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r : A 
`~ ACCRETION. 


A suit for possession is erroneously - 


decreed on the ground that having’ 


formed opposite to plaintiffs vil- 
lages, the land subsequently be- 
comes contiguous thereto. It is 
necessary to determine how the land 
formed 


Act IV or 1840.’ 
See Evidence (17) 
See Zemindar (1) 


° Act I or 1845. 
5 W. R, Civil 56, and 11 W. R 
Full Bench 16, considered and 
applied to a case under Scction 21 ... 
See Issue (2) 
See Purchaser (2) 


Act IX or 1850. 
i See Interpleader (1) 
See Small Cause Court (3) 


Act XXVIII or 1855. 
—.- ‘repealed the Mahomedan Law re- 
lating to usury she 
Section 2. See Jurisdiction (27) . 


Act XXV or 1857. 
A party bringing a suit under —— or 
. Act CX of 1859, must bring it 
within a year of the seizure and 
attachment complained of... 
Section 7. See Act 1X of 1859. 
3 See Procedure (4) 


_ Act XL or 1858. 
(1) A manager has no authoriiy in con- 
nection with the estute of a minor 
without a certificate under —— 
(2) An order forea certificate may be re- 
' voked under Section 27, if the 
Judge sees sufficient cause... . s 
Section 7. See Court of Wards (1) 
- Section 12. See Jurisdiction (7) 
See Appeal (4) 


Act VIII or 1839. 
(1) A Court is bound to investigate an in- 
tervenor’s claim under Section 246 
toa share of moveable property 
attached in execution of a decree... 
(2) A judgment-debtor applying for kis dis- 
charge under Section 273, and yet 
being -shown to, have concealed a 
portion of his property, is properly 
ordered to prison under Section 8 
Act XXIII. 186] 
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Acrt VIII or 1859—( Continued. ) 


(3) The word ‘ Court’ ni Section 208, is 
limited to the Court which passes 
the decree ... sxs one se 

(4) The action of the Court under Section 
73 is a matter of discretion, not of 
appeal; but an appeal will lie after 
decree against interlocutory orders, 
if they affect the decision on the 
merits or the jurisdiction of the 
Court ee ou amr sas 

(5)’The Full Bench Ruling that a suit 
under Section 230 must be treated 
as an ordinary suit for the recovery 
of property, and that the whole 
question of title ought to be gone 
into, is equally applicable to a case 
under Section 229 ... ei ens 

(6) The title of the objections as com- 
pared with that of the debtor in 
possession, is not a point for adjudi- 
cation under Section 246 ..: at 

(7) Where a mokurrureedar of land sold 

to satisfy a debt sues to obtain 

possession, and the purchase is 
found to be not bond fide but for 
the party in actual possession, 

Section 260 is no bar to the suit, 

thè ground of fraud alone giving 

plaintiff right to question the legu- 

lity of the sale «. os 

(8) The application of the proviso 
Section 271 defined Pe 

(9) Section 73 applies to moveable pro- 
property, as well as to suits for title 
for immoveable property .,. m 

(10) Where in a suit on a registered bond 
defendant fails to summon thr 
Deputy Registrar, ibis not neces- 
sary forthe Judge to use the disere- 
tion given in Section 188 

(11) The suing of the representatives of 
one of the original obligors, who was 

dead at the time, on a stamp of 
one-fourth of the value prescribed, 
is not an error described as “im- | 
proper means” in Section 272 .. 363 
Section 1. See Jurisdiction (31) 
Section 2. See Reversioner (1) 
Section 2 and 110. See Wight of è 
Suit (3) 
Section 7. See Alzsjoinder (1) 
Section 10. See Meshe Profits (3) 
Section 32. Sce Right of Sui (8) 
Section 58. See Appeal (T)  ' 
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Act VOI oF 1859—( Continued. ) 
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Section 73. See Limitation (14) 
Section 92. See Injunction (2) 
Section 97. See Jurisdiction (31) 
Section 104. See Appeal (6) 
Section 119. See Decree (4) 





Act X oF 1859-—( Continued. ) 
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(3) Quere — Under the words ‘ rate of 
rent’ in Section 3, is the ryot re- 
quired to give a kubooleut pt 2@k- 
dee rates when he has been pree 
viously holding on a bhaolee ten’, 


Section 121. See Set-off (1) ava 388 j 
Section 180. See Mesne Profits (7) 9) W] ES eee eer 
Section 203. Bee Execution (6) (9) ETES T S, peered ee 
Sections 216, 217. See Procedure (5) aTi a SoC each ee 
Section 230. See Full Bench Ruling (1) i Sp Tae yt T B mmen 
Section 287. Be Aitachment (1) ber Perens MEG RECU 4lT’ 
Section 240. See Alienation (1) “ j 
Section 246. See Declaratory Title (2) Evi- | (10) Under Section 24 an agent cannot be 
ak (4) Jurisdiction (10) moves ee to ete for oe 
imitation (12) (13) Ke- other than rents collected m the 
dar Suit (1 course of his employment .. 447 
Section 257. See Appeal (9) i Clause 1 Section 17. See Assumption (1) 
Section 260. See Act Lof 1845 (1) Clause 6 Section 23. See Jurisdiction (25) 
st a is f a A i Clause 6 Section 23. See Possessory 
ection 337. See Appeal (2) Appellate Suit (1 
l Court (2) Jurisdiction (8) Section 13. See TE ‘) (4) (5) 
Section 350. See Error (1) Section 24, See Rent (3) 
Sections 351 and 352. See Remand (2) \ Section 24. See Right of Suit (11) 
Section 355. See Appellate Court (1) Section 25. See Jurisdiction (24) 
Section 362. See Jurisdiction (11) Section 42. See Plaint (1) 
Section 375. See Special Appeal (7) Section’58. See Non-appearance (1) 
Section 376 and 378. See Review (7) See Procedure (1) 
Section 377. See Stamp (8) See Review (8) 
Section 378, 379, and 380. See Review (4) XI X 
See Benamee (8) Act a or 1859. 
= Section 36. See Act fof 1845 (1) 
Act IX oF 1859. 
A seizure within the meaning of Sec- Act XIV or 1859. : ae ; 
ton 90. defined a. 114 A party dissatisfied with a legitimate 
> 
See Act XXV of 1857. finding under Section 15 has a spe- 
See Procedure (4) mr pee Tafa tent 
: e Hig urt’s in- 
Acr X or 1859. terference only where the Judge 

(1) Whether a landlord giving notice of has exeeeded his jurisdiction, or 
enhancement on the first of the has refused to exercise it we. 212 
grounds stated in Section 17 treats Clause 3 Section 1. See Declaratory 
the ryot as having a right of oc- i; Title (2) 
eupancy ` we 4 Clause 4 Section 1. See Limitation (4) 

(2) The proper construction of the word Clause 16 Section 1. See Limitution (8) à 
‘revision’ in Section 151 n. 97 Section 11. See Limitation (17) 

(3) Section 20 refers to the established Section 15. See > of ae iS hed 
usage in the pergunnah, not be- Suit Q ) (2a): osses 
ey me Bae fe wee Section 20. See Limifation (15) De- 

(4) The provisions of —— for enhance- cree (5) 
ment of rent are applicable only See Limitation (9) 
oles ie occupant has such a See Minor (1) 
right to be on the jand that the ry v 
owner cannot turn him out . 100 Acr ees e Right of Suit (7) l 

(5) A judgment-debtor failing to invoke l ý 
the prdétection of Section 78 can- Act XXVII or 1860. 

T in special appeal claim the 15 See Certificate (2) 
g i roe i 
f a ae ies EAVES Mee SRT Oi gi 

(6) Whether applies to suits for ar- (1) Under Section 37 the Tigh Court 

è rears where land is used agricultur- may, before pronouncing final judg- 
ally only, or also where it is occu- ment in appeal, permit plaintiff to 
pied for building purposes ve 252 withdraw from the suit with liberty 

(7) Clause 2 Section 23 is not limited to to bring a fresh sult... Ly 
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suits at the instance of the ryot, 
but applies to any under-tenant ... 269 
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2) Where tre question raised goes be- 
hind the decree, it cannot be gone 
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Acr XXIII or 1161—( Continued. ) 


into under Section 11 Act XXIII 
of'1861 ... es 

Section 4. See Jurisdiction (12) 

\ Section 8. See Act VIII of 1859 (2) 
e Section 11. See Jurisdiction (4) 


Acr VI (B. C.) or 4862! 
An Ameen making a measurement 

i under Section 2 must record only 
the actual state of things. The 

remedy for any act not in confor- 

mity with this Section, is to appeal 

to the Civil Court as prescribed by 

Act X of 1859 


ese 


299 


269 


Section 9. See Jurisdiction (8) ALeusure- 


ment (2) Stamp (1) 
Section 10. See Measurement (1) 


Act X or 1862. 
Article 3 Schedule A. See Stamp (7) 


Acr XXVI or 1864. 


Section 7. See Small Cause Court (1) 


Act VIII (B. C.) or 1865. 
Sections 13 and 14. See Sale (3Y 


Acr XI or 1865. 

(1) Where notice of application for a new 
trial under the latter provision of 
Section 21, is given without a de- 
posit of the amount of the decree, a 
subsequent deposit made within 7 
days will not entitle te a new 

trial ; wee ie 

(2) Explains the words “the next sit- 
ting of the Court” in the latter 
part of Section 21... si 

(3) Under Section- 29 a Smali Caus 
Court should not make a reference 
on a simple point, except when in 
doubt i cr 

(4) The words “ Local Government” are 
not intended to include a Chief 








i ` Commissioner ase Si 

(5) gives no power to a Judge of 
a Small Cause Court to review his 
judgment, except as provided in 
Section 21 ui 

Section 9. See Jurisdiction (21) 
Section 12. See Jurisdiction (12) (25) 
Act XX or 1855. 
See Pleader (3) 
Acr XX or 1866. 

(1) Section 17 does not provide for the 
registration of the petition asking 
for a lease see si sas 

(2) — does not give appeal against an 

5 order refusing to exercise the 


authority given by the first part of 
Section 32, neither does such order 
nl under Section 83 or Section 
82. ss ale sas eee one 
(3) Under Section 48 where possession 
has been given under an unregis- 
tered lease, and such lease is dealt 
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Act XX or 1866—( Continued.) . 


with merely as a parol contract, a 

registered lease to another party 

cannot prevail against it. ... 
Section 50. See Registration (1) 
Section 52 and 538. 


Section 58. See Jurisdiction (23) 


Act X XVI or 1867. @ 
Schedule B No. 11 Notes A. and B. 


See Valuation (1) 


Acr XVI or 1868. @ . 
Section 9. See Appeal (5) Ministerie? 
Officers (1) 
See Jurisdiction (28) 
Act VII or 1870. 
See Stamp (3) (6) 


ADMISSION. 
An——made by an intervenor in a 
former suit is evidence against him 
guanium valeat in a subsequent 





nì 


See Jurisdiction ( }2) 


suit we 165 
See Estoppel (1) 
See Evidence (16) 
See Procedure (2) 
See Rent (4) 
AFFIDAVIT. 
See High Courts’ Powers (1) 
AGENCY. 

(1) Where an agent having borrowed mo- 
ney for his principal on a bond 
to which plaintiff put his name, the 
lender subsequently obtains a de- 
eree with interest against both 
agent and principal, ang realizes 
the whole amount from the plaint- 
iff, who sues to rocover the mo- 
ney seer AGT 

(2) A suit against an agent is bad in 
Jaw: it should be against the prin- 
cipal aes 

See Proprietor (1) 
ALIENATION, 

An which is null and void, becanse 
made whilst an attachment was sub- 
sisting, cannot be validated by theqy, 
removal of the attachment ae 

See Compromise (1) 
See Jluhomedan Law (10) 
ALLUVION. 


See Title (5) 


ANCESTRAL PROPERTY. 
(1) The purchaser of ——~ must see that 
there is sufficient pressure upon the 
estate to make the transfer neces- 
sary. The fact of there being a 
decree, an attachment, and a pro- 
clumation for sale, is suflicient pres- 

sure aes se 
(2) The objection thgt the sale of 
was effected out the consent of 
all the members of a joint lindoo 
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ANCESTRAL Prorperty—( Continued. ) 


family, can only be made by the 
non-consenting member ‘ds 

See Hindvo Law (1) 

See Onus Probandi (9) 

See Possession (1) 


APPEAL. @ 


(1) Where a party appealing to the High 
Court is himself a vakeel of the 
Court, he is@hot at liberty to certif 
his own grounds of 

(2) A decree of the first court reverse 
in the High Court, and restored in 

to the Privy Council, is re- 
affirmed in its integrity, and the 
defendants generally are entitled to 
execute it, though only one appeal- 
ed to the Privy Council 

(3) Where the Judges of the High Cour 
in its appellate jurisdiction are 
equally divided in opinion, a party 
is bound to —~ under Clause 15 
of the Letters Patent before he can 
—— to the Privy Conncil 

(4) An —— from an order under Act XL 

of 1858 appointing a guardian and 
manager bears no value, and can- 
not. be carried to Her Majesty in 
Council es i 

(5) A Zillah Judge's disallowing of an 
appointment by a Subordinate Judge 
cannot be appealed against 

(6) Where defendant's death has bee 
notified to the Court, and plaintiffin 
-—— does not attempt,under Section 
1%4 Ccde, of Civil Procedure, to 
have the deceased represented, the 
Lower Appellate’s decision is in- 
correct in law ‘i 

(7) No —— hes from an ex-parte judg- 
ment, when the reasons assigned 
for defendants absence are unsatis- 
factory a wisi 

(8) No lies to a Subordinate Judge 

from a Moonsifl’s decisions, under 

Act XX VI of 1867 ScheduleB Art. 

11 note (b) as to the market-value 

of property sie sais 

(9) Where a judgment-debtor’s objections 
to sale in execution being rejected, 
he appeals to the Judge against the 
order without expressly objecting 








one 





80 


168 


. 337 


349 


to confirmation of sale, the Judge - 


may deal with the case as an —— 
against the sale, and no further —— 
lies to the High Court - Se 
(10) When N gets a decree setting asid 
é the sale of property attached by 
i M in execution of a decree 
against N’s husband’s brother, but 
which N alleges belonged to her 
husband, M has good ground of 
==, if he can prove that the pro- 
‘ . 
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ArpsaL—( Continued. ) 


perty belonged to the judgment- 
debtor —... a 
See Act VIII of 1859 (4) ' 
See Act XX of 1866 (2) e ° 
See Arbitration Award (1) (6) (7) 2 
See Interlocutory Appeal (1) è 
See Issues (3) i 
See Jurisdiction (8) 
See’ Procedure (10) 
See Registration (3) 
See Special Appeal. 
See Stamp (2) 


APPELLATE COURT. 


(1) Additional evidence received by an 
with the mere record that the 
apers are material and important, 

is not a sufficient compliance with 

the proviso of Section 355 Code of 

Civil Procedure mr vig 

(2) An — can exercise the power with 
which it is invested by Section 

837, Civil Procedure Code, only 

when the decision of the lower 

- Court has proceeded on ground 
common to all the defendants. 





ARBITRATION. 


(1) A judgment by a Moonsiff in acéord- 
ance with an award is not 
subject to an appeal; anda judg- 
mentofa Judge reversing sucha 
judgment of a lower Court, was set 
aside by the High Court under its 
extraordinary powers of revision as 
without jurisdiction ... wie 





(2) Where arbitrators give in differen 


awards, and the Court of first in- 
stance having tried the case anew 
its decision is upheld in appeal, 
the case cannot, in special appeal, 
be sent back to the arbitrators with 
a provision for difference of opinion 
(3) Where the appointment of arbitrators 
is not consented to, and the judg- 
ment preceeds on the award, 
the decree is not binding on the 
non-consenting parties 
(4) Where four arbitrators are appointed, 
and only two act, the award is 
invalid... aor 
(5) The Court is not wrong in passing 
no order on a question at issue 
omitted from reference to ——, and 
on which the award contains no 
decision Sve js sa 
(6) Whether an appeal lies in point of 
costs from a decree enforcing an 
award aia 
(7) A Civil Court’s order setting aside 
an — award being an intelocu- 
tory order, is not open to appeal; 
but a decree after setting aside the 
order, and hearing the case on its 
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30 
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47 


merits, may be appealed against ... 327 


See Costs (4) 
See Jurisdiction (30) 
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eASSAULT. 


See Care of Action (5) 
See Spg@fial Appeal (3) 


AssETs® 
q See Representatives (1) (2) 


me ASSIGNMENT. 
See Decree (8) 
See Lessee (1) 


ASSUMPTION, 
In a suit against a ryot under Clause 
1 Section 17 Act X of 1859, the 
Judge’s that the rents claimed 
ave reasonable is unwarrantable ... 388 


ATTACH MENT, 

An —— of money in the hands of a 
Deputy Collector without any such 
direction, as is enjoined by Section 
237 Act VII of 1859, ceases to be 
binding when once the suit is dis- 
missed see sa el sos 10] 

See Act VIII of 1859 (1) 

See Alienation (1) 

See Refused (1) 

See Right of Suit (4) 


B 





BENAMEE. 
(1) Lhe rule refusing to allow an agent, 
who appears in a written contract 
as principal, to offer parol evidence 
to exonerate hims: If, Is not applica- 
ble to cases in which either land- 
lord or tenant is a 
(2) The use of the furzee name is suffici- 
ently disposed of, if the party sets 
up no claim, and there appeurs to 
have been long continued posses- 
sion on the part of the person 
claiming to be beneficial owner ., 58 
(3) Where in a suit for possession by an 
auction-purchaser defendant’s pur- 
ae chase is shown to have been afic- 
b titious transaction, the case does not 
come under the purview of Section 
260 Act VOI. 1859 .., ree at 
(4) Where property is acquired by a 
Mahomedan lady in wedlock, and 
by the daughter, very little evidence 
suffices to dispose of the presump- 
tion from the fact of the citle-deeds 
being with the lady, against the 
- supposition of a — purchase ... 366 
See Jurisdiction (2) 
See Procedure (1) 
Buao.er, 
See Act X of 1859 (8) 
See Assumption (1) 
Buigya. 
See Rent (3) 


Bonn. 
(1) The right aceruing to alender of mo- 
ney under a mortgage —— is to have 
= “his mortgage lien on the land de- 
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holder ... 12 
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Bonp—( Continued.) 


s 
clared and the property sold in 
satisfaction; and if after sale the 
debt is not satisfied to proceed 
against the debtor for the balance .. 214 

(2) A — which hypothecates property for 
money advanced is a deed of simple 
mortgage = wie « 461 

See Contribution (5) @ 

See Execution (7) 

See Jurisdiction (15) 

See Legal necessity (@) 

See Religious Endowment (1) 


BOUNDARY. 


See Pottah (1) 


BREACH or CONTRACT. 


See Ageucy (1) 


ButwarRad. 


See Jurisdiction (26) 


C 


CASTE. 


See Jurisdiction (27) 


CAUSE or AcTION. 


(1) Where a defendant obtains ‘throush 
the Magistrate the return of certain 
goods placed with his partner inde- 
pendent of the partnership specula- 
tion, a suit for areceipt does not lie, 47 
(2) Where, in the case for an account, the 
, Court finds incidentally that there 
is a balance to the present plaintii?, 
its decree is not an adjustment of 
the balance, and plaintiff's —— 
cannot date from such adjust- 
ment bee 
(3) A suit for a balance incidentally found 
„by the Court in a former suit upon 
an alleged adjusted account, is 
really founded on a contract; and 
where the contract is not in writ- 
ing, the —- would ordinarily 
arise on breach of contract a i 
(4) Where money is lent re-payable on de- 
mand, and the borrower accordinge w 
to contract pays interest and is not 
apprise of the lenders desire to 
have back the principal, there is no 


er eer 22} 


[84 





conunon 
to all the parties ». 419 
(6) Where B, a minor to whom property 
descended ‘from K, has disap- 
peared, and plaintiff institutes a 
suit alleging that K's great-srand- © 
sons, who are in possession, are 
about to alienate the estate, and 
that the suit is brought to pre- 
serve the corpus of the estate, ind 
in the fear that plaintif® would be ‘a 
a. ae 
hat agit om 


t. t 
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Causr’or AcTIon—(Continued.)] CONDITIONAL DECREE. : = 
harred by limitation if B did not Where money that is to at pay the 
turn up within 12 years, meLp that interest, is realizable by\a decree 
plaintiff’ has no —— ... 468 which is afterwards reversgd in @p- 
See Agency (1) peal, the suit cannot be deemed f 
See Declaration of Title (1) (8) Success se e œ 03 
See Lessor (2) CoNFIRMATTON. - 
See Limitatign (1) (2) (8) See Onus Probandi (2) 
oe eas (203 CONFISCATION. 
. — of property within his own ter- 
See Special Appeal (4) istics by an Independant Chief 
CERTIFICATE. must be respected by the English ' 
(1) A deceased ascetic’s disciple, or spiri- Courts. The fact, if disputed, must 
tual brother or preceptor, is enti- be ascertained in the same way as 
tled to a to collect his debts, other facts in issue between the 
even though mentally incapacitated parties ve vee nae eee 218 
to succeed to the office we 383 | Cox 
(2) Where a Judge, holding that the spe- SMA Ser ere Law (4) 
cial title put forward by an objector 
is not proved, decides that the” CONSTRUCTION. 
widow of deceased is best entitled The use of the word ‘ istemraree’ 
toa —- under Act XXVII of in describing a pottah shows an. in- 
1860 f wee 415 tention tbat the lease should be 
(3) In the case of an application to have perpetual and implies its hereditary 
a —— under Act XXVII of 1860 character ... 107 
cancelled on the ground that the See Jurisdiction (T) 
Judge had no jurisdiction, the Judge See Regulation XIV of 1812 (1) 
should require applicant to prove 
his allegation, and the opposite CONTRACT. f 
should show cause why the —— (1) The refusal of one of the parties to a 
should not be recalled 464 —— to carry out a verbal agree- 
ment to register the deed not con- 
CIVIL AMEEN, tained in the ——, does not give 
(1) Where in a suit to establish title to the other party the right to put an 
land a ’s map is not ques- end to the . He should apply 
tioned by either party, the Court to enforce registration ow. 20 
ought not to question its correct- (2) An action will lie to recover money 
ness sis se 391 paid in consideration of a promise a 
(2) The report of a appointed a by defendant to give plaintiff his > 
Commissioner under the Civil Proce- sister in marriage if the should 
dure Code, is evidence only on the be broken aw. l54 
point to which the commission re- (3) Where plaintiff has not acted up to gamm 
fers av ee s. 493 the original terms of a ——, de- é 
See Act VI (B.C.) of 1862 (2) fendant is not bound to deliver 
See Evidence (12) over or ratify the document intend- 
See Interlucutory Appeal (1) ed to be executed between them .,. 338 
y See Mesne Profits (7) See Cause of Action (3) -a 
* See Onus Probandi (4) See Costs (3) Š 
- See Tvidence (11) . 
CoMPRONISE. See Pre-emption (4) 
(1) A by which a Hindoo widow 
gives up all her rights in her hus- CONTRIBUTION. 
band’s estate reserving only a life- (1) Where an intervenor being made a 
interest in a part of it, is an aliena- defendant, a decree is passed in 
= tion not binding against the rever- favour of plaintiffs with costs payable 
sioners sas et i ... 146 by the original defendants, there is 
(2) Where a — being arranged between no equity between the parties, in the 
two brothers, a decree 1s passed on absence of any agreement, to jus-. 
' the footing of its terms, declaring tify asuit against the intervenor 
° that on the death of S the property for——~ u it us ww. 70 
shall vest in R: Herp that R has (2) Where certain property of the deceased, 
a 2 valid gause of action for posses- who is represented by plaintiffs and 
sion and mesne profits, but the defendants, is attached and adver- 
° decree itself is not an award of tized for sale, and plaintiffs paying . 
oes 485 the cosis due under the Privy” 


k ` | PUSSESSIOD «s s. ‘és 
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CONTRIBUTION -y ( Continued.) 


Courfil decree sue for ——-: Herp 

thatgdefendants are liable for the 

sun’ paid in excess of oe 

% share se 

(3), In a suit against co-tenants for reco- 

very of 1 rents paid in their behalf, 

the Court should not pass a joint- 

decree, but should determine the 

liability of cach defendant 

_ (4) A claim for should distinctly set 

forth the amounts due by each 

party sued: otherwise the plaint 

should be rejected ene 

(5) Where the time for re- payment of 

money borrowed under a bond by 
plaintiffs and defendants 1 and 2 

jointly having expired plaintiffs ex- 

ecute a second bond, and part of the 

proceeds being applied to the pay- 

ment of the debt due under the first 

bond the residue is paid to them 

in cash: Ferb that the first bond is 

legally paid off, and plaintiffs are 

entitled to sue defendants 1 and 2 

for 

See Costs (3) 


CONVEYANCE. 

When several persons jointly convey “ the 
whole and entire property Sbso- 
lutely,” they part with their whole 
interest whether in possession or 
expectation 

See Mlahomedan Law (9) 








. Costs. 


(1) Where co-sharers are made defend- 
ants only ‘that plaintiff might have 
a complete decree for partition, he 
. should pay their—— aa 
(2) Where a case being reversed by the 
High Court on appeal is remand- 
N ed with orders allowing ‘plaintiff 
to amend his plaint and requiring 
him to pay the of the first 
two hearings: HELD that the stamp 
for the plaint is properly included 
‘in the costs of the second hearing, 
and that the Whole of the pleader’ s 
fees should be paid for the second 
trial 
(3) Where ina kubooleut it is stipulated 
that if a suit then pending be 
decided against ‘the lessors, the les- 
sees shall y pay the lessors , and 
if decided in their favour, the 
awarded would go to the lessees : 
HELD that the case being decided 
against tke lessors, the lessees are 
liable to pay all recoverable 
from them; but guere, whether 
the Small Cause Court Judgeshould 
provide for the lessces being en- 
abled to use the lessor’s rights for 
recovering ina suit for contribu-. 














. 105 


. 148 
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458 
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CRogS- DECREE. 
See Procedure (10) 


D 


` DAXHILLA. 


A party producing —=s is bonnd 
to give evidence of their having 
been signed by the person by whom 


Vit 
s 
Pever, 
Costs—( Continued.) e 
tion —— paid in behalf of the 
other parties to the suit iu] 
(4) A Judge is not bound to sive —— ut 
a certain valuation, and a suit to 
carry out an arbitration award 
need not be valued 253 
(5) Quere, whether the Ifjgh Court ean 
give in a case m which it has 
declined jurisdiction R 
(6) —— are not consequential on partial 
relief being grante@ in a suit in- 
volving a much larger subject- 
matter a portion of which is still 
sub-juilice oOo 

See Arbitration Award (G) 

See Contribution (1\ (2) 

See Jurisdiction (29) 

See Pleader (2) 

Court Frrs’ Act. 
See Act VII of 1870. 
Court or Warps 

The is not a person within the 
meaning of Section 7 Act NL of 
858, and cannot administer an 
estate by virtue of a will or decd 
executed by a private person 493 

See Right of Suit (1) 

CREDITOR. 

Where a widow, administering her 
husband’s estate sues to recover 
certain moveable property wrong- 
ly appropriated by her son, who 
pleads a set-off on account of a 
claim against his father: rer» that 
defendant is rightly referred to a 
separate suit eee 936 

CRIMINAL PROCEDURE CODE. 
Section 308 is not applicable where a pri- 
vate iudividual charges the publie 
with committing a nuisance in the 
exercise of an admitte] risht 177 
Cross-APPFAL. 
There can be no —— after an appeal 
is withdrawn a. 216 
a. 


they purport to have been ‘granted Tg 


DAMAGES. 

(1) In a suit for on account of a 
charge brought in a Criminal Court, 
plaintiff must pees that there was 
no reasonable cau- e fog the acens- 
tion; and the proceedings in the 
Criminal Court are not evidence in 


the Civil Court 





ace eee i Aa) 


395 2 


Vill 
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Damacts—( Continued.) 


(2) A party taking from the proprietors of 
an estate a lease of their interest 
without advance or premium, and 
unsuccessfully suing another party 
in possession with an adverse title, 
cannot recover from the lessors the 
expenses of the litigation 

See Jurisdiction (26) 
_See-Mesne Profits (4) 

See Possessor® Suit (1) 

See Special Appeal (5) 


DECLARATION or TITLE. 

(1) A person obliging the tenants of an 
estate to pay rent to him dispos- 
sesses the party wronged, who is 
entitled to sue for —— 3 

(2) A suit for declaration that certain pro- 
perty ostensibly held by one of the 
defendants, in fact belongs to ano- 
ther who is plaintiff's judgment- 
debtor, is not governed by Clause 
3 Section Iof the Limitation Act 
of 1859, but by Section 246 Act 
VIII of 1859 

(8) There must be an invasion of som 
right before the assistance of a 
Court of Equity can be invoked for 
declaratory relief 

See Limitation (18) 


DECREE. 


(l)a 





confirmed on appeal by the 
High Court cannot be altered by a 
lower Court even to correct a cleri- 
cal error 
(2) Neither party can fall back upon a i 
the effect of which has been nulli- 
fied by mntual consent =f 
(3) No law forbids the assignment of a 
—— under Act X of 1859 
(4) a — founded on a solehnamah is not 
ex-parte, and cannot be disturbed 
under Section 119 Act VIII of 1859 
(5) an application for issue of notice and 
enforcement of by possession, 
° is a proceeding to keep 2 —— alive 
within the meaning of Section 20 
Act XIV of 1859 gi 
See Compromise (2) 
See Evidence (14) 
See Limitation (7) (16) 
See Mortgage (10) 
See Partition (1) 


eee 








. 


DEMURRAGE. 
Where plaintiff in a suit for fails 
to claim a portion, he is barred by 
Section 7 Act VII of 1859 from 
suing subsequently for such portion 





Deposit. ’ 
“A — of costs with a prayer that 
they should be inquired into on a 


Ce 


wy -« 


-o particular principle, is not am ad-. 


382 


. 183 


26 


. 146 
. 215 
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Page. 


Durosit—( Continued.) 
mission of obligation to\pay to the 
extent of the —— 


See Act XI of 1865 (1) s 
See Mortgage (8) é 
DEWUTTER. s 
See Mortgage (2) e 
DiLuvion. 


A river diluviating the surface of an 
estate does not deprive the owner 
of his property in the site, if iden- 
tifiable, and he is entitled to land 
re-forming on that site 


DISABILITY. 
See Minor (1) 


| DISPOSSESSION. 

Where a tenant not personally occu- 
pying the land, the zemindar in- 
duces the under-tenants to pay rent 
to him, his interference amounts 
to — 

See Declaration of Title (1) 
See Lessee (1) 
See Limitulion (10) 


Dower. ; 
A claim for is not a lien such as 
is obtained by a mortgage : but it is 
ranked on a par with other debts... 
See Mahomedan Law (6) 


E. 





ENHANCEMENT. 

(1) Where in asuit for a kubooleut at en- 
haneed rates defendants raise no 
question as to rates, they may be 
presumed to admit plaintiff's claim 

(2) In a suit for —— on dificrent grounds, 
the fact of the plaintiff’s relying 
on one ground only, and of the 
judgment resting on that ground 
only, does not show a waiver of the 
other grounds isa was 

(3) Though plaintiff should not be tied 
down too strictly to his statemeuts, 
yet he must be limited to the case 
made in the plaing 

(4) A zemindar cannot claim a kubooleu 
at enhanced rates, for a period 
which bas already elapsed, when the 
suit is instituted without the notice 
prescribed in Section 13 Act X. 
1859 sibs bie 

(5) A landlord has never been able to 
recover rents at enhanced rates for 
a past time without dntecedent 
notice; andsince Act X of 1859, 
Section 13 requires the notice to bear 
sufficient ground of one 

(6) That a tenant may possibly be able to 
increase the profits of the land 
judging from its quality, is nota 


387 


425 


58 


239 


60 


ib. 


172 


274 


good ground of —~. lt must bey 


shown that he Is able to do so 
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o 
ENHANcEMENy—( Continued. ) 


See Act X of 1859 (1) (4) 
© See Evidence (9) 
, See Notice (3) 
5 a See Onus Probandi (7) 


EJECTMENT. : 
Where there is no partition, one part 
owner cannot insist on the —— of 
a person holding under the other 
part owner for 16 or 17 years 
See Lessor (1) 


Equity or REDEMPTION. 
See Mortgage (4) (5) (6) (7) 
Erexor. = 
Where a Lower Appellate Court in 
confirming the first Court’s decreein 
favour of plaintif in a suit for 
possession of land finds that one 
of the defendants is plaintiff’s ryot 
contrary to plaintifs own allega- 
tion, the — does not affect the 
merits of the case or the lower 
Court’s jurisdiction ; and the High 
Court cannot interfere under Sec- 
tion 350, Code of Civil Procedure 

See Review (6) 

See Special Appeal (1) 


Estate. 
See Pre-emption (5) 


ESTOPPEL. 
How applicable where application is 

made to a Collector for a tenure 

liable to pay revenue on account of 

an estate, which applicant has carv- 

ed out of unoccupied waste, and 

the Government cannot create such 

~a tenure 


See Remand (4) 


{2VIDENCE. 
(1) The improper reception of——does not 
make it no , and does not war- 

rant the reversal of the Lower 

k Appellate Court’s decision if justi- 
fied by sufficient —— independently 

of the ——fmproperly admitted ... 

(2) The fact of a witness being servant 

or dependant of the plaintiff does 

not dis-entitle him to credit a 

(3) A plaintiff suing on title-deeds as——of 

his claim must file them with 

his plaint, or produce them at the 

- first hearing, or show good cause 

for not doing so vee 

(4) In a suit to set aside a summary award 
under Section 246 Act VIII. 1859, 

facts must be found on the —— 

taken in the case, and not on any 

taken in the summary cause iis 

(5) Possession as lakherajdars for a long 
series of years may be proved by 
cral — notwithstanding the fail- 
ure of documentary proof, 





183 


391 


23: 


95 


108 





ix 
Puze, 
EvınENcE—( Continued.) 

(6) A judgment in a case against the 
same defendants, where they raised 
the same contention, is admissible 

as —— for what it is worth we 201 
(7) Plaintiff is not at fault for not pro- 
ducing previously the additional 
not originally necessary to 

prove his claim 236 


(8) Rough notes by an Assistant Collec- 
tor of depositions®not recorded are 
not —— ; and an opinion based on 
such— is without legal validity 269 
a suit for enhancement, Quere, 
is it sufficient that defendant's plea 
is a mere allegation of lakheraj, or 
must it be supported by priné 
facie —— ? TE 
(10) In a suit for possession, the fact of 
plaintif being a subscribing wit- 
ness to a pottah set up by defend- 
antis not conclusive against the 
former says 2 
(11) Verbal —— is admissible to modify 
the terms of a written contract, 
where the parties did not intend . 
the writing to contain the whole 
agreement between them .. 319 
(12) An Ameen’s investigation as to mesne 
profits is no —— against a party 
absent therefrom; and if his name 
is not in the petition for execution, 
there can be no presumption that he 
was a party wes 
(18) Where a Subordinate Judge accepts 
-——~ as sufficient, and the case is 
remanded only for a defect of 
parties, his successor may, when the 
case is returned by the first Court, 
look upon the - — as prim facie 
good «. 380 
(14) Where a decree is put in as——, it is 
not open tothe Judge to consider 
its merits or the on which it is 
founded we 891 
(15) Jumma-bundee papers are only corro- - 
borative —— of the same value as 
that which is attached to books of 
accounts under Act II. 1855 Pre Ee 
(16) The admission by a surviving daugh- 
ter of a member of a joint Hindoo 
family, that the children of her de- 
ceased sister have a title to her 
father’s share, is —— of the exis- 
tence of the title before the suit .., 
(17) Hexp (by Markby, J.) that a Judee 
does not go further than his dis- 
cretion in rejecting as ——— a prv- 
ceeding under Act IV of 1840 ,,, 4% 
See Admission (1) 
See Appellate Court (1) 
See Benamee (1) 
See Confiscation (1) 





(9) In 
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See Damages (1) o 


See Mesne Profits (7) eh ee 
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Page. 


Evmence—( Continued.) 
See Mortgage (1) 
See Remand (5) 
See Witness (4) (5) 


EXECUTION. 


(1) The mere payment of tullubannah by a 
decree-hol@er is not sufficient evi- 
dence of 2 boné fide intention to 
execute his decree 

(2) The representative capacity of th 
party applying to execute a decree 
on behalf of a minor ceases with 
the minor's death: further steps in 
execution must be taken by the 
deceased’s legal representative ... 

(3) A party applying for —— of a Zillah 
Court’s decree, which has been 
affirmed in appeal by the High Court, 
must state whether a further appeal 
to the Privy Council has been pre- 
ferred pu so ws 

(4) —- of a decree against the civil pay 
of a Non-Commissioned Officer em- 
ployed in the Civil Department, 
and residing beyond Military Can- 
tonments, is in conformity with law 

(5) A decree in respect of the debts of a 
member of a Hindoo family incur- 
red in his life-time on his own 
account can only be executed 
against property passing to his wi- 
dows in their own right ie 

(6) Before a decree-holder can put Section 
203 Act VIIL of 1859 in force, he 
must satisfy the Court that no such 
property of deceased can be found 
as hecan sell in —— Fr 

(7) A party obtaining a farming lease as 
security for aloan, and then obtain- 
ing adecreeina suit on the bond 
executed by the lessor, cannot retain 
his former status ; 


See Act VIII of 1859 (3) 
See Appeal (9) 

See Incumbrance (1) 

e See Instalments (1) 

See Irregularity (2) 
See Jurisdiction (4) 
See Limitation (8) (10) (19) 
See Mesne Profits (5) 
See Procedure (8) (10) 
See Recorder's Court (2) 
See Regular Suit (1) 
See Reversioner (3) 
See Right af Suit (2) (10) 
See Security (1) 


EX-PARTE JUDGMENT. 
See Appeal (7) 


d F 


' RARMER. 
, „e Zemindar (1) ° 


112 


. 205 


» 362 


. 463 
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Page. . 
FARMING LEASE. t ? 
See Execution (T) : 
FINDING. | š 


Where in a suit by A against an agent 
for an account of collections of af 


share in land B intervenes, and the® 


Court declares A toebe the zemin- 
dar, this is binding against B 
in a subsequent suit against him by 
A for recovery of the same share... 


FORECLOSURE. 
See Notice (4) 


FORNICATION. 
See Mahomedan Law (1) (2) 


FRAUD. 

An applicant desiring an inquiry into 
charges of and forgery should 
apply directly for that purpose 

See Act VIII of 1859 (7) 

See Insolvency (1) 

See Jurisdiction (13) 

See Procedure (8) 

See Registration (1) 

See Reversioner (2) 

See Sale (5) 


FuLL Bencu Rurrne. 
The proper construction of the —— 
in XII W. R., p. 80, given 


G 








L an 


GENTILES. 
See Hindoo Law (2) 


GHATWAL. 
The authorities may, under Regula- 
lation XXIX of 1814, transfer a 
defaulting 's tenure, notwith- 
standing that money is offered 

before the tenure is actually made 

over to another 


H 





Hiren Court’s Powers. 

(1) Where petitioners omit to state that 
the summons was Served, the Hish 
Court will refuse to exercise their 
extraordinary powers in respect to a 
finding of the Moonsiff tbat it has 
not been served a 

(2) —— under Section 15 of the Charter 
Act, where a Deputy Collector 
having passed an informal decree 
refuses to execute it on application 

(3) The Recorder of Moulmein may grant 
or withdraw a Small Cause Court 
Pleader’s license to practice; but 
while the High Court cannot inter- 
fere with his discretion where no 
appeal lies, it may take means to 
insure the due observance of pro- 
ceedings essential to the right- ap- 
plication of his discretion 
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358 
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Y a a 
PGE pap Soma Insunction—( Continued. ) 
ee Ac O : ; 
See Hot XXIII of 1861 (1) dispute, and ceases when the snit 
Aneta comes to an end. An —— cannot 
See Arbitration Award (1) eee n Sedi 
à a er be maintained after a claim is dis- 
e es a ý Soe ti missed or pending a suit .. 384 
-a 5 ey rea eee (1) (2) An — cannot be issued under Sec- 
NDOO DEVOTEE. tion 92, Code of Çivil Procedure, 
See Certificate (1) without proof of a intention of 
Hmpoo Law. waste, damage, or alienation sve 409 
(1) Where a property would have been INSOLVENCY. e 
irrevocably lost to a family, but is Where a widow administering her hus- 
re-purchased by a member who is band’s estate sues to recover certain 
at the time solely entitled and who moveable property appropriated by 
advances the money out of his self- her son, who pleads that it was frau- 
acquired property, he need not dulently kept out of his father's 
share it against his inclination with schedule when the latter passed 
his sons ae 34 through the Insolvont Court : HELD 
(2) Section 5 Chapter 2 of the Mitak- that where the Official Assignee re- 
shara is only a statement of the fuses to make claim to property in 
order in which gotrajas would in- dispute no third party can set up a 
herit, and does not limit the inherit- claim, the right of ownership being 
ance to the grand-sons of the paternal vested in the plaintiff notwithstand- 
Seer acs and paternal great- ing the alleged fraud we 136 
grand-father ee 117 
(3) A Rajah holding an impartible raj is INSTALMESTS. | : ; 
in the same position as an ordinary Where interest is not provided for in . 
zemindar, and his relinquishment a decree ordering payment by —, 
in favour of the next legal heir is the Court executing it is bound to 
not forbidden bv ... 197 refuse giving interest if objected to. 
(4) Under the Mitakshara, a brother's In such a case the decree-holder, 1f 
grand-son may be an heir .. 208 subjected to loss by delay, may pro- 
See Ancestral Property (1) ceed against any property liable to 
H W attachment and sale on default of 
INDOO WIDOW. , payment of any of the —— n. 324 
A in possession and the appa- See Limitation (16) 
rent next taker by joining in one See Right of Suit (10) 
conveyance can make a complete 
title . ns O09 | TNTEREST: 
< as ae caer (1) (1) A Subordinate Judge altering a decree 
ee lteverstoner (2) in respect of after the lapse of 
two years makes a substantial al- 
L teration, and really grants a review, 
and good ground for the delay 
InneGaL Cess. : oucht to be showu .. 62 
4 sum eee by a tehsildar as 447 (2) The grant of —— isa matter for the 
pee RAR a judicial determination of the Court 
ILLEGITIMACY. n granting the decree t ib. 
See Mahomedan Law (5) (3) In the absence of accounts or other 
ĪXNCUMBRANCE. evidence to show the pronts of a 
A purchaser of property in the name business ~—~ 1s awarded at 12 per 
of another simply pays the debt cent, per annum va 87 
which, as representative of the mort- (4) In a suit to recover money lent, where 
gagor, he is bound to pay, and he the stipulated terms of —— are 
does not alter his position with below the ordinary terms in this 
regard to any on the estate country, and the penalty is but the 
before his purchase .. 179 ordinary rate, the plaintiff is enti- 
See Mortgage (11) tled to a decree vee 436 
See Jurisdiction (27) 
INHERITANCE. See Mesne Profits (4) s 
See Mutation Register (1) See Usury (1) 
See Instalmenis (1) 
INJUNCTION. ` 
a(l) A Court’s power to attach property INTERLOCUTORY APPEAL. i 


and appoint a receiver extends only 
to the custody of the property in 


Where an appeal was laid from an 
° order relating to the execution of a 
>o 


xii 
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INTERLOCUTORY ApPpEAL—( Continued. ) 


decree, and the High Court directed 
an Ameen to make a map of the pro- 
perty delivered over, and this map, 
owing to certain proceedings in a 
Subordinate Judge’s Court, was not 
transmitteg; but a second Ameen 
was sent and made a second map, 
the High Uourt proceeded on the 
Ameen’s map and report, no excep- 


tion againstit having been filed ... 418 


INTERPLEADER. 
Where B's goods held in pledge by C 
are seized by a bailiff, C is entitled 


to maintain an —— suit 303 


IRREGULARITY. 

(1) A sale at auction of an estate for less 
than its market-value cannot be set 
aside, unless the judgment-debtor 
can show that the inadequate price 
is directly and presumably the re- 
result of an he 

(2) An at an execution sale causing 
property to be sold at an inadequate 
price entitles the judgment-debtor 
to have the sale reversed re 320 

See Issue (1) 


Issue. 

(1) The trial of the —— of limitation after 
the —— on the merits is an irregu- 
larity which, in an Appellate Court, 
is not necessarily productive of dis- 
advantage even to defendant  ... 267 

(2) In a suit by a certified purchaser at a 
sale for arrears of revenue, it is not 
a principle of law to frame the — 
as to the source from which the pur- 
chase-money came ws 872 


44 








(3) Where in a suit for delivery of papers 
defendant’s plea that they were 
made over to plaintiff's son is put 
in , and the first Court finds 

“ that some papers were so delivered 

and orders the delivery of certain 
other papers: Herp that the ques- 
tion whether the receipt by plaint- 
ift’s son was a receipt by him as 
agent ought not to be entertained 
in appeal w+ 466 

See Procedure (6) 

See Remand (2) (5) 

See Rent (1) 

See Representative (1) 





STEMARAREE. 
See Construction (1) 


0 J 


`: JOINT- DECREE. ne voi 
„ JPhough a decree is in words a joint and 


Puge. 


JoInt-Decres—( Continued. ) 


several decree for mesne profits, if 
any one of the defendants as ben 
in possession only of particular lands 
ora mouzah, his liability will ig 
equity extend only to such land, &c.; 
and for such land the decree-holder 
can take out execution as against 
lessor and lessee 
See Contribution (3) 


Jornt Hinpoo Famiuy. 

(1) The principle that in a —— there may 
be an operative division of title 
without a corresponding division of 
the subject-matter, does not apply 
where there is no deed or agree- 
ment contemplating the subject of 
separation 

(2) A member of a——~ may mortgage 
his undivided share of the joint 
propesty without the consent of his 
co-sharers in order to raise money 
for the benefit of the family. 

(3) In a — it does not follow that all th 
property inthe hands of any one 
member is joint 

(4) A member of a Mitakshara family can- 

‘not sue separately for his share of 
the joint family property 

(5) Quere — Is a mere signification of in- 
tention on the part of a member of a 
—— sufficient to constitute separa- 
tion without actual partition by 
metes and bounds? ... ae 

(6) Separate occupation of a — dwelling- 
house, some portions of which are in 
joint occupation, does not neces- 
sarily imply that the properties so 
occupied are separate properties... 

See Evidence (16) 
See Execution (5) 
See Limitation (6) 


J UDGMENT-DeEBTOR. 
See Rights (5) 


eee 


JUMMA-BUNDEB PAPERS, 


See Evidence (15) 


JURISDICTION. 


(1) Of the High Court as defined in the 
judgment of the Division Bench re- 
ported in 10 Weekly Reporter 

age 38 

(2) Of Revenue Courts in respect of suits 
in which either landlord or tenant 
is a banamee holder, the name used 
not being that of the contracting 
part owe 

(3) Of a Collector, independently of Ac 
X, in respect of the admission of a 

arty to be heard when a proceed- 
Ing has taken place in his absence. . 

(4) Where a judgment-debtor sues to re- 
cover possession of excess land 
made over to the deoree-holder n 


175 


31 


80 


340 


tb. 


ib. 


484 


~ 


12 


27 


39 


i 


(15) In a suit to regover on a mortgage- 
bond in which the lender has a mort- 
gage lien, and on the sale of the pro- 
perty for satisfaction of debt, may 

- proceed against the debtor for the 
balance ove 

(16) In a suit in a Moonsift’s Court on a 
right of pre-emption, which on com- 
ing up a second time in special 
appeal, the points is for the first 
time raised that it was not cogniz- 
able by the Moonsiff T 

(17) Where a suit is beyond a Moonsifl’s 
——, his judgment is not legal and 
his decree no decree at all se 

(18) Of the Civil Court in respect of a nons 

= commissioned officer or soldier em- 
ployed in the Civil Department, and 


214 
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J URISDICTION—( Continued. ) JURISDICTION -——( Continued. ) 7 
(5) Where an execution sale of an estate residing beyond military canton- 
eit thg tow] ee of Nuddea is confirmed, ` tanta” . 231 
fifteen Mouzahs of which are in the (19) Ina suit under Clause 6 Section 23 
* 24-Pergunnahs, and the question is Act X. 1859, for possession of land 
> as to how far a valid title to the where the zemindar's servants were 
mouzahs is created in favour of the the nominal defendants, the real de- 
purchaser . te 44 fendants not being #hown to be in 
(6) Of a Small Cause Court in a suit for receipt of the rents, and setting up 
the balance of nikasee papers fur- a different and independent right... 232 
. nished by defendant as tehsildar... 53 (20) Ina suit for rent duegnot solely for 
(7) Of a Collector appointed guardian land, but also for building vee 246 
under Section 12 Act XL. 1858... 118 (21) With reference to Section 9 Act XI. 
~ (8) In a suit under Section 9 Act VI 1855 in a suit against Municipal 
(B. C.) of 1862, where plaintiff Commissioners we. 248 
claims proprietorship as purchaser (22) Where a suit for Rs. 254 having been 
from the owner, while defendants decreed by a Deputy Collector for 
deny the proprietory right of either Rs. 49, the Collector in appeal de- 
plaintiff or his vendor ve 121 crees the full amount originally 
(9) Ina suit by a Hindoo mother, as elaimed . 954 
guardian of her infant daughter, (23) Of a Civil Court under Section 53 
for dissolution of her, daughter's Act XX of 1866 ee 277 
marriage = „œ 182) (94) Of the Court under Section 304, Civil 
(10) In respecti of trying the same objec- Procedure Code, with regard to 
tor’s claim under Section 246 Act pauper suits ae 281 
VIII of 1859 a second time, as (25) In a suit to recover possession on the 
against the same attachment, or to ground of illegal ejectment . 301 
re-open a question finally decided (26) When in the preparation of a butwarra 
on the former occasion vee 144 under Regulation XIX of 1854, it 
(11) Of the High Court in respect to its is ascertained that the parties are 
own decrees or orders : ve 145 at variance on a question of title ... 335 
(12) In asuit upon one cause of action cog- (27) Of a Lower Appellate Court on ques- 
nizable by a Court of Small Causes tions of caste vee 364 
against two defendants, one of (28) In a suit whose subject-matter did not 
whom resides within the local—— exceed Rs. 1,000 instituted one day 
of such Court, and the other within after Act XVI. 1868 received the 
that of a neighbouring Moonsiff ... 156 assent of the Governor-General in 
(13) Where an ex-parte decree for an Council ue B78 
arrear of rent has been passed by (29) In respect to the award of costs against 
a Revenue Court, and the parties a Collector, who, being party to a 
come up in special appeal on the suit, applies for enquiry into the 
ground of equity, the High Court conduct of a Civil Court Ameen ... 390 
can interfere without prejudice to (30) Of the Small Cause Court Judge in 
the —— of the Revenue Courts ... 158 respect of those duties in Pubna 
(14) Of a Lower Appellate Court in res- which, but for the Government 
pect of entering on a matter of orders dividing the —— of the Prin- 
valuation of its own accord 196 


cipal Sudder Ameen of Rajshaye, 


into two portions, would have been 
performed by the latter se 
(31) In a suit by a Hindoo mother as guar- 
dian of her infant daughter, for a de- 
claration that her alleged marriage 
with defendant is null and void 
(32) A District Judge must set forth the 
facts relied on as giving —— to the 
Court to pronounce a decree of dis- 
solution of marriage aH 
(33) In a suit for dissolution of marriage, 
where at the time of presentation 
of petition respondent does not 
reside within the —— of the Court 
(34) In an appeal against anNorder under 
Section 25 Act X., 1859 ae 
(35) Under Section 12 Act XI of 1855 
‘with respect to the trial of suyitsgfor, 


396 


... 403 


. 416 


e 
417 
ib, 


e 
, 
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J URISDICTION—( Continued. ) 


wages under 50 rupees against 
European British subjects 
(36) With respect to the award of damages 
in a suit for malicious prosecution 
on a false charge of dacoity 
(37) In respect of fixing a rate of interest 
for a per@d subsequent to the 15 
days for which alone interest was, 
under an agreement, payable 
(38) Where a Cert has passed a final 
decision as to the market—value of 
immoveable property : 
(39) In a suit against a gomashtah and 
others claiming under pottahs from 
the zemindar, where the party enti- 
tled to receive rent has not been 
sued 
(40) In passing judgment on an arbitration 
awar oi 
(41) Of Civil Courts in respect of the 
bringing of a fresh suit i 
(42) Of the Small Cause Court of Calcutta 
in cases of special registration un- 
der Sections 52 and 53 of Act XX 
of 1866 
See Act VIII. 1859 (4) (11) 
See Certificate (3) 
See Mesne Profits (5) 


K 


KuBooLEvt. 
(1) Where the only issue in a rent-suit 1s 
whether the rent has been paid or 
not, the case may be tried although 
the is inadmissible by reason 

of non-registration 





428 


- 443 


we. 450 


451 


465 
469 
472 


478 


‘ .. 42 
(2) The proprietor of a fractional share of 


an undivided estate may sue for a 
—, if he can show that defendants 
have recognized him as the proprie- 
tor of a particular share 


See Registration (2) 
L 
LAKHERAJ. 
See Title (4) 
LAKHERAJDARS. 


The possession of——cannot be dis- 
turbed, as long as they pay the re- 
venue assessed upon them urder 
the settlement 


LANDLORD. 
See Title (3) 


Lease. 

(1) Where no words in a —— extend its 
provisions to other parties beyond 
the lessee, it is applicable to the 
lessee only ae 
—— cohtaining the condition that 
lessee’s mokurruree'will not be put 
an end to, except on the occurrence 
of a fresh settlement on the* part 


(2) A 


432 


262 
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Lrase—( Continued. ) 


of the Government, doeg not be- 
come an hereditary — if no Gov- 


ernment settlement takes place e. 
See Act XX of 1866 (3) a 
Lecar NecessiTY. ° 


Where a bond as a charge on a muth is 
given for antecedent claims against 
the muth, of which a portion would, 
but for the fresh right of suit 
given by the bond, have been 
barred by limitation, and where no 
proceedings have been taken for 
sequestration or attachment of the 
property, there is no —— for giv- 
ing the bond, and a suit to recover 
cannot stand oss 

See Ancestral Property (1) 

See Joint Hindoo Family (2) 

See Mahomedan Law (7) 


LESSEE. 
A —— becoming aware that his land- 
lord has assigned his rights to 
another, and making no objection 


cannot put an end to the obliga- 
tion to pay rent; and the assignee 
on dispossessing the —— cannot 
sue for rent Sik as 
See Lease (1) 
See Lessor (1) (2) 
Lessor. 





(1) A by granting a lease to another 
party, and dispossessing the former 
lessee, makes himself responsible 
for any loss occasioned thereby ... 

(2) Where a — agrees not to put an 
end to his lessee’s mokurruree ex- 
cept on a fresh Government settle- 
ment, and no such settlement takes 
place, the ’s right to re-enter 
arises on the lessee’s death; but if 
the lessee’s representatives have 
been allowed to holdover by the 

’s heirs to whom they have 
paid rent, the cause of action to a 

, purchaser of the ——'s rights 
arises on their refusal to permit 
him to re-enter 

See Damages (2) 
See Lease (1) 
See Lessee (1) 


Lraniiry. 
Where money is advanced on mort- 
gage, the —— cannot be divided... 
See Sale (2) 


LIMITATION. 
(1) In respect to a suit for wasilat where 

a party is dispossessed of immove- 

able property ws = 

(2) With respect to the cause of action 
where plaintiff sues to recover prin- 

cipal and profits after an arbitra- 

tion award 








147 


83 


43 
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LimitaTion—( Continued. ) 


(3) Where ,S buying the benefit of a ` 


settlement of certain land for 10 

e years sells his rights to M with 

e whom the Government afterwards 
makes a permanent zemindaree set- 
tlement, and the purchaser of his 

title sues for possession of certain 
specified land, HELD thatthe ques- 

tion is one of private right, and 
plaintiff does not stand in the posi- 

tion of Government in regard to 

the Statute of Limitation ote 

(4) In a suit to set aside a transfer of lan 
made by the Revenue authorities 

. for arrears of revenue aus 
(5) Where a defendant by whom malikana 


was payable causes the right of 


malikana to be sold see 
(6) Where members of a joint family re- 
side on different portions of the 
family property, one taking charge 
of one shop and another of another 
(7) As applied to an execution-suit under 
a decree modified in appeal by the 
High Court wee 
(8) In a suit to recover certain ornaments, 
or their value, obtained by defend- 
ant from plaintiff's ancestor with 
a view to borrowing money on 
them eT ah 7 
(9) As applied to the rules contained in 
Act XIV of1859 


Sse 


(10) Where the right and title of a party 


are sold in execution, but posses- 
sion is delivered to purchaser more 
than 15 years after sale 


(11) As applied to a sub-lessee withou 


title 


(12) Law of —~ under Section 246 Act 


VIII of 1859 zee a 
(13) Where, notwithstanding that a claim 
under Section 246 Act VILI. 1859 
was rejected, claimant continues 
in possession till the execution 
proceedings are struck off for de- 
fault and subsequently revived, and 
her property is sold under a se- 
cond attachment 


(14) Where a party is substituted or added 


.as a defendant under Section 73, 
Code of Criminal Procedure 


(15) As applied under Section 20 Act 


XIV. 1859 to third parties ae 


(16) In respect of keeping a decree alive 
when it provides for payment by 
instalments, and authorizes the 
holder, in case of default, to execute 
the whole decree or recover each 
instalment as it falls due 


(17) In a suit by a minor through her 
guardian for recovery of property 
sold more than 3 years before the 
plaint was filed 


170 


203 


204 


228 


wb, 
364 


367 


377 
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(18) In a suit to set aside a hibbanamah 
as spurious, where there is no 
question bringing the case under 
Section 77 Act X of 1859 ae 

(19) In respect to future proceedings where 
execution cannot be carried on, 
until a contest betgveen decree- 
holder and judgement-debtor as to 
service of notice ose 

(20) With respect to cause of action where 
a widow of a joint*Hindoo family 
being made liable in execution for 
more than her portion of the debts 
contracted for the family sues to 
recover the excess. oo 

See Cause of Action (3) (4) 

See Declaratory Title (2) 

See Execution (1) 

See Onus Probandi (3) 
_See Remand (4) 


LOAN, 


The doctrine of the English Common 
Law Courts that the cause of action 
in respect to money lent, with or 
without interest, accrues the moment 
the money is lent, does not apply 
to suits in Mofussil Courts in this 
country 


See Cause of Action (4) 


LOCAL INVESTIGATION. 


See Mesne Profits (7) 


M 


Manomepan Fanny. ” 


See Onus Probandi (9) 


MaAHOMEDAN Law. . 


(1) Any connection between the sexes not 
sanctioned by some relation founded 
on contract or slavery is ‘ zing’ 
or fornication sas 

(2) Both Shiahs and Soonees prohibit 
sexual intercourse between a Moosh- 
nah and a man not of her religion 

(3) According to Shiah law marriage must 
in all cases be lawful, except where 
there is error on the part of both or 
either of the parents see 

(4) Nussud is established by a valid mar- 
riage or the semblance of it and 
not by ‘zina’ aie ase oes 

(5) The admission of nussub on the part 
of an illegitimate brother does not 
Operate if made when he has a 
known heir eee 

(6) A Mahomedan widow in possession 
of her husband’s property, is a mort- 
gagee or pawnee so far as her 
dower is concerned oie 

(7) A purchaser from the heirs of a de- 
ceased Mahomedan, is not bound 
to inquire as to the existence 


. y. 
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MAHOMEDAN Law— ( Continued. ) 


legal necessity, or to ascertain whe- 
ther property sold in execution is 
sold for private or ancestral debts 
(8) In tullub-ishtishad it is essential that 
third persons should be required in 
the presence of the purchaser, or on 
the land, ®r in the vendor's presence 
if in possession, to bear witness to 
the pre-emptor’s demand Sas 
(9) Neither the l@sband nor his creditors 
can assert a title against a Mahome- 
dan lady in possession for 20 years 
of property given by him under a 
kabinnamah on the ground that he 
had not at the time the property in 


- | judgment-debtors in a suit fore—— 
S 


.® ' 
SE sas = 


Page. 


239 


265 


his possession ee 

(10) Ninety years is the least period with- 
in which the estate of a miss- 
ing person can be alienated by his 
heirs .. 293 

See Dower (1) 

See Mortgage (3) 

See Plea (1) 

See Pre-emption (1) 

See Usury (1) 

MAINTENANCE. 

Where a Hindoo husband’s conduct 
makes it impossible for his wife to 
live with him consistenily with self. 
respect and religious feeling, and 
she lives apart chastely, she is 
entitled to ——. ww 45] 

Mat. 

See Title (4) 
Map. 

See Interlocutory Appeal (1) 
MARRIAGE. 

See Contract (2) 

See Jurisdiction (9) (22) (23) (81) 

See Mahomedan Law (3) 

MEASUREMENT. 

A. party applying under Section 10 

a ‘Act VI CS of 1862, is entitled 
to measure only the lands com- 
prised in his estate ... 368 

(2) A person alleging himself to the pro- 
prietor of an estate, but not in re- 
ceipt of the rent, is not entitled to 
the Collector's assistance in the 
—— of his land, Section 9 Act VI 
(B. C.) of 1862 explained ase 399 

See Jurisdiction (8) 

qAlzsne PROFITS. 

(1) A suit for —-— will lie only against 
parties who have been found in a 
previous suit to be in wrongful 

e possession; and plaintiff cannot 

í single out one or more of the joint 
76 


Mesne Prorits—( Continued.) 


(2) In a suit for —- on account of im- 
moveable property, plaintiff if not 
bound by an allegation as to the 
extent of the'land, or the amount 
of the -— which he made in any 
previous suit sii 

(3) A party holding a decree for posses- 
sion has aright under Section 10 
Act VIII. 1859 to bring a separate 
suit for —— accruing prior to the 
decree mA ses 

(4) Though interest cannot be allowed on 

, the loss sustained by plaint- 
iff in being kept out of possession 
may be taken into account, and the 
interest calculated in the damages 

(5) A Judge cannot interfere with the 
award of ——, which is a final 
award so far as the Appellate 
Court is concerned vas 

(6) In a suit for possession and ——where 
plaintiff is the actual cultivator of- 
the land and obtains a decree, the 
Full Bench Ruling reported in LX 
W. Rẹ, page 446, applies 

(7) In a suit for —— where an Ameen’s 
inquiry is not completed owing to 
plaintiff's laches plaintiff cannot re- 
cover. Section 180 Act VIII of 1859 
does not empower a Court to receive 
the depositions in a local investiga- 
tion without the Ameen’s report s. 

See Joint-Decree (1) 
See Limitation (1) 





MINISTERIAL OFFICERS. 
It is no irregularity or impropriety in 
a Judge, in respect of the appoint- 
ment of a Sherishtadar, to call the 
Moonsifi’s attention to the High 
Court’s Circular Order desiring that 
preference should be given to. cer- 
tain discharged officers sine 


MInor. 


The disability of a;-—— is considered 
absolute; the benefits accruing to 
him accruing only when the disabi- 
lity ceases eee 

See Ezecution (2) 

See Jurisdiction (7) 


oes 


MAISJOINDER. 


There is no — in a suit including 
plaintiff's whole claim, the cause of 
action being that the Revenue Com- 
missioner has taken possession of 
his lands and given it in pottah to 
other people 


MITAKSHARA. 


See Hindoo Law, 
See Joint Hindoo Family (4) 
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Money-Decres. 


A mortgagee obtaining a money-decree 


providing for execution against the. 


*property, then the person may 

e Waive his right as mortgagee and 

ə seek a share in the surplus pruceeds 

of sale under Section 271 sas 
See Mortgage (6) 


MooxrTear. 


A general —— must be’ considered to 
have a certain discretion, unless the 
contrary is shewn, to do such acts 
as come within the ordinary scope 
of his duty with authority 


MORTGAGE. 


(1) Mortgagees in actual possession should, 
under Section 11 Regulation XV 
of 1793, be examined as to the truth 
of the — accounts. The deposition 
of a co-sharer having a competent 
knowledge of the facts, is sufficient 
to prove the'truth of the accounts 

(2) A—— of dewutter property by a 
sebait is ultra vires es 

(3) In a suit between Mahomedans by the 
heirs of a zur-i-peshgee mortgagee, 
all the heirs must be represented, 
or those who sue must claim in 
proportion to what they are entitled 
to under the Mahomedan Law 

(4) The purchasers of rights and interests 
in property subject to two ——s 
purchase the right to redeem; and 
having purchased with full notice, 
they can only retain possession by 
paying off both ——s “ 

(5) Plaintift purchasing property subject 
to two — s purchases, not merely 
the equity of redemption, but also 
the owner's rights and interests as 
they were when the was creat- 
ed subject to the first mortgage, but 
free from subsequent encumbrances. 

(6) Where a prior mortgagee purchases 

the rights and interests of the mort- 
gagor in property sold in execution 
of his money-decree after notice 
of the second Mortgagee’s lien, these 
rights, &c., amount only to the 
equity of redemption ous 
mortgagor preserves his right of 

‘redemption by depositing the 

amount due to the mortgagee within 





(7) A 


209 


36 


66 
101 


216 


233 


238 


the time when the final foreclosure’ 


may be effected under Section 8 
Regulation XVII of 1806 ves 
(8) Where the mortgagee has held posses- 
sion of the land, and has receipts 
and profits to account for, only the 
principal sum borrowed need be 
deposited as the ‘amount due” .,, 
(9) Where judgment-debtor having made 
over land that the decretal money 
might be realized from usufruct for 
a period of 8 years, and engaging 


Mortaaae— ( Continued. ) 


(10) Where a decree giving 


to pay whatever might still be due 
after that time sells the land, and the 
purchaser sues for release of land on 
payment of what is still due of the 
debt, Hexp that plaintiff cannot re- 
enter before the expiration of the 
- 8 years 
mortgagors 
possession of mortgaged property is 
reversed, mortgasees are enti'led to 
get complete restitution, even if the 
decree reversing the erroneous’ de- 
cree does not provide for recovery 
of possession 


a decree for a former —— toS pays 
it off and gets a final decree for 
foreclosure, and then sues to set 
aside a putnee granted by the mort- 
gagor between the dates of the two 
— s, Herp that not having kept 
on foot the first as a distinct 
and distinguishable security, defen- 
dant’s putnee lease is valid and 
binding on him 

See Act VIII of 1859 (8) 

See Bond (1) (2) 

See Liability (1) 

See Money-Deecree (1) 





MUNICIPAL COMMISSIONERS. 


See Jurisdiction (21) 


MUTATION REGISTER. 


A petition by a proprietor of estates 
for the registration of his son’s 
widow's name in the —— declaring 
her and her daughters and their 
future children heirs, is a testamen- 
tary instrument disposing of the 
property to which it relates 


r 


N 


New TRIAL. 


See Small Cause Court (1) 
See Stamp (6) 


NoN-APPEARANCE, > 


A defendant appearing on one or more 
occasions to contest a suit up toa 
certain point, is not a defendant 
who has not appeared in the sense 
of Section 58 Act X. 1859, because 
at some subsequent stage he is not 
present when the suit is heard 


278 | Noricer. 


ib. 


(1) In a case of sale under Regulation 
VILI. 1819, where in the absence of 
town, village, or cutcherry on the 
putnee, the peon sticks up the 
notice in the Collector's office and 
at the zemindar’s suddar cutcherry, 
obtaining the receipt of the defatil- 
ter, he carries out the provisions of 
the law regarding i Wi: 





mn 
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coe 465 
(11) Where plaintiff as mortgagee obtaining 


oes 491 


ene 315 


27 
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(2) Where the sudder cutcherry of the 
zemindar is beyond the District 
Court's jurisdiction, the publication 
of the —— of sale at an inferior 








Oxus Propanpi—( Continued. ) 


(9) In a suit by a member of a Mahome- 
l dan family to recover a share in 
alleged ancestral property, where 








r 


cutcherry is legal and sufficient 44 a OSD ae 
(3) Whether land is held under an oot- (10) In an action for malieious prosecution 425 
bundee tenure or not, the tenant is (11) In a suit for possession of land, where 
entitled %o under Section 13 laintiffe ti sa 
plaintiff's title and previous pos- 
Act X. 1859 before enhancement sescion-are both denied _ 478 
of rent .. 193 
(4) Personal ——epf foreclosure on a mort- OorsunDEr TENURE. 
sagor is not essential: if not at See Notice (8) 
home, the —— may be affixed to the 
door of his house . 423 P 
(5) The object of a of sale for arrears 
of rent, defined .. 489 | Part OWNER. 
See Enhancement (5) See Ejectment (1) 
NuISANCE. 
Bas PARTITION. 
See Criminal Procedure Code (1) In drawing up the final decree for pos- 
O session by of kamut land and 
a E for wasilat, the Judge should state 
See Jurisdiction (16 the boundaries of the shares of the 
ee.d Cesc han (NG) parties, the extent of each share, 
OFFICIAL ASSIGNEE. and the exact amount due as wasi- 
See Insolvency (1) e E a ses * vee 26 
Onus Propanpt. See Res Adjudicata (1) 
1) In a possessory suit when the ostensi- ` 
' ble eE under Act I. 1845 SERENE IT ceipt (1) 
stands by ever since his purchase, P 
and for 11 years allows defendants PAUPER. 
to remain in possession .. LO See Jurisdiction (24) 
(2) Where a party asserting possessio 
without evidence of title sues for PLAINT. 
confirmation of title against a bond A suit under Act X of 1859 should 
fide purchaser, for valuable consi- not be dismissed after the —— has 
deration without notice from the been admitted, and the parties have 
party in whose name the property appeared, on the technical ground 
stood . v5 that it does not specify the quan- 
(3) In a suit for possession where the bar tity of land in defendant’s posses- 
of limitation is-set up by the de- sion. It may be returned ‘under 
fendant in possession we 135 Section 42 or amended ve 474 
(4) Where a talookdar sues for possessio See Procedure (6) 
of land contained in an under-tenure ` See Special Appeal (2) 
purchased by him at an execution 
sale, from some of which he has been PLEA. i : 
e dispossessed, and his title in regard Where ‘a plaintif is in possession & 
A to the remainder is disputed . 190 under a conveyance from the heirs 
(5) In a suit by the lessee of the purchaser who do not dispute his title, defend- 
of the rights and interests of the first ant, who cannot prove the mokur- 
defendant in lands alleged to fall ruree which he set up, cannot plead 
within the zemindary so purchased, that as 90 years have not elapsed 
where defendants allege an indepen- since the proprietor’s disappear- 
dent title 1. 226 ance his heirs cannot inherit vee 293 
(6) Where an heir’s title to an estate is 
uncontested, and his possession only PLEADER. 
obstructed by an alleged conveyance (1) The acceptance of a vakalutnamah by 
on the part of an ancestor a 20 a of the High Court should in 
> (7) Inasuit for enhancement, where plaint- all cases be unconditional mee 
iff alleges a certain area to be mal, (2) The rules relating to ——-s’ fees, passed 
and defendant sets up that a portion by the Court on 13th June 1866, 
of it is fakheraj oo. 285 do not provide for the case of de- 
(8) Wherea decree-holder’s right to pos- fendants having separate interests «æ 
e sess is questioned by intervgnors „ —-— the amount of costs being in 
7 claiming under a mortgage or. 358 the discretion of the Courts 94 
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(3) A Zillah Judge cannot, under Act 
e XX. 1865, suspend a —— of the 
High Court on the ground of in- 
competency. He should make a 
representation to the High Court... 217 
(4) To suspend a’—— from practice for _ 
misconduct is a proceeding of a ~ 
enal character, and should not be 
adopted without a specific offence, 
ý and an opportunity given him of 
answering dann Aol 


See Appeal (1) 


PLEADINGS. 
See Enhancement (3) 


Possession. 

(1) —— of ancestral property, if shown to 
be exclusive, is good evidence of 
title against a co-sharer ang 

(2) Where the last person found to have 
certain land in occupation, is the 
plaintiff whose has never 
been disturbed, owing to the land 
having ever since remained sub- 
merged, the plaintiff is entitled to 
a decree for confirmation of title... 164 

(3) The mere fact of for years as 
tenants cannot create a right to 
retain as. against a person to 
whom a lease has been granted .,. 410 

° See Evidence (5) (10) 
See Mahomedan Law (9) 
See Mesne Profits (8) 
See Onus Probandi (3) (4) (6) 
p See Righi of Suit (2) 
See Tiile (4) 
See Usufructuary Mortgage (1) 
PossEssory Suit. 

(1) In an ordinary civil suit not brought 
under Clause 6 Section 23 Act X of 
1859, or Section 15 Act XIV of 
1859, plaintiff cannot recover pos- 
session, as against the undisputed 
owner, merely by proving previous 
possession and dispossession. He 
may claim damages for the value of 
crops taken away see 

(2) Where, as in the case of beds of tanks 
gradually reclaimed and made fit for 

‘ cultivation by defendant, plaintiffs 
cannot, from the nature of the 
ground, show any direct acts of own- 
ership, the presumptionis that, until 
dispossession by defendant, they 
were sufficiently in possession to 
maintain right of suit Bee 

See Onus Probandi (1) 


Pottan. 
Where a conveys sO many 
beegahs ‘more or less’ within cer- 
tain boundaries, the test of what is 
Ld Z . 
, really conveyed is not the area of 
the land but its boundaries ve 301 
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PRE-EMPTION. 

(1) A right-of --— in a separate and dis- 
tinct estate cannot be allowed mere- 
ly on the ground ofvicinage, except 
in regard to small plots of land and 
houses T 

(2) Where a party claming by rights of 
—- fails to set up her rights in a 
suit by purchaser for possession, 
she cannot bring a fresh suit to en- 
force the same rights ax 272 

(3) To establish the righ®of —— on the ' 
part of a sharer, it is not necessary 
that the property sold should be 
actually separated or defined we 360 

(4) In suing on the ground of —— for 
property covered by a bill of sale, 
plaintiff cannot divide the bargain. 469 

(5) Properties bearing separate numbers 
in the Collector's rent-roll are 


266 


separate estates implying a separa- 
tion that bars a claim to —— on 
the ground of co-parcenary wee 746 
See Mahomedan Law (8) 
PRESUMPTION. 


See Benamee (4) 

See Possessory Suit (2) 
See Procedure (8) 

See User (1) 


Privy CoUNCIL ÅPPEAL. 

(1) Documents intended to satisfy a 
Judge concerning the title of par- 
ties offering immoveable property 
as security in s should not be 
transmitted to the High Court, 
though particulars concerning 
them should be stated 

(2) Ina the security to be take 
from the decree-holder must be 
regulated by Section 4 Regulation 
XVI of 1797. ‘lhe practice with 
respect to calculation of amount 
stated we. S61 


PROCEDURE. 
(1) In a suit for enhancement of rent 
(2) A defendant failing to contest a point, 
does not thereby admit it. If he 
allows judgment to go by default, 
plaintiff is just as much bound to 
prove his case a 0 
(3) A Court is justified in declining to 
summon a plaintiff when defend- 
ant has failed to give any kind of 
proof ae 
in regard to the scizure and 
attachment of property under Act 
XXY of 1857, and the adjudica- 
tion of claims to such property ° 
under Act IX of 1859, pointed out 
(5) When an application is made to execute 
a decree, and notice beng issued un- 
der Section 216 Act VIII of 1859, 
the opposite party urges objec- o 
> tions, these objections must bẹ cag. 





94 





55 


99 
(4) 
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ProcepurE—( Continued. ) 


on the other side oo. 289 
(10) Where there is an order of Court to 
stay execution of a decree obtain- 
ed by a party who has appealed to 
the Privy Council from another 
decree against himself, if the holder 
of the decree-appealed against at- 
tempts to execute it ose 329 
(11) —— in a rent-suit . 429 
See Contribution (3) 
See Jurisdiction (22) 
FROPRIETOR. 


sidered and orders passed on them, 
whether a day is fixed for the hear- 
ing or not, and even if the peti- 
tioner is not present vee 
(6) A Judge need not try a suit in the 
manner in which the plaint is fram- 
ed. Upon settlement of issues, he 
must ascertain the real question to 
be tried and determine it ane 
(7) The Procedu® Code does not limit 
parties to particular forms of action. 
The Courts will attach the legal 
consequences to the facts in the 
plaint and written statement, and 
award relief accordingly eee 
(8) An application to execute an appel- 
late Court’s decree should be made 
to the Court passing the first 
decree, after the receipt by that 
Court of the copy of the decree 
certified by the appellate Court; 
but quere, whether execution 
should be allowed to issue on a 
certified copy procured by parties 
and presented to the Judge by 
petition ? ies 
(9) Where the opposite party claims pos- 
session, under an alleged -hibba, 
of property asserted by decree- 
holder to belong to his judgment- 
debtor, and plaintiff’s evidence 


raises presumption of fraud, the. 


Court should go on to the evidence 


Where an agent, notwithstanding the 
refusal of the ——s, gives an appli- 
cant an amuldustuck, and does not 

` immediately inform them of it, the 
—~s are not obliged fv take early 
steps to disavow the act oss 


Purcwasp or LAND. 


A party buying a specified talook 
with an additional description that 
it contains so much land, gets the 
whole Jand covered by the specifi- 

- cation, although it may be more 
than that contained in the desorip- 

>. tion 
A : 


155 


181 


ib. 
POTNEE. 


205 


Page. 


PURCHASER. 


(1) The ~— of an under-tenure sold for ’ 


arrears acquires higher rights than 
a — by private’ contract only to 
the extent conferred by. expregs 
terms of law. ‘The —— ofa putné 
talook cannot set at nought all deci- 
7 sions arrived at against the default- 
ing putneedar ose 
(2) The Full Bench Ruling (XI. W. R., 
p. 16) that a benamee cannot 
set up his title in opposition to a 
certified ——, does not apply when 
a certified —— has bought at a sale 
for arrears of revenue under Act I 
of 1845 eee 





A zemindar in applying for the sale 
of a for arrears of rent need 
only recognize the registered put- 
needar 





R 


RECEIPT. 


In the absence of books and accounts 
or any other evidence, a suit for a 
—— for goods cannot be converted 
into one for dissolution of partner- 
ship oes 

. See Cause of Action (1) 


RECORDER'S Court. 


(1) The —— of Moulmein is subject to the 
appellate jurisdiction of the High 
Court, and to the powers of super- 
intendence under Section 15 of the 
24 and 25 Victoria, Cap. CIV „a 

(2) The —— of Moulmein cannot execute 
a decree ofthe late Court of the 
Town Assistant Commissioner 

See High Court's Powers (3) 
See Small Cause Court (2) 


REDEMPTION. 


See Act VIII of 1859 (8) 
See Mortgage (9) (10) (11) 
e 


REFUND. 


Where execution is directed against a 
Serjeant’s Civil pay, and a part of 
his Military pay is erroneously. re- 
mitted, it should be refunded to 
his superior sai 


378 | REGISTRATION. 
(1) Where a plaintiff's conduct in collu- - 


* ete 11s 


sion with his vendor is found to be 
fraudulent, the mere fact of a deed 
of sale being registered gives no 
priority over defendant's deed of 
sale of earlier date though unre- 
gistered 


(2) A kubooleut by a ryot holding under 
apottah tor a specified year does 


283 


372 


489 


47 


257 


386 


441 
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6 
Rreistrarion—( Continued. ) REGULATION XI or 1825—( Continued.) 


PEER RT Ge noe owner, is a party to the suit ws 401 
A channel which can be crossed on See Evidence (13) ‘ 
= foot only at the extreme ebb of See Review (1) . ; 
i the tide, is not ‘ fordable’ within the See Right of Suit (8) s 


not need ——- under Act XX. 1866, 
ealthough there is a clause in the 
: kubooleut to the effect that year, by 


See Lakherajdars (1) 


meaning of Clause 3 Section 4 w. 852 |° 


Clause 3, Section 4. See Diluvion (1) 
Section 4, See Aceretion (1) 
See Riparian Rights (2) 





‘claimant, as next heir to the former 


See Stamp (5) 


a year the ryot should pay rent at See Title (5) 
the above rate vse we 68 XIX or 1854 
4 (3) An order refustng to register a docu- REGULATION X F} uF z é 
ment tendered for —— is appeal- See Jurisdiction (26) » 
able to the Registrar General “oa 198) | 99 perarane ManowNENe: 
: (4) Non — in the zemindar’s sheristah Where in a suit to recover on a bond 
pice ae invalidate the sale of a a given by the de-fa@o manager ofa 
; eee th h the muth, the 
(5) A registered purchase, though of sub- la has a he pee 
sequent date, must take effect as manager out of possession, his own 
against an unregistered mortgage right to possession being contested 
which might have been registered 483 at the time he executed the bond, 
See Act XX of 1866 (1) he is a trespasser and wrong-doer,,, 147 
See Contract (1) 
See Kubooleut (1) RELINQUISHMENT. 
ae pis a Where the effect of — by the Raja 
_ See Title (2) of an impartible raj is to give the 
ReauLarR Suir. property entirely into his son's 
A —— to set aside a summary order hands, the latter may question any 
only lies where the power to bring acts of the father’s during his life- 
itis expressly conferred, as under time and denied by him . 197 
Section 246 of the Code of Civil Pro- See Hindoo Law (3) 
cedure. A party failing to obtain Paan 
execution under this Section may 
take out fresh application for exe- (1) A case should not be remanded when 
cution vse B40 the appellate Court is of opinion 
š ; that the lower Court cannot pro- 
e Rercurartion VIII or 1793. perly come to a different decision 
Section 51. See Tenure (2) than that it has come to we 60 
9 elimi IN à 
Recusation XVI or 1797. ET day Tar ae 
Section 4, See Privy Council Appeal (2) “17 
‘ 8 Pp ed, and the appellate Court still 
i See Security (1) considers the issues defective, it 
Rucunatron I of 1798. should oe —— the case but re- 
M ” settle the issues ss .» 69 
pec Merigage (7) (3) An order of —— bya Subordinate 
Raguration XVII or 1806. Judge is final, so far as the purpose 
See Mortgage (7) ef the goes sie s.. 285 
. (4) Where the Judges remanding a case to 
Reevurarion XIV or 1812. i i be tried on its merits are of opinion 
The lease referred to in Section 2 is that it is not barred, the Judge 
C to be null and void as against the of the zillah is wrong in entering 
Government but not against the into the question of limitation ; 
lessor ve 107 but his finding of fact cannot be 
Reeuvation XXIX or 1814, interfered with in special appeal ... 371 
See Ghatwal (1) (5) sr ec Court remanding a case 
: ‘lal of an issue may kee 
Recuation VIII or 1819. rial aetna aig 
: , the case pending till the return of 
2A i a + . e 
G oe 8. See Notice (5) the first Court s finding on the issue 
with the evidence or may itself 
See Purchaser (1) try the issue 380 
Recuiation V{I or 1822. (6) In —— ing a case for re-trial some 
How Clause 8 Section 10 ought to date should be fixed for the re-hear- 
be applied l ing. A purchaser of the rghts of the 
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RENT. 

(1) In a suit by putneedars where defen- 
dants plead a lakheraj title, the 
issue to be tried is whether plaintiffs 
have at any time received rent for 
the lands in dispute iri 

(2) A person holding a transferable 
tenure, isgound to pay —— to the 
landlord unless kept out of posses- 
sion by his fault; and the land- 
lord’s right, to claim does not 
depend on the fact of possession by 
tenant ae 

(3) Money paid to a zemindar under 
compromise, instead of on: suits for 
enhancement, is ——, and a suit by 
a zemindar against a gomashtah to 
recover such —-s comes under 
Section 24 Act X. 1859 

(4) A plaintiff asking for enhanced rates 
admitted by defendant must abide 
by those intended to be admitted ; 
or if he wishes to take advan- 
tage of the finding of the lower 
Court, he must submit to the whole 
finding w 

See Jurisdiction (20) 
See Resumption (1) 
See Tenure (1) 

See Title (3) 


REPRESENTATIVES. 
(1) In asuit against the — of a deceased 
` obligor of a bond, where plaintiff 
founds his case on the possession by 
defendants of property belonging to 
deceased, the latter may take issue 
thereon, and, if successful, are enti- 

tled to a decree freeing them from 

all responsibility si saa 

(2) In asuit against the of a deceased 
obligor of a bond, simply as heirs or 
personal —— without any question 

of assets, plaintiff is entitled to a 
decree on proving the execution 

of the bond 


Res. .ADJUDICATA. 
(1) Where a claim to have property de- 
clared as ijmalee has been dismissed, 
a suit for partition is barred against 
a defendant who was a party to the 
former suit, as well as against de- 
fendants not in possessign si 
(2) Where a suit for arrears at enhanced 
rates is dismissed for want of notice, 
but the pottah is found to be not 
genuine, the decision is no bar to a 
subsequent suit for a subsequent 








e year ee 
(3) Only matters directly adjudicated upon 
. by a Court of competent jurisdic- 
-~ tion cay be treated as —— 
See Demurrage (1) 
* | See Jurisdiction (4) i 
. ~@See Pre-emption (2) 
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273 


. 351 


462 


431 


195 


412 


Page, 


RESERVATION. l 
Where sons suing their father for de- 
claration of right to hold their 
separate shares in joint family pro- 

perty, third parties intervene on tħe 
strength of a mortgage over some 

of the property from the father, a 

in the decree in favour of 
parties neither plaintiffs nor defen- 
dants is irregular 





RESTITUTION. 
See Morigage (10) 


RESUMPTION. 

Where land is resumed and assessed 
by a Settlement Officer, the tenant 
is bound to pay rent at the rate 
assessed by the Settlement Officer... 


REVENUE Courts. 
See Jurisdiction (18) (20) 


REVERSIONER. 


(1) A suit by s against a childless 
widow as being without title, where 
the answer was that she had title as 
next of kin to her brother, is no bar 
to a suit, on the widow’s death, to 
obtain possession of the same lands 
held by defendant as her alleged 
adopted son soe sie 

(2) Where a Hindoo widow being dispos- 
sessed by an ex-parte decree against 
a minor reversioner brings a sepa- 
rate suit in which the having 
meantime come of age joins as co- 
plaintiff, and afterwards petitions 
that the suit may be treated as having 
come to an end: HELD that the 
may, without showing fraud on the 
widow's part, sue to have the land 
reduced to his possession 

(3) Where a having obtained ade- 
cree declaring him the nearest heir 
to ancestral property after the death 
of his cousin’s widow becomes in- 
sane, his son applying in the capa- 
city of representative of the —— 
(who is not the heir ofthe widow’s 
husband) is not entitled to exe- 
cute the decree wee 

See Hindoo Widow (1) 


REVIEW. 


(1) Where a — has been granted for the 
purpose of seeing whether a chit- 
tah ought not to be used, and the 
case is remanded for a re-hearing, 
the party cannot object that the 
chittah.is improperly made use of 

(2) An applicant for a must not only 
make affidavit that he was not aware 
of the existence of a document filed 
by the other 
show that he diligently inquired to 














ete 





arty, but he must. 


358 


471 


73 
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Revirw—( Continued. ) 


ascertain its existence and found 
ethat it was not available ... s 
(3) Duty of the Court with respect to an 
application for —— in which no 
matter is brought to notice which 
might not Have been brought when 
the appeal was heard.... ro 
(4) An applicant for —— must show suffi- 
cient reason why he should be re- 
heard before he is entitled to re-open 
a CASE wn TA ae 
(5) A re-hearing cannot be allowed on the 
possibility of an alteration of opi- 
nion on new points being put, and 
new arguments urged, by a pleader 
not present at the first hearing ... 
(6) Anerror by aSubordinate Judge as to 
the subject of a certain dagh in a 
Government halabadee chitta, is 
sufficient to found the jurisdiction 
of the Court to entertain a——... 
(7) How Judges are to be guided in their 
admission of ——s ... s 
(8) A Deputy Collector cannot entertain a 
petition for — of judgment, under 
Section 58 Act X of 1859, after his 
decree has been modified in appeal 
See Act X of 1859 (2) 
See Act XI of 1865 (5) 
See Interest (1) 
See Jurisdiction (3) 
See Stamp (6) 


RiGcut. 


(1) The —— of a zemindar to hold lands 
in his own hands, and to grant them 
out to ryots or in putnee, ijarah, 
or other tenure, are different modes 
of enjoying the ——- of ownership 

(2) Where defendants claim to hold 
under a specified tenure, plaintiffs 
have a —— to question the exist- 
ence of that tenure in any way the 
law permits as 

(3) With reference to lands settled b 
it, Government has nothing more 
than a right $f action by virtue of 
its being proprietor, and not the 
— of action of an auction-pur- 
chaser; and only the former ~— 
“passes by the settlement si 

(4) The proprietor of a pyne has a 
to allow or deny the use of water 
flowing through it to another person, 
unless the latter has a —— founded 
ona grant or contract or on user 

(5) Where the —— of inheritance really 

vests the purchaser of the ——s 
of a deceased judgment-debtor, 
whose representatives hold under 

‘a certificate under Act XX VII of 

1860, acquires subject to all legal 
and equitable —— s of inheri- 
tance ` oe 





26 


84 


105 


ib. 
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414 


168 
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Rieut—( Continued. ) 


See Possession (3) 
See Tenancy (1) 
í 


RIGHT oF PRIVACY. 


The is not an inherent right of 
property, nor can it exist indepen- 
dently of prescriptign or grant or 
express local usage aa 





RIGHT oF Sur. 


(1) A Court of Wards ha®a —— for the 
recovery of land belonging toa 


o minor, which isin possession of 2 
person not having a good title 
thereto nee 


(2) Where an intervenor as party toa 
suit has a lien on a house anterior 
to the sale under which plaintiff 
purchased it, the latter cannot 
maintain a suit for rent against the 
tenant vee 

(8) Where a suitin which plaintiff ob- 
tained a decree is appealed and 
results in a remand, and on the 
remand is dismissed on default, 
plaintiff is not precluded by Sec- 
tion 2 Act VIII. 1859 from bring- 
ing a fresh suit ve 

(4) A —— cannot be attached under the 
Code of Civil Procedure sas 

(5) Where in respect of the right of use 
of a piece of land, the Magistrate 
after enquiry under Section 320, 
Criminal Procedure Code, forbids 
the opposite party to retain exclu- 
sive possession till the decision of a 
competent Court is obtained: HELD 
that his order is nota final adjudica- 
tion, plaintiff's —— being reserved 
by law ss 

(6) No one who has not sustained some 
particular inconvenience has aright 
to institute a civil suit for the 

' removal of an obstruction to a pub- 
lic road... bar one 

(7) Where a third party objects to an 
auction-sale, his —— to prove the 
property his is not barred by Sec- 
tion 184 Act XXXII of 1860, 
because he omits to deposit the 
money demanded by Government 
or to file security ae 

(8) Where a plaint is rejected under 

f Section 32 Act VIII of 1859, 
plaintiff can sue on the same sub- 
ject-matter if not barred by lapse 
of time vee 

(9) Until a sale is set aside plaintiff, who 
is 2 sharer, cannot claim possession 
of his share es 

(10) Where execution of a money-decree 
without interest being* taken ont, 
the application for execution is 
truck off on the date on which, 


Judgment-debtors, with  decr@e 


103 


34 


77 


81 


153 


163 


173 
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Rieu or Suir— ( Continued. ) 


holder's consent, file a kistbundee 
stipulating payment with interest: 
Herp that a suit on the kist- 
bundee is maintainable sits 
(11) The assignee or legal representative of 

a landlord has a , under Section 
24 Act X @f 1859, against a gomashta 
employed by the latter, for monies 
received by the gomashta in the 
course of hs employment 

See Act VILL of 1859 (7) 

See Appeal (10) 

See Compromise (2) 

See Costs (3) 

See Kubooleut (2) 

See Mesne Profits (1) 


Rrear or Way. 
(1) A —— not exercised for a consider- 
able period cannot be re-established 

by suit sa sel 

(2) A—— may be created by grant, imme- 

~ morial custom, or necessity; and the 

party seeking to establish it must 

prove that it exists, is ancient, and 

has been exercised without inter- 

ruption 


See User (1) l 


RIPARIAN RIGHTS. - 
(1) Where disputed land is disjoined from 
plaintiff's property by a rivulet 
which is afterwards closed up, and 
marks onthe surface of the land 
remain of its having belonged to 

the plaintiff: Herp that the land is 
sufficiently identified as plaintiff's 
propert eee 

(2) The bed of a navigable river washed 
by the ordinary flow of the tide 
when the river is not flooded, is 
publict juris; and if vested in any 

one, is vested in the Crown as trus- 

tee for the public 


S 


SALE. ` ; 
(1) The absence of a shareholder's name 
from the proceedings of a for 
arrears of rent, under Act X of 1853 
and Act VIII (B. C.) of 1865, does 
not invalidate the —— as against 











im. 
(2) A decree-holder causing the 
moveable property not belonging to 

his judgment-debtor, though in 

good faith, is liable to make good 

its value sak 

* (8) Where a —— effected by order of a 
‘ Deputy Collector is set aside by 
the Collector whose order is rever- 
sed by the Commissioner: Herp 
that the does not become final 
e and conclusive before the date of 
-A the Commissioner's order a 


„` 
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‘SaLE— ( Continued.) 


(4) Where there is no evidence of fraud 
on the part of a defendant pureha- 
ser under a registered kobala, or 
that he has purchased with notice, 
plaintiff is not entitled to a decree’. 

(5) To set aside an exécution for 
fraud, it is not enough to find that 
the mode of making attachment and 

roclamation is according to law, 
ut the surrounding circumstances 
must be considered ans 

(6) The fact of a judgment-creditor bid- 
ding at a judicial —— without the 
leave of the Court does not ipso 
Facto invalidate the —— si 

(7) The rights of a Sebait cannot be sold 
in execution of a decree 

See Irregularity (2) 
See Jurisdiction (5) 





SALE CERTIFICATE. 
See Special Appeal (6) 


SEBAIT- 
See Sale (7) 


SECURITY. 

—— is taken from a decree-holder to 
indemnify appellant for loss owing 
to execution during pendency of ap- 
peal. Ifthe decree is not executed, 
the terms of the —— bond fall to 
the ground, and the surety is not 
liable for costs or any thing else 
awarded by the Privy Council _,,, 

See Privy Council Appeal (1)(2) 

SEIZURE. . 
See Act XXV of 1857 (1) 
See Act IX of 1859 (1) 
See Procedure (4) 


SET-OFF. 
Under Section 12] Act VIII of 1859, 
a defendant setting off against 


318 


405 
409 


410 


plaintiff's claim a payment made on » 


his account must tender a written 
statement showing the particulars 
of his demand 


SETTLEMENT. 
See Limitation (3) 
See Resumption (1) 
See Righi (3) 


SHARER. 
See Right of Suit (9) 
SMALL Cause Court. 


(1) A question of fact cannot be reserved 
for the High Court’s opinion when 
there is a difference of opinion be- 
tween the Judges of the at 
Calcutta. A question of law should 
be expressly stated. Where two 
Judges differ as to whether there 
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Saar Cause Court—( Continued.) 


should be a new trial, no rule can 
*be cranted ots 
(2) (here is nothing in the Recorder's 


e Act (XXI of 1863) to justify the 
conclusion that the — at Ran- 


312 


goon is not properly constituted ... 381 | 


(3) Where defendant takes a highly 
technical objection to the form of 
plaintiff’s cause of action, a Judge 
of the —— at Calcutta, under Sec- 
tion 27 Act IX of 1850, ought to 
rectify the mistake in plaintiff's 
claim, whether requested to do so 
or not 


See Act XI of 1865 (5) 
See Jurisdiction (12) (32) 


487 


one 


SPECIAL APPBAL. 


(1) A Subordinate Judge concluding from 
the fact of only one person appear- 
ing to carry on a business, that 
there can be no one in partnership 
with him, commits an error which 
is .a ground for— sis 

(2) A party praying to set aside an aliena- 
tion on the ground of illegitimacy 
cannot in — urge a new ground 
for the prayer we 386 

(3) Ina against a Lower Appellate 
Court's refusal to examine wit- 
nesses in asuit for damages for as- 
sault, an affidavit stating that the 
vakeel’s verbal request was refused 
is not enough we 419 

(4) Where the ground of —— goes to th 
root of a case, e. g., that the plain- 
tiff has no cause of action, it may 
be taken and entertained at any time 
during the vitality of the suit . 420 

(5) Ina suit for damages for defamation 

j of character, where tbe Court finds 
no reasonable ground for the charge, 
the finding cannot be interfered 
with in— ae 

(6) A Judge is bound to give full effect 
to the terms @f a sale certificate; 
otherwise he commits an error of 
law ‚which the High Court may 
remedy on —— wee 435 

(7) A —— neither rejected nor returne 

for correction, but registered, is 
admitted or 

——s are not the less “ admitted,” 

because they are registered as a 
matter of course without the exer- 
cise of the power conferred by 
Section 25 Act XXIII of 1861 


See Remand (4) 
See Under-valuation (3) 


23 





425 


438 
(8) 


SPECIFICATION, 
See Purchase of Land (1) 
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STAMP. ° 
(1) An appeal from an order of a Lower 
Appellate Court on an application 
under Section 9 Act VI (B. C.) of 
1862 may be admitted on a 6 
annas —— 
(2) Where excess ——s have been file 
owing to an over-valuation of an 
appeal, the surplus amount must be 
refunded jaa 
(3) Where 6 Rupees were awarded in a 
decree prepared whjle the old 
laws werein operation as the value 
of the ——s for a copy, a copy is 
allowed to be taken for 4 rupees by 
a party applying after Act VII of 
1870 came into operation .. 167 
(4) A petition asking for a lease, when 
used as evidence of a contract to be 
entered into, 4s not subject to —— 
duty ae 
. (5) Where a pre-emption suit was valued 
at Rs. 31, though the consideration 
was Rs. 2,000, the High Court in 
special appeal refused to remand 
the case to enable plaintiff to make 
up the deficient —— duty ww 195 
(6) An application for review of judgment, 
such as is alluded to in Articles 4 
& 5 Schedule I of the Court Fees’ 
Act, does not include an application 
fora new trial in a Mofussil 
Small Cause Court ... 249 
(7) In a suit for rent, where the basis of 
plaintiff's claim is for a kubnoleut, 
the agreement produced, ifnot the 
deed of contract itself, is not liable 
to be stamped under Article 3 





178 


Schedule A Act X of 1862 .. 3834 
(8) An application presented on the 90th 
day from date of decree being re- 
turned for deficiency of ——-, and 
re-filed after the time allowed, must 
be dealt with as filed after the 90th 
day ` vee 446 
STATUTE OF FRAUDS. 
The 4th Section of the —— does not 
apply to suits in which the defendant 
is a Hindoo ... iai nbe vee 305 
SUB-LESSEE. 
See Limitation (11) 
SuBMERSION OF LAND. 
See Possession (2) 
See Riparian Rights (1) 
SUCCESSION. = 
A half sister by the mother is en- 
titled to succeed only when deceased 
» has left no children its eae 35 
See Hindoo Law (2) 
SUMMONS. ` 
Where there is no return of service to 
Š p ——, the Court has full discretion e 
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to issue a second -—— or take 
stronger measures. The party in- 
terested must move the Court to do 
what is necessary idi 


SURETIEs. 
Where the parties sued are held to 
be, withif the knowledge of the 
——, the real contending parties, 
the —— are responsible for them 
See Security $1) 


T 
TENANCY. 

A tenant holding over without re- 
newal of lease, is entitled to retain 
possession until either he resigns it 
or is ejected in due course of law... 

See Possession (3) * 


TENURE. 

(1) A zemindar by accepting rent assents 
to the transfer of a ——, whether 
the whole is sold or a part only ... 

(2) A person holding an intermediate 
—— is entitled to notice under 
Section 51 Regulation VIII. 1793 
before his rent can be enhanced ... 

See Registration (4) 


TITLE. 


(1) Where a Hindoo widow elaims pro- 

perty held as benamee by her hus- 

‘ band, and also on the ground of a 

hibbanamah, the ——s are notin- 

consistent; and even if they are, she 

may succeed on the strength of the 

hibbanamah... sii ni oe 

(2) The mere fact of registration in a 

la books is no evidence 

o si sie ads 

(3) A person taking land from another 

paying him rent cannot deny his 

landlord’s —~ ; but he is not pre- 

cluded from proving that the —— 

has expired. fven if adecree has 

been passed against the person from 

whom the landlord derives his ——, 

the latter is entitled to recover his 

rent until the decree is put in force 

(4) The difference between mal cases of 

and lakheraj cases, defined ... 

(5) Before Clause 4 Section 1 Regulation 

XI of 1825 can take away the 

party given by Clause 1, the op- 

posite party must show that the land 

was the bedof asmall and shallow 

river, and that with the julkur right 

it was recognized as his property... 

(6) Where sons bring a suit against 

their father for partition of certain 

joint family property, and third 

. parties¢intervene on the strength 

of a mortgage by the father, the 

e | Judge should go fully intg the 
e BA: 
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question of ——, and decide all 
questions between the parties 
See Declaration of Title. 
See Jurisdiction (26) s 
See Onus Probandi (5)(6)(8) 
See Possession (1) (2) 


TRANSFERABLE TENURE, 
See Rent (2) 


12 TULLUBEE BRIHMOTTUR. 


—— is not a lakheraj tenure, and 
a landlord need not sue for resump- 
tion before suing for enhancement.. 
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467 UNDER-VALUATION. 


21r 


251 


(1) Where defendant having the means 
of proving the real value of pro- 
perty makes no objection to plaint- 
ifs ——, and in special appeal 
herself under-values it, she cannot 
be heard to represent the real 
value for the purpose of securing 
7 appeal to Her Majesty in, Coun- 
Cl pee eee aoa 

(2) A Lower Appellate Court does right 
to dismiss a suit for ——, although 
the plaint has been admitted and 
acted on by the first Court without 
objection by the parties 

(3) A plea of —— not pressed in the first 
Court cannot be raised in special 
appeal, though urged in the Lower 
Appellate Court 


49 | USER. 


ib. 


85 


108 


268 


Open —— of another's land for a 
road or pathway, if continued with- 
out interruption for a long time 
and not attributable to permission 
or sufferance, induces the presum p- 
tion that the —— is of right .. 

See Right (4) 

See Right of Way (1) (2) 


UEsUFRUCTUARY MORTGAGE. 

A usufructuary mortgagee in place 
of the original zur-i-peshgeedar, is 
entitled to remain in possession till 
the debt is discharged by the usu- 
fruct Sas We 


ye 


Usury. 


T'he prohibition in the Koran and the 
Hedaya against —— is not part 
of the active Municipal Law of 
this country 
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VAKALUTNAMAH, 
See Pleader (1) 
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Acr VIII or 1859. i EXECUTION. 

Section 287. See Special Appeal. See Attachment. 
Act XXIII or 1861, J 

Section 27. See Special Appeal. 

i JURISDICTION. 


` Acr VI (B. C.) oF 1862. 


Sections 9 and 11. See Jurisdiction. Herp (Couch, C. J., and Bayley and 


Jackson, J. J., dissenting), that 

APPEAL. when the right of a, proprietor to 

See Jurisdiction. make (under Section 9 of Act VI 
of 1862, B. C.) a measurement of a 
tenure is disputed solely on the 
ground that the pole with which the 
measurement is intended or at- 
tempted to be made is not the stand- 
ard pole of measurement of the per- 
sunnah, (as provided in Section 11,) 
and the parties are at issue as to 
what is the length of the standard 
pole, the Collector has to 
enquire into and decide the ques- 
tion as to what is the true length of 
the standard pole. 

Herp (Couch, C. J., expressing no 
opinion) that if the Collector decides 
that question an appeal lies from 
his decision oe £ 


ATTACHMENT. 

In execution of a decree obtained 
in September 1867, a piece of 
lund with a house standing on it 
was attached in January 1868 and 
gold on the 17th of April idem. In 
the meantime the judgment-debtors 
had filed their petition in the Insol- 
yent Court, and a vesting order was 
made on the 6th of March 1868. The 
Official Assignee afterwards sold 
the premises by order of the Insol- 
vent Court, and the plaintiff in this 
case, who was the purchaser, sued 
to recover the property from the 

urchaser at the sale in execution 
of the Zillah Court's decree: 

iIurp that the vesting order did not M 
prevail over the previous ——- made 
ufter decree, and the purchaser from 
the Official Assignee could not inter- 
fere with the rights acquired under 
the — l e 93 | MEASUREMENT. 

æ See Jurisdiction. 
C ` 
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Manomenan Lew. 
See Pre-emplion (1) 


Cuur LAND. 


In a suit regarding the right to a chur 
or island thrown up in a large navi- 
gable river originally surrounded by 
deep unfordable water, but between 
which and the estate of the zemin- 


PARTNER. 
See Pre-emption (2) 


PRE-EMPTION. 
(1) The right of on the ground of 





dar a fordable channel had since 
been created, the state of things 
existing at the time when the chur 


of vicinage does not extend to es- 
tates of large magnitude, but only 
to houses, gardens, and small parcels 





or island was thrown up or formed, of Jand ui P 
is the criterion by which the right (2) A partner, not in a house or small en- 
either of the Government or of the enclosure, but in a considerable es- 
owner of the contiguous land is to tate, has a right, according to Ma- 

be determined, with reference to homedan Jaw, to when one of 
Clause 3 Section 4 Regulation AL his co-sharers in such estate sells » 
of 1825 ‘ vag bis share to a stranger sorte 1B. 
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° SPECIAL ÅPPEAL—( Conlinued. ) 
R | : 27 Act XXIII of 1861 bars 2 — 
. ina suit of the nature cognimable 
r tae Section @ See Chur Land ee 
; f i = ted before Act XXIII of 186] came 
g into operation 30 
y 


Smarty Cause Cousr. 
See Special Appeal. Vesting ORDER, 


SprcraL APPRAL. See Attachment, 


Heep that notwithstanding Section Vicracs. 
887 of Act VIII of 1859, Section See Pre-emption (1) 
e 
+ 
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Budroonissa Chowdhrain vs. Prosunno Coo- 
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Shah Mahomed Hossein vs. Shah Mahomed 
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ace 1 Chowdhry ene tee ova hae 30 
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` Acr XXI oF T90: floor though not unmasonably load- 
—— explained ne 28 ed falls in and damages plaintiffs 


Acr XVII or 1854. 

The liability of the Hast Indian Rail- 
way Company as common carriers 
with respect to ordinary goods is 
not restrained by Section 2 ——, the 
Company being liable for loss 
through negligence or mismanage- 
ment notwithstanding any contract 
or notice or 


Acr VHI or 1859. 
See Jurisdiction (1) 


Act XIV or 1859. 
Clause 9 Section 1. See Limitation (2) 
Clause 10 Section 1. See Registration (1) 
Section 8. See Limitation (3) 


Act XVI or 1864. 
Clause 7 Section 16. See Limitation (4) 
Registration (1) 


11 


APPEAL. 
See Privy Council Appeals. ~- 


B 


Bit oF EXCHANGE. 
See Limitation (1) 


C 


Cause OF ACTION. 
See Limitation. (1) (2) 
e See Specific Performance (1) 


COMMISSION. a 
A party who has not joined in a.—— 
is entitled to cross-examine the 





witnesses examined under the 17 
CONTRACT. 
See High Court (1) 
See Specific Performance (1) 
Costs. ae 
See Jurisdiction (1) 
D 
DAMAGES, 
The storage of goods in an upper 
3 floor in accordance with previous 
e, © user is a lawful user: and where the 





Issuk. 


goods below, defendants are not 
hable ais 
See Negligence (1) 


E 


East Inpiaw RAILWAY COMPANY. 
See Act XVIII of 1854 (1) 


EVIDENCE. 


Depositions of witnesses taken by a, 


Commissioner when the last return 
day of the commission has ex- 
pired, are net admissible in 


ý H 





Hrica Court’s Powers. 
The —— can under the Charter and 
Act VIII of 1859 grant specific 
performance of part of a contract, 
and give damages for the breach of 
the remainder 
Hixpoo Wipow. 
A simple act of unchastity in a 
—— does not divest her of the in- 
heritance of her deceased husband 
which has once vested in her 


I 


See Plaint (1) 
J 


' JURISDICTION. 


Where a suit for possession of land 
being dismissed with costs, defend- 
ants ask the Court to make A 
and B, strangers to the record, 
pay the costs on the ground that 
they were the real though hidden 
plaintifls, and had executed a false 
lease in favour of the nominal 
plaintiff 


L 


LANDLORD. 


See Tenancy (1) 
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23 
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LIMITATION. 
(1f As to cause of action with respect to 
a Bill of Exchange sii 
(2) As applicable to a suit for balance of 
aurrutdary account and for com- 
mission and interest ave 
(3) In a suit by a merchant on a balance 
of accounts as on mutual -dealings 
(4) As applied to a promissory note exe- 
cuted at Ptime when Act XVI of 
1864 was in force $22 


e N 
NEGLIGENCE. i 
Where the facts are equally consistent 
with the presence or absence of 
plaintif cannot recover; 
defendant is not bound tò show 
there was no —— 





(E 
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P 


PLAINT. l 
Where in a suit by plaintiffs as part- 
ners for damages, it is found that 
two of them were not partners 
when the cause of action acerued, 
and the lower Court strikes their 
names out of the ——, HELD that 
the Judge is right in amending 
the issue, and that this is the cor- 
rect mode of amending errors in a 


3 eee 


Paivy Counctn APPEALs. 
(1) Section 30 of the Charter of the late 
Supreme Court is still directory on 
the High Court with regard to 


(2) Until petition of appeal to Privy 
Council presented to the High Court 
is admitted and allowed, a party has 
no right to appeal to Her Majesty 
in Council. The Court may remove 
from the files a petition not prose- 
cuted within a reasonable time <.. 
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45 
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34 


“ib. 
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XV 
Promissory Norn. 


See Limitation (4) 
See Legistration (1) 


4, —— payable on demand ought to 


be stamped as a note so payable, 
notwithstanding any  collageral 
agreement between the parties ,.. 


R 


REGISTRATION. : 


The words ‘any deed, bond, contract, 


or obligation’ in Clause 7 Section 
16 Act XVI of 1864 include a 
promissory note, which may there- 
fore be registered ‘ae 


S 


SPECIFIC PERFORMANCE, . 
In a suit tor ——, the cause of action 


is sufficiently shown by a statement 
of the terms of the contract and 
the refusal of defendants to per- 
form, but of plaintiff's willingness 


to do his part in it ene 
See High Court (1) 
STAMP. 

The — — must be paid upon what is 
stated in an instrument and cannot 
depend on collateral evidence 

T 
TENANCY. 


In a case of landlord and tenant, a 


tenant is not liable unless the pre- 
mises are used in an unreasonable 
manner, or fora different purpose 
from that for which it was let 


öl 
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the High Court, Appellate side ... Special Appeals oe sia oe ll 
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Acrt XIII ox 1850. 
See Special Law, 


Acr VII or 1857. 
See Land for public Purposes. 


Acrt XII[ or 1859. 
* See Labourer. 


Acr XLV or 1860. 


Section 71. 
Section 75. 
Section 99. 


See Cumulative sentences. 
Sce Punishment (1) 
See Right of Private De- 


fence. 
Section 103. 
fence. 
Section 104. See Right of Private De- 
fence. 
Section 174. See Procedure (12) 
Section 193. See False Evidence, 
Section 279. See Rash Driving. 
Section 323. See Procedure (28) 
Section 372. See Selling a Minor. 
Section 373. See Selling a Minor. 
Section 408. See Charge. 
Section 425. See Mischief. 
Section 441. See Criminal Trespass. 
Section 499. See Defamation. 
Act XXV or 1861. , 
Chapter XIV. See Procedure (20) (28) 
Chapter XV. See Procedure (25) 


Chapter XXI. See Full Bench Rulings (3) 
Chapter XXIII. See Jury (2) 
o Chapter XXV. See Jury (2) 


Section 20. See Procedure (16) 7 
Section 36. See Procedure (7) 
Section 62. See Full Bench Rulings (4) 
Section 62. See Procedure (3) (10) 
Section 66. See Procedure (1) (15) 
Settion 68. See Procedure (21) (22) 
Section 133. See Procedure (18) 
Section 180. See Procedure (20) 
Section 205. See Procedure (6) 
Section 206. See Procedure (13) 
Section 211. See Procedure (5) 
Section 225. See Procedure (21) 
Section 244. See Procedure (20) 
Section 260. See Procedure (11) 
Section 270. See Compensation. 
Section 270. See Procedure (17) 
Section 282. See Procedure (3) 

s Section 310. See Procedure (23) 
Section 320, See Right of Way. 
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Act XXV or 1861—( Continued. ) 


Section 366. See Procedure (6) 
Section 379. See Jury (4) 

Section 404, See Full Bench Rulings (4) 
Section 404. See Justice of the Peace. 
Section 410. See Justice of the Peace. 
Section 419. See Private Prosecutor. 
Section 434. See High Court. 

Section 434. See Justice. of the Peace. 
Section 485. See Private Prosecutor. 
Section 435. See Procedure (22) 
Section 439. See Jury (4) 

See Act VIII of 1869. 


See Right of Private De-| Act XVII or 1862. 


See Murder (2) 


Act III or (B. C.) 1864. 
` See Municipal Commissioner. 


Acr V1 or 1864. 
See Whipping. 
Act VII or (B. C.) 1865. 
i See Slaughter-house. 


Act XX oF 1865. 
See Pleader (2) 


Acr VIII or 1869. 
~ Section 439. See Procedure (4) 
Section 445A. See Appeal. 
Section 445A. See Full Bench Rulings (1) 
Section 445C. See Appeal. 
See Act XXV of 1861. 
See Compensation. 
See Procedure (20) 


Aoi IX or 1869. 
See Income Taz. 


AFFRAY. 
See Procedure (3) 
APPEAL. 


An appeal from a sentence passed by 
an officer in a Non-Regulation dis- 
trict invested with the powers men- - 
tioned in Section 445A Act VIII 

/ of 1869 lies under Section 445C to 
the High Court only .. : 

See Full Bench Rulings (1) 

See Income Tax (2) 

See Private Prosecutor. 

See Procedure (8) 


ARBITRATORS. 
Seg Procedure (23) 
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ÅTTESTATION OF MAGISTRATE. 
See Confession. 
See Procedure (6) 


B 


Breaca or Contract, 
See Labourer. 


BREACH OF THE BEACE. 
See Procedure (3) 


Breacn oF Trust. 
See Special@aw. 


C 


CAPITAL PUNISHMENT. 
See Murder (2) 


CATTLE TRESPASS. 
See Mischief. 


CERTIFICATE. 
See Procedure (6) 


JESSES. 
See Procedure (3) 


CHARGE. 

In acase in which the accused is charged 
with having dishonestly appropria- 
ted property under Section 403 of 
the Penal Code, the should 
specify the person to whom the pro- 
perty belonged. Where the accused 
is interested in the property jointly 

< with others, he is not necessarily 
guilty of a criminal act if he takes 
possession of it and deposes of it... 


CıvıL Sur. 
See Right of Way (1) 


Copr or KRIMINAL PROCEDURE. 
See Act XXV of 1861 and Act VIII 
of 1869. 


COLLECTOR. 
See False Evidence (1) 


COMMITMENT. 
See Full Bench Rulings (2) 
See Procedure (9) (13) 


CUMULATIVE SENTENCES. 

Herp, on the facts of this case, that 
a party (A) who objected to accom- 
pany a constable who had been di- 
rected to prođuce him before the 
Court, and also seized the constable 
by the arm and resisted his carrying 
away a pony which A was charged 
with having misappropriated, was 
guilty of separate offences under 

ections 353 and 183 of the Penal 
Code, and the infliction of separate 
sentences for each offence was not 
prevented by Section 71 of that 
Code... ae Sah 


COMPENSATION. ` 
Since the passing of VIII of 1869, a 
T l Magistrate may, under Section 270, 
Cd 
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Comprnsation—( Continued.) 


in a casein which more than one 
person has been accused, award 
—— not exceeding 50 rup€es to 
each person ... sii Bee i 


COMPLAINT. , e 
See Full Bench Rulings (2) (3) 
See Procedure (1) (4) (15) (16) (17) 


CONDITIONAL PARDON. 
See Procedure (5) 


| CONFESSION. 


19 


e| 


It is not necessary for a Sessions 

Judge to read out to prisoners 
made by them before a Ma- 
gistrate, and ask them if they have 
any objection to the reception of 
these ——. The examination of 
prisoners before a Magistrate can 
be received in evidence, and the at- 
testation of the Magistrate is prima 
facie proof of the circumstances ... 


CONVICTION (PREVIOUS). 
See Punishment (1) 


CRIMINAL MISAPPROPBIATION. 
See Charge. 


CRIMINAL TRESPASS. 

It is essential to a conviction for 
——~, under Section 441 of the 
Penal Code, that there should be 
tbe intent to commit an offence, 
or to intimidate, insult, or annoy 
any person ... o ai es 

See Right of Private Defence (3) 


D 





DEFAMATION. 


(1) A report made by an officer in execu- 
tion of his duty and as the result. ot 
an order from his superior, which 
contained sweeping imputations 
against others—impatations which 
did not appear from the report to 
be made recklessly or unjustifiably, 
does not amount to and is 
covered by the Sth exception to 
Section 499 of the Penal Code 

(2) The act ef filing in Court a petition 
containing tmputations concerning 
a person calculated to harm his re- 
putation, with the intention that it 
should be read by other persons, 
amounts to making or publishing 
the imputation within the meaning 
of Section 499 of the Penal Code ... 

(8) The criminal law of this country 
with regard to —— depends on 
the construction of Section 499 of 
the Penal Code, and not on what 
may be the English law on the 
same subject cay 


DEFENCE. 
See ESOP RE (26) 
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DIscHARGE. ; 
See Procedure (4) (20) (21) (22) 


Documents. 
Se@Procedure (26) 


6 
© e E 
EVIDENCE. 
The —- of one witness in cases of 


perjury is sufficient to establish 
the factum of the statement which 
is charged as being false ... 

See Confession. 

See Procedure (6) 

See Punishment (1) 


EXAMINATION OF ACCUSED. 
See Procedure (25) 


F 


FALSE EVIDENCE. 

A conviction may be had for giving 
—— under Section 193, Penal 
Code, even if the evidence be 
given in matters not judicial (such 
as before the Collector acting in 
his ‘fiscal capacity under Regula- 
tion XIX of 1814), but it must be 
proved that the false statement was 
made under the sanction of the law 

See Evidence. 


FINDING. 
See Jury (8) 

Fine. 
See Income Taz (1) (2) 
See Municipal Commissioner. 


Fort Bence Ruriyes. 

(1) An appeal lies to the High Court from 
an order of an officer in a Non- 
Regulation District invested with 
the powers conferred by Section 
445A Act VIII of 1859 only when 
the conviction has been come to 
under the powers specified in that 
Section a =a sts 
Court of Sessions is competent and 
ought to proce@al to the trial of a 
prisoner who is brought before it 
upon a charge exhibited by a Ma- 
gistrate who is authorized to make 
a commitment, notwithstanding any 
irregularity or defect of form in re- 
cording the complaint 

(3) In the class of cases specified to which 
the 2lst Chapter of the Code of 
Criminal Procedure relates, the com- 
plaint or authorization of the Court 
against the authority of which such 
offence is alleged to have been com- 
mitted, is a sufficient warrant for 
the commencement of criminal pro- 
ceedings... ae 

« <4) HELD (Phear, J., dissenting) that an 
order passed by a Magistrate under 
À 
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Furt Bencu Rutincs—( Continued. ) ° 


Section 62 of the Code of Criminal 
Procedure is not of the nature of a 
judicial proceeding, and therefore 
cannot be interfered with by the 
Hirsh Court under Section 404 of 


D 


that Code 


H e 


Hic Court. 

A Joint Magistrate o a district has 
no power to make a reference to 
the —— under Section 454 of the 
Code of Criminal Procedure. Such 
references can be made only by the 
Sessions Judge or by the Magis- 
trate of a district ... ead 

See Full Bench Rulings (1) (4) 

See Justice of the Peace. 

See Private Prosecutor. 

See Procedure (14) 


HURT. 
See Procedure (28) 


I 


IMPRISONMENT. 
See Income Tax (1) 


Income Tax. 

A Magistrate has no power, under 
Section 25 Act IX of 1869, to sen- 
tence to imprisonment in default of 
the payment of fine imposed for 
not paying —— a ais 

No appeal lies to a Sessions Judge 
from the order of a Magistrate 
fining a defaulter under Section 25 
of the —- Act IX of 1869 

ITRREGULARITY. 

See Jury (4) 

See Procedure (19) 

See Registration Act. 


J 


JOINT MAGISTRATE. 
See High Court. 


JUDICIAL PROCEEDING. 
See Full Bench Rulings (4) 


JURISDICTION. 
See Procedure (3) (19) 


JURY. 

(1) A Judge ought not to introduce into 
his direction to the any ques- 
tion as to recommending a prisoner 
to mercy, but should leave that 
entirely to the ss 

(2) When the proceedings upon a trial 
by in the Mofussil are consis- 
tent with a reasonable construction 
of that part of the Procedure Code 











s 
~~ 


(Chapters XXIII and XXV) where , 


46 


25 
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46 
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Jurrv—( Continued. ) 


such trial is provided for, the pro- 
ceedings are good in the absence 
of any distinct. ruling to the con- 
trary, and ought not to be examin- 
ed by the light of English rules of 
procedure 


esa s- 


(3) The law does not prescribe any spe- 


cific forf in which the are to 
return their finding, and they are 
at liberty to deliver it in any form 
which theg think fit. If that find- 
ing is not exhaustive as to the facts 
in issue which go to make up the 
charge or charges, it is competent 
to the Judge, and is indeed his 
duty, to put such questions to them 
as shall elicit a complete finding .,, 





(4) Under Section 379 of the Code of 


Criminal Procedure, a Judge should 
sum up the evidence on both sides 
before requiring the —— to de- 
liver their verdict. Under Section 
439, however, the High Court 
thought it unnecessary to set aside 
a conviction in a case in which 
this was not done >... si 


See Registration Act. 


JUSTICE OF THE PEACE. 


The High Court cannot interfere un- 


der Section 434 of the Code of Cri- 
minal Procedure—(Query, can it 
interfere under Section 404 of that 
Code ?)—in the case of a convic- 
tion before a —— under the 53 
Geo. IU, C. 155, S. 105. Such a 
ease falls under Section 410 of the 
Code of Criminal Procedure 


L 


LABOURER. 


Where a —— contracted with the 


manager of a silk factory for a 
money consideration to work at the 
factory for four months in a year 
for a period of three years and 
broke the terms of his contract, he 
was held liable to a prosecution 
under Act XIII of 1859, and the 
order of the Magistrate holding 
that such a contract was an un- 
reasonable one, and therefore one 
which ought not to be enforced by 
him, was set aside ... ‘si 


LAND FOR PUBLIC PURPOSES. 


: LocaL 


\e 


Where land is acquired by Govern- 


ment for public purposes. under 
Act V1 of 1857, the title of Go- 
vernment io the iland is absolute, 
and the public have no right of way 
over it ee T 


eke CEE] 


Act. 
See Procedure (16) (17) (18) , 
w. 


M 


ATAGISTRATE OF A DISTRICT. 
See High Court. 
See Precedure (1) (4) (21 


MiscHi£r. 
To render a person lable under Sec- 


59 


tion 425 of the Penal Code for 
-— in consequence of damage 
done by cattle trespass, he must in 
eome way have caused the cattle to: 
enter the prosecutor’s fields, know- 
ing that by so doing he is likely to 
cause damage. Mere neglect to 
keep the cattle from straying is not 
sufficient 


eee fee LEO 


MUNICIPAL COMMISSIONER. 
The Municipal authorities have no 


ab, 


power under Section 57 Act III of 
1864, Bengal Council, to impose a 
fine on a person for blocking up a 
drain, which is not shewn to be 
public property or along the side 
of any highway aes 


MURDER. 


66 


(1) On a conviction for ——, the only 


punishments that can legally be 
awarded are death or transportation 
for life fi 


(2) In a case of affray attended with 


79 


—, in which the offence was 
committed before the Penal Code 
came into force, a Sessions Judge 
has himself power under Section 4 
Act XVII of 1862 to pass sentence 
of death, instead of referring the 
matter for confirmation to the High 
Court bee 


N 


Non-REGULATION DISTRICT. 


See A 


peal. 


See Full Bench Rulings (1) 
NUISANCE. 


See Procedure (10) (23). 


oO 


OBSTRUCTION. 
See Full Bench Rulings (4). 
See Procedure (10) 


CE. 
See Murder (2) 
See Special Law. 


29 OFFEN 


P 


PRIVATE PROSECUTOR. 


12 


A 


—— cannot move a Court of Ses- 
sions under Section 419 of the 
Code of Criminal Procedure in @ 
case which is not before that Court 
in appeal, though he may do so 


í 
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Pevare Prosecutor— ( Continued.) 


under Section 485 of that Code in 
cases in which the Court of Sessions 
“an interfere. A — has no right 
e to be heard before the High Court 
e e ina case in which he could not be 
heard in the Sessions Court sa 
See Pleader. 
See Procedure (21) 
PROCEDURE. 

(1) A Magistrate of a district 1s compe- 
tent, under Section 66 of the Pro- 
cedure Code, and the Circular Order 
No. 6, dated the 16th March 1864, 
to make over a petition presented 
by a complainant for enquiry and 
trial to a Deputy Magistrate who 
exercises the full powers of a Magis- 
trate eos wae ves ish 

(2) Where a ease which has been partly 
heard by one officer is transferred 
to another offcer for trial, the 
latter should hear all the evidence 
in the case before deeiding it. The 
High Court, however, declined to. 
interfere in a case of this sort, as 
the prisoners did not appeal or 
raise any objection to the trial on 
this ground ,.. so 

(3) A Magistrate cannot pass an order, 
under Section 62 of the Code of 
Criminal Procedure, directing a 
person to abstain from a certain act, 
or to take certain order with cer- 
tain property, unless he is satisfied 
that such direction on his partis 
likely to prevent or tends to pre- 
vent a riot or affray; nor can he 
pass an order under that Section or 
ander Section 282, or any other 
Section of the law, calling upon a 
person to enter into recognizances 
not to collect certain cesses, — 
though under Section 282 the 
Magistrate may bind him down to- 
keep the peaee, if there is sufficient 

o evidence to show that a breach of 
the peace is imminent tbrough his 
acts ... 1? 

(4) A Magistrate of a district has power, 
under Section 435 Act VIII of 1869, 
of dealing with cases triable by a 
‘Court of Sessions or by a Magistrate 
of a District in which an accused has 
been discharged by any Magistrate, 
and with cases in which a complaint 
has been dismissed without enquiry, 
provided that the proceedings were 
held by a Subordinate Magistrate ; 
but quære, whether in such cases 
he ought to order a commitment 
to the Sessions or a new trial be- 
fore another Magistrate isi 

(5) Where a person to whom a tender of 

oF conditional pardon has been extend- 
ed, is considered by the Sessions 


eee eas fa 


ot 


ib. 


Procepure—( Continued.) 


Judge not to have conformed to 
the conditions under which pardon 


. was tendered, the Sessions Judge 


in exercising the power given him 
by Section 211 of the Code of Cri- 
minal Procedure ought not to try 
him along with the prisoners in 
whose case he hasealready given 
testimony «. sei ve ase 


(6) Where a statement made by a pri- 


soner before a Magistrate, though 
signed by the MaSstrate, does not 
contain the certificate directed by 
Section 205 of the Code of Crimi- 
nal Procedure, it does not of itself 
constitute prima facie evidence of 
the examination within the mean- 
ing of Section 366 of that Code; 
and if other proof is nob given to 
show that the statement was made 
by the prisoner before the Magis- 
trate, the statement is not admissi- 
ble as evidence at the Sessions ,., 


(7) Although Section 36 of the Code of 


Criminal Procedure does nof re- 
quire a Magistrate to state his rea- 
sons for transferring & criminal 
case from a Court subordinate to 
him to his own or to any other sub- 
ordinate Court, the High Court set 
aside an order of a Magistrate trans- 
ferring a case after the subordinate 
Magistrate before whom it was had 
taken the evidence for the prosecu- 
tion and had expressed an opinion 
unfavorable to the prosecution. s. 


(8) Before depositions of witnesses taken 


before a Magistrate can be ‘used in 
appeal, it should be shown either in 
the depositions or elsewhere that 
the evidence was read over or inter- 
preted to the respective witnesses 


(9) The necessity of making proper en- 


quiries before committing to the 
Sessions pointed out. Itis the duty 
of the Police and the Magistrate 
not only to bring the parties suspect- 
ed of being guilty to trial, but also 
to ascertain whether the suspected 
ean clear themselves from the crime 
of which they ere aecused .. 2 


(10) A Magistrate cannot pass an order 


under Section 62 of the Code of 
Criminal Procedure without first 
calling on the defendant to show 
cause why the order should not be 
assed, and taking any evidence 
which the defendant may adduce ... 


(11) A Magistrate cannot issue a warrant 


of arrest against a witness under 
Section 260 of the Code of Criminal 
Procedure, unless he is first satisfied 
that the witness has disobeyed a 
summons which was served on him. 


~~ “a. 


10 


ib. 
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ProtepurE—( Continued.) 


(12) In order to make a person summoned 
as a witness liable under Section 

174 of the Penal Code, the fact 

must be that he intentionally omit- 

ted to attend at the place or time 
mentioned in the summons, or that 

he wilfubly departed from the 

place where he had attended before 

the time at which it was lawful for 

him to depart. 7 vee 

(13) A Magistrate is not justified by Sec- 
tion 206 of the Code of Criminal 
Procedure to take a person without 

any previous notice or summons 

from among the audience or attend- 

ant witnesses in open Court, and 

place him in the dock to be imme- 

diately tried upon a charge which 

bad already been commenced to be 
entertained against other prisoners 

and on which evidence had already 

been given: that Section applies 

to investigations preliminary to com- 
mitment for a subsequent trial, and 

not to cases where the trial is actual- 

ly being proceeded with . az 

(14) Object of Circular Order No. 17, 
dated 17th June 1868, pointed out 

(15) A Magistrate cannot refuse a sum- 
mons to 2 complainant even in a 

case in which the charge might 

have been laid at the Police in the 

first instance, but is bound, under 
Section 66 of the Code of Criminal 
Procedure, to examine the com- 
plainant on oath and pass orders on 

the case ie vie sj as 

(16) A Magistrate is bound, with refer- 
ence to Section 20 of the Code of 
Criminal Procedure, to proceed in 

the investigation of cases arising 

under a special law (such as the 

Salt Law), according to all the pro- 

visions of the Code of Criminal 
Procedure ... ae eos si 

(17) Section 270 of the Code of Criminal 
Procedure does not apply to com- 

plaints under a special law, but only 

to complaints triable by the Magis- 

trate and punishable under the 

Penal Code with imprisonment for 
aperiod not exceeding 6 months. 

(18) A Magistrate is competent under Sec- 
tion 133 of the Code of Criminal 
Procedure to direct enquiry to be 

made by a Police Officer into an 
offence punishable under a Local 
Act,—such as the Police Act. .,. 

(19) Hexp that where a Magistrate profess- 
es to act under one Section of the 
Criminal Procedure Code under 

. which he has no jurisdiction, but it 

is found that he has jurisdiction 

under some other Section of the 


e“ 


20 


ib. 
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Procepure—( Continued.) 


Code, the mistake is one which 
does not justify interference*with 
the Magistrate’s order, if otherwise 
good, and if the accused has mot 
been prejudiced thereby ... 
(20) Ina casein respect of which a war- 
rant might issue, and which is tri- 
able under Chapter XIV of the 
Code of Criminal Procedure, a Ma- 
gistrate ought, under Section 180 
of that Code, by virtue of Section 
244 as amended by Act VIII of 
1869, to order the discharge of the 
accused persons, although they are 
in attendance, if he thinks that 
there is no case of a criminal cha- 
racter made out against them... 
(21) A Magistrate of a district has power, 
under Section 68 of the Code of 
Criminal Procedure, whether there 
be a private prosecutor or not, to 


order the arrest of a person who . 


had been previously under trial by 

a Subordinate Magistrate, and who 
had been discharged under -Section 
225 of that Code a ses 
(22) The powers given under Sections 435 
and 68 of the Code are distinct and 
independent powers,—the former 
providing for the revision of pro- 
ceedings which have been already 
commenced, and the latter for the 
institution of proceedings de novo... 
(23) In referring a case regarding a nui- 
sance to arbitrators under Section 
310, Code of Criminal Procedure, 
a Magistrate should fix a time 
within which the arbitrators are to 
send in their award ; and this must 
be done whenever from any cause 
the constitution of the Jurors is 
changed and a fresh Juror is ap- 
pointed. Where this is not done, a 
Magistrate cannot carry out his 
original order if there is any delay 
in the submission of the award by 
the arbitrators ¢ a 
(24) A Sub-Registrar, who is also a Magis- 
trate, cannot investigate a case 
against one of his subordinates in 
the registry - office, and afterwards 
himself try and convict him ame 
(25) In a case under Chapter XV, Code of 
. Criminal Procedure, it is incumbent 
on the accused either to produce 
their witnesses, or to apply before- 
hand for a summons to enforce the 
attendance of any witness who is 
not likely to appear without a sum- 
mons ; nor is it necessary in such 
cases to record the examination of 
the accused with the same formali- 
ties as in cases under Chapters XII 
and XIV a 


.ae aus ess 


65 


1b. 


69 


74 


et ee -l 


Page. 


Procepure—( Continued.) 


(26) The High Court, in the exercise of the 
powers vested in them by Section 
405 of the Code of Criminal Pro- 


6 «cedure, set aside the conviction of a 
e. eprisoner in a case in which the 
° Magistrate refused to grant him 


copies of papers which were neces- 
sary for his defence. A Magistrate 
acts contrary to law when he deter- 
4 mines on an application by a prison- 
er for copies of documents required 
for his defence, whether the docu- 
ments are necessary or not eve 
(27) In warning an accused person before 
taking down his statements, a 
Magistrate should state how the 
accused was warned sae ss 
(28) In a case of an offence (such as Hurt 
under Section 323, Penal Code,) 
punishable with imprisonment ex- 
ceeding 6 months, and therefore 
falling under Chapter XIV of the 
Code of Criminal Procedure, a Ma- 
gistrate is bound to summon all the 
witnesses required by the accused... 
See Confession. 
See Full Bench Rulings (2) (3) 
See Jury (2) (3) (4) 
See Punishment (1) 
See Registration Act. 


PENAL Cope. 
See Act XLV of 1860. 


PERJURY. 
`- See Evidence. 


PLEADER. 

(1) A pleader may appear in criminal 
cases, not only on behalf of an 
accused person, but also on behalf 
of a private prosecutor... das 

(2) Case in which the High Court de- 
clined, on the facts, to strike a plea- 
der off the rolls for using improper 
expressions during the argument 
of a case before a Zillah Judge, 
who recommended, after observing 
the requirements of Section 16 Act 
XX of 1865, thft such punishment 
should be awarded. The Zillah 
Judge should have called the plead- 
er to order and required him to 
apologize .. ji se T 


Porice Enquiry. 
See Procedure (18) 


PRELIMINARY INVESTIGATION. 
See Procedure (13) 


PROSTITUTION. 
See Selling a Minor. 


PUBLICATION. 
: See Defamation (2) 


* ¢PSsric OFFICER. 
See Defamation (1) 
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PUNISHMENT. 
(1) To warrant a sentence awarding addi- 





tional under Section 75 of the 
Penal Code as on a second convic- 
tion, the evidence that there was a 
previous conviction against the ac- 
cused under the Penal Code must 
be clear and precise 


(2) The measure of —— is 4 matter en- 


tirely in the discretion of the Court 
of Sessions ese (EE) eee oe 


See Murder (1) e 


R 


Rasa DRIVING. 
The actual driver and not the owner 


of a carriage is liable under Section 
279 of the Penal Code in case of a 
collision and injury to another 
arising out of —— ... ee vr 


RECOMMENDATION TO MERCY.. 
See Jury (1) 


REGISTRATION ACT. 
An offence under Section 91 of the 


—— ought not to be tried with 
the assistunce of a Jury. Where, 
however, such offence was tried 
with the assistance ofa Jury, and 
the verdict of the Jury who were 
unanimous in convicting the pri- 
soners was approved of by Sessions 
Judge, the High , Court considered 
it unnecessary to quash the pro- 
ceedings ..o sal ove ve 


Reeutation AIX or 1814. 
See False Evidence. 


RIGHT or PRIVATE DEFENCE. 
(1) The —— under Section 103 of the 


Penal Code is restricted by Section 
99 of that Code, and does not ex- 
tend to the inflicting of more harm 
than it is necessary to inflict for the 
purpose of defence ... sia tee 


(2) Held on the facts of the case (and 


following 7 Weekly Reporter, page 
118, Criminal Rulings), that the 
accused who were in peaceable pos- 
session of their property, and were 
attacked while in such possession, 
did not exceed the —— of pro- 
perty under Section 103, Penal 
Code S 


(3) Where the offence which occasions the 





of property is criminal tress- 
pass, the right of defence under Sec- 
tion 104 of the Penal Code only 
extends (subject to the restrictions 
of Section 99) to the voluntarily 
causing to the wrong-doers some 


harm other than death se sia 


69 
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Right or Way. 


RIOT. 


A Magistrate is bound under Section 


320 of the Code of Criminal Proce- 
dure to investigate a case in which 
the complainant alleged tbat his 
had been interfered with, and 
ought not to refer the complainant 
to the C@il Court ose 





See Land for Public Purposes. 


. ® 
See Procedure (3) 


S 


Sari Law. 


See Procedure (16) (17) 


BELLING A MINOR. 


Held by L. S. Jackson, J., that on 


the facts of this case the conviction 
of the prisoners on a chargé of 
—— for purpose of prostitution, 
under Sections 372 and 373 of the 
Penal Code, was erroneous... 


Heid by Glover, J., contra. 


SENTENCES, 


See Cumulative Sentences. 


Sessions Court. 


See Private Prosecutor. 


Saessrons RECORD. 


There ought to be only one — 
which should be continuous, and 


should contain accurately and con- 


secutively the whole of the proceed- 
angs in the trial, including the ex- 
amination of the accused ... 


SIGNATURE: 


A. Magistrate ought not to use a litho- 


graphed stamp of his ——... aia 


SLAUGHTER-HOUSE, 


Held by L. S. Jackson, J., ( Mitter, J., 


dissenting.)—The owner of a — 
by giving it in lease to another 
parts with his interest in it, and 
ceases to have any power to allow 
or disallow the slaughtering of 
cattle therein, and therefore does 


not bring himself within the terms 


of Section 7 Act VII (B. C.) of 
1865 which describes no offence, 
but is merely a Section for levying 
of penalties s. ` se ane sà 
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Seeciat Law. 


Where there is no provision in the 


Penal Code, and any other law (such 
as the Breach of Trust Law, eAct 
XIII of 1850) provides punishment 
for an offence, any person com- 
mitting such offence may be tried 
under that law ; 


See Procedure (16) (17) 


SuB-REGISTRAR. 


See Procedure (24) 


SUMMING UP. 
See Jury. 
SUMMONS. 


See Procedure (15) 


my 


TRANSFER oF A Casn. 


See Procedure (2) (7) 


WwW 


WARNING THE ACCUSED. 
See Procedure (27) 
WARRANT, 


See Procedure (11)-(20) 


WHIPPING. 


Follows the 


ruling that when a person who was 
Reo convicted (Section 4 Act 
I of 1864), is a second time con- 


victed at one time of two or more’: 


offences, he mày be punished with 
only one whipping in addition to 
any other punishment to which, 
under Section 46 of the Code of 
Criminal Procedure, he may be lia- 


e ean Bit eee eee (EE) 


WITNESS. 
See Procedure (6) (8) (11) (12) (13) 


(25) (28) 


Full Bench decision - 
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No. 16.—Directs that all future applications 
for printed or lithographed forms be 
made to the Superintendent of Sta- 
tionery ... ise i 


No. 17.—Directs tbat no copies of decisions 
of the Courts in cases of certificates 
under Acts XXVII of 1860 and XL 
of 1858 be granted unless the certi- 
ficate has been previously issued 


No. 18.—Enjoins rules, in supersession of 
Circular No. 7, dated the 16th July 
1869, for furnishing applicants with 
information or with unauthenticated 
copies of papers from records aes 


Memo. No. 4.—Circulates names of 12 
Chiefs and Landholders in Chota-Nag- 
pore, who have been exempted by the 
Government of Bengal from attend- 
ance in Civil Courts 


Memo. No. 5.—States that the Govern- 
ment of Bengal has exempted Rajah 
Rajendro Narain Deb Bahadoor, of 
Calcutta, from personal attendance in 
Civil Courts ins 


No. 20.—Calls for information with a view 
to the promotion of Serishtadars from 
«B Districts” to “ A Districts” .., 


No. 21.—Cancels Circular No. 15, dated 
15th June 1870, and requests that the 
Civil Statements for the 2nd Quarter 
of 1870 be submitted in the old 


Forma, and makes certain modifica- | 


tions in the quarterly statements for 
cases under Act VIL, B. C., of 1869 


No. 22.—Cancels Circular Order No. 15, 
P dated 13th June 1870, and requests 
that the Civil Statements for the 2nd 
Quarter of 1870 ke submitted in the 
old forms ae ss vs 


No. 23.—Directs that when Police Officers 
are summoned by Civil Courts to give 
evidence, the summons be'sent for ser- 
vice through their superiors... aes 


No. 24.—Requests that processes forwarded 
by the Calcutta Court of Small Causes 
be served in accordance with the in- 
structions which accompany the pro- 
cesses .., is iis i 


No. 25.—Lays down instructions regarding 
the ordering of investigations by Com- 
missioners under Act VIII of 1859 


ib. 


ib. 


ib. 


ib. 
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ib. 
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No. 26.—Makes arrangements for the expen- 
ses attending the service of processes 
of the High Court in cases appealed 
during the period bet#een the date of 
the Court Fees’ Act and the Rules to 
be issued under that Act 


eee aoa 


. 27.—Circulates rules recently passed by 
the High Court regarding the admis- 
sion of appeals to Her Majesty in Coun- 
cil ie m 


28.—Prohibits the employment of Ticca 
Ameens as occasional Commissioners 
for conducting local investigations ... 


29.—Draws attention to a case in which 
a person passed himself off as another 
and practised asa pleader .,. we 


. 30.—Empowers Zillah Judges and Judi- 
cial Commissioners to extend Circular 
No. 18, dated 28rd June 1870, regard- 
ing furnishing parties with copies of 
papers to the Subordinate Courts 

31.—Lays down new forms of Quarterly 
Returns of Civil and Criminal busi- 
ness, and prescribes rules for their 
preparation... une si 


32.—Prescribes new Annual Statements 
(Civil and Criminal) with instructions 
as to their preparation and submis- 
sion 


No. 


No. 


No. 


33.—In supersession of the Circular 
Order, dated 2nd May 1870, directs 
that all records of cases sent to the 
High Court be transmitted by Banghy 
Post pre-paid, instead of by Letter Post 


Memo. No. 7,—Circulates letter to the Super- 
intendent of Stationery regarding the 
supply of slip forms for Quarterly 
Returns prescribed by Circular No. 
31, dated 4th November last oe 


No. 34.—Calls for information regarding the 
increase required in the Subordinate 
Judicial Agency in consequence of 
the transfer of rent-suits to the Civil 
Courts ... ese . 


No. 35.—Circulates list of Holidays for 
1871 for the Civil Courtsin the Lower 
Provinces, the Behar Provinces ex- 
cepted . i 


No. 36.—Circulates list of Holidays for 1871 
for the Civil Courts in the Behar 
Districts oa 


No. 


ete ess 


ate ewe fis 


13 


ib. 


15 


ib. 


16 


ib. 


20 


43 


47 


CRIMINAL CIRCULAR ORDERS. 
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Page. A : Page. 
No. 10.<-Preseribes new rules regarding the that the Criminal Statements for the 

° preparation, &e., of Sosdions Ae og eos of 1870 be submitted in 5 
š ments Nos. 3 and 4, and a new State- eo orms ... e ve ae 
% No. 12.—Points out how the Return of 


ment No. 3 to be used when the out : A 
“ other applications” in Sessions State- 


resent stock of Statements Nos.3 - 
A ak a ee. Ie ment No.1istobe filled up  .. @. 
No. 18.— Regarding the employment of 
No. 11.—Cancels Circular Order No. 15, Mooktears for suitors in cases before 
dated 13th June 1870, and requests Magistrates ses ane ee ie 68 
@ ee ee 
r l 
e 
° > 
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ACCOUNT, 
(1) Where a widow was put in possession 


of the property of her husband in 
order to obtain by that possession 
payment of her dower (10,000 Rs.), 
and she, and after her death her 
heir, continued in possession for 15 
years, it was held that there was a 
very strong presumption that the 


dower was paid off: and ina suit to 


(2) In 


recover possession of the property 
from the heir of the widow, the 
proper course would be to direct an 
to be taken with a view to 
see-if the dower had been paid; and 





‘in that event to make the heir repay 


the difference; or, if otherwise, to 
order plaintiff to pay the difference 
as the terms of obtaining possession 
of the estate 


a suit for a sum of money on an 
unadjusted ——, plaintiff filed a 
memorandum (A) with her plaint, 
from which the amount claimed in 
the plaint could not be made out. 
In her examination by the Court, 
the plaintiff put in another memo- 
randum (C) to explain Memorandum 
A. Defendant admitted that Memo- 
randum C was signed by him. It had 
reference to a period immediately 
preceding that for which the suit 
was brought: Herp that memo- 
randum C was rather evidence to 
support the originally stated cause 
of action, than yn amendment of the 
claim or the substitution of one 
claim or cause of action for another. 
The case was one which should have 
been decided, not merely on the 
discrepancy befween the two state- 
ments made by plaintiff, but on 
the whole of the evidence 


(3) The mere omission of an accountable 


party framing his own 
carry forward into a new 
a balance against himself existing 
in a former one can constitute no 
evidence in his own favor. To 
prove the existence of the balance, 
such omission might be considered 
in conjunction with other evidence 
in the cause sa 


to 








24 


wb. 


Attuvion LANDS. 
Plaintif sued for the recovery of 


-— — — -e --- - — 


——, which originally formed a 
portion of his estate which had 
been washed away by the Ganges, 
but which subsequently re-formed. 
The defendants relied on Section 4 
Regulation XI of 1825, and con- 
tended that the plaintifs lund hav- 
ing been wholly submerged so as to 
make the defendant’s land the river 
boundary, the subsequent recession 
of the river caused a gradual acces- 
sion to their land and an increment 
by annexation to their estate, not- 
withstanding that the land has been 
re-formed on the ascertainable and 
ascertained site of the plaintiff's 
mouzah : 


Herp that Section 4 did not apply to 


this case, and that that Section 
refers only to cases of gain by ac- 
quisition by means of gradual ac- 
cession to the gain which an indi- 
vidual proprietor might make from 
what was part of the public terri- 
tory — not from a private per- 
son’s property 


B 


BeNAMEE TRANSACTIONS. 
(1) The law as to benamee conveyances 


taken by a father in the name of a 
son, whether in Hindoo or Mahome- 
dan families, should be considered 
in all Courts in India as conclusively 
settled by the decision of the Privy 
Council in Gossain and Gossain, 6 
Moore 


(2) That case, however, was not applied 


to the present case in which it was 
found that a father, who had pur- 
chased property with his own funds, 
had had the conveyance drawn up 
in his son’s name with a view to af- 
fect the interests of his daughters, 
and to vary the rule of succession 
between sons and daughters in his 
family 


née 


Bona=-FIDE PROCEEDING. 
See Limitation. 


C A 


CHAKERAN LANDS. 
See Resumption. 
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COMPROMISE, - Messe Prorits—( Continued. ) 
See Hindoo family. of these enquiries before applying 
D for execution in respect of the two 
mouzahs g m 28 
(2) Herp, further, that although the 
EREE OTP o A decretal order of the Privy Cotincil 
i did not spep“cally mention %àny- 
E thing about the of the said 
r two mouzahs, the right to 
i was consequential on the declara- 
EVIDENCE. tion for possession contained in the 


decree and upon possession; and 
the High Court was accordingly 
directed to proceed to ascertain the 
—— of the said two mouzahs .. 


See Account (3) 
e 


EXECUTION. 
See Limitation. 
See Mesne Profits. 


eee - u —— 


G MITAKSHARA Law. 


See Succession. 
GRrrat-GREAI-GREAT-GRANDSON. es Cession 


See Succession (1) MORTGAGE. 
H (1) The plaintiffs in this suit were pur- 
chasers of the equity of redemption 
Hir in a portion of certain mortgaged 
; , 5 premises which were sold in lots, 
bee Suceanswon (1):(2) and they brought this suit against 
Hınpoo Famn the mortgagees who were also pur- 
The principle laid down by the chasers of the equity of redemption 


of several of the lots. They made 
the purchasers of the other lots 
parties to the suit, and sought to 
redeem their own portion of the 
estate and to recover possession of 
their own portion, and the portion 
purchased by the purchasers other 
than the mortgagees,on payment into 
members divided the estate among Court of a sum sufficient to cover 
themselves on certain terms a. 33 the proportion of the mortgage-debt 

attributable to the said parcels. 


L The mode of applying the whole of 

the debt between the dif- 

LIMITATION. ; ferent mouzahs of the mortgaged 
G Where the original judgment-debtor i estate in such a case pointed out ... 
died, and there was a dispute as to (2) The principle of Construction No. 

whether any estate of the judg- 359,—that when a creditor sues for 
ment-debtor bad passed into the his principal and interest (the latter 

hands of his heirs, and that dispute being equal or more than equal at 

was bond fide prosecuted and con- the time of the commencement of 

tested, it was held that the proceed- the suit to the principal), he is not 

ing in question was sufficient to debarred from tharging subsequent 

keep the decree in force within the interest for the period during which 

he is kept out of his money „by his 


Privy Council in Abraham versus 
Abraham, that a family ceasing to 
be Hindoos in religion may still en- 
joy their property under the Hin- 
doo Law, is applicable, izter se, to 
the members of a Hindoo family 
entering into possession ofan estate 
under a compromise, by which the 








meaning of Section 20 Act XIV of 
1859 hee l debtor’s resistance of the demand,—. 
is not applicable to a case in which 
M i a mortgagee in possession ig nob a 
party suing for the money; but the 
Mesye Prorits. party resisting by every means in 
(1) Where in a suit by L for recovery his power a claim to redemption 
of certain lands with , a decree and the final settlement of the 
was given by the Privy Council account. vee ee 
declaring L absolutely entitled to | 
two mouzahs, and also to certain À P 


other lands with regard to which 
the High Court was ordered to in- 
stitute certain enquiries, it was held 


| PRACTICE. 
that he might have waited thy result 


See Account (2.) 
® 


- ib. 


ib, 
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Porpan Woman. 
Where a deed purports to have been 
, executed by a ——, the Court should 
sce that it was fairly takén from her, 
and that she was a free agent and 
e duly informed of what she was 
è about. When the disposition is in 


Resumprion—( Continued.) 


this tenure, even if chakeran, differ 
from the ordinary chakeran lands 
contemplated by Section 41 Re- 
gulation VL of 1793. The jageer- 
dars are bound, if occasion required 


the nature of a death-bed disposi- 
tion, the Court that upholds it ought, 
from whomsoever it proceeded, to 
be satisfied that it was the free vo- 
luntary act of the party by whom it 
purports to have been executed and 


it, to protect the pergunnah from 
the incursions of wild elephants, 
and may forfeit the fenure if they 
wilfully fail in the performance of 
that duty, but are not liable to have 
their lands resumed®@ because there 


expresses his real intention. ‘ae A is no longer any occasion for the 
performance of the particular ser- 
R vice sia 28 
REDEMPTION. s 
See Mortgage (1) (2) S 
Reevrarion VIII or 1793. SERVICE LANDS. 
See Resumption. 
See Resumption. 
REGULATION XI or 1825. 
See Alluvion Lands. SUCCESSION. 
R ESUMPTION. l a (1) Under the Mitakshara Law, a great- 
The lands, the subject of this suit, great-great-grandson of a common 
being certain mehals comprised in ancestor is not excluded from inherit- 
a zemindaree, were granted by the ino as a gentile toa great-great-great- 
Government before the permanent grandson on the ground that be is 
settlement to the ancestors of the too remote in descent from the com- 
persons through whom the defend- mon ancestor ae | 
ants claim, as a hereditary jageer (2) When a question of precedence among 
tenure in consideration of services heirs arises, as precedence is founded 
which they rendered to the Govern- on superior efficacy of oblations, 
ment in repressing the incursions that principle must be applied to 
of wild elephants upon the culti- the solution of the difficulty. No 
vated lands of the zemindaree. ground of entire exclusion exists 
The plaintiff, in 1851, purchased if the opposing parties confer in- 
the zemindaree from an auction- ferior benefits or benefits in equal 
purchaser at a sale for arrears of degree only: but where all the 
/ Government revenue, and he sued contending kindred are inan equal 
to resume lands in the jageer, degree remote, and where the bene- 
which had been held rent-free by fits conferred are equal, though 
the defendants and those from whom slight, the principle of selection 
they claim for nearly a century : -founded on superior efficacy is in- 
HELD, that notwithstanding that the applicable to the solution of that 
lands were the subject of assess- question of precedence se 2b. 


ment when the zemindaree was 
permanently settled by the Govern- 
ment with the zemindar in 1802, 
the plaintiff had no right to assess 
these Hands. The settlement be- 
tween the Government and the 
zemindar could not affect the rights 
of the jageerdars, whose rights 
were derived, not from the zemin- 
dar, but from the supreme authority 
in the State. The lands held on 


See Benamee Transactions (1) (2) 


See Account. 


UsuFRUCT. 
See Account. 
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The Ist June 1870. 
Present: 


The Eon’ble H. V. Bayley and W. Markby, 
Judges. 


Sale for arrears of revenue--Rights 
of shikmee-lakherajdars — Clauses 
3 Section 10 Regulation VII of 
1822. 


Cases Nos. 2927 and 2928 of 1869. 


Special Appeals from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 20th September 1869, affirm- 
ing a decision of the Moonsiff of Kelima- 
bad, duted the 15th March 1869. 


Ram Gobind Roy (Plaintiff) Appellant, 
VETSUS 


Syud Kushuffudoza and another (Defend- 
ants) Respondents. 


Baboos Romesh Chunder Mitter, Unnoda 


Pershad Banerjee, Tarucknath Sein, 
Mohendro Lail Mitter, and Kalee Pro- 
sunno Dutt for Appellant. 


Baboo Ashootosh Dhur for Respondents. 


Suit for ejectment and khas possession by an auction- 
purchaser under-Act XI of 1859. The defendant’ s case 
was that after resumption of their lakheraj tenure, a 
settlemnet had been made under Regulation VIL of 
1822 with the principal proprietor, and by that settle- 
ment it was arranged that the Government revenue 
payable by all the proprietors, the defendants among 
them, was to be paid through the principal proprietor, 
and that the defendants were to hold perpetual posses- 
sion as shikmaecdars, and that their rights should be 
reserved intact 


HELD that the possession of the defendants as la- 
eleferajdars could not be disturbed as long as they paid 


_ the revenue assessed upon them under the settlement, 


Hetp (Markby, J., dissentiente) that Clause 8 Sec- 
tion 10 Regulation VII of 1822 applies only to cases 
referred to in Clause 7, that is, of cultivating proprietors 
on putteedaree or byhacharee\enure, or the like, and not 
to a case of this kind. 

Bayley, J.—Ir is admitted that these two 
special appeals will be governed by one and 
the same decision by this Court. In both 
cases, Ram Gobind Roy is plaintiff. In the 
one case, he lays his suit at 994-10-10 to 
set aside asummary order and to recover 
khas possession and mesne profits, valuing 
his suit at 98-9-6. 


Plaintiff alleges that he is an auction-pur- 
chaser at a sale for arrears of Government 
revenue of Mehal Bahadoorpoor, bearing 
No. 55387 on the Collector’s Rent-roll, the re- 
corded proprietor being one Akburnissa, and 
that by that purchase all other rights re- 
maining in defendants have passed to ‘him, 
plaintiff,the purchaser, and that he can eject 
and take khas possession, and is entitled to 
mesne profits of defendant’s lands. 


The sale and purchase were admittedly 
under Act XI of 1859. 


The defendants’ case is that a settlement 
was made with them by the Collector after 
resumption of the lands by Government 
under Regulation II of 1819, and that up 
to the time of settlement they had held the 
lands as rent-free proprietors, and that after 
the settlement they still held possession. of 
them as proprietors, of resumed rent-free, 
tenures with whom settlement was made and 
their proprietary rights recorded, and there- 
fore could not be ejected by plaintiff so long 
as they paid the settlement jumma of their 
own proprietary lands. It is admitted and 
proved that this was a lakheraj tenure resum- 
ed under Regulation II of 1819 and settled 
under the provisions of Regulation VJI of 
1822, as extended to Bengal resumed and 
khas mehals by Regulation IX of 1825, 


A 


Civil 


The arrangements of the settlements and 
the first Court’s opinion on their legal effect 
are thus recorded by the first Court— 





‘* On reference to the settlement proceed- 
“tings, amulnamah, &c, filed with the re- 
“ cord, it appears that as the lands pre- 
“ viously held rent-free by the defendants 
“and other parties were resumed, the 
“ Collector at first entered into separate 
“ settlements with each of the holders ; that 
“afterwards the Commissioner, in order that 
‘the rents might be more convenient- 
“ ly collected, direeted that the whole of the 
“ lands be included in one towjee, the for- 
“ mer holder Akburnissa be made the prin- 
“ cipal proprietor, aud a settlement entered 
‘into with her; that, accordingly, the 
“said mehal was settled with Akbur- 
“ nissa on these conditions, that the defend- 
“ants and others should as shikmeedars 
‘hold perpetual possession of the lands occu- 
‘ pied by them and pay the rent due by them 
‘‘ to Government to the above named party 

“obtaining the settlement ; that out of rupees 
s 394-14-5 due to Government, after de- 
“duction of the malikansh to which the 
“ snid shikmee lakherajdars were entitled, 
“ the said party obtaining the settlement 
“ should receive rupees 39-6-10, the collec- 
* sion charges on the rents payable by the 
‘‘lakherajdars, the defendants and others, 
“at 10 per cent., and that the residue, name- 
« ly, rupees 355-7-7, and the rent due on 
“ the share of the said party obtaining the 
“ settlement, rupees 152-9-3, in all rupees 
s 508-0-10, and rupees 5-0-2, the expense 
‘ incurred in repairing the roads, making a 
« gross total of rupees 513-1-0, should be 
“ paid to Government as sudder jumma. 


‘“ Therefore, this Court is of opinion that 
“ plaintiff is simply entitled to recover the 
“ equitable rent from the defendants, but 
“ has no power to dispossess them from the 
“lands, houses, &c., settled with them and 
“ held from time immemorial.” 


Now, with the exception of the use of 
the first term shikmeedars, where the 
first Court should have said “ shikmee 
lakherajdars,’’ as it does alter, the first 
Court has correctly stated the details and | 
legal. effect of the settlement proceedings, | 
and I concur with the first Court in holding 
that the plaintiff cannot eject the defendants 
and obtain khas possession. The settlement 
proceedings recorded their rights in express 
terms, namely, that although Akburnissa 

° should be the party directly paying the reg 
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venue due to Government, still all other 
parties with whom the settlement was made 
(defendants being individually and by name 
scheduled as those parties) should have 
rights as proprietors reserved intact, “ mali- 


her-suttyo ” being the words used. 6 


: e ‘ee 

It would have been well if the case had e 
stopped here, but in appeal to the Lower 
Appellate Court the Subordinate Judge has 
made such a confusion of terms as has led 
to this special appeal. He states that the 
names of the defendants were included in 
the dowl as shikmeedars. It is no such 
thing. In the dowl they were included 
as shikmee lakherajdars. A shikmeedar 
might be a tenant, and as such, would have 
no dowl with n Collector at all. A mere 
shikmeedar is not a proprietor. The. Jakhe- 
rajduris not only a pioprietor of land,though 
paying in this case through another, but ac- 
tually recorded here to have all his rights 
as such reserved, though Government reve- 
nue for convenience is paid by Akburnissa 
as the largest proprietor. The Lower Appel- 
‘late Court has also stated that the defend- 
ants were designated mohkurruree seman- 
dars. Now, such a designation has not been 
shewn to us by respondent’s pleader in the 
settlement proceedings at all, and he at least 
does not contend that it exists there at all. 
The Lower Appellate Court also has mis- 
understood the position of parties completely 
in the following very inconsistent and incor- 
rect passage :— 


“ Defendants do not admit that they were 
“ co-sharers of Akburnissa in the said settle. 
‘““ment, and the grantor of the settlement 
“ declared the defendants to be the inferior 
‘‘ gotedars and co-sharers of Akburnissa, 
‘when therefore the defendants were re- 
“corded as inferior jotedars at the time 
“of the settlement.’’ 

& 

Now, in the first place, there is not one 
word in the settlement proceeding terming 
the defendants inferior jotedars, and the 
pleader for the respondents admits that 
there is not. In the next place, a jotedar 
is zo¢ a proprietor of a rent-roll property. 
A. co-parcener in this case is a proprietor as 
above pointed out ; and especially when, as 
here, the rights of a proprietor were reserv- 
ed in express terms to defendants in this 
case, 


In the end, however, the Lower Appellate 
Court held that plaintiff cannot eject the» ° 
defendants, 


s 


R 
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It is upon this that plaintiff appeals, 
urging— 

Firstly. —That the Lower Appellate Court 
is wrong jn holding the defendants were not 
co-proprietors ; and secondly, that plaintiff, 
as auctiort-purchaser, can eject the defend- 


© - © 
e #uts, inasmuch as he purchased all the 


rights and interests of the defaulting pro- 
prietors. 
As before pointed out, the first of these 


e grounds is correct, inasmuch as the Lower 


Appellate Court has confusedly considered 
the defendants to be inferior jotedars, when, 
in fact, they are each and all proprietors, 
2. e., parties due provisions for securing the 
rights of whom have been made under Clause 


~ 1 Section X Regulation VII of 1822. Upon 


the second point, I consider the plea of the 
special appellant untenable, inasmuch as 
I quite concur in the view taken by the 
Moonsiff in the first Court, that the pos- 
session of the defendants as lakherajdars, 
though paying revenue through Akbur- 
nissa, is one that could not be disturbed by 
the plaintiff-so long as defendants pay the 
revenue assessed upon them under the settle- 
ment and there recorded. 


Some argument has been used with refer- 
ence to the applicability of Clause 8 Section 
10 Regulation VII of 1822 to this case, I 
regard Clause 8 as applying only to cases 
referred to in Clause 7, that is of cultivating 
proprietors in putteedaree or byhacharee, 
or the like. 


Now, certainly in the District of East 
Burdwan, neither a putteedaree or byha- 
charee tenure, or the like, is known, nor 
is there such a thing as a cultivating 
proprietor, except in the instance of a 
zemindar’s nij-jote, and the present is not 
for a moment contended to be an in- 
stance of that kind. Then we are told the 
words “ or the like” well include this case. 
Regulation VII of 1822, however, was 
passed for the settlements of the ceded and 
conquered: provinces, Cuttack and Puttes- 
poor, in none of which was there ever a 
permanent settlement as there is in East 
Burdwan. Further, in East Burdwan, the 
present mehal, No. 5593, on the Collector’s 
Rent-roll there has been permanently settled, 
and nothing like putteedaree or byacharee 
tenures exist in East Burdwan. Ido not 
think, therefore, the words “or the like” 
can apply. This, in fact, is a case simply of 
badshahee grants of one farge and a number 
of small rent-frees proprietors, who never 
had or pretended to have putteedaree or 


byacharee rights. Akburnissa was one pro- 
prietor, and defendants are others. {ha 
mode of paying revenue cannot make that 
man nota proprietor who is recorded ina 
settlement record as a proprietor, and he can 
only cease to be such when he does not pay 
the revenue assessed by that settlement. In 
this case defendants did pay the revenue, or 
at least it is not shewn they did not. They 
cannot lose their proprietory rights so se- 
cured and expressly received, because Akbur- 
nissa defaulted. To rule otherwise would 
vender the reservation of proprietors right 
in a settlement record a nullity. 


In this view, I would dismiss these special 
appeals and the plaintiff's suits. 


Markby, J.—In this case, as I gather from 
the facts found and the statement made by 
the vakeel for the appellant, in the year 
1860 the village in question which had up to 
that time been held rent-free was resumed 
by Government under the provisions of Re- 
culation II of 1819. The claim to hold the 
lands rent-free was found to be invalid, and 
the Collector in 1866 proceeded to make a 
settlement with all the persons (a very con- 
siderable number) who were the proprietors 
of the lands comprised within the village. 
The Commissioner, however, before the set- 
tlement concluded directed that all the lands 
should be included in one settlement with 
Akburnissa, one of the proprietors, which 
was accordingly done, upon condition that 
the other. proprietors should as shikmeedars 
hold perpetual possession of the lands occu- 
pied by them and pay the revenue assessed 
upon them into the hands of Akburnissa, 
who was to pay the same together with her 
own share of the revenue to Government, 
deducting a certain percentage. 


Akburnissa having made default in 
payment of the revenue, the estate was 
put up to sale and purchased by the 
plaintiff, and the question is whether the 
plaintiff is entitled to evict the defendants 
who are some of the persons described in 
the settlement as shikmeedars. 


Both the lower Courts have decided this 
question in the negative and dismissed the 
plaintiff’s suit. The plaintitf has appealed 
and has contended before us that all these 
parties are co-proprietors in an estate which 
is assessed singly, and that on the default 
of any one of them, in the absence of any 
apportionment, the whole estate is liable 
for sale, and that all their interests pass to the 
purchasers at the auction-sale. ; 


Civil 


The defendants, respondents, do not deny 
that the whole estate was put up forsale, but 
they contend that they and Akburnissa 
have been placed by the settlement in the 
relation of mialgoozaree and subordinate 
proprietors as contemplated by Section 10 
of Regulation VII of 1822, and that their 
holdings are protected by Clauss 8 of that 
' Section, This was one of the contentions 
of the defandants in the first Court, and 
the Moonsiff thought that it was right. 


I alsó think that this contention is well 
founded. It is tiie that this Regulation 
was originally in foree only in the ceded 
and conquered’ provinces, the district of 
Cuttack, and the pergunnah of Puttaspore ; 
but by Section 2 of Regulation IX of 1825 
the major portion of the provisions of the Re- 
gulation of 1822 are extended “ to all lands 
*¢ (including jagheers, mokurrurees, and other 
‘“ tenures, held free of assessment, or at 
“a quit-rent under special grant) not in- 
“eluded within the limits of estates for 
‘which a permanent settlement has been 
‘ concluded in the manner prescribed by 
“ Regulation VILI of 1798, and Regulations 
‘II and XXII of 1795 as far as the same 
“ may be applicable.” 


It seems to me clear that the land now 
in dispute is land which falls within the 
description of that Section. It could uot 
have been included within the limits of an 
estate for which a permanent settlement 
bad been concluded, otherwise, if the land 
had been resumed at all, the settlement 
would have been made with the proprietor 
of that estate. I understand the settlement 
with the ,lakherajdar to proceed on the 
assumption that he is recognized as proprie- 
tor though liable to assessment (see Regu- | 
lation XXXVII of 1798, Section 6.) And 
indeed, unless the land now in dispute fell 
within the description of Section 2 of Regu- 
Jation IX of 1825, no such settlement as 
was made in this ease would have been 
possible. The appellants admit that this 
settlement was in fact made under the pro- 
visions of Clause 3 of Section 10 Regula- 
tion VII of 1822. 


The question, then, will be whether Clause 
8 of Section 10 is one of the provisions 
which are applicable to this case. I see no 
reason why it should not be so. It is true 
that the Clause immediately preceding, 
Clause 7, applies to a mehal or a portion of 
a mebal held by cultivating proprietors “ in 
” putteedarea or byhachareg tenure, or the 
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like; ”? and Clause 8 commences with the 


words ‘ When it shall be determined to make 
a settlement of a mehal of the above de- 
scription with one or more of the parcenars ;°’ 
but even supposing that on the stength of 


these words we hold that Clause 8 ie appli- 8 


cable only to such mehals as fallestrictlye 


within the description contained in Clause ° 


7, still I am not prepared to hold that this 
mehal would be excluded. What the exact 
nature of the defendants’ holding was prior 


to the resumption we are not informed, but ° 


I-see no reason why their tenure should not 
fall under the very. general words “ or the 
like.” l 


But I am not inclined to put so narrow 


a construction on Clause 8. I think it refers 
to any mehal settled under the provisions of 
Section 10 with one or more of the proprie- 


! tors on behalf of the whole. 


I think, therefore, that the decision of the 
Moonsiff was, in this respect, right, and 
that on that ground he was right in dismiss- 
ing the suit. I think this appeal should 
be dismissed with costs. 


Tt was admitted that this ease (No, 2928) 
would be governed by the decision in special 
appeal No, 2927. I think therefore that it 
ought also to be dismissed with costs. 


The lst June 1870. 
Present : 


The Eon’ble H. V. Bayley and W. Markby, 
Judges. 
Enhancement of vrent—Sections 13 


and 17 Act X. 1859-—Pleadings— 
Presumptions. à 


Case No. 2394 of 1869 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 30th 
June 1869, affirming a decision of the 
Deputy Collector of that District, dated 
the 20th May 1864. 

Thakoor Dutt Singh and others (Defendants) 

Appellants, 


VETSUS 


Gopal Singh and others (Plaintiffs) Ze- 


spondents. 


Mr. G. C. Sconce ind Baboo Kishen Sucea 


tm © 


Mookerjee for Appellants. 
Mr, G, C, Paul for Respondents, 
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Ina suit for a kubooleut at enhanced rates after 
notice under Section 13 Act X of 1859, where the de- 
fendants stood by and though raising a good many 
objections on other points, raised no question as to 
rates, their conduct and pleadings were held to afford 
a fair presumption of admission of the plaintiff’s claim 
as to the rates sued for. 

«© 


© ` Semble (by Markby, J.) that when a landlord gives 
® notice of enhancement to a tenant on tho first of the 


grounds stated in Section 17 Act X of 1859, he treats 


him as a ryot having a right of occupancy, 


Bayley, J—Tuis was a suit for a kuboo- 
leut at enhanced rates. The rates sued for 
ranged from 4 annas to rupees 2-8, The 
notice of enhancement was issued under 
Section 18 Act X of 1859, and the ground 
of enhancement was that the defendant paid 
atn lower rateofrent than those paid by 
the same class of ryots for lands with simi- 
lar advantages in the places adjacent. 


It may be observed that this case has been 
tried exactly 12 times,commencing on the 14th 
April 1864 and ending on this the 1st June 
1870, and all the trials by the lower Courts 
have been subjects of special appeals. There 
have been four decisions by Division Benches 
of this Court, and now the case again comes 
up in special appeal. 


To the claim of the plaintiff as above set 
forth, the defendants or their agent gave 
the following oral answer, viz., that “ from 
“ the time of their ancestors before the sway 
“of the British Government, they have cul- 
“tivated 64 beegahs at 4 annas a beegah, on 
“ two deeds of sale ; the notice issued by or- 
“ der of the Judge has been reversed by or- 
“der of the High Court. The defendants 
also putinas evidence decisions of the Prin- 
cipal Sudder Ameen of the 15th* September 
1862 and 4th August 1863, and a copy of the 
decision of the 20th May 1831. All these 
documents admittedly referred to certain 
trials respecting the mokurereedars having 
kept the plaintiff out of possession, and the 
question was whether they were trespassers 
or had legal right to keep the plaintiff out 
of possession. There was not one word on 
the partof the defendants to the effect that 
the rate paid by him was not below the rate 
of rent prevailing in the neighbourhood, 


The first Court, on the 20th May 1864, 
held that the defendants had proved that they 
paid atone uniform rent from the time of 
the Decennial Settlement, and also that the 
notice issued by the plaintiff was not in ac- 


e .gordance with the provisions of Act X of 


1859, and dismissed the plaintiffs suit, 


There was then an appeal to the Judge 
who, on the 15th December 1864, held that 
the mokurruree nature of the defendaift’s 
tenure had been decided against them by the 
High Court in 1863. Intermediately, how- 
ever, there was a remand by the Judge, 
and the case again went to the Deputy 
Collector, who, on the 20th February 1865, 
decreed the plaintiff’s suit, being of opinion 
that it was held by this Court that there 
was no irregularity in the notice, and remark- 
ing that the defendants had not in their 
statement of objections raised any question 
as to the rates claimed by the plaintiff. 


Again there was an appeal to the Judge, 
the issue before whom was simply as to the 
plaintiff's right to enhance, and the Judge 
also remarked that there was no objection 
taken before him as to the rates, 


There was again n special appeal, and on 
the 19th June 1866 the case was again 
remanded to be tried only on the question 
of the mokurruree. 


Again the Judge found in favor of the 
mokurruree. 


Again there was a special appeal, and 
again a remand on the 20th February 1868. 
The Judge again heard the case on the 4th 
June 1868, holding that the defendants had 
not proved their case under Section 4 Act 
X of 1859, and remarking that no objection 
was taken before him as to the fairness of 
the rates. 


Again there was n special appeal, and 
on the 25th March 1869, Mr. Justice Phear 
and myself were again obliged to send the 
case back to the Judge for re-trial. The 
Judge, by his decision of the 30th June 
1869, has again held in favor of the plaint- 
iff, and this decision is now the subject of 
the present special appeal. 


It is needless to go into more details. 
Suffice it to say that the question of the 
notice was finally decided by this Court. 
The question of the mokurruree had also 
been found against the defendants. There 
remained then only two questions which 
have been very strongly contested by the 
learned Counsel Mr. Sconce and Baboo 
Kissen Succa Mookerjee for the appellants, 
viz., firstly, that the question of rates ought 
to have been decided by the Lower Appellate 
Court as the plaintiff was bound to prove 
the precise rates specified in his plaint ; and 
secondly, thai the morg absence of any 
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denial by the defendants, even if true, would 
not justify a decree in the plaintiffs favor, 
buf that, in fact, thoy (defendants) had in 
their grounds of appeal before the Judge 
against the judgment of the Deputy Collect- 
or, Mr. Maclean, dated the 20th February 
.1865, taken an objection on that point. 


As to the first of these objections, I do 

not think that under the circumstances the 
plaintiff was bound more clearly to prove the 
rates he sued for, The defendant’s agent 
was presentin Court. He made oral state- 
ments and put in dgcumentary evidence, but 
neither in his oral statements nor in any docu- 
ment did he say a single word objecting to the 
rates sued for. It is true that in a case where 
the defendant is absent and has not appeared, 
or has appeared and contested the plaintiff's 
‘claim, the plaintiff is* bound to prove his 
allegation ; but in this case where the de- 
fendants stood by and did not raise a single 
question as to rates claimed by the plaintiff 
either by his written statement or the oral 
one of his agent, I do not think that any- 
thing but a fair presumption of admission of 
the plaintiff's claim by the defendants arises 
from the pleadings and conduct of the de- 
fendants. - They raised a good many objec- 
tions to the plaintiffs claim on other points, 
but did not say a single word as to the 
plaintiff’s demand of the rate of rent being 
unfair and inequitable by reason of being 
higher (not than their alleged mokurruree) 
but than the prevailing neighbouring rates. 


There is, it is true, a passage in the peti- 
tion of appeal to the effect that ‘as to the 
“right of the plaintiff to enhance there has 
“been a complete contest and dispute, and 
“ the decision of the Deputy Collector that 
“there was no objection in the matter of 
“rate is opposed to justice,’ but certainly 
this objection, if it really meant to take the 
shape that is now contended for, would have 
been raised tn plainer words. The defend- 
ants might have plainly said that the rate 
claimed by the plaintiff was not fair and 
equitable as above prevailing rates, or that 
there was evidence to this effect produced 
or to be produced. 


Again, the issve before the Judge and 
his decision thereupon related only to the 
plaintifs right to enhance. No issue was 
asked as to the fairness of the rates sued 
for as the prevailing rates. No review was 
sought of the decision, and both the Deputy 
Collector and the Judge state in distinct 


e words that no question was raised as tq 
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the rates. I cannot from such pleadings 
really suppose that any question was intend- 
ed to be raised by the defendants as to the 
fairness of the rates claimed by the plaintiff 
as prevailing rates; especially af the de- 


fendants had ample opportunity to reise that $ 


plea, but had not done so till the @se had® 


been fully disposed of by the lower Courts. ° 


I do not think, therefore, that they ought 
now to be allowed to raise that objection. 


There remains, then, another question as °. 


to whether the defendants’ plea of mokur 
ruree failing, they are not entitled to such 
rights as occupancy would give them. On 
this point, Mr. Paul for the special respond- 
ent, I understand, admits that they are, but 
he says that the question does not arise, and 
I may here add that from the year 1864 
down to the present time, the question was 
never raised in this shape. 


On the whole, I consider that all the 
grounds taken by the defendants fail, and I 
would therefore dismiss this special appeal 
with costs, 


Markby, J.—I also think that this appeal 
must be dismissed; but not precisely upon 
the same grounds as those stated by Mr. 
Justice Bayley. I think it quite clear that 
for the purposes of this case we are bound 
to accept the concession made by the Coun- 
sel for the plaintiff that the defendants were 
sued in this case on the hypothesis that they 
were ryots having a right of occupancy ; 
and I must say that that also entirely agrees 
with tha view of the law which I have 
formed, although that matter has not been 
argued in this case, and Mr. Justice Bayley 
thinks otherwise. I should not venture to 
express a final opinion. It does, however, 
appear to me that when a zemindar comeg’ 
in and gives notice of enhancement toa 
tenant on the first ef the grounds stated 
in Section 17 Act X of 1859, which 
I understand is a ground held as a good 
ground in this case, he does treat him as a 
ryot having a right of occupancy, and I 
have great difficulty in seeing how other- 
wise a Court can compel a ryot to accept a 
lense or compel a zemindar to grant that 
lease. Itis only on the hypothesis that a 
party has a right to hold the lands as having 
a right of occupancy that the Court ean 
have any power to settle the terms on which 
he has a right to hold. Assuming then 
that point which has been conceded in thia 
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case, I should be inclined to think that Mre» ° 


Maclean was wrong in his judgment of the 


\ 
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20th February 1865 in not going into the 
question of rates. It is a matter which 
occurred so long ago that it is not easy to 
ascertain “now how the parties stood, but 


treating as I think we are for the purposes 
> e 


e of this case bound to treat, the defendants 


-as having a right of occupancy, it was ab- 
solutely necessary for the plaintiff zemindar 


” * to establish the rate which he alleged was 


+ 


the fair and equitable rate before he could 
get a decree. It was no part of the defend- 
-ant’s case to disprove that fact. It was 
If 


therefore the question was whether or not 


for the plaintiff to prove his allegation. 


Mr. Maclean’s judgment was wrong, I would 
probably say that it was. But this judg- 
ment was-appealed against, and although 
the grounds of appeal were not so very arti- 
ficially drawn, I think they sufficiently raised 
the question that Mr. Maclean was wrong 
in not going into the question of rates. 
The Judge, in disposing of this question on 
the 21st September 1865, states that as to 
the fairness of the rates the defendants took 
no exception. „If by this the Judge meant 
that no objection as to rates was taken®be- 
fore him, therewas an end of the matter ; 
but if, on the other hand, the Judge meant 
to say that it was not open to the defend- 
ants , to contest the point and that Mr. 
Maclean’s decision to that effect was right, 
I think I should not agree with him. 
But then the defendants came up here on 
appeal, and there cafi be no doubt the de- 
fendants were bound, if they thought that 
Mr. Pearson was wrong in taking the same 
view as Mr. Maclean, to have taken the 
objection clearly in this Court. Whether the 
ground was taken or not does not appear, 
but it makes no difference because the 
order of remand was distinct that, it was 
on the question of the mokurruree title only, 


. 8o that my view as to Mr. Maclean’s judg- 


° Hent being right or wrong is wholly im- 


material, because, supposing that he was 
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wrong, the objection has long ago been 
over-ruled or abandoned. ‘These are .re- 
marks upon the fourth and fifth grounds of 
this special appeal upon which alone we 
called upon Mr. Paul to answer. On the 
first, second, and third points we are clear 
that the order of remand has been rightly 
carried out. 


The Ist June 1870. 
Present: 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


4 
Pleader of the High Court—Vakalut- 
namah. 


In the matter of 


Gopeenath Mudduck, Petitioner. 


The acceptance of a vakalutnamab by a Pleader of 
the High Court should in all cases be unconditional. 


Phear, J—We think that we ought to 
assume for the purposes of this petition, 
that the statement of the pleader exhibits 
the true state of the facts, and upon that 
statement we are of opinion that the best 
course will be thatthe pleader should give 
up the 25 rupees, and the other small ba- 
lance in his hand to the petitioner, and that 
the vakalutnamah should be cancelled. We 
will appoint another day for the hearing of 
the review and give the petitioner an oppor- 
tunity of getting another pleader to re- 
present him. 


We also think that on this occasion, we 
ought to say that in our view the conditional 
acceptance of a vakalutnamah, such as oc- 
curred in the present instauce, is a practice 
detrimental to the best interests both of 
the public and-of the profession. Accord- 
ing to the English system, there can be 
nothing of this sort. If once a Barrister 
accepts a brief he is bound to plead the 
cause of his client whether he is paid his 
fees or not. So also an Attorney, when he 
has taken a retainer to conduct a suit, must 
proceed as far as the money placed in his 
hands by his client will allow him, having 
regard to the necessary expenses of the 
suit. He can only abstain from proceeding 
on the ground that he is not furnished by 
his client with sufficient funds, and he must 
give timeby notice that funds are needed.” 


8 - Civil 
He cannot claim to be paid his bill until 
the suit lias been carried to its final ter- 
mination, unless his professional relation to 
his client has been sooner put an end to, 
And clearly any other course would be 
liable. to lead to great inconvenience and 
confusion. 


In the present instance, we have a party 
to an appeal who finds his case on the board 
of the day, and who, although he has paid 
a considerable sum by way of fees and has 
given a pleader a vakalutnamah, is still un- 
represented in Coutt. 


We think we ought to do what we can 
to discourage a practice of this kind, and 
we therefore express our opinion that the 
acceptance of a vakalutnamah by gentlemen 
practising in this Court should in all cases 
be unconditional, 


Mitter, J.—I concur, 





The Ist June 1870. 
Present : 


The Hon’ble J. B. Phear fand Dwarkanath 
Mitter, Judges. 


Jurisdiction— Construction of a 
former judgment. 


In the matter of 
Dibakur Soondur Roy, Petitioner. 


Baboo Chunder Madhub Ghose for 
Petitioner. 


Construction.—The judgment of the Division Bench 
reported in 10 Weekly Reporter, page 38, (Shoudaminee 
Dassee versus Ram Chand Baidoo) was not intended to 
lay down that the High Court had no jurisdiction to en- 
tertain an appeal from a lower Court of regular appeal 
in the event of that Court’s decision being passed with- 
out jurisdiction. 


Phear, J.—We think that we ought not 
to grant this application. 


The case varies materially from that re- 
ported in 10 Weekly Reporter, page 38, 
for there the Deputy Collector never pre- 
tended to determine any question of title 
between the parties. In the present in- 
stance, he certainly did so most specifically, 
He laid down an issue and came to a find- 
ing upon it, and that having taken place, 
it follows from a long current of decisions, 
which itis now too late to inquire into, 
that the. appeal did lie from the Deputy 
“Collector to the Judge. ° 
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I wish to take this opportunity of saying 
that the judgment of the Division Bench 
which is reported in 10 Weekly Reporter 
is somewhat unguarded in the language 
used. It certainly does appear fo go the 
length of laying down that this Court has 


no jurisdiction to entertain an app@al from® 


a lower Court of regular appeal in the event 
of that Court’s decision being passed with- 
out jurisdiction. But it undoubtedly was 
not the intention of the Judges of that 
Bench (I can speak for them because I 
delivered the judgment) to go to this length. 
The judgmeut was an oral judgment direct- 
ed to the particular facts of the case then 


before the Court, and it was only intended’ 


to express that the Court could not 
entertain the appeal on the merits. This 
Court having come to the opinion that the 
Lower Appellate Court had passed a judg- 
ment without jurisdiction, the function of 
this Court, the Court of special appeal, was 
limited to determining the case on that 
point. Under the circumstances of that 
particular case, so far as I recall them, it 
was desirable for the ends of justice that 
the decree of the Lower Appellate Court 
should be quashed and got entirely out of 
the way, and it was for that reason that 
the order of this Court was made in the 
particular form which it there took, 


We reject this application., 


Mitter, J.—I concur. 


The lst June 1870. 
Present: 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Affidavit—Hich Court’s powers of 
supervision. x 


In the matter of 


Biddyabuttee Dossia and another, Petitioners. 
Baboo Kishen Dyal Roy for Petitioners, 


An application to the Iligh Court to exercise its extra- 
ordinary powers in respect to a finding of the Moonsiff 
that a summons had not been served, which finding was 
disputed by the petitioners, was refused, because the 
affidavit on which they came into Court omitted to 
state that the summons was served. 


Phear, J.—WE ought not to exercise the 
extraordinary power of this Court which is 
invoked on the present application unless we 


see that it is really necessary for the puis: ° 
e| pose of doing justice between the parties, 


+ 


w 
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Now, the matter in dispute is whether or 
not the summous was served on the defend- 
ant in a suit filed about six years ago. The 
present applicants have no ground to stand 
upon unless in fact that summons was served, 

ecause : Court competent to determine that 
Point betfveen them and the defendant has 
*jadicially decided that the summons was not 
served. But the petitioners entirely omit in 
the affidavit of the facts on which they come 
„before this Court, to swear that notwith- 
standing the finding of the Moonsiff to the 
contrary, the summons was served on the 
defendant. No one apparently thinks fit to 
vouch on oath for the truth of their case. 


It does not appear to us, therefore, that 
there is sufficient reason for our exercising 
the extruordiuary powers of this Court in 
favor of the. petitioners, aud we accordingly 
reject this application. 


Bitter, J —I concur. 


The lst June 1870. 
Present: 


The. Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


High Gourt’s power of superintend- 
j ences. 


In the matter of 


Khenumkuree Dabee and another, Peti- 
tioners, 


VETSUS 


Ranee Shurut Soonduree Dabee, Opposite 
Party, . 


Mr, J. S. Rochfore for Petitioners. 


Baboo Gopal Lall Mitter for Opposite 
Party. 

Where a Deputy Colector who had passed an inform- 
al decree refused to execute it on application, the 
decree-holder was held to be entitled to an order from 
the High Court, in the exercise of the powers it possesses 
under Section 16 of the Charter Act, directing the De- 
puty Collector to do his duty. 

Phear, J.—Tae petitioner in this ease is 
one of several defendants ina suit. The 
respondent .is the sole plaintiff. In that 
suit a decree was passed in these terms :— 
** Suit dismissed with costs ;? and append- 
ed to the decree was a schedule specifying 
> abe plaintiff’s costs and the costs of each of 
the defendants. The petitioner applied to 


the Deputy Collector tn whose Courts the 
decree was passed for execution of the decree 
for costs against the plaintiff, 


The Deputy Collector said that he saw 
nó decree for costs, or for payment by the 
plaintiff of costs to the petitioner, defend- 
ant. 


Thereupon, a rule mist was ‘granted, call- 
ing upon the respondent to show causa 
why the Deputy Collector should not be 
directed to execute the poetitioner’s decree 


for costs. 
® 


It cannot, we think, be seriously question- 
ed but that the decree to which we have 
referred really was a decree ordering the 
plaintiff to pay the petitioner the costs 
which were specified in the schedule to the 
decree, as the costs of the petitioner. 

The decree was no doubt informal, but 
this was obviously the effect of it ; and tha 
Court which passed that decree was bound 
in law to execute it on the application of 
the petitioner. 


It is, however, urged in argument before 
us that the decision of the Full Bench, re- 
ported in 5 Weekly Reporter, page 25, 
Miscellaneous Rulings (DaCosta versus 
Hall), lays down that in a case like this the 
parties must abide by the decision of tha 
Deputy Collector, and that this Court can- 
not interfere by the exercise of the powers 
granted to it by Section 15 of the Charter 
Act. 


It appears to me that the decision of the 
Full Bench by no means goes to the 
extent which is contended for. There, the 
Sudder Ameen having sold certain move~ 
able property in execution of a decree 
afterwards set aside that sale and made 
a re-sale. The purchaser, a third party, 
and not one of the parties to the suit, ap- 
pealed against this order of the Sudder 
Ameen to the Judge, and it was held, both 
by the Judge and by this Court on special 
appeal, that no appeal lay against the order of 
the Sudder Ameen at the instance of a third 
party ; aud the judgment of this Court given 
by the Full Bench also said that in such a 
case this Court could not interfere under the 
powers given to it by Section 15. The 
parties to the suit made no complaint. So 
far as they were concerned, there wag 
nothing to indicate that the Courts below 
had not done their duty, and we think it ig 
opvious that the Court could not, on ihe ° 
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with the proceedings in a suit between 


parties who did not complain, The remedy 
of the purchaser was by a separate suit, 


There is another case in Volume 7 
Weekly Reporter {Gobind Koomar Chowdhry 
versus Kristo Koomar Chowdhry), in which 
a Full Bench held that an application very 
similar to the present application made by a 
party to the suit could be enter tained by 
this Court. 


In that case, the Deputy Collector had 
made a decree for arrears of rent. Subse- 
quently, the Lower Appellate Court, and this 
Court on special appeal, modified that de- 
eree, declaring the plaintiff entitled to 
something less than the amount originally 
decread. Meanwhile, the plaintiff had exe- 
cuted his original decree against the 
defendant for the full amount. After the 
judgment of this Court on special appeal, 
the defendant went tothe Deputy Collector 
and asked the Deputy Collector to order the 
plaintiff to refund to him (defendant) the 
excess which he had paid beyond the 
amount finally awarded. The Deputy Col- 
lector refased this application, referring the 
defendant to his remedy by a separate civil 
"suit 


The Full Bench, on this, held that the 
Deputy Collector was refusing to do his duty 
on the application of a party to the suit who 
was entitled to require him to make the 
order in question. 


So here, the petitioner” appears to us to 
be entitled to have the Deputy Collector 
ordered to do his duty, and to execute the 
decree which he has wrongly understood 
uot to be a decree. 


We think that there really is no collision 
between the case of DaCosta and the case 
reported in 7 Weekly Reporter. 


There is no doubt a third class of cases 
-with which we are familiar—more than one 
has come under our notice to-day—in which 
a subordinate Court having exercised its 
judicial discretion on the matters and the 
facts involved in the suit between the parties, 
and the Legislature having forbidden an 
appeal, the party aggrieved by the decision 
seeks a remedy by applying to this Court to 
exercise its extraordinary powers for the 
purpose of setting the lower Court right. 
In such a case as that the argument of 
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the present respondent’s pleader is, we think, 
good. 


This Court will not allow the powers 
which it possesses under Section 15 of the 
Charter Actto be made use of simply for 
the purpose of obtaining an appeal,in cases 
where the Legislature has expressly forbid- e 
den an appeal. But, as we have endeavour- 
ed to explain, the present case lies outside 
that cluss of cases altogether. The Deputy 
Collector has, in our opinion, refused to do* 
that which it was distinctly his duty to do. 
The matters on which he exercised his judg- 
ment—if he did exercise any—were not 
matters and facts remaining in issue between 
the parties, but were the circumstances of an 
act done by his own Court. 


It seems to us that no cause has been 
shewn against the rule, and therefore it . 
must be made absolute with costs, which we 
assess at 32 rupees. 


a e EA 


The Ist June 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Passessory suit—Onus probandi— 
Transfer of title—Section 36 Act 
XI of 1859—Section 260 Act VIII 
of 1859—Section 21 Act I of 1845. 


Case No. 157 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Purneah, dated 
the 29th September 1869, affirming a 
decision of the Moonstff of ’Kishengunge, 
dated the 8th July 1869. 


Shaikh Johur Ali (Plaintiff) Appellant, 
VETSUS 


Brindabun Chunder and others (Defendants) 
Respondents. 


Baboo Grish Chunder Ghose for Appellant. 
` Mr. R. E. Twidale for Respondents. 


In a guit to recover possession by the ostensible pur- 
chaser of an estate sold for arrears of reveriue under 
Act I of 1845, where it was found that plaintiff had 
stood by ever since his purchase and had for L1 years al- 
lowed defendants to remain in possession and enjoy the 
usufruct as proprietors : 


Herp, that the burden of proof was rightly thrown” 
on the plaintiff, 


*the 11th February 1658, of the revenue- 
° paying estate in question, and purchased 


jittle more consideration. 







a 


è 
i870.] Civil 


5 W. R, Civil, 66, and 11s R., FulGpendd 16, 
—the former on Section 36 Act XI df=#05 and the 
latter on Section 260 Act VIII of{1859,—considered, and 
applied to a case under Section 21 Act I of 1845. 


Hobhouse, J.—THe plaintiff in this case 
was the*auction-purchaser, it is admitted, on 


that estate ata sale for arrears of revenue 
under Act I of 1845. His allegation then 


e was that after the purchase he obtained 


possession in the usual way; that he enjoyed 
possession by means of receiving certain 
rents of the estate up tothe 13th April 
1858 ; and that he was then ousted by the 
defendants ;—and be brings his suit to re- 
cover possession on the lith February 1869. 


The Courts below have found as facts, 
about which there can be no contest in this 
Court of special appeal, that the plaintiff 
never obtained possession of the property in 
question, that he never arrived at any en- 
joyment of that property, and that he was 
never ousted of the property by the defend- 
ants ; but that, on the contrary, the defend- 
ants, notwithstanding the ostensible purchase 
by the plaintiff on the 11th February 1858, 
retained possession of the estate ever after 
aud up to the present time, that is. fora 
period of no less than 11 years. Under 
these circumstances, the Courts below dis- 
missed the plaintiff’s suit. 


In special appeal it is urged that the 
plaintiff being a certified purchaser at auction 
under the provisions of Act I of 1845, the 
defendants were uot in a position to dispute 
the plaintiffs right to obtain possession of 
the estate; and it is also stated that the 
Courts below have thrown the burden of 
proof upon the wrong party. 


In answer to the second objection, it is 
sufficient to say that jt is founded upon a 
mistake ; that if is not until the Courts 
below have found that the plaintiff was 
never in possession and was never ousted, 
and that the defendants had been in adverse 
possession fora period of 11 years, that the 
Courts below called upon the plaintiff to 
establish the fact that he was the real 
purchaser and not the defendants. There- 
fore, it seems to us that it cannot be said 
that the burden of proof hasin any way 
been wrongly thrown upon the plaintiff. 


But the first objection taken requires a 
3 We think it is 
quite clear that there is so little difference 
between the provisions of Section 21 Act 
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I of 1845, and Section 36 Act XI‘of 1859, 
and Section 260 Act VIII of 1859, that 
any decisions of this Court which are found- 
ed upon the provisions of any--one of those, 
Sections may be said to“apply to, matters < 
which are governed by“ any“‘othér of those 
Sections. I will rA take if.that the 
decision of the ee Benth of ‘this 
Court to be found at page 56, V.olime V of © 
the Weekly Refotter, and the decision of 
the Full Bench tõbe found at page’ 16, Tull 
Bench Rulings, Voluing XL. of the Weekly 
Reporter, are in point? eut. being in point, 
we think that these decisions themselves 
show us that upon the findings of fact of the 
Courts below, the plaintiff not entitled 
to succeed in this case.) A 


RUSE 
The facts of the case to be found in Vb 


lume V of the Weekly Reporter were 
these :—that the plaintiff was not only the 
certified purchaser, but that he had actually 
obtained possession under his purchase and 
was ousted. That being so, the learned 
Judges held that the plaintiff was entitled to 
the protection of Section 36 Act XI of 
1859, which, as we have said before, is 
equivalent to Section 21 Act I of 1845, 
which applies to this case, unless, as the 
learned Judges put it, the plaintiff had by 
any act of his debarred himself of the right 
to the benefit of the Section in question. 
Then the learned Judges go on to say that 
had the plaintiff in that case, the certified 
purchaser, in any way waived his right to 
the purchase or relinquished it in favor of 
the defendants in the cause, then those de- 
fendants would have had a good canse and 
a good reason for ousting the plaintiff. The 
Judges further went on, it being a regular 
appeal, to decide that the plaintiff had not 
in any way debarred himself of the right to 
the benefit of the Section in question, and 
they held, therefore, that he was entitled to 
succeed in his suit to recover possession. 


The ruling, therefore, in that case was 
that although the certified purchaser was the 
person who had been in possession and had 
been ousted, yet that ouster was detensible 
if it could be shown that the certified pur- 
chaser‘had so acted as to waive his right to 
the purchase and relinquish it in favor of 
the defendants. 


But the facts here, we need not say, are 
very different; for here the finding of the 
Courts below is that the purchaser hag 
never been in possession and has never been w 
ousted. ° wa 


12 Crwil 

Then the purport of the Full Bench Rul- 
ing is to be found probably in the first few 
sentences of the learned Chief Justice’s 
judgment. At page 19 he says :—“ Iam of 
‘opinion that the defendant is debarred by 
“ Act VIII of 1859,” in this case it would be 
Act I of 1845, “from setting up the de- 
“ fence mentioned in the question, unless 
“the defendant is in possession under cir- 
“cumstances which amounted to a transfer 
“to him of the title which the plaintiff 
“derived from the purchase.” And then 
the learned Chief Justice goes on to give 
his reason why he thinks that the defendant 
could not, unless this defence were proved, 
set up the defence against the certified-pur- 
chaser, the plaintiff. 


Then, in illustration of what the learned 
Chief Justice meant when he said that when 
the defendant set up circumstances which 
amounted to a transfer to him of the title 
which the ‘plaintiff derived from the pur- 
chase, he goes on to give an illustration, or 
rather several illustrations. He says—* If 
“ a benameedar should acknowledge the pur- 
“chase to have been made benamee, and 

`“ waive the right conferred upon him by 
“ Sections 259 and 260, and give up pos- 
“ session to the real purchaser as the right- 
“ful owner, such act would probably a- 
“ mount to.a transfer of the title, as well as 
“of the possession to the real purchaser.” 


And again, he says that there was a case 
in which certain Judges had defended the 
possession of the defendant exactly under 
circumstances similar to the present, and in 
which they had rightly done so. He says 
that in that case the allegation of the defend- 
ants was that they, ever since the purchase 
in the name of the plaintiff, had been in 
possession as proprietors. And the learned 
Chief Justice goes on to say that in that 
case, which we may remark is exactly the 
case here, “the defendants’ allegation was 
“ sufficient to enable them to prove that, 
“ notwithstanding the estate bad been pur- 
“chased in the name of the plaintiff, he 
“had waived his right and made over the 
_ property to the defendants as proprie- 
| ‘tors.” j 


Now, that is exactly what the Courta have 
found in this instance. They have found 
upon the evidence that notwithstanding that 
the plaintiff was the ostensible purchaser 
of thé estate, yet that he in reality had stood 
by ever since the time of the purchase, and 
for 11.long years had allowed the defend: 
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ants to remain in possession and enjoy the 
usufruct of the property as proprietors. 
That seems to us to amount to a finding 
that there has been such a traugfer of the 
estate of which the plaintiff was the os- 
tensible proprietor to the defendants, as 


gave the defendants a good defencé against”. 


the plaintiff, when, simply on the ground 
of his purchase, he sued to recover pos- 
session. 


e . * e 
For these reasons we are of opinion that 


the judgment of the Court below is good in 
law, and that we must dismiss this appeal 
With costs. 





The 2nd June 1870. 
Present ; 


The Hon’ble J. P. Norman, F. B. Kemp, and 
L. S. Jackson, Judges. 


Jurisdiction—Landlord and tenant— 
Benamee contracts—Pottah and 
kubooleut—Sureties. 


Case No. 3 of 1869. 


Appeal under Section 15 of the Letters 
Patent of the High Court against the. judg- 
ment of the Hon’ble Sir. Barnes Peacock, 
Kt., late Chief Justice, and the Hon’ble 
Dwarhanath Mitter, one of the Judges of 
this Court, dated the 15th February 1869, 
in Liegular Appeal No. 58 of 1868, from 
a decree of the Deputy Collector of the 
24-Pergunnahs, dated the 21st December 
1869, the said Judges being equally 
divided in opinion.” 


Bipeen Beharee Chowdhry (Plaintiff) 
Appellant, 


VEPSUS 
© 


Ram Chunder Roy and others (Defendants) 
Respondents. 


The Advocate- General and Baboo Ashoo- 
‘tosk Dhur for Appellant. 


Baboos Ashootosh Chatterjee and Khettur- 
nath Bose for Respondents. 


Suit in the Deputy Collector’s Court for arrears of 
reut on a gantee jumma., for which four of the de- 
fendants were alleged to have taken a lease, receiving 
a pottah and giving kubooleut in the name of a third 
party (C. P.) on the security of two others who 
were sued as sureties. The liability of each defendant 
had been affirmed in previous decisions betiveen the 
parties, and the only dispute was between one of the 
defendants, who claimed for himself and a co-defendatee® 
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the exclusive liability and exclusive beneficial interest 
under the lease, and two female defendants, who alleged 
their liability to be limited and separate. The Deputy 
Collector found that the female defendants were liable 
for the rent of the share admitte1 by them, and decreed 
the same ac@ordingly and awarded the balance of the 
amount against the other defendants. 


. HELD, (Norman, J., dissentiente,—and over-ruling 11 
W. R., p. 120, so far as this point went) that the Collector 


® was fully competent to hear and determine the suit as 


one of a very large class which the Revenue Courts are 
trying daily, in which either landlord or tenant is a be- 
namee holder, the name used not being that of the real 
contracting party. 


_ The rule refusing to allow an agent who appears 
in a writen contract as principal to offer parol evidence 
for the purpose of exonerating himself, was held to be 
wholly inapplicable to this case. 


The parties sued being held to be, within the 
knowledge of the sureties, the real contending parties, 


the sureties were held responsible for these parties, 


and not for C., P. 


Jackson, J—TuHis was a suit in the 
Deputy Collector’s Court of Bushirhaut for 
arrears of rent due on a gantee jumma or 
under-tenure. 


The plaint set forth that the four defend- 
ants spoken, of as ganteedars, namely, Roy* 
Mothooranath Chowdhry, 
Roy Preonath Chowdhry, 
Jugut Tara Chowdhrain, 
and Pudma Coomaree 
Chowdhrain, have taken 
a lease of four lots from 
the Nowab Nåzim of Bengal, Nos. 94,. 95, 
96, and 97, receiving a pottah and giving 
kubooleut in the name of Chundee Per- 
shad Bose and on the security of two other 
persons sued as sureties. The quantity of 
land, the rent, and other conditions were 
then set forth, as also = measurement of 
excess land and the rent arising therefrom, 
It was further stated that the plaintiff had in 
n previous suit obtained a decree against the 
same lessees for the rents of 1270-1271 
which they had since paid. 


* This person hav- 
ing died, Prosunno 
Chunder Roy Chow- 
dhry was sued as 
manager of his es- 
tate, 


The amount remainifig due for 1273, with 
interest, was then stated, and the Court was 
asked for a decree awarding such amount 
with costs and “compensation for damages.” 

This plaint was followed by the examina- 
tion of the plaintiff, who deposed that the 


four defendants (Pudma Coomaree is ap- 


parently the widow of Prosunno Chunder, 
one of the Chowdhrys, and sometimes one 
name is used, sometimes the other) had taken 
the four lots in gantee and held them since 
1258. 


Tt is therefore alleged by the plaintiff 


- “that those defendants took the lease of 


he lands, though in the uname of another, 


and also that they have been in occupation 
of the lands since the granting of the lease. 


Mothooranath’s interest was not repre- 
sented in this case, but Preonath Roy Chow- 
dhry defended the suit for himself, and 
alleged by his agent in a sworn examina- 
tion that the lease had been taken by himself 
and Mothooranath alone in the name of 
Chundee Pershad; that Juggut Tara had no 
interest in the lease, but held part of the land 
under himself and his co-sharer ; that he had 
got afresh pottah from the plaintiff and had 
made payments for wh®h credit was not 
given. 


Juggut Tara and Pudma Coomaree, on the 
other hand, filed a separate written state- 
menf, and their naib was also examined, 
alleging that they’had originally joined in 
taking the gantee, but that by subsequent 
arrangement between the lessees a partition 
had taken place in virtue of which they 
held lot 95 separately, and they prayed the 
Court, ndmitting some arrears to be due, 
to ascertain the amount payable on their 
single lot and give judgment for that amount, 
relieving them from the rest of plaintiff's 
demand. 


The Deputy Collector hereupon framed 
four issues, of which the third was “ whe- 
“ther defendants Jugeut Tara and Pudma 
“Coomaree are entitled to pay to plaintiff 
“the rent of their share of the estate 
“ admitted by them.” 


On the third issue he found, referring to 
a decision of the High Court, bearing date 
12th March 1866, and also on the strength 
of the allegations of the plaintiff and of 
these defendants themselves and upon the 
documentary evidence as to their possession, 
that they were liable to pay the rent of the 
share admitted by them separately to the 
plaintiff. He also found on the other issues 
in favor of the plaintiff, and gave hima 
decree for rupees 1,824 against Juggut Tara 
and Pudma Coomaree and for the balance 
of the amount claimed against the other 
defendants. 


From this decision, the defendant Preo- 
path alone appealed to the High Court, and 
to various grounds of appeal directed 
against the finding as to the amount of rent, 
payments, and the like, he added a tenth 
ground objecting apparently to the two 
ladies being declared liable as tenants.. 


This appeal coming on to be heard before v 
the late Chief ‘J ustice (Sir Barnes Peacock) 


4 
14 Civil 
and Mr. Justice Mitter, the appellant’s 
pleader appears to have taken orally the 
fresh objection that as the defendants were 
not the parties taking under the lense, the 
suit against them was beyond the jurisdic- 
tion of a Collectar’s Court, and ought to 
have been dismissed. 


Upon this, the Chief Justice held that 
the Full Bench Ruling, 8 Weekly Report- 
er, page 431, applied; that the Revenue 
Court had no jurisdiction to go. into evi- 
dence extraneous to the lease; that in that 
Court, Chundee P8rshad, or the persons 
admitted to be beneficially interested in the 
lease, could alone be made liable; that if a 
person chooses to let to one man, he cannot 
in the Revenue Courts recover the rent from 
others on the ground that the lease was 
taken for the benefit of those others and 
benamee for them. He was therefore of 
Opinion that the plaintiff's suit must be 
wholly dismissed. 


Mr. Justice Mitter was of the contrary 
opinion ; but the Chief Justice’s view pre- 
vailed, and the plaintiff has in consequence 
appealed under the 15th Clause of the Let- 
ters Patent. 


Ta determining this appeal it is necessary 
first to consider whether the Full Bench 
Ruling cited governs the case ; and secondly, 
whether the suit, was in fact beyond the 
competence of the Collector’s Court. 


It must be borne in mind that the case 
was before this Court in regular appeal ; 
that for this reason, all questions of fact, 
no less than of law, were open to consider- 
ation by the Division Court, aud conse- 
quently by us on this appeal, and especially 
that the contract between, and the liabili- 
ties and remedies of, the parties must be 
viewed and considered in accordance with 
the principles and practice administered by 
the Courts in Bengal. 


I think there is a clear distinction between 
the present case and that decided by the 
Full Bench. 


In the latter case, the plaintiff having 
granted a pottah to Gopal Chunder Moo- 
kerjee, and having treated him as the ten- 
ant, having also made a petition fo the 
Collector to sell the putnee for rent due 
from Gopal Chunder, afterwards brought a 
suit for subsequent arrears against Gopaul 
and P. C. Paul Chowdhry and his wife, 
alleging these two persons to have a benefie 
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cial interest-in the lease. The wife denied 
having any interest at all. ‘The plaintiff pro- 
posed to abandon his claim against her, but 
the husband insisted that the ligbility of 
both should be tried. : 

There was thus a real contest “for tho” ; 
purpose of establishing a liability on the 
part of a defendant who denied it and who 
was not prima facie liable for the rent, and 
evidence was consequently gone’ into to e 
show from what sources the purchase-money 
came, and upon a question whether the wife 
had independent means or had a joint trea- 
sury with her husband. 


The Full Bench was then asked to decide 
among other things “ whether the Collector 
“was competent to try whether P. C. Paul 
“ Chowdhry alone was beneficially interested 
“in the putnee * * * upon the ground 
“that whatever interest his wife might have 
“had in it was benamee for him, or whether 
“ P. C.and his wife were jointly beneficially 
“interested, * * * or if not jointly, 
‘what was their respective interests therein, 
“for the purpose of ascertaining whether P. 
“©. and his wife were jointly liable for this 
“ rent or whether they were to be rendered 
“liable accordifg to their respective bene- 
“ficial interests in it.” 


This question was answered in the negative 
after some debate whether it really arose in | 
the case. 


I was one of the Judges who gave that 
answer, and I said (page 433) “It seems to 
“me to be such a case as is not within the 
“Jurisdiction of the Collector, who is re- 
‘stricted to try questions between a landlord 
“and his actual tenants, persons between 
“whom directly or indirectly some engage- 
“ment has been entered into. But where 
“ the landlord seeks to make other persons 
“liable by reason of their having a bene- 
‘- ficial interest in the tenure, he must resort 
“ to the assistance of the regular Civil Courts 
‘which take cognizance of all causes of 
“action of which their cognizance is not 
“expressly taken away, ?” and I think that 
is also the effect of the auswer as given by 
the other Judges. 


In the presert case, the facts are very 
different. Not only does no one defendant 
repudiate liability (on the contrary, as re- 
marked by the Chief Justice, liability is ea” 
cerly claimed by all defendants), but the 
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liability of each defendant has been affirmed 
in previous decisions between the parties, 
the only dispute being, not between the 
plaintiff gnd the defendants, or any of them, 
but between one of the defendants who claims 
for hingself and a co-defendant (who has 
not appeared) the exclusive liability, and 
of course exclusive beneficial interest, under 
the lease, and the two female defendants 
who claim interest and admit liability, but 
allege-their liability to be limited and sepa- 
rate, though they do not set up any legal 
foundation for that part of their allega- 
tion, 


There is not, therefore, as it seems to me, 
the least necessity in this case for dealing 
with any such questions as were held by the 
Full Bench inthe case cited to be beyond 
the cognizance of a Court of Revenue. 


It is necessary now to enquire whether 
on any other ground there was defect of 
jurisdiction in the Collector, and I must ob- 
serve that none of the parties having objected 
to the jurisdiction, but the suit having gone 
on to trial, it seems to me very doubtful 
whether it would be just to dismiss the suit 
with costs of both Courts, even if the want 
of jurisdiction were manifest. 


In my opinion, the Collector was fully 
competent to hear and determine the suif, 
and I apprehend that the Revenue Courts 
have tried by thousands and are every day 
trying suits where either landlord or tenant 
is a benamee holder; in other words, where 
un one side or the other of the coutract the 
name used is not that of the real contracting 


party. 


In this very large class of cases, it seems 
to me the rule in regard to admission of 
parol evidence to vagy written contracts 
will not apply : and I conceive that the deci- 
sions refusing to allow an agent who enters 
juto a written contract in which he appears 
as principal to offer parol evidence for the 
purpose of exonerating himself are wholly 
wide of the case before us. 


There is in my 
of surrender por 
tract for another. 


opinion no question here 
of substituting one con- 


The principle of one of the common 
forms of benamee contract in this country is 
eshat A contracts with B, though by the 
desire and for the convenience of one or 
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other of those parties the name of @ is used 
instead of “the 


* See the case of Sheikh Bahadoor 
Ali, appellant, I Select Reports. S. name * of that 
D. Á., page 250; and Mussamut Hya- party.* It is 


tan and othéra, appellants, IV Select 
Reports, page 134; and seo the repeal- 
ed Regulation XVII of 1793, Section 
27. Sea also the observations of Lord 
Justice Knight Bruce, at pp. 72-3 of 
the judgment in Gopee Kristo Gossain 
versus Gunga Pershad Gossain, YI 
Moore’s Indian Appeals, 


clear that in such 
a case, C did not 
contract at all. 
He was not the 
agent for either, 
but was and is 
a stranger to the whole business. 


And that this was so as to Chundee Per- 
shad, the /wrzz in the present case, is clear 
not only from his own statement and that of 
hig personal representative after his death 
in a former suit for rent of the same lands 
but from the allegation of all the parties to 
this suit, and from the history of the 
tenancy, there can be no doubt whatever 
that Chundee Pershad never had and ne- 
ver claimed the slightest interest in the lease. 
Nor, as I think, was he in any sense an a- 
gent for the lessees ; in truth, he did not act 
in the matter at all for himself or for others, 
but the veal principals, with his permission, 
used his name. 


But it seems to me the case does not rest 
merely on the contract. 


The plaintiff alleged, and the defendants 
admitted, that they had got the land, and 
surely the holding of the land admittedly 
under the plaintiff entitled the plaintiff to 
the rent. 


There is a case* in the 9th Weekly Re- 
porter, pange 71, where under a benamee con- 
* BeforeSeton-Karr tract the landlord recover- 
and Macpherson, J. J. ed rent from the parties in 
possession although no previous realization 
of rent from them was proved. 


The case before us is a great deal strong- 
er, for the plaintiff has got previous decrees 
against all the defendants, and it is notice- 
able that in the case I have just referred 
to, the Full Bench decision which is sup- 
posed to be authority for the judgment now 
under appeal is cited and declared to be in 
accordance with the principles on which the 
learned Judges there proceeded. 


And where the admitted occupancy of the 
lands indicates the real tenancy and corro- 
borates the statements of the parties as to 
the true contract, I cannot conceive any 
reason why the plaintiff should be debarred 





* 4 W. Rọ Privy Council, p. 46, . 
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from recovering his rent in the Collector’s 
Corfrt. 


This, be it remembered, was not a mere 
suit for arrears of rent as originally reserv- 
ed, nora suit for the purpose of establish- 
ing the liability of the defendants, for that 
had been determined in the previous suit, 


It was occasioned by the defendants’ set- 
ting up a recent settlement which, accord- 
ing to their contention, entitled them toa 
lower rate, and also partly, no doubt, by the 
reluctance of Preoneth Chowdhry to admit 
that he held jointly with the two ladies. 


I conceive that the plaintiffs right to 
recover rent from the defendants was based 
upon their occupation of the land, their 
acceptance of the covenants and liability of 
tenancy, and the previous decision on that 
point, and that the production of the kuboo- 
leut was only necessary for the purpose of 
showing what the terms of the agreement 
were. Indeed, regard being had to the 
facts and to the previous decision between 
the parties, I imagine that the plaintiff 


might very well have dispensed with the 


production of the kubooleut altogether. 


It seems to me, therefore, that the main 
question in this case was a question of fact, 
namely, whether there was evidence of the 
joint liability alleged by the plaintiff on the 
part of all the defendants. 


In my opinion, there was such evidence 
in the admissions of the defendants them- 
selves, in tle sworn statements of the a- 
gents who were examined, and in the pre- 
vious judgments ; nor do I think that, if we 
get over the first difficulty of making a 
decree at all in this case, there can be any 
question of what the decree should be. 


The defendant Preonath, no doubt, re- 
pudiates any joint liability with the two 
ladies, but I conceive that he has no griev- 
ance in the terms of a judgment which, 
‘ while it tends to lesson his liability for 
the particular rent sued for, decides 
nothing as between himself and the 
co-defendants, so as to prejudice him in 
any future litigation regarding the interests 
cluimed by them respectively. 


As to the two ladies, they expressly ad- 
mitted a joint liability in the first instance 
though they set up a subsequent partition 
to which the assent of the landlord was zot 
alleged. As far as they were concerned; 


therefore, I conceive there was nothing in 
the way of making a decree against them 
on their own admissions, and if it had not 
been for the plaintiff's consent, Į should 
have thought that a decree against the de- 
fendants jointly would have been the pro- 
per termination of the suit. 


It is not, indeed, very easy to account for 
the form of the previous decree of this Court 
between the parties, dated the 12th March 
1866, nor is it precisely apparent in what 
position as to execution the parties were 
left by that decree. We may assume, how- 


„ever, that for some reason or other the 


parties there acquiesced in a decree so word- 
ed, and probably the rent was paid without 
further objection. 


It is not perhaps necessary to decide here 
what decree could have been made if it had 
been quite clear that the two ladies were 
no tenants, and could not therefore be joint- 
ly liable for the rent. : 


But I think that the procedure of our 
Courts quite admits of such a result as a 
judgment agairfst one or more of several 
parties charged as jointly liable, the 
suit as against the rest being dismissed 
in consequence of their liability not being 
made out. And inthe particular case be- 
fore us, I think it would have been obvious 
that the plaintiff was compelled, by what 
had previously occurred, to sue all the de- 
fendants. 


- 


I therefore think the decision complain- 
ed of must be reversed, aud the judgment 
of the Deputy Collector restored (the plaint- 
iff having expressly consented to the decree 
being given in that form, see the last sen- 
tence but one of his examination, page 18 
of the paper book, and rot now offering any 
objection to the decigion that Jugut Tara 


and, Puddo Coomaree are to pay a certain ` 


part, and the other defendants the rest), the 
ouly exception being as to the amount al- 
leged to have been paid to the plaintifi’s 
agent as to which, as suggested by Mr. Jus- 
tice Mitter, there must be further enquiry. 


Of course, in the view which I have 
taken of the case, the parties sued being 
held to be (with the knowlege of the sure- 
ties) the real contending parties, it follows 
that the sureties really made themselves 
responsible for these parties, and not for 
Chundee Pershad. 


at 


Kemp, J.—I concur in this judgment. 


è 
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Norman, J.—In 1851, the Nowab Nazim 
by a gantee or, junglebooree pottah granted 
a lease of four mehals, Hasnabad, Mohun- 
pore, Shaolkooly. and Koolyedangah, to 
Chundee Pershad Bose and took a kubooleut 
from CRundee Pershad Bose, by which 
,Chundee Pershad, as principal, and Ram 
Chunder Roy and Debnath Roy, as his 
sureties, covenanted tò pay a rent of 
rupees 4,500, being at the rate of 12 annas 
@ sper beegah, on 6,000 beegahs then in cul- 
tivation, with a stipulation that a measure- 
ment should tuke placein 1270, and 10 annas 
per beegah be fixed as the rent for the resi- 
due of the land. 


The present suit was brought by the 
plaintiff, who is a purchaser from the 
Nownb Nazim of Bengal, against Preonath 
Chowdhry, Prosunno Chunder Chowdhry as 
the representative of the estate of Mothoora- 
nath Chowdhry, and Juggut Tara Chow- 
dhrain and Puddo Monee Chowdhrain, and 
the sureties of Chundee Pershad, Ram 
Chunder Roy, and Debnath Roy, alleging 
that the lease of 1851 was taken by Mothoora- 
nath, Preonath, Prosunno,‘ and Juggut 
Tara, in the name of* Chundee Pershiad ; 
that in 1270 the land was measured and 
found to be 19;817 beegahs, and the rent 
fixed at 12,823 rupees 9 annas. 


The representatives of Roy Mothooranath , 


Chowdhry do not appear. 


Roy Preonath Chowdhry alleged that the 
ganteedaree right in the four mehals in 
question wns held by himself and Roy 
Mothooranath Chowdhry, and that Juggut 
Tara has no ganteedaree right and is not 
a shareholder therein. 


Jugeut Tara and Puddo Coomaree say 
that they formerly .held the four mebhals 
jointly with the 
that the estate has been divided and they 
now hold Mohunpore separately, the other 
three lots Hasnabad, Shoolkooly, and Koo- 
lyedangnah, belonging to Roy Mothoora- 
eee Chowdhry and Roy Preonath Chow- 

ry. f 


The Chief Justice was of opinion that the 
Revenue Court had no jurisdiction to try 
the suit, aud, reversing thə decision of the 
first Court, dismissed the suit on that 

eground. Mr. Justice Dwarkanath Mitter 
«differing from the Chief Justice, this appeal 
has been preferred under the provisions of 
the 15th Clause of the Charter. — 
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The first question we have to consider is, 
what is the effect as between the plaintiff 


‘and the defendants of the lease taken by 


Chundee Pershad ? It may be quite true 
that as between Chundee Pershad and the de- 
feudants, or some of them, Chundee Pershad 
may have no interest and his name may have 
been used merely for the convenience of 
the persons really interested. But as 
between the plaintiff and Chundee Pershad, 
the question is totally different. The person 
to whom the lessor granted the lerse was 
Chundee Pershad. Chundee Pershad, and 
Chundee Pershad alone, agreed for the pay- 
ment and bound himself by the stipulations 
in the lease. The defendants did not enter 
into any contract with the lessor. They 
did not choose to bind themselvea ‘he 
sureties do not bind themselves for the 
payment of rent and performance of the 
convenants by the defendants, but only for 
the acts of Ckundee Pershad, and would 
apparently be discharged from liability by 
such a dealing by the lessor with Chundee 
Pershad as the principal as would, according 
to ordinary rules of law, discharge the 
surety of any other principal. Whatever 
may be the case upon the question of 
privity as between the defendants and 
Chundee Pershad, or the defendants and the 
third persons, as between the lessor and 
Chundee Pershad the contract is a reality. 


The Advocate-General argued that the 
Chief Justice was in error in saying that 
the land was demised to Chundee Pershad 
and that he covenanted to pay the rent. 


The argument comes to this, that the 
pottah and kubooleut by which that demise 
was created might be contradicted by oral 
testimony as to what the real contract was. 
Now this cannot be done. It is a well 
established principle of law, which has been 
recognized in this Court, that evidence is 
never admissible to show that a person who 
appears on the face of a written contract 
to be personally a contracting party is not 
really a contracting party, and therefore 
not liable as such upon the contract. It is 
quite another matter whether evidence may 
be admitted to charge another person as 
the principal. 

The contention that the defendants in the 
name of Chundee Pershad Bose stipulated 
to pay the rent now sought to be recovered 
being for the excess land on certain condi- 
tious is, in my opinion, wholly untenable. 


I think that under the pottah and huboo- 
lett as they stand, Preonath and Mothoora- 
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math acquired nothing, and did not render 
themselves liable to pay rent to the lessor. 


If the rent had not been paid to the lessors 

by Chundee Pershad or his heirs, the lessors 
might have hada right to resort tothe de- 
fendants and to hold them liable. But 
that is aright arising out of the peculiar 
relations of the several parties to eachother, 
not a tight which can be enforced under Act 
of 1859. ‘Under the 23rd Section of 
that Act, Clause 4, suits for arrears of rent 
dué on account of land are made cognizable 
by the Collector algne. That Section does 
not empower the Collector to try any ques- 
tion except between a ‘landlord and his 
tenant. He is not empowered to entertain 
suits, uor is the jurisdiction of the ordinary 
Civil Courts takén away, in respect of 
ány collateral contracts or the obligations 
‘rising ot of any relation that may exist 
betweeh ‘the parties beyond that of tenancy 
in tespect of which rent is claimed. _ 
In the present case, I think that Preonath 
and Mothooranath could not have been sued, 
in the Collector’s Court for rent by the 
lessor unless something occurred subsequent 
to the-.pottah and kubooleut to create the 
relation of landlord and tenant between 
: themselves and the lessor. 


If, after the grant of the pottah, the 
lessor discovered that Chundee Pershad was 
merely in, name the lessee, that he was an 
agent by a contract in whose name the de- 
fendants had obtained possession of the 
property demised to him; if Chundee Per- 
shad or Chundee Pershad’s heirs, as appears 
to'have been the case here, had disclaimed 
all interest in the property; if the defend- 
ants had paid their rents to the lessor and 
the lessor had accepted the same from them 
as his tenants,—the defendants might have 
rendered ; themselves directly liable for rent; 
but if so. so faras that liability would be 
ọne enforceble by ordinary snit for rent in 
the Collector’s Court, it would only be upon 
a new contract to be implied from their acts 
and those of the lessor. 


If iu the present case, any new contract 
could be implied from the conduct of the 
parties in paying and receiving rent, or 
otherwise, I think the action might be 
maintained. But it is plain that the parties 
are not agreed as to the ‘terms of any new 
contract. ` 


In the former suit for the rents of 1270 and 
1271, the plaintiff joined in one comprehen- 
sive plaint Saroda Pershad, the heir of Chua- 


r 
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dee Pershad, the defendants Mothooranath 
and Preonath, and the sureties. Down to 
the date of that suit, itis evident that there 
is no new contract in-which Preonath and 
Mothooranath were treated as the contract- 
ing parties liable for the rent. 
shad disclaimed all interest and wasereleasede 


Bureda aet f 


There was a decree against Preonath and ° 


Mothooranath, and if the matter had rested 
there, and Preonath and Mothooranath had 


paid subsequent rents on the footing of that, 


decree, it may well be that they or their 
representatives might have been sued at, the 
present day as tenants. But the plaintiff 
appealed, and the ladies Juggut Tara and 
Puddo Coomaree put in a petition alleging 
that they also were tenants and should be 
made liable jointly with Preonath and 
Mothooranath. A Division Bench of this 
Court made the ladies jointly liable as to 
part of the rent wiih Preonath and Mo- 
thooranath, but to that Preonath and Mo- 
thooranath have never assented either 
directly or indirectly. In the _ present 
suit, the plaintiff seeks to charge the repre- 
sentatives of Preonath, the representatives 
of Mothooranath, and the two ladies Juggut 
Tara and Puddo Coomaree Chowdhrain as 


jointly liable. 


As it caunot be shewn that the parties 
agreed to the same terms, there is’ no con- 
tract, and therefore I must say that no new 
contract has been substituted for the ori- 
ginal one. Nothing has taken place to 
alter- the relation of the parties, accord- 
ing to which Chundee Pershad was the con- 
tracting party, the tenant liable for the rent, 
and the defendants, or some of them, being 
the persons who had used his name, were 
bound to indemnify him and liable in equity 
to answer for the payment of the rent by 
Chundee Pershad to the plaintiff. 


Under Act X of 1859 a Collector has no 
jurisdiction to adjudicate upon the rights 
and liabilities arising out of such relation. 
The extent of the liability of the several 
defendants depends on the extent of their 
interest in the tenure. For the determina- 
tion of the question whether either and: 


-| which of them is liable, and if so, to what 


extent, according to the decision in the Full 
Bench case already quoted, recourse must 
be had to the ordinary Civil tribunals which 
have cognizance of all civil cases in which 
their jurisdiction is not expressly taken 
away. 


é 


I may add that it isa general rule that “ 


Courts of law will not take cognizance. of 


° 
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distinct and separate liabilities in one suit ; 
and heither in the Civil Court under Section 
8 of Act VIIL of 1859, nor iu the Collect- 
or’s Coury under any law that I ever heard 
\ of, can a cause of action against A and B 
for one “demand be joined with a cause of 
, action against 4, B, and C, or a cause of 
acfion against C alone. They are not causes 
of action against the same parties. 


In my opinion, the claim against Juggut 
Tara and Puddo Coomaree for the rent of a 
portion of the tenure cannot be joined in 
the same suit with the cause of action 
avainst Preonath aud Mothooranath or their 
representatives. - 


» 
+ 


I think it cledr that Preonath had a right 
to insist that he and Mothooranath were 
-alone liable forthe rent, and that he is. not 
liable as to any part of the rent jointly with 
Juggut Tara and Puddo Coomaree. If these 
ladies are his tenants, it is clearly prejudi- 
cial to him that they should be permitted 
to pay rent directly to the superior holder. 
It would tend to nothing but confusion of 
rights if any thing of the sort could be 
allowed. 


It would materially affect the value of 
Preonath’s tenure if he were going to sell 
it, if it were found that another person was 
paying rent for a portion of it. 


Mr. Justice Mitter says—“ Rightly or 
« wrongly, the Deputy Collector has passed a 
“ decree against those two ladies, and as 
“ they are satisfied with it, theappellant Preo- 
“ nath ought not to be allowed to complain, 
“when itis clear that the effect of that 
“ decree has been to reduce his liability.” 


But I think that a man who, if liable at all, 
is Hable solely, has a right to insist that he 
shall not be made liable jointly with a stran- 
ger. Hehasa right to say, “I do not 
“ choose torun the risk of the costs of an 
“ action for contribution to which I shall ba 
“ exposed if a joint decree passes against 
“ myself and another, if that other chooses 
“í to pay the whole debt,” 


In English Courts of justice it has long 
been settled that if au action is brought 
against two persons on a contract nileged to 
be joint, if ona allows judgment. to go by 
default or expressly admits the debt, and 

~ the case goes on against the other whose 
' , liability to the entire debt is proved on the 


ffial, but it is shewn that the parties against | 4 


whom judgment las gone by default and 
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also has admitted the debt is not jointly 
liable. Judgment cannot be given as against 
the defendant who has appeared and defend- 
ed, jointly with the one who has made no 
defence, but the suit must be dismissed 
altogether.—(See Sheriff and Wilkes, 1 East’s 
Reports, 52; Gray and Palmer, 1 Espinasse’s 
Reports, 135.) 


Unless the plaintiff is allowed to amend 
by abandoning his suit against the other 
defendant, as was the case in Greaves .and 
Humphries, 4 Ellis and Blackburn, 851, 
I think that as regards he surety defend- 
ants, the Deputy Collector had no jurisdic- 
tion. I may add that they are sureties for 
Chundee Pershad and his heir. and that by 
the discharge of Chuudee Pershad’s heir, 
Buroda Pershad, all remedy against them is 
fone. 


I therefore think that the Chief Justice 
was right in holding that the suit must be 
dismissed, and I would affirm his judgment 
with costs, 


wv 





The 2nd Juno 1870. 
Present : 


The Hon’ble J. B. Phear and Sir Charles 
Hobhouse, Bart., Judges. 


Appellate © ourt—Additional evidence 
—Section 355, Civil Procedure Code 
—Sectlon 57 Act iI of 1855. 


Case No. 178 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 10th November 1869, affirming 
a decision of the Moonsiff of Kanderah, 
dated the 27th April 1869. 


Maharajah Juggut Indur Bunwaree (Defend- 
.ant) Appellant, 


VETSUS: 


Bhubo Tarinee Dossee (Plaintif) Respond- 
ene. 


Badboos Juggodanund Mookerjee aud Romesh 
Chundér Mitter for Appellant. 


Baboos Chunder Madhub Ghose, Anund 

Chunder Ghossal, ‘and Unnoda Pershad 
Banerjee for Respondent. 

Whera.an Appellate Court received. alditional evi- 


ence, recordiag only that the papers were material aud 
ifportant, there was held to be no sulliciedt com - 


» 20 Civil 


pliance with the proviso of Section 335, Civil Procedure 
Code, which requires the reason for admitting additional 
eV¥idence to be stated, 


The improper reception of evidence does not neces- 
sarily make the evidence no evidence at all; nor does 
it warrant reversal of the Lower Appellate Court's de- 
cision if justified by sufficient evidence independently of 
the evidence improperly admitted, 


` Phear, J.—We think that the Lower Ap- 
pellate Court committed an irregularity in 
receiving at the hearing on appeal papers 
and documents which had not been pro- 
duced before, without giving any better 
reason than the following :—‘' The papers 
“ alluded to abové*being material and impor- 
“tant documents, the Court has accepted 

“ them.” 


Under Section 355 of the Procedure Code, 
the Appellate Conrt is forbidden to receive 
additional evidence except when it is neces- 


sary to enable the Court to pronounce a. 


satisfactory judgment, or for any other 
substantial reason ; aud the latter part of the 
Section obliges. the Appellate Court, when- 
ever additional evidence is so admitted, to 
record its reasons for admitting it. Also, 
by au earlier Section in the Code (Section 
128) it is enacted that no documentary evi- 
dence of any kind which the parties or any 
of them are desirous to file shall be received 
at asubsequent stage, that is, after the first 
hearing, unless good cause be shewn for their 
non-production earlier. Now, in the pre- 
sent case it does not appear that any cause 
is shewn for the non-production of the docu- 
ments in question at an earlier stage of the 
proceedings, and we cannot hold the mere 
statement that ‘ the papers are material and 
important documents” to be a sufficient 
compliance with the proviso of Section 355 
which requires the reason to be stated why 
the Appellate Court admitted the evidence. 


The special appellant argues that this 
evidence, in consequence of being improperly 
received, is not evidence at all, and that in- 
asmuch as the judgment of the Lower Ap- 
pellate Court is to a considerable extent 
founded on it, that judgment ought to be set 
aside. 


We are not prepared to say that the im- 
proper reception of evidence in the manner 
we have mentioned necessarily has the effect 
of making the evidence not evidence at all 
between the parties. «da this instance this 
evidence simply stands in the position of 
evidence’ which has been improperly ad- 
mitted ; and that being so, Section 57 of the 
Evidence Act forbids us to reverse the de- 
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cision of the Lower Appellate Court on the 
ground of improper admission of evidence, 
ifit appears to us that, independently of 


to justify the decision. 


this evidence, there was sufficient s evidenco y 


Now, unquestionably, putting she whole 


of this evidence on one side, there is stille 


very strong evidence to support the decision 
of the Lower Appellate Court. The only 
question before that Court was this, namely, | 
whether or not the chur in dispute bélonged* 


to Nyehattee, and the Subordinate Judge 


says that “An Ameen was deputed by the 
“ Court of first instance, who, after institut- 
“ing local inquiry has recorded in his ro- 
“ edad that the disputed chur has accreted 
“contiguous to the main land of Mouzah 
er Nyehattee, and that the same has also 
‘‘been proved by the evidence of the wit- 
“ nesses in the locale.” 


This evidence is amply sufficient to prove . 


that the chur did belong to Nyehattee. 
There is nothing, so far as we understand, 
that,tends to contradict this testimony or 
to show that it is false ; and in the face of it 
we feel it is impossible. for us to say that 
there was not sufficient evidence, independ- 
ently of the evidence objected to, to justify 
the decision which the lower Court has 
come to. i 


We therefore dismiss this appeal with 
costs. 





The 2nd June 1870. 
Present: 


The Hon'ble L, S. Jackson and E. Jackson, 
Judges. 


Contract—Verbai agreemont—Regis- 
tration. 


Case No. 698 of 1870, 


Special Appeal from a decision ) passed by 
the Officiating Judge of Moorshedabad, 
dated the 28th Décember 1869,-modifying 


a decision of the Subordinate Judge of 


that District, dated the 27th August 1869. 


Gooroo Pershad Roy and another (Defend- 
* ants) Appellants, 


VETSUS 


Roy Dhunput Singh (Plaintiff) 
Respondent, 


& 
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ce 

Baboo Sham Lall Mitter for Appellants. | will not enable the- Court to grant the 

Baboo Sreenath Doss for Respondent. plaintiff the relief which he asks for in this 

f suit I think he has lost, by his own 

‘The refusal of one of the parties toa contract to f : f l bond 
carry outea verbal agreement to register the deed negligence, his security Nate re 

hot vontaiwed in the coatract, does not give the other | otiginally provided, and that if he is now 

_ party awight to put an end to the contract. | His pro- | reduced to a bare sult for his money when 

Pee ei anon Fed to enforce registration under | i+ becomes due, he has only himself to blame. 

| The judgment of the Courts below must 


L. S. Jackson, J.—Irt appears to me that be reversed with costs. 


the plaintiff in this case had vo cause of ac- 
tion and that the decision of the Court below | Æ. Jackson, J.—I also think that the 
upon his plaint is erroneous aud must be set| judgment of the Court below must be 


aside. | reversed. I think the plaintiff's poen 
ae ee course was to have enforced registration 0 
The plaintiff, it is alleged, lent a sum of Hes bond 


money to the defendant on a bond, in which 
bond it was stipulated that certain im- 
moveable property belonging to the defend- 
ants was pledged as security for the re-pay- 
ment of ae loan with tide It a The 2nd June 1870. 

alleged that the defendants also agreed Present: 

verbally to have this document registered ; 

and the evidence shows that the document The Hon’ble Sir Charles Hobhouse, Bart., 
was in fact taken to the registry office, but Judges. 

that as the defendants did not appear, and 

their mooktear did not consent to regis-| Appeal from order under Section 9 





tration, the document was returned to the Act VI. (B. C.) 1862—Stamps. 
plaintiff, although there is no formal note 

by the Registrar refusing to register endorsed In the matter of 

upon it. Upon this the plaintiff considers 

that the defendant having broken the con- Puriag Bhuggut, Appellant, 


tract, he is entitled to put an end to it, and | 
he sues to recover the money lent, although 
the due date, which is in the month of W. M. Donzelle, Respondent. 


rabun 1277, has not arrived. 

8 : Baboo Luchkhee Churn Bose for. Appellant. 
Both the lower Courts consid er that the An appeal from an order of a Lower Appellate Court 

refusal of the defendants to register gave the | on an application under Section 9 Act VI (B. C.) of 

plaintiff a cause of action, which entitles | 1862, not being otherwise provided for by the Court 

him to recover the money lent. It appears Fees” Act; may bo aduutted on a G annas stamp: 


to me that it did not, and that the conduct| Note by the Deputy Registrar.—Tuis is an 
of the defendant (of which the account | appeal from an order of the Lower Appellate 
given is somewhat obscure) was such as | Court on an application under Section 9 
would entitle the plaintiff to come before! Act VI of 1862 (B. C.) ‘The question 
the Zillah Court, on the Registrar refusing | whether such an appeal will lie to this Court 
to register, and under Section 84 of the | has been referred to the Full Bench aud is 
Registration Act, apply by petition to es-| now pending its orders. 
tablish his right to have such document Bes es 
registered. The Court Fees’ Act has apparently not 
provided for an appeal under that Section ; 
Tt cannot be said that the refusal of one | but for an application the fee leviable is set 
of the parties to the contract to carry out a | down in Article 13 Schedule II as 5 
verbal agreement not contained in the|rupees. If, therefore, for an application 
contract, enables the other party, at his) under Section 9 Act VI of 1862 (B. C.), 5 
option, to set aside the contract tn toto. rupees is the fee leviable, the fee for an 
appeal (if one be held to lie to this Court 
from an order on such an application) cannot, 
it is presumed, be less than that amount. 


VErTSUS 


Tt may becontended that the period 
allowed by law for registration of the docu- 
ment having expired, the plaintiff has now 


Jost his security. That, it appears to me, Lay before the 3rd Bench for orders,, 7 
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Hobhouse, J—I think the appellant- is 
entjtled to the benefit of the proviso in 
Schedule I, and that this being an appeal 
“not otherwise provided for” by the Court 
Fees’ Act, must be let in on a 6 annas 
‘Stamp. 





The 8rd June 1870. 
Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and thé Hon’ble F. B. Kemp, 
Judge. 


Review—Remand —Re-hearineg. 


Case No. 2601 of 1869. 


Special Appeal from a decision passed by 
the Judge of Last Burdwan, dated the 
2nd August 1869, affirming a decision 
of the,-Moonsiff of Bamunarah, dated 
the 25th February 1869. 


Makhun Kooer and another (Defendants) 
Appellants, 


VETSUS 


Tincowree Dutt and another (Plaintiffs) 
Respondents. 


Baboo Oopendro Chunder Bose for 
Appellants. 


Baboo Gopenath Mookerjee for Respondents. 


Where a review had been granted for the purpose of 
seeing whether a chittah ought not to be used, and the 
case was remanded for are-hearing, the party was held 
tobe concluded from objecting that the chittah was im- 
properly made use of upor the re-hearing. 


Couch, C. J.—In the case, the plaintiff’s 
suit having been dismissed by both Courts 
there was an application for a review, and 
the ground upon which it was applied for 
was, as stated in the notice issued on the 
application, in order to ascertain what effect 
the chittah would have on the plaintiff's 
case. The Court granted the review, and 
the case was remanded for re-trial. We 
think that it is too late now for the special 
appellants to object that the Courts below 
ought not to have made any use of that 
chittah. It has been held by this Court in 


several cases that a decision of a Lower | 


Appellate Court reversing a first Court’s de- 


cision and directing a remand is not anı 


order within the meaniug of Section 363 of 
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| not be impeached when the final decree 
comes before the Court on a special appeal, 
\( Forbes versus Ameeroonissa Begum, TO 
Moore’s Indian Appeals, page 340)* we think 
that this is a case in which the” party is 
concluded from objecting that the *chittah 
was improperly made use of by tfe Court 
upon the: re-hearing of the case, the review 
having been granted for the purpose of see- 
ing whether that chittah ought not to be 
used, nnd the Court having upon the review 
directed that ,the case should be re-heard. 


It would seem that both the Courts below 
in making use of the chittah have now come 
to a finding upon the question of fact in 
favor of the plaintiff, instead of the former 
finding which was adverse to him, and this 
certainly shows that the chittah did throw 
very considerable light upon the matter in 
dispute between the parties. The first 
Court says—“ There is no doubt that the 
‘aforesaid measurement had taken place 
“before respectable men of the village ; 
“moreover the said chittah has been ad- 
“mitted by the Appellate Court and the 
* decision has become final ; consequently the 
“said chittah must be regarded as a valid 
‘document in respect of the title of Binda- 
“bun to the disputed fishery, and the 
“evidence of the five witnesses on behalf of 
“ the plaintiff with respect to the disputed 
“arrah having been before in Bindabun’s 
‘occupancy must be considered to be suffi- 
“cient evideuce on that point, for the said 
“ evidence is corroborated by Court papers.” 
Now, thatisa very distinct finding upon 
this matter, and the Appellate Court finds 
to the same effect. The Judge there says 
that having inspected the map drawn by 
the Ameen and taken his report into consi- 
deration, he finds that “the arrah regard- 
“ing which this dispute exists lies in the 
“portion indicated by the chittah of Bin- 
“ dabun’s jote and that there is no fishery 
“at the spot which the appellant indicates 
“as the site of Bindabun’s arrah. Under 
“these circumstances, and seeing. that the 
“appellant has not proved by any satisfac- 
“tory evidence that he holds the julkur 
“of the tank near which this arrah is 
“situated, and as the respondent has proved 
“his possession by means of Witdeséges, 
‘there is no necessity to interfere with the 
“decision passed by the Moonsiff.? Tg 
might have been more satisfactory if this 
gentleman had gone somewhat more fully 








: minto this matter, and had shown that he had 
Act VIII of 1859, but without saying that | 


the correctness of an order of remand muy, | 


* 5 W, Rọ Priyy Council, p. 47, 
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The circumstance of a witness being a servant or a 
dependant of the plaintiff, does not of itself disentitle 
him to credit. 














considered all the evidence which was given 

in the case, but we cannot say that because 

he has not done that, his finding upon the 
evidence is to be set aside,—a finding which 

is in accordance with the finding of the first 

’ Court and which does not appear to involve 
*dny err in his proceedings. There is no 

’ © doubt that the proposition for which the 
` judgment of the Privy Council is cited is 
one upon which all the Courts ought to act, 

e but it is not a question here whether the 

` Judge has acted upon that or not, but whe- 
‘ther he has fully shown in his judgment 


Couch, C. J.—In this case, the question 
being whether the plaintiff and the defend- 
ant were partners, the Moonsiff appears in 
a well considered and sensible judgment to 
have come to the conclusion that they were 
partners. The case then went before the 
Subordinate Judge, and he, in giving his 
judgment upon this question, says—‘ It is 
“yather admitted by the plaintiff himself 
“ that he was known to the outside public 


“we world to be the only person carrying it on, that there 


* ewas considered to, have committed an error which 


= that he has done so. We cannot suppose 
that he has not. This chittah was un- 
donbtedly of considerable importance to the 
plaintiff’s case, and had such weight with 
both Courts that they have now come to the 
conclusion that the decision ought to be in 
the plaintifi’s favor. 


The decree of the Lower Appellate Court 
will be confirmed with costs. 





t 


The 3rd June 1870. 
Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. - 


Error—Evidence—Special appeal. 
Case No. 2190 of 1869. 


Special Appeal froma decision passed by 
the Subordinate Judge of Hooghly, dated 
the 15th June 1869, reversing æ deriston 
of the Moonsiff of Sulkeah, dated the 
24th March 1869. 


Shoobal Chunder Kulleah (Plaintiff) Ap- 
. pellgnt, 


VETSUS 


Koylash Chunder Mal (Defendant) Respond- 


ent. 


Baboo Hem Chuader Banerjee for Appel- 


lant. 


Baboo Chunder Madhub Ghose for Re- 
spondent. 


Where a Subordinate Judge held, from the fact of one 
person carrying on a business firm and appearing to the 


could’be no ther person in partnership with him, he 


materially affected his decision on the merits, and was a 
good.ground for special appeal. 





‘as being the owner @f the karbar, and 
‘that therefore the creditors instituted 
“suits against him, and that he himself 
“ brought suits against the debtors to the 
« karbar and obtained decrees, and that he 
“ himself sold the goods of the karbar and 
“ received the price. Under these circum- 
‘stances, it can never be held that the 
“ karbar was jointly carried on by the 
“ parties; on the contrary, it appears that 
“the plaintiff was the exclusive owner of 
“ the firm.” 


Now we think it is entirely wrong to 
hold that where one person carries on a busi- 
ness firm and appears to the world to be 
the only person carrying if on, it necessa- 
rily follows that there can be no other person 
in partnership with him. This would be to 
hold that in no case can there be a dormant 
partner in a firm, aud that in fact there can 
be no such partnership as that in which one 
of the partners would manage the affairs of 
the firm whilst the other would simply pro- 
vide a share of the capital, taking a share of 
the profits. Isis very well known that there 
are partnerships where there are dormant 
partners,—persons who actually share in the 
profits ‘although not appearing to the world 
to be partners,—and such partnerships exist 
in India perhaps more than in any other coun- 
try. When the Subordinate Judge says that 
under these circumstances it can never be 
held that the karbar was jointly carried on 
by the parties,—on the contrary if appears 
that the plaintiff was the exclusive owner of 
the firm,—there is an error in his proceed- 
ings which certainly would, and which did, 
very materially affect the decision of the 
case on the merits, and is a good ground of 
special appeal. 


Then he goes on to, say—‘‘ On reference 
“to the evidence, if appears that with 
“the exception of’ the witness No. 1, 
“ Romanath, none of the witnesses have 
% positively deposed to the ‘fact of* the 


`à 


24 Civil 
a e a 
“ karbar’ being carried on by the plaintiff 
‘Cand defendant in the shares of 11 annas 
“and 5 annas’ respectively. The evidence 
“of the said Romanath is not worthy of 
“ credit, for he has admitted in his deposi- 
“ tion that he was employed by the plaintiff. 
“ Consequently, he being a dependant of the 
“ plaintiff, it is not surprising that he should 
“ give evidence in his favor.” He discredits 
that witness simply from the circumstance 
of his being what he calls a dependant of the 
plaintiff. There, we think, he was wrong, 
because in many eases the plaintiff could 
only call his servants or dependants to prove 
the books that were kept by them ; and to 
say that the circumstance of such witnesses 
being servants or dependants of the plaintiff 
of itself disentitles them to credit would be 
a great injustice. The Subordinate, Judge 
ought to have looked to the circumstances 
and facts offered for his consideration in 
order to ascertain whether this witness 
was worthy of credit or not. This might 
not be an error in law such as would afford 
sufficient ground for special appeal, but it is 
not at all the right way to deal with the 
evidence in the case. 


The Subordinate Judge further says— 
“Tf, as alleged by the plaintiff, the karbar 
“ was jointly carried on by the parties, both 
“of tliem, and not the plaintiff alone, would 
“ have been known to the outside public as 
“ the owners of the same.” That is the 
same mistake again. It is not at all neces- 
sary that both parties should be known to 
the outside public as carrying on the busi- 
ness in partnership. It may be that one of | 
them would be known to the public whilst 
the other would not beso; and from the 
nature of this- case it is very possible that 
that would be the state of things, that the 
defendant who was the working-man, if I 
may so call him the man who understood 
the mechanical part of the business, would 
be employed in that part of it, and would 
not therefore be known to the public as a 
partner, whilst the plaintiff who collected the 
debts, carried on the suits, transacted business 
with the public and superintended the keep- 
ing of the books, would de the person known 
to the world. The way in which the Sub- 
ordinate Judge has dealt with this case 
appears to be entirely wrong and erroneous 
in point of law. His decree must be revers- 
ed,, and what appears to be a very „good | 
decree of the Moonsiff allowed to’ stand. 


This appeal will be decreed with costs. 
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The 8rd June 1870, 


Present : 
The Hon’ble H. V. Bayley and W.eMarkby, 
Judges. r 


Section 50 Act XX of 1866—Regis- 
tration—Fraud.' - 


Case No. 2222 of 1869. 


Special Appeal from a decision passed by 
the Judge of Paina, dated the 17th June 
1869, reversing a decision of the’ Sudder 
Moonsiff of that District, dated the 18th 
November 1868. 


Bhikdharee Singh (Plaintiff) Appellant, 
Versus 


Kanhya Lall and others (Defendants) Re- 
spondents, 


Baboo Bama Churn Banerjee for Appel- 
lant. 


Moonshee Mahomed Yusuf for Re- 
spondents. 


In a suit for possession and ejectment founded upon 
a deed of sale, where plaintifi’s conduct in collusion 
with his vendor was found to be fraudulent, it was held 
that the mere fact of the deed of sale being registered 
gave him no priority over defendant’s deed of sale 
which was of earlier date though unregistered, 


Bayley, J—I am of opinion that the 
judgment of the Judge is quite right and 
that this appeal must be dismissed with costs. 


The Judge finds, firstly, that there was 
no cause of action, and then proceeds to the 
main question whether the special appellant 
by reason of his having registered his deed 
of sale prior tothe defendant's purchase, is 
entitled toa decree in this’ suit for posses- 
sion and ejectment. 


There were two defendants sued, one of 
whom was the vendor. He, it appears, did 
all that he possibly could to put the vendee 
in possession, and therefore the Judge gives 
no decree against bim. The Judge also 
refuses to give the plaintiff any decree 
ngainst the tenant defendant, because there 
is no evidence that the tenant refused to 
pay rent or denied the pluintiff’s title, and 
because the Judge holds as a fact upon the 
evidence and the conduct of the parties 
that although the plaintiff’s deed was revis- 
tered, while the defendant’s was not, still the 
whole transaction on the part of the plaint- 


iff was of a collusive character for the pur- `" 
e | pose of fraudulently taking advantage of the 


æ” 


bad 


' or, in other words, that the transaction was 
\ought not %0 have priority. Such was the 


ebe utterly subversive of justice if fraudulent 


$ ° = a a 
was in possession asa tenant and itis not 


‘fendant is in actual possession of the lands, 


. Section 240 Act VITI. 1859—Attach- 


e. Shubboo Sahoo and others (Defendants) 
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provisions of Section 50 Act XX of 1866 ; Mr. C. Gregory for Appellants. 


Baboo Mohinee Mohun Roy for à 
Respondents. 


An alienation which is null and void because made 
whilst an attachment was subsisting, cannot be valid- 
ated by the removal of the attachment, 


not bond fide, and therefore the plaintiffs 
deed of sale, though it was registered, 































object of, the law in Act XIX of 1843 and 


a3-that ofeAct XX of 1866, and it would Couch, C. J.—In this case, the mortgage 


to the plaintiff was made on the 3rd of 
January 1868, while the attachment was. 
subsisting. It is not necessary, we think, 
to give any opinion as to whether the strik- 
ing off of the execution casein the man- 
ner which appears in the proceedings operat- 
ed as a removal of the atfachment or not. 
If it were necessary for us to determine 
that, we are strongly inclined to think that 
we should hold that it did not, bat we ab- 
stain from giving any opinion upon that 
point, ‘Then this mortgage being made 
whilst the attachment was subsisting, Sec- 
tion 240 of Act VIII of 1859 says that any 
alienation of the property attached, whether 
by sale, gift, or otherwise, during the con- 
tinuance of the attachment, shall be null and 
void. We think upon these words it is 
clear that the removal of the attachment 
would not operate so as to render an aliena- 
tion made whilst the attachment was subsist- 
ing a valid one. It could not have such a 
retrospective effect. The alienation is said 
in Section 240 to be null and void, and if 
it is null and void it cannot be validated 
by the removal of the attachment. 


acts like these be permitted to over-ride a 
genuine and a bond fide transaction. In 
addition, I would remark that the defendant 


shewn that he was a tenant-at-will. 


I would dismiss this special appeal with 
costs. 


Markby, J—I also agree in dismissing 
this appeal. The -really important poiat 
for us to decide, is whether the second de- 
fendant can maintain. his title under his 
porchase of the 2nd January 1868, which 
was prior to the plaintiff’s purchase of the 
8th March 1868. The contention is that 
because the plaintifi’s purchase was regis- 
tered, therefore the defendant’s purchase’ 
must go for nothing. We find that the de- 


and the Court finds most distinctly that the 
title on which the plaintiff seeks to turn 
him out, although it was registered, was, 
as I read the judgment, the’result of a fraud 
contrived by the plaintiff and his vendor 
conjointly, and therefore, whether it was 
registered or not, it was absolutely useless 


as against the defendant. With regard to the argument derived from 


Section 245, if the decision of this Court 
in the case of Anund Lall Dass versus. 
Radha Mohun Shaw and others (Weekly 
Reporter, Volume XI), which has been-ap- 
pealed against to the Privy Council, stands, 
Section 245 cannot apply, because, if the 
‘alienation is only null and void as against 
the attaching creditor, and he withdraws 
the attachment under Section 245 on tha 
decree having been satisfied, there can be 
nobody to impeach the alienation. But if 
it should: be held that the opinion of Mr, 
Justice Markby is the correct one, and that 
_the alienation is null and void against every 
body, there may possibly be some founda- 
tion for the argument based on Section 245, 
We are inclined to think that the circum- 
stance that it would so operate (if Mr, 
Justice Markby’s construction is correct) 
is an argument against its being so, and that 
the construction put upon that Section by 
the majority of the Court is the correct one. 


The decree of the lower Court must be 
affirmed with costs. 


The 3rd June 1870. 
Present: 


The Hon'ble Sir Richard Conch, Kt., Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. i 


ment—Alienation. 
Case No. 2994 of 1869. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 14th 
September 1869, reversing a decision of 
the Subordinate Judge of that District, 
dated the 14th May 1866. 


Ram Chura Lall and another (Plaintiffs) 
Appellants, 


VETSUS 


Respondents, 
A 
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The 6th June 1870. 
Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon blg F, B. "Kemp, 
Judge. 


Alteration of decree. 
Case No. 55 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Bkaugul- 
pore, dated the 27th November 1869. 


Mr. P. T. Onraet (Judgment-debtor) Ap- 
pellant, 


VETSUS 


Sunkur Dutt Singh and thers (Decree- 
holders) Respondents. 


Mr. R. E. Twidale for Appellant. 


Baboos Chunder Madhub Ghose and Lukhee 
Churn Bose for Respondents, 


After a decree has come up in appeal and been con- 
firmed by the High Court, a lower Court has no power to 
make any alteration in it even to correct a clerical 
error, 


Couch, C. J.—In this case, the decree of 


the lower Court was modified by this Court 
on a regular appeal, and the decree so modi- 
fied has become the decree of the High Court. 
The alteration which has been made in it by 
the lower Court is not an alteration to correct 
a clerical error, but is a material alteration 
in the decree by awarding interest on the 
amount of wasilat awarded. After.the de- 
cree has come up on appeal and been confirm- 


ed by this Court, the lower Court has no- 


power to make any alteration in it even to 
correct a clerical error. The proper course 
would to be apply to the High Court whose 
decree it has become; but we cannot consider 
this alteration as the correction of a mere 
clerical error ; far from being so—it is a very 
important alteration in the decree, I held 
(and I continue of that opinion) in the case 
of Bhdnus Shankar Gopalram versus Roghoo- 
nathram Mangalram, reported in Volume II, 
Bombay High Court Reports, page 106, that 
after a decree is confirmed by the High 
Court on appeal, the Subordinate Court has 
not the power of making any alteration what- 
ever in it. We must reverse the order with 
costs. 


Kemp, J,—I concur. , C 


The 6th June 1870. 


Present: 


The Hon’ble H. V. Bayley, Judge. f 
Review—Grounds of appligation.. g 
Case No. 63 of 1870. , 


Application for review of judgment passed 
by the Honw’ble Justices A. V. Bayley and 


A. G. Macpherson, on the 12th February’ 


1870, in Special Appeal No. 2799 of 
ı 1869. 


Seetanath Ghose and another (two of the 
‘Defendants) Petitioners, ' 


VETSUS 


Shama Soonduree Dossia (Plaintiff) 
Opposite party. 


Mr. G. C. Sconce for Petitioners. 


Baboo Debendro Chunder Ghose for 
Opposite party. 


In applying for a review it is not sufficient for the ap- 
plicant to make an affidayit that he was not aware of 
the existence of 2 document filed by the other party: 
the law requires that he also shewed due diligence’ and 
made inquiries to-ascertain its existence and found that 
it was not available, 


Bayley, J.—I REJECT this application for 
review with costs. 


The first ground. urged is that there is 


an affidavit before this Court to the effect 
that the defendant was not aware of the 
existence of two documents filed in this 
review, viz., a petition of the Commis- 
sioner of the Soondurbuns, ` dated the 
16th Srabun 1265, and a proceeding of 
that Court, dated the 25th October 1858, 
which would shew that the chitta of 1242, 
relied upon by the Court below, was not a 
genuine instrument. eľhis proceeding which 
was admittedly between parties other than 
the plaintiff and the defendant in this case, 
was a decision of the Commissioner of the 
Soondurbuns in regard to the Soonderbun 
and Jessore estates ; and although the afi- 
davit is that the defendant, applicant for 
review, was not aware of its existence be- 
fore, I do not think that that is a sufficient 
excuse ; for what the law requires is not that 
the party was not aware of a document, but 
that he also shewed due diligence and made 
enquires to ascertain its existence and found 
that it was not available. It is difficult to 


believe that ‘by’ a proper ‘search into’ such. 


well-known papers as the measurement 


at 
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papers in the office of the Commissioner of 
the Soondarbuns, which would naturally be 
the papers to be looked for in a boundary 
dispute like this, the party could not find 
the chitta® out before this last stage of re- 
view. œ 
e-: e F 
e itis then urged thata certain petition 
by Reazooddeen was binding as an ad- 
mission against the parties representing 
Reazooddeen ; but no such ground was taken 
*in the petition of special appeal, and we 
can, therefore, hardly be said to be wrong 
in law in not deciding on a point which was 
not put before us at all to decide, and on 
which we are now called to admit a review. 


Lastly, we are referred to two points ori- 
ginally taken in the petition of special ap- 
peal, viz., that . the evidence of certain wit- 
nesses had been wrongly rejected, and the 
whole evidence had not been duly consi- 
dered -by the Lower Appellate Court. On 
these points, however, it is unnecessary to say 
anything more than that they are completely 
covered and answered by our judgment in 
special appeal. 


` The application is, accordingly, rejected 
with costs. 


The 6th June 1870. 
Present: 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Won-appearance—Sections 58 and 151 
Act X. 1859—Review—Jurisdiction. 


Case No. 26 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 16th 
September 1869, afferming æ decision of 
the Assistant Collector of Buxar, dated 
the 26th May 1869. 


Radha Pershad Singh (Plaintiff) Appel- 
lant, 


VETSUS 
~” Sansar Roy (Defendant) Respondent. 
Baboo Mohesh Chunder Chowdhry for Ap- 


pellant. 


Chunder Mitter for Re- 
spondent. 


e. A defendant who has appeared on one or more oc- 
casions and contested the suit up toa certain point, is 


Baboo Romesh 
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not a defendant who has not appeared in the sense of 
Section 58 Act X of 1859, because at some subsequent 
stage of the proceedings he was not present when tke 
suit was heard. 


The proper construction of the word “revision” in 


Section 151 is not review, but such revision as the Board 


of Revenue and Commissioners as superior officers ex~ 
ercise over the proceedings of the Collectors and Deputy 
Collectors, or the High Court over the lower Courts 
under Sections 404 and 405, Criminal Procedure Code. 


Hetp that independently of Act X, there may be 
cases in which a Collector has power to admit a party 
to come in-and be heard when a proceeding has taken 
place in his absence; and that every presumption 
should be made in such cases in favor of his having 
jurisdiction, especially where the party would have been 
without a remedy if the review had not been admitted. 


® i 
Markby, J.—I Do not think that we need 
call upon the respondent in this case. 


- The facts necessary to state are these— 


On the 13th November 1867, the Assistant 
Collector in a suit for enhancement of rent 
held that the tenure was not liable to en- 
hancement. 


The landlord appealed against the deci- 
sion, and on the 17th February 1868 the 
decision was reversed by the Judge who re- 
manded the case to the Assistant Collector 
to enquire into the rates. 


On the 18th May 1868, the Assistant Col- 
lector. gave a decision for the plaintiff that 
the rates claimed were such as he was en- 
titled to demand. On that occasion the de- 
fendant did not appear, but he appealed to 
the Judge who, on the 3ist August 1868, 
refused to hear the appeal on the ground 
that the case must be governed by Section 
58 Act X of 1859, which provides that “to 
“ appeal shall lie from a judgment passed 
“ ex-parte against a defendant who has not ap- 
‘í neared, or from ajudgmentagainst a plaintiff 
“ by default for non-appearance,’’ but he in- 
formed the appellant that his proper course 
was to apply for review to the Assistant Col- 
lector under that Section. On the 19th 
February 1869, the suit was re-opened by the 
Assistant Collector, and on the 21st May 1869 
he gave a decree to the plaintiff at the rates 
admitted by the defendant, thinking that the 
plaintiff failed to prove the rates at which 
he claimed. He says that the point which 
the plaintiff wished to prove was that the 
rent paid for the lands was below the pre- 
vailing rate payable by the same -class of 
ryots for land ofa similar description and 
with similar advantages in the places ad- 
jacent, and he thinks that the plaintiff’s 
proofs did not establish this. The plaintiff 
then went up to the Judge in appeal of the 
lOth December 1869, and the first objection 
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that he took was that the first Court had 


acéed contrary to the provisions of Section 
58 in reviving the suit, and also that the 
rates claimed by the plaintiff ought on the 
evidence to have been allowed. 


The Lower Appellate Court declined to go 
into the first objection on the ground that 
it was not cognizable in appeal ; and on the 
second objection, held that the plaintiff was 
bound under Section 17 to prove that the 
increased rate of rent demanded was fair and 
equitable. On this latter point, he thought 
that the decision of the first Court was right 
-and affirmed it accordingly. 


It is contended before us in the first 
place, that the Judge ought to have enter- 
tained the first objection taken before him 
in appeal, and it is also contended that the 
objection was in fact good in law. Now we 
think that the appellant before us is so far 
tight as that the words of Section 58 do not 
apply to such acase as this. The very same 
question came before another Division Bench 
of this Court upon Section 119 Act VIII of 
1859, the first paragraph of which is precisely 
similar to that of Section 58, and it was 
then held, as we now propose to hold, that a 
defendant who has appeared on one or more 
occasions and contested the suit up to a cer- 
tain point is not a defendant who has not 
appeared in the sense of Section 58 merely 
because on some subsequent stage of the pro- 
eeedings he was not present when the suit 
was heard. In this'case, the defendant had 
appeared atthe original hearing, had gone 
up to.the Court on appeal, and it was only 
when the case came back on remand that 
he failed to appear, but he had appeared in 
the earlier stages of the litigation. No 
doubt, therefore, the Judge was wrong when 
he declined to proceed further in appeal on 
this point. 


It is too late, however, now to rectify 
this error, and the defendant having lost 
the appeal to which he was entitled, ought 
not to be shut out unless upon the clearest 
grounds. 


Tt is contended that the action of the As- 
sistant Collector in re-opening the suit was 
altogether without jurisdiction. Now, on 
the point of jurisdiction,—we should always 
require to be clearly satisfied before setting 
aside the the decision of the Lower Courts 
on that ground that there was a clear want 
of jurisdiction ; and we should require it 
especially in a case of this kind where the 
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necessity for taking that course arose out 
of the objection of the very party who now 
seeks to contest the jurisdiction. Had not 
the plaintiff objected to the Judge hearing 
the appeal of the 3lst August 1888, the de- 
fendant would then have been heard in his 
appeal, and the whole matter wéuld havee 
been finally decided. 


Now, we have not before us the reasons 
whick induced the Assistant Collector to 
admit this case to a re-hearing, .but it is° 
argued that under no circumstances can a 
Collector review his decision. It is said 
that that is so, firstly, because in Section 
151 Act X of 1859 itis laid down, in .the 
concluding words, that “no judgment of a 
* Collector or Deputy Collector in any suit, 
“and no order of a Collector or Deputy 
‘‘ Collector passed in any suit and relating 
“ to the trial thereof, or after decree and 
“ relating to the execution thereof, shall be 
“ open to revision or appeal, otherwise than 
“as expressly provided in this Act.” We 
think that the proper construction of the 
word “revision” is not review, but such 
revision as the Board of Revenue and Com- 
missioners as superior officers exercise over 
the proceedings of the Collectors and De- 
puty Collectors, or this Court over the pro- 
ceedings of the Lower Courts in Criminal 
trials under Sections 404 and 405 of the 
Criminal Procedure Code. 


It is also said that the power of a Collector 
to admit a review is further limited by Section 
154, but that Section only applies to'cases in 
which the judgment of the Collector is final, 
and, as has been already shewn, the judgment 
was not so in this case. We think, how- 
ever, that independently of any provisions 
contained in Act X, there may be cases in 
which a Court has power to admit a party 
to come in and be heard when a proceeding 
has taken place in his absence, We admit 
that’ these cases must be exceedingly rare, 
but we do not think that we ought to hold 
asamatter of law that he acted entirely 
without jurisdiction. We think that every 
presumption which we ought to make ought 
to be in the other way, especially in a case 
where, if the review had not been admitted, 
the party would have been entirely without 
a remedy. 


The only other question is whether the 
appeal is rightly disposed of by the Judge 
on the merits. What we understand the 
Judge to mean when he says that “the 
“party seeking to enhance must adduce 
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‘most ample and convictive proof that the 
<‘ineveased rate of rent demanded is fair 
“and equitable,” is that he means fo say 
that they are fair and equitable when tried 
by the tef of the rules for enhancement 
laid down in Section J7,. because he had 
“immediately prior to using those words, re- 
e ferred to Section 17, and he immediately 
afterwards goes on to affirm the judgment 
of the first Court which had proceeded, in 
, his judgment, entirely upon that Section. 
We do not think, when the Judge used 
‘those words and referred to the Section, 
he intended to set up any standard of fair- 
ness and equity except that laid down under 
Section 17. We think, therefore, that this 
ground also fails, and the result is that this 
special appeal is dismissed with costs. 


EE 


The 6th’ June 1870. 
Present: 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Usufructuary mortgage—Possession. 
Case No. 70 of 1870. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 30th Sep- 
tember 1869, modifying a decision of the 
Sudder Moonsiff of Chuprah, dated the 
81st December 1868. 


Shaikh Fyezoollah and another (Defendants) 
. Appellants, 


VETSUS 


Syud Kazim Hossein and another (Plaintiffs) 
Respondents. 


Baboo Debendro Narain Bose for Appel- 
lafts. 


Baboo Kalee Kishen Sein for Respondents, 


A party who by paying off a mortgage debt becomes - 


an usufructuary mortgagee in place of the original zur- 
i-peshgeedar does not need to sue for the amount due, 
but is entitled to remain in possession until the whole 
debt has been discharged by the usufruct, 


Markby, J.—Tuis is rather a complicated 
case, but we do not think it necessary to 
‘state the facts at very great length. 


The suit was for possession of 114 pie of 

“= Mouzah Kureem Chuck and 33 cottahs in 
Mouzah Danawana. We may get rid of 

the 34 cotinhs at once, for it is admitted 
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that no questioa arises in this appeal as re- 
gards those lands. 


The 114 pie may then be divided into 


‘two parts, viz., 8 pie which is said to have 


come into the family of Bibun and 34 pie 
which is said to be a share in the two annas 
which belong to Hessamoodeen. As to the 8 
pie which came to the family of Bibun, it 
is found now beyond question by the lower 
Courts that the share of Hossein Ali and 
the share of Enayet Ali have been conveyed 
by a valid instrument to the defendant, and 
+o that extent she has beeg successful. The 
only question before us rises as to the share 
of Kefait Ali which descended to Nuzur Ali. 
That share, whatever it was, went to Kaneez 
Fatima, the plaintiff’s vendor, and the Lower 
Appellate Court has given hima decree for 
it. The objection raised in special appeal 
is, that the Lower Appellate Court has not dis- 
posed of the finding of the first Court, that 
whatever may have been the title of Kaneez 
Fatima, she never obtained possession, and 
therefore the claim of the plaintiff who de- 
rives through her is barred by limitation. 


The first Court did in fact find generally 
that Kaneez Fatima never obtained pos- 
session of any share at all in this property. 
The Lower Appellate Court, when it reversed 
that finding, no doubt, had just been speak- 
ing, not of the share which came from Kefait 
Ali to Kaneez Fatima, but of the share 
which came from Mussamut Bibun to Kaneez 
Fatima ; but seeing that that Court has re- 
versed the judgment of the first Court on 
this point, we think that the proper infer- 
ence is that it intended to find that which 
is far the more probable thing in point of 
fact,—that Kaneez Fatima did get into pos- 
session, not only of what came from Mussa- 
mut Bibun, but of all that which her father 
Nuzur Ali was entitled to—that is to say, 
what he ‘obtained from both Kefait Ali and 
Mussamut Bibun. This disposes of the first 
point. 


Then the other point taken is as to the 
34 pie share which came to Kaneez Fatima 
through Hessamoodeen. As to this the 
first attempt of the defendant was to set 
up a title to it under a will of Hessam’s 
daughter Ameerun. That attempt however 
altogether failed, and that failing, he fell back 
upon a zur-i-peshgee lease originally executed 
by Hessamoodeen to which he said he had a 
title by paying off the debt and being from 25 
years ago ever since in possession. * Both 


.the Courts below have found that in fact ‘ 


N 
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this was so: and that the defendant had be- 
come the mortgagee of this property in ‘the 
place of the original zur-i-peshgeedar ; but 
the Lower Appellate Court finding this, does 
not dispose of the plaintiff’s suit as to this 
3% ple share, but says “if the proportional 
“amount of the mortgage-money of Fyezool- 
“lah in respect of the share of Mussamut 
< Ameerun, mother of the vendor, had not been 
“ satisfied by the proceeds of the mortgaged 
“ property, then he (defendant) is at liberty to 
*‘recover the same by instituting a suit.” It 
seems to us that this is just reversing the posi- 
tion of the parties.e On the facts found by the 
Lower Appellate Court, the defendant is in 
possession as zur-i-peshgeedar, nnd he has 
aright to remain in possession until the 
plaintiff can show that the whole debt has 
been discharged by the usufruct. But the 
plaintiff in this suit made no such allegation, 
and no enquiry was held on this point. He 
failed to prove his title to possession, and 
until he can prove these, he- cannot recover 
possession against the zur-i-peshgeedar, but 
can, if he thinks proper, institute legal pro- 
ceedings in Court for that purpose. 


As the facts have been enquired into and 
found in this case, the defendant has a right to 
retain possession against the plaintiff of the 
33 pie share. The result of our “judg- 
ment, therefore, is that the decision of the 
Lower Appellate Court so far as it holds 
the plaintiff entitled to the 34 pie share de- 
rived from Hossein Ali is reversed, and the 
plaintiff’s suit as regards that share dismiss- 
ed, and in all other respects the judgment of 
‘the Lower Appellate Court is held godd and 
should stand. Each party should bear his 
own costs in this appeal. 


The 6th June 1870. 
Present: 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Sale for’ arrears of rent—Absence of 
shareholder’s name. 


Case No. 11 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Shahabad, 
dated the 23rd December 1869, reversing 
a decision of the Moonsiff of Arrah, 
dated the 25th February 1869, . 
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Doorbijoy Mahtoon (Plaintiff) Appellant, 
š VETSUS | 


Prithee Narain Singh (principal Defendant) 
Respondent. se 


Baboo Boodh Sein Singh for Appellant. 
Baboo Prosunno Coomar Roy for Respond- 
ent. 


Where a tenure is duly sold for arrears of rent un- 
der Act X of 1859 and Act VIII (B. C.) of 1865, the 
absence of a shareholder’s name from the proceedings 
does not as a matter of law ‘invalidate the sale as 
against him, l 


Markby, J.—THERE are five grounds of 
appeal taken in this case, but as they stand 
they none of them, except the first, raise 
any ‘intelligible point of law, and we have 
not been informed in the course of the argu- 
ment what the points are which are intend- 
ed to be raised by them. As to the’ first 
ground, however, there does seem to arise 
this question, that whereas the name of the 
plaintiff does not appear in the decree which 
the zemindar obtained for rent, his share 
in the property has nevertheless been sold. 


It is, however, established by the decision 
of the first Court, and that finding is not 
displaced by the second Court, that the 
plaintiff is a shareholder, and. the Judge 
says that both parties admitted that the land 
in dispute was duly sold for arrears of rent 
under the provisions of Act X of 1859 and 
Act VIII of 1865 (B. C), and from this he 
the plaintiff’s name 
appeared in those proceedings or not, the 
sale of the tenure was good against him. 
There is no reason shewn to us why this 
conclusion of the Lower Appellate Court is 
not right. It does net follow as a matter 
of law that because the plaintiff’s name 
did not appear in the proceeding, therefore 
the sale of the tenure is invalid.. It may 
be that his name was not registered in the 
zemindar’s sheristah as a shareholder, and . 
that therefore the zemindar was not bound 
to recognize him as his tenant ; or it may be 
that there was an engagement made between 
the zemindar and the other shareholders 
with his consent. Be that as it may be, it 
is sufficient here to say that the inference 
which the Lower Appellate Court has drawn 
is not shewn to be wrong. 


The special appeal is dismissed with costs. 
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The 7th June 1870. 


Present: 


\ The Honble L. S. Jackson and F. A. 
° Glover, Judges. 


® ® 
» Joint Hindoo family—Suit by member 
—Separation. 


Case No. 11 of 1870. 


f Regular Appeal froma decision passed 
by the Officiating Judge of Moorsheda- 
bad, dated the 4th October 1869. 


Mooktakeshee Debee (Defendant) Appellant, 
versus 
Oomabutty (Plaintiff) Respondent.. 


'Baboos Romesh Chunder Mitter and Kalee 
Mohun Doss for Appellant. 


Baboo Sreenath Doss for Respondent. 


In a suit by the mother and guardian of one of two 
nephews to set aside a hibbanameh under which de- 
fendant, who ‘was the wife of their uncle, claimed to 
hold separately one-third of the property in dispute, 
it having been objected that the property being, accord- 
ing to plaintiff's allegation, joint and undivided, the suit 
should have been on the partof all the co-sharers in- 
terested, plaitniff was permitted in appeal to have her- 
self placed on the record as plaintiff in her double capa~ 
city of guardian of both the infants. 


The principle contained in the judgment of the Privy 
Council in the case of Appoovier versus Rama Subha 
Aiyan, namely, that there might be among the members 
of an undivided Hindu family an operative division 
of title without a corresponding division of the sub- 
ject matter to which that title relates, was held not to 
apply in a case where there was no deed or agres- 
ment between the parties contemplating the subject of 
separation, but only vague expressions and statements 
contained in petitions not directed to that particular 
subject. 

Jackson, J.—THE facts out of which the 
present, suit has arisen are fully stated by 
. the Zillah Judge before whom it was tried. 
It seems, therefore, unnecessary to re-state 
those facts at any greaf length. 


The gist of the matter is this-that the 


property to which the suit relates, whether’ 


divided or undivided, is the property of three 
„persons, of whom, unless the hibbanamah in 
. dispute be a valid document, Kasheenath 
Roy is one, and his two nephews, sons of 
his deceased brothers, namely, Grish Narain 
. Roy and Mohendro Narain -Roy, are ‘the 
other two. 


The suit was brought by Gomabutty, the 
mother and guardian of Mohendro Narain, 
for the sake of setting aside the hibbah 


under which the defendant Mooktakeshee,- 
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who is Kasheenath’s wife, claimed. to hold 
separately one-third of the property ‘in 
dispute. One of the objections taken by 
the defendant, which was unsuccessful before 
the Judge but which was again urged before 
usin-appeal, was that the property being, 
according to the plaintiff’s allegation, joint 
and undivided, she was not competent to 
maintain this suit in her capacity as guard- 
ian of one of the co-sharers, but the suit 
should have been on the part of all the 
co-sharers interested. After the argument 
had proceeded some length, we intimated 
our opinion that the plafutiff, who, as it 
appears, is the guardian of Grish Narain 
as well as of Mohendro Narain, should have 
herself placed on the record as plaintiff in 
her double capacity of guardian of both 
the infants. This has accordingly been 
done, and the requisite amount of stamp 
duty has been paid, so that the suit now 
represents the interests of the co-sharers 
excepting Kasheenath, whose share is now 
in question. 


‘I may say that the only question we have 
had to consider on this appeal, is whether 
the property to one-third of which the 
hibbah relates has been and is divided as to 
interest, or whether this Hindoo family 
continues to be a joint undivided Hindoo 
family in estate. 


We have. been very much pressed with a 
definition of an undivided Hindoo family in 
Hindoo Law, contained in the judgment of the 
Judicial Committee of the Privy Council in 
the case of Appoovier versus Rama Subha 
Aiyan in XI Moore’s Indian Appeals,* where 
the judgment commences at page 88. The 
passage on which the appellant relies is this— 
« According to the true notion of av undivid- 
‘ed family in Hindoo Law, no individual 
‘member of that family, whilst it remains 
‘undivided, can predicate of the joint and 
‘‘ undivided property, that he, that particular 
“member, has a certain definite share. No 
‘« individual member of an undivided family 
“« could go to the place of the receipt of rent, 
‘and claim to take from the Collector or 
‘‘receiver of the rent a certain definite share. 
« The proceeds of undivided property must 
“be brought according to the theory of an 
‘ undivided family, to the common cheat or 
‘purse, and then dealt with according to the 
“ modes of enjoyment by the members of an 
‘undivided family. But when the members 
“of an undivided family agree among them- 
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‘f selves with regard to particular property, 
“that it shall thenceforth be the subject of 
“ ownership in certain defined shares, then 
“ the character of undivided property and 
‘* joint enjoyment is taken away from the 
“ subject matter so agreed to be dealt with ; 
“and in the estate each. member has 
“thenceforth a definite and certain share 
“ which he may claim the right ‘to receive 
“and to enjoy in severalty, although the 
‘“‘ property .itself has not been actually 
- “ severed and. divided.” 


Now, we mus® bear in mind for what 
purpose this definition was set forth. 
Looking at the facts of that case, it evi- 
dently was with advertence to the conten- 
tion by the appellant that a division in such 
a case as this meant a division by metes and 
bounds, and that there could be no operative 
division of title until such a division had 
taken effect upon'the property; and their 
Lordships, repudiating any such view, held 
that there might be an operative division of 
title without a corresponding division of the 
subject-matter to which that title relates, 
and then, applying the principle so enunciat- 
ed to the particular case, their Lordships 
show that the members of the undivided 
family had agreed amongst themselves, with 
regard to the particular property, to have a 
written deed executed embodying their inten- 
tions of which the words are set out in the 
judgment, and which indicate quite unmis- 
takeably the intention of the parties to 
separate and to enjoy that which had been 
joint property in definite specified shares. 


It seems to me .that it would be going 
very much beyond what their Lordships 
‘intended in that case, were we to attribute to 
vague expressions and statements contained 
in petitions, not directed to that particular 
subject, the effect of solemn deeds or agree- 
meuts between the parties whether reduced 


to writing or not, but agreements contem-. 


plating the very subject of separation. 


In this case, there is not only no docu- 
ment in which an agreement to separate is 
embodied, but there is no evidence that the 
members of the family came together with 
any such intention or made ‘any such agree- 
ment. It is only sought to be shown,:or to 
be inferred, from vague random expressions 
in certain petitions, or from the evidence 
of certain persons who have been cited as 
witnesses in this case, that as to portions 
of the property rents had been separately 
collected ; but there is no documentary evi 
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dence ; there is nothing beyond some verbal 
assertions: and as to the petitions upon 
which the defendant relies, every one of 
those petitions contains, together with the 


vague statements relied upon, £ positive g 


assertion that the parties are at this mo- 
ment in a state of ¿jmalee 


perty. 


There is a certain presumption in favor 
of the family continuing joint, and I think 
that, in the circumstances of the case, the 
Judge was quite right in concluding that 
the defendant, on whom the burden of 
proof lay, had not discharged herself of 
that burden by showing that the family 
were separate in estate. There can be no 
doubt that if such separation had been 
made out, the ‘plaintiff could have no in- 
terest which would enable her to main- 
tain the present suit; but it also follows, 
conversely, that if such separation was not 
made out and if the property eontinued 
to be the common property of a joint 
Hindoo family, the co-sharer, Kasheenath, 
had no power.to make the hihbah which is 
before us in this case, and that, consequent- 
ly, the defendant had no title under the 
hihbah. 


The result, therefore, I think must be 
that the plaintiff must succeed so far as to 
obtain a declaration from the Court that the 
hihbah is not a valid instrument and that 
the defendant has no title thereunder. Be- 
gard being had to the circumstances of the 
case and to the fact that Mookhtakeshee is 
the wife of the co-sharer, Kasheenath, who 
is manifestly from the evidence a lunatic 
and incapable of mauaging his own affairs, 
I think it is not necessary that the decree 
should run so as to direct the ejectment of 


Oomabutty from the land, and theréfore I. 


think the decree of the Court below ought 
to be modified to tlfis extent; but it will 
remain clear from the judgment and deeree 
now made in this case that any possession 
which Mookhtakeshee may retain -will not be 
in the quality of owner under the hibbah, 
but simply out of her relation to Kashee- 
nath; one of the co-sharer’s. 


The costs of the suit will, of coursé, in- 


clude the costs which the plaintiff incurred by. 


payment of excess stamp duty here, repre- 
senting Grish Narain’s interest in the pro- 
perty. 


The respondent is entitled to her costs of 
this appeal. 


or jéint pro-° 
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The 7th June 1870. 


Present: 


The Hon'ble H. V. Bayley and W. Markby, 


Judges. 


°” Arbitration award — Appeal — High 
Court’s powers of revision. 


In the matter of 
Shaikh Elahee Buksh and others, Petitioners, 


VETSUS 


Shaikh Hajoo and another, Opposite Party, 


Baboo Debendro Chunder Ghose for Peti- 
tioners. 


Baboo Mohinee Mohun Roy for Opposite 
Party. 


A judgment passed by a Moonsif in accordance with 
an arbitration award 1g not subject to an appeal to the 
Judge. A judgment of a Judge reversing a judgment 
of the lower Court passed in accordance with an arbi- 
tration award, was accordingly set aside by the High 
Court under its extraordinary powers of revision under 
the Charter Act as passed without jurisdiction. 


Markby, J.—I THINK this rule must be 
made absolute. There was a suit before the 
Moonsiff. That suit was referred to arbitra- 
tion. Pending the arbitration, a dispute 
arose as to whether or not the arbitrators 
could proceed. An application was made to 
the Court, and the Moonsiff expressed an 
Opinion that the arbitration could proceed. 
Thereupon, two of the arbitrators proceed- 
ed to make the award, and the Moonsiff 
gave a judgment in accordance with that 
award. . 


Against that decision, the defendant ap- 
pealed to the Judge. The Judge was of opi- 
nion that the award was invalid, and upon a 
consideration of the evidence on the record, 
he found that the plaintiff’s claim was not 
satisfactorily proved, and therefore reversed 
the judgment of the Moonsiff.and dismissed 
the plaintiff’s suit. 


We think that the order of the Judge 
_ ‘was made without jurisdiction and ought to 
be set aside. The function of the Court in 
arbitration cases in dealing with an award is 
laid down in Sections 324 and 325 Act 


VIIL of 1859. Under Section 824, an award 
can only be set aside on two grounds, viz., on 
the ground of corruption, and on the ground 
of misconduct on the part of the arbitrators. 
Under Section 325, the Court, if no applica- 
tion to set aside the award on the grounds 
above-mentioned be made, or if any applica- 
tion, be made but refused, shall proceed to 
puss judgment according to the award, and 
in every case in which judgment shall be 


| given according to the award ; the judg- 


ment shall be final. No provision is there- 
fore made for a case in which the award 
is absolutely void ; and Whether or no it 
is convenient that that should be the state 
of the law, it is quite clear that the remedy 
is not and cannot be by an appeal to the 
Judge. Of course, we do not in the least 
mean to intimate any opinion whether this 
award was a good or a bad award, or whe- 
ther it cau be enforced—that question is not 
before us. All that we do mean to say is 
that when a judgment was passed by the 
Moonsiff in accordance with it, that judg- 
ment was not subject to any further appeal 
to the Judge, We think that this opinion 
of ours is in accordance with the view of 
law taken ina case reported at page 205, 
Volume VIII, Weekly Reporter ; and al- 
though it is true that it appears at first sight 
somewhat in conflict with the view taken in 
a case reported at page 393, Volume XII, 
Weekly Reporter, I doubt if it is really so. 
This last case was one of a very peculiar 
character. The reference to arbitration did 
not take place until after a remand from 
this Court ; and looking to the order of re- 
ference, I doubt very much whether the 
record. ever really left the Court. I am 
inclined to thing that only the question 
on remand was referred to the arbitrators. At 
any rate, it is obvious that the course taken 
by the Judge in this case is erroneous, 
There was no judgment, according to the ar- 
gument of the very party who appears to 
show cause, upon which an appeal could lie. 
The only contention is that the proceeding 
under the arbitration was void, and there 
was no judgment by the Moonsiff of his own, 
but only a decree according to the award. 
Upon this fact alone, however, it seems clear 
to us that no appeal could lie . because there 
Was no judgment to appeal against. 


We think, therefore, that the Judge acted 
without jurisdiction in this case, and that 
his judgment must be set aside and this.rule 
made absolute with costs assessed at two 
gqld-mohurs. 


B 
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The 8th June 1870. 
f l | Present: 
_ The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


f 
Hindoo Law—Ancestral property— 
Court of Wards—Right of suit. 


Case No. 20 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 31st December 1869. 


@ a 
Bolakee Sahoo (Defendant) Appellant, 
versus 


The Court of Wards on behalf of Sheo 
Sunkur Pershad Sahoo, minor, (Plaintiff) 
Respondent. 


Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Mitter for Appellant. 


Baboos Onookool Chunder Mookerjee and 
_duggadanund Mookerjee for Respondent. 


The principle of the Mitakshara Law that, if a father 
recover ancestral property which had been taken away 
by a stranger and not recovered by the grandfather, he 
need not share it against his inclination with his sons, 
was held to apply @ fortiori where the property would 
have been irrevocably lost to the family, but was re-pur- 
chased by a member who was atthe time solely en- 
titled, and who advanced the money out of his self-ac- 
quired property. 


The Court of Wards has a perfect right to maintain 
a suit for the recovery of land belonging to a minor, 
which is in possession of a person not having a good 
title thereto. 


Markby, J.—THIs wasa suit brought by 
the Court of Wards on behalf of Sheo 
Sunkur Pershad Sahoo, minor son of Suda- 
burt Pershad Sahoo, to recover possession 
of a l anna 9 pie share of Mouzah Ruhim- 
pore Delna, Sudaburt Pershad was the 
only son of Dakhin Sahoo. It appears 
that Dakbin Sahoo’ purchased, in execution 
of a decree against Mussamut Moonya, a 5 
annas 4 pie share in Mouzah Ruhimpore 
for rupees 7,800. After Dakhin’s death, and 
when Sudaburt was the only representative 
of the family (his son, the present plaintiff, 
not being then born), one Furhat Hossein 
claimed a l-anna8 pie share out of the 
property so purchased by Dakhin Sahoo, 
on the ground that prior to that purchase 
his father Koorshed Hossein had obtained 
a mortgage on this property and a decree 
for foreclosure, and that as heir to his father 
‘he was entitled to this share of the proper- 


Se 


ty. It appears that this right had been 
asserted by Koorshed Hossein during the 
proceedings in execution of the decree 
under which Dakhin Sahoo purchased, but 
had then been summarily rejecteg. Furhat 
Hossein was, however, not barred by the 
Statute of Limitation, because he gnly, cam 

of age shortly prior to the year 1859. 
Upon that claim being made by Fuarhat 
Hossein and a suit instituted, a compromise 
was effected by Sudaburt paying to Ferhat 
Hossein the sum of 4,200 rupees, upon’ 
receipt of which Furhat Hossein filed in 
Court an abandonment of his claim. 


The share in the property which the 
plaintiff now seeks to recover, is made up 
of the 1 anna 8 pie share so claimed by. 
Furhat Hossein and recovered by.Sudaburt, — 
as just now mentioned, and 1 pie out of the 
remainder of the 5 annas 4 pie purchased 
by Dakhin. 


The defendant made his title to this pro- 
perty under á deed of sale executed by Suda- 
burt Pershad in the year 1867 after the 
birth of the minor, by which, in considera- 
tion of the sum of 10,937 rupees 8 annas, 
Sudaburt conveyed this 1 anna 9 pie share 
to him. In the deed of sale, the property 
conveyed is generally described as joint and 
separate ; and it is also alleged on various 
grounds that there was a necessity for 
bringing the property to sale. 


Four issues were raised in the Court below ; 
but the only two upon which any question 
arises in this appeal are what are described 
as the first and the second issues of fact, 
viz., “ whether the property in suit is ances- 
“tral or was it aeguired by Sudaburt Per- 
“shad, father of the minor,” and “ whether 
“the property in suit is sold under legal 
“ necessity aS provided by the Shastras, and 
“ whether its considgration-money is defray- 
“ed to meet lawful expenses or not.” ' 


Upon the first issue, the Subordinate 
Judge has found that out of the 1- anna 9 
pie now claimed, 1 anna and 8 pie is to be 
considered as the property acquired by 
Sudaburt Pershad by reason of his having 
got rid of the claim of Furhat Hossein in the 
manner above-mentioned. The remaining 
l pie he holds to be joint; and considering 
that the legal necessity alleged did not exist, 
he finds that as to that 1 pie the sale is in- 
valid, and he accordingly gives the plaint- 
iff a decree for posséssion of that ] pie— 
dismissing the rest of his claim, i 
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Both the parties have appealed to this 
Court. The defendant contends, firstly, 
that a cas of legal necessity sufficient for 
the purchase is made out ; and secondly, that 
the Cour,of Wards is not competent to bring 
ghis suitg and he also states that he is pre- 
epared to argue, if necessary, that the 
plaintiff could not recover in this suit except 
upon condition of his re-paying the purchase- 
money which the defendants had paid in 
‘respect of the lands, and also that upon 
general principles of Hindoo Law the sale 
was good as to the father’s half share; but 
as these last two questions would only be- 
come of importance in case we should reverse 
the decision of the Court below upon the 
main question decided against the plaintiff, 
argument upon them was deferred. 


* The plaintiff, on the other hand, besides 
contesting these propositions, contends that 
the decision of the Court below, that 1 anna 
8 pie of this property was self-acquired, 
was wrong. 


It will be most convenient to dispose of 
this last question, which is that raiseé by 
cross-appeal, first. Upon this point, we 
think that the decision of the lower Court 
may be upheld. The question is one not 
free from difficulty, on account of the very 
peculiar state of the family at tlie’ period 
when the events took place, that has been 
relied upon as changing the character of 
this property. It uudoubtedly came into 
the possession of Suidaburt as a property 
acquired by his ancestors ; but in the year 
1859, Sudaburt, as the sole representative 
of the family, was solely and absolutely 
master, not only of the property which he 
had himself acquired, but also of that which 
had descended to him from his father. For 
this reason, we think that we may safely 
adopt the view which the Subordinate Judge 
seems to have adopted,—that Sudaburt was 
dealing with Furhat Hossein in perfect good 
faith, and . that the transaction was not 
entered into for any secret or fraudulent pur- 
pose, but was really such as upon the face of 
it it was represented tobe, Had the state of 
the family been different and had Sudaburt 
then been acting not only on his 
own behalf but on behalf of other members 
of the family, we should have had much 
greater difficulty in accepting this view of 
it; but as he was able to deal with the pro- 
perty exactly as he pleased, we are ata 
loss to see what reason he could have had 
for in any way misrepresenting the nature 
of his transactions. Looking, therefore, 


to the nature of this transaction as disclosed 
by the razeenamah, it appears that he did, 
in fact, admit the claim of Furhat Hossein: 
to be a good and valid claim. The com- 
promise is effected by repaying to Furbat 
Hossein his share of the purchase-money 
in full with interest up to the date of the 
compromise, - According to a passage of the 
Mitakshara Law, to be found at page 279 of 
Colebrooke’s Translation, “if the father re- 
‘“eover property, which had been acquired 
“ by an ancestor, and taken away by a 
“stranger, but not redeemgd by the grand- 
‘father, he need not himself share it, 


“against his inclination, with his sons, any 


‘more than he need give up his own acqui- 
‘sitions,’ If this be the case where the 
property is recovered by a single member 
of the family upon the strength of the an- 
cestor's title, the same principle will seem 
to apply with still greater force where the 
property would have been irrevocably lost 
to the family, but was re-purchased by a 
person who at the time was solely entitled, 
and who (as is proved in this case). advances 
the money out of his own self-acquired pro- 
perty. On these grounds, therefore, we 
uphold the decision of the Subordinate Judge 
on this part of the case, and hold that 1 anna 
8 pia of the property claimed was what 
Sudaburt Pershad had a title to dispose of 
to the purchaser. ; 


The only question that remains is as to 
the 1 pie share, and as to this the Subordi- 
nate Judge has held that there was no legal 
necessity to justify a sale even of this small 
share of the family property. We agree 
with the Subordinate Judge in thinking 
that with one exception all the grounds re- 
lied upon by the defendant as constituting 
the legal necessity—fail. But it was esta- 
blished that there was due by the ancestor, 
Dakhin Sahoo, to his brother, Bhugwan 
Lall, a debt which his family was bound to: 
discharge. We also think it established 
that a sum of rupees 3,645 was borrowed by 
Sudaburt under a bond from Bhikun . Sahoo 
on the 3rd January 1862, and as appears 
from the roobokaree of the Principal Sadder 
Ameen of the 25th February .1862, rupees 
1,491 were paid to the widows of Bhikun 
Lall, who had actually obtained a decree and 
were about to put this very Mouzah Ruhim- 
pore up to sale. This bond of rupees 
8,645 was paid off in 1864 by money 
raised on a zur-i-peshgee lease of Mou- 
zah Ruhimpore granted to Ram Gobind, 
and the last mentioned debt is one of the 
debts paid off by the purchase-money res 
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ceived from the defendants under the pur- 
clfase which is now sought to be set aside. 
We think itis established, therefore, that 
there wasa debt for which the family was 
Jiable, and'that the debt has been discharged 
in the manner above stated, ¿. e., under legal 
necessity by the sale of this 1 pie share of 
the family property. It does not appear 
that the value of that share was greater 
than the debt to the liquidation of which 
it had been applied ; and we think, therefore, 
that as to this 1 pie also the defendant’s 
purchase can be maintained. 


Jt is unnecessary, therefore, to consider 
the other points raised in appeal; and the 
result is that the decision of the Lower 
„Court, so far as it regards the 1 anna 8 pie 
share, is affirmed, and the cross-appeal dis- 
missed ; and that the gaid decision of the 
lower Court, so far as it regards the 1 pie 
share, is reversed, and the plaintiff’s suié in 
regard to that share dismissed. In other 
words, the plaintifi’s sui# is dismissed 77 
toto. The appellants are entitled to their 
costs of this appeal. 


There is, however, one other question 
of Jaw which was argued in this case by 
the appellant, vtz., that the Court of Wards 
acting on behalf of the minor could not 
maintain the present suit, because the minor 
after attaining majority might ratify the 
father’s acts. We think that this objection 
is quite untenable and that the Court of 
Wards havea perfect right to maintain this 
suit on the minor’s behalf, if the defendant 
not having a good title to the property is 
in possession of the lands which belong to 
the minor. 





The 8th June 1870. 
„Present: 
The Hon'ble L. S. Jackson and E. Jackson, 
: Judges. 


General Mooktears—Notice of sale— 
Regulation VIII of 1819, 


Cases No 198 of 1870. 

Special Appeal from a decision passed by 
the Judge of East Burdwan, dated ihe 
10ch November 1869, reversing a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 9th July 1869. 
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Motee Lall Nundee and others (Defendants) 
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Mr. W. A. Montriou for Appellant. 


Baboo Onookool Chunder Mookerjee for 
Respondents. 
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Where a general mooktear empowere@ to act .on, 
behalf of co-sharers does formal acts to enforce the 
rights of his principals (the zemindars), it is not neces-® 
Sary to trace back his authority in each case to the 
explicit sanetion of every single member of the family. 
Mooktears must be considered to have a certain discre- 
tion, and unless the contrary is shewn to do such acts, 
as come within the ordinary scope of their duty with 
authority. 


In a case of a sale under Regulation VIII of 1819, 
Where the putnee was a small piece of land upon which 
there was no town or village or cutch-rry of any kind, 
and the peon stuck up the notice in the Collector's 
office and also at to the sudder cutcherry of the zemin- 
dar and obtained the receipt of the. defaulter in the 
latter place, he was held to, have carried out substanti- 
ally, as far as he could, the provisions of the law regard- 
ing notice. è 


L. S. Jackson, J.—Tuts was a suit by a 


‘putnee talookdar to obtain the reversal of a 


sale made at the instance of the zemindar on 
various grounds. The putnee, which con- 
sists of 62 beegahs of land, was created by 
a bynamah, dated 26th Kartick 1272, and 
the sale complained of took place on the 
13th May 1868, or about two and a half 
years afterwards, . 


The plaintiff suceeeded in the Court of 
the Subordinate Judge, but that decision 
wes reversed on appeal by the Zillah Judge ; 
and the strength of the contention raised by 
Mr. Montriou for the appellant lay in his 
objections to the mode in which the evidence 
and the facts of the case had been handled 
by the Lower Appellate Coart. 


I think the principal matters we have 
had to deal with in this appeal, were the 
misapprehension and misconception of the 
evidence by the Judge, which, it is contend- 
ed; were suflicient 5 invalidate his judg- 
ment and to entitle the special appellant to 
a new trial ; and the particular grounds on . 
which the plaintiff is consideréd to have 
been entitled tothe judgment of the Court, 
and upon which the Judge is considered to 
have miscarried, were, first, that the putnee- 
dar had paid therent; next, that some of the 
zemindars under whom he held had not 
given their sanction to the proceedings ; 
then, that the sale was void for want of due 
publication of the notice under Regulation 
VIII of 1819; and there was another, that 
the order of sale in the lotbundee under 
which this and other putnees were sold had 
been departed from, 
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As to the mode in which the Judge has 
treated the evidence, I am bound to say that 
I cannot consider his decision altogether 
satisfactory. There is no doubt consider- 
able ground for observation in the descrip- 
tion, so tp say, which the Judge has given 
of the evidence, and some of the conclusions 
which he has drawn ; and I think that if we 
could perceive, upon a consideration of the 
whole of the case and of the evidence that 

-‘such misapprehension, as J suppose it must 
ba called, had led to a failure of justice, we 
should be bound to remand the case and to 
order anew trial: but lam bound to say 
that, upon the whole case, it appears to me 
that the Judge has not come to an improper 
conclusion, The plaintiff cameinto Court 
to obtain the reversal of a sale held by the 
Collector under Regulation VIII, of 1819. 
In commencing this suit, therefore, he had 
to contend, in ‘the first place with the pre- 
sumption which I think ought not to be 
lightly disturbed, that the proceedings of the 
Collector in conducting that sale had been 
correctly and regularly held ; and, in the 
next place, he undertook to show that the 
sale had beeu brought about by fraud and 
misrepresentation. 


We have been told by the learned Counsel 
that it is a serious matter to convict of perjury, 
as we should by implication do, one of the 
witnesses, who:is also one of the zemindars 
in this case—Sreekristo ; but it must not be 
forgotten that it is quite as serious a matter 
to convict by our verdict other of the zemin- 
dars, who are parties concerned of the fraud 
of which they would be undoubtedly guilty, if 
they had brought about this sale by suppres- 
sion of the receipt of rent. 


As to the question of the payment of 
rent, I think I am bound to say that the 
Judge had sufficient grounds for holding 
that the payment was not proved. Whether 
or not the Collector’s and Commissioner’s 
offices were the proper places in which the 
defaulter should have alleged that he had 
made payment, and whether or not he was 
in the first instance bound to apply for the 
summary euquiry provided in Clause 2 Sec- 
tion 14 Regulation VIII of 1819, I think it 
contrary to all experience of the dealings 
of suitors in this country to suppose that a 
man who was conscious of having paid the 
whole of his rent, should not, in complain- 
ing of the sale of his tenure, have conspi- 
scuously stated that fact from the very out- 
set. The witness- Sreekristo, who is one of 
the zemindars, hag no doubt slated that he 


had received the rent in full, and, of course, 
if his evidence on this point can be be- 
lieved, it would be not merely a strong 


piece of evideace, but would also be an ad- 


mission upon the record of one of the de- 
fendants, and of a defendant who, asa co- 
sharer, might bind his co-sharers, the other 
defendants : but I think there is very good 
reason for refusing belief to that evidence. 
We are not now trying a regular appeal. I 
do not, therefore, propose to go fully into the 
considerations of fact which lead me to con- 
sider that the Judge was justified in refus- 
ing to believe that witness. It is sufficient 
to say that I think there was fair ground 
upon that evidence to refuse belief to 
Sreekristo. 


Then, there is the question of the non-sanc- 
tion of Sreekristo to these proceedings. I 
donot know what. kind of sanction it is 
supposed that Sreekristo ought to have 
given, The application for sale in this case 
was made by a person who, it is admitted, 
was the am-mooktear of the co-sharers. If 
if was necessary for him to exhibit any 
distinct authority on the part of his employ- 
ers, probably that authority musthave been 
in writing, and not from Sreekristo alone but 
from the whole of the co-sharers. As ‘far as 
my acquaintance with proceedings of this 
nature goes, I believe that persons who act 
as am-mooktears do habitually and con- 
stantly present petitions and applications to 
the Collector by virtue of their general 
authority, without showing any specific 
authority to act under Regulation VIII 
of 1819. 


Then we have the evidence of that mook- 
tear. He states that he received the direct 
instruction of the eldest and managing mem- 
ber of the family, and that Sreekristo, al- 
though he did not give express instructions, 
was yet cognizant of what was going on, 
and gave his sanction impliedly by handing 
to the mooktear the various documents 
necessary to carry out that procedure. It 
may or may not be that the eldest member 
of the family, Ram Komul, had a direct 
interest in the particular property : but that 
would not be inconsistent with the fact of 
his giving instructions in a matter which 
concerned the family iuterests to the family 
mooktear; nor would the circumstance of the 
mooktear ‘receiving verbal instructions from 
the eldest member of the family take away 
from the character of his act as the general 
mooktear empowered to act on behalf of 
the co-sharers, I think, therefore, there ig 
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nojhing in the want of direct sanction of 
Sreekristo. 


But I am bound to say, further, that if in 
all the cases in whiclr formal acts have to be 
done by mooktears to enforce the rights of 
the zemindars, their principals, it were 
necessary to trace back the authority of 
the . mooktear in each case to tle- ex- 
plicit sanction of every single member 
of the family, both the mooktears and 
the officers of Government concerned 
would be very sgriously embarrassed. I 
think that persons in the situation of am- 
mooktears must be, considered to have a 
certain discretion, and, unless the contrary 
is shewn, to do such acts as come within 
the ordinary scope of their duty with 
authority. 


Then the next point is the non-publica- 
tion of the notice. Mr. Montriou laid a 
grent deal of stress on the use of the word 
“service”? which occurs in the judgment. 
He contends that the officer who took this 
notice into the mofussil failed in his duty, 
because he brought back a return of `“ ser- 
vice’ on the defaulter. 


Now, what the Regulation requires’ in 
this matter is, that the zemindar shall cause 
te be stuck up in thé Collector’s office, and 
in his own sudder cutcherry ; a general 
notice of all tenures of défaulters which he 
intends to be put up for sale by reason of 
default, and then for the information, as 
J understand, of each separate defaulter, an 
express notice is to be posted on the cut- 
cherry or any principal town or village upon 
the particular putnee. The putnee in this 
case, it so happens, is not a distinct mouzah 
or collection of mouzahs, but a small piece 
of land upon which there is no town or 
village or cutcherry of any kind. It was 
impossible, therefore, to carry out literally 
the words of the Regulation in that respect. 
What the peon did was to take the notice 
to the sudder cutcherry of the zemindar, 
und there to obtain for it the receipt of the 
defaulter whom, it appears, he found there. 
It appears to me that in doing that he car- 
ried out substantially, and as far as he 
could, the provisions of the Regulation ; 
because. notice was given in the office of 
the Collector and the sudder cutcherry of the 
zemindar, which was a sufficient notice to 
purchasers to attend. A notice was also 
given to the defaulter himself, there being 
no town or village or cutcherry -of his upon 
the property. 


Then it is said that the putnees were not 
put up for sale in the order in which they 
stood in the lotbundee. I asked the learned 
Counsel whether it was contendedethat, by 
reason of this departure from form, the 
plaintiff had suffered any injury. eHe told 
us that it must be presumed to have resulted 
in some injury. He considers the price at 
which the property was sold was insufficient 
and that the plaintiff was the best judge of 
that matter. 


It seems to me that that is not a sufficient 
answer to the question. In the analogous 
case under the Procedure Act, a sale is 
never set aside for informality in conducting 
the sale unless it be shown that substantial 
injury has been suffered. ‘There is no au- 
thority for saying that the sale of a putnee 
talook must be set aside, because breach of 
form has taken place unless substantial 
injury has resulted. 


But beside this, we see that this property 
for which 21 rupees was paid by way of 
bonus has been sold for 180 rupees. Mr. 
Moutriou suggested that the land might 
have been uncultivated, and that the consi- 
deration given in the first instance would be 
no guide to the value of the property on which 
jungle was possibly growing at that time. 
As to that, the putnee had only been in 
existence two and a half years. It is not 
likely that-the plaintiff could have done any 
thing in that time to improve the property 
to any large extent. But, moreover, the 
umount of “pou” ( consideration-money ) 
given on these occasions is almost entirely 
regulated by the rent reserved. Ifa putnee 
is granted at what is a fair rent for the land, 
the pow is usually small ; but if on the other 
hand the zemindar’s necessities oblige him 
to sacrifice a large portion of the rent he 
might receive, he always gets considera- 
tion for it in the shape of a larger sum of 
money down ; and, consequently, I see no 
reason for supposing that any injury accrued 
to the plaintiff from this departure from the 
order in the lotbundee. 


On the whole case, -therefore, it seems to 
me that there is no error in the decision 
of the Judge, such as would entitle us to 
set aside his judgment, and order the sule of 
the plaintifi’s putee to be set aside. The 
special appeal must be dismissed with costs. 


E. Jackson, J.—I concur with Mr. Justice 
Jackson, both in the conclusions at whiche 
he has arrived and in the argument. which 
he has stated for those conclusions. I am 
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quite satisfied on all the three points on 
which this special appeal has been argued 
before us, that the Lower Appellate Court 
had before it sufficient evidence upon which 
it could legally arrive at the judgment at 
which jt has arrived upon each of these 


‘points, eOn the question of arrears, I think 


there can be very little doubt that the deci- 
sion is quite Gorrect: in fact, we have heard 
a grent portion of .the evidence upon it read. 
Upon the question of authority, there is 


` evidence that Sreekristo did assent to the 


application to the Collector—namely, the evi- 
dence of the mooktear. As to the publica- 
tion, I think that all necessary publication 
under the law, considering the special cir- 
cumstances of this case, was proved by the 
evidence before the Court, I would, there- 
fore, also dismiss the appeal. 





The 8th June 1870, 
Present: 


The How’ble G. Loch and Sir 
Hobhouse, Bart., Judges. 


Execution — Jurisdiction — Res judi- 
cata—Section il Act XXIII of 1861. 


Case No. 149 of 1870. 


Charles 


Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, dated 
the 18th December 1869, reversing a de- 
cision uf the Subordinate Judge of that 
District, dated the 38rd December 1868. 


Jogendro Narain Koonwar (Defendant) 
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VETSUS ` 
Ranee Surno Moyee (Plaintiff) Respondent. 
Baboo Tarucknath Dutt for Appellant. 


Baboos Sreenath Dass, Bhuggobutty Churn 
Ghose, and Motee Lall Mookerjee for 
Respondent. 


Possession of ¢ertain lands having been given toa 
decree-holder in execution, the judgment-debtor ap- 
peared before the Court which had jurisdiction to ex- 
ecute the decree, and complained that illegal possession 
had been taken of land not covered by the decree. The 
Court determined that the decree did cover the land 
and rejected the complaint. The judgment-debtor then 
brought the present suit to recover possession of the 
aE land which had been made over to the decree- 
10lder. 


HELD that the question was one which arose in the 
former suit between tbe parties, and which related to 
the execution of the decree in that suit, and must, 
therefore, under Section 11 Act XXIII of 1859, „have 
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been determined by the Court executing the decrao, 
and could not be gone into in this separate suit. 


Hobhouse, J.—TueE plaintiff in this suit, 
who is the special respondent before us, sued 
to recover certain lands under the following 
circumstances. The defendant, who is the 
special appellant before us, held a decree of 
date the 17th July 1860 for the recovery of 
certain lands from the plaintiff within cer- 
tain boundaries specified in the decree. In 
execution of that decree, that is, on the 
22nd April 1856, the present defendant, then 
the decree-holder, took possession of the lands 
now in dispute, averring thgt they were co- 
vered by the decree. This possession, itis ad- 
mitted, was given to the present defendant 
through an officer of the Court—that is, 
through the Civil Court Ameen. There- 
after, that is, sometime in May 1866, the 
present plaintiff, then the judgment-debtor, 
appeared before the Court which had juris- 
diction to execute the decree of the 17th 
July 1860, and complained that the present 
defendant, then the decree-holder, had ille- 
gally taken possession of the lands now in 
dispute, because they were not covered by 
the decree of the 17th July 1860. The 
Court determined that the decree in question 
did cover the lands in question, and rejected 
the present plaintiff's complaint to the con- 
trary. ‘This was on the 28th May 1866. 


In the present suit, the plaintiff sues to 
recover possession of these same lands, 
setting up as his cause of action the decision 
of the Court in execution of decree of the 
28th May 1866. The first Court thought 
the suit would not lie and dismissed it. The 
Lower Appellate Court is of opinion that the 
suit will lie, and has remanded the ease for 


| a decision on the merits. 


In my opinion, the Lower Appellate Court 
isin error. By the provisions of Section 
11 Act XXIII of 1861, itis declared that 
certain questions as to mesne profits are to 
be determined by the Court executing the 
decree. And then the Section goes on to 
provide, in so many words, as follows :— 
“And any other questions arising between 
“the parties to the suit in which the decree 
“was passed, and relating to the execution 
“of the decree, shall be determined by 
‘order of the Court executing the decree, 
“and not by separate suit, and the order 
“ passed by the Court shall be open to ap- 
peal.” 


Now it is to be remarked that these’ last 
provisions of this Section were enacted by 
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way of amendment. of Section 283 Act 
VAIL of 1859, and it is further to be remark- 
-ed that, ‘whereas the words I have quoted 
. form no part of the provisions of Section 
, 283, on the other hand the provisions of 
_ that said Section were not in any way gene- 
‘ral, as is the additional provision now before 
us, but were restricted so as to give to the 
Court executing the decree jurisdiction only 
to determine certain specified matters, and 
none others. It is essential to remark 
this distinction between the two Sec- 
tions, because . when such distinction ig 
remarked, thene the enormous extension 
of jurisdiction which the words I have 
quoted in the amended law give is at once 
the more apparent. 


Then, what we have to see for the deter- 
mination of the point now before us is sim- 
‘ply this, whether the question as to whether 
or not the lands in dispute were covered by 
the decree of the 17th July 1860, was a 
question which arose between the parties to 
‘the suit in which the decree was passed, and 
‘which related to the execution of the decree ? 
‘It seems to me impossible not to say but 
that this was a question arising between 


the parties to the suit, and that it did relate: 


to the execution of the decree. The decree 
was, as I have said before, for landed pro- 
perty within specified boundaries. The plaint- 
iff in that case, who is the defendant in 
this case, sued to oust the present plaintiff 
from the lands in question ; and I under- 
stand that the ouster, or rather the re-entry, 
for which he prayed, was an actual manual 
re-entry by the eviction of the present 
plaintiff, then the defendant. Then in order 
to execute that decree, that is, to obtain 
manual re-entry upon the property decreed 
to him within a specified boundary, it was 
necessary that-he should apply to the Court 
which had jurisdiction to execute the decree. 
Having so applied, it was then incumbent 
‘upon that Court to order delivery of the 
property covered by the decree and within 
the four corners of the boundaries expressed 
‘in the decree to the plaintiff, now defendant, 
‘by putting. him, or any person whom he 
‘might appoint to receive delivery, in posses- 
‘gion of the land, and, if need be, by re- 
moving any person who-might refuse to 
vacate the same. This procedure on the 
‘part of the Court was rendered incumbent 
-upon the Court by the provisions of Section 
223 of the Code of Civil Procedure. Then 
the defendant in this case, the plaintiff 
‘decree-holder in that case, did apply to the 
‘Court to-be put in ‘actual possession of the 
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properties covered by the decree. He was 

put in such possession by that Court. Hav- 

ing been so putin possession, the present 

plaintiff, then the judgment-debtor, applied 

to that Court and raised the préSent ques- 

tion. It is almost too obvious to néed repe- 

tition that the question then raiséd before? 
the Appellate Court executing the decree ® 
was a question arising between the parties 

and relating to the execution of the decree, 

In fact, if we consider it, it was the most. 
essential question of all, the very question 

upon which it defended whether the decree 

was fo be executed or not. It was then, 

therefore, I consider, a question arising 

between the parties and it related to the 

execution of the decree. Then the law 

goes on to say in so many terms that such 

question shall be determined by the Court 

executing the decree and not by a separate 

suit. Beyond all doubt, these words ex- 

pressly declare that there cannot be, and 

shall not be, any separate suit upon such a 

question, and yet that question is the very 

question which it is now sought in a regular 

suit to raise before us. We are confirmed 

in this opinion by the case to be found in 

page 331, Gap Number of the Weekly 

Reporter, and that decision is no doubt 

directly in point and in favor of our view. 


But it is said that in the eases to ba 
found at page 516 of the 11 Weekly Report- 
ter, and at page 85 of the 12 Weekly. 
Reporter, there are decisions of Division 
Benches of this Court in which the learned 
Judges entertain-a different view. 


On reading the decision to be found at 
page 85, 12 Weekly Reporter, it seems 
to me that to whatever extent it is in point, 
it is directly in favor of our view of the 
ease. For the learned Judges seem to me 
distinctly to say, by taking the converse of 
what they do say, that tf possession of pro- 
perty shall-have been given under an order of 
Court by an officer of Court to a decree- 
holder,and to whatever extent such possession 
shall have been given, then and to that extent 
the possession must be considered to have 
been awarded under a competent Court 
having jurisdiction in execution of its own 
decree and cannot be disturbed. For what 
the learned Judges say is this, that if and to 
whatever extent possession shall not have 


‘been go given, and if the decree-holder shall 


have taken -something in excess of that 
which was given to him by the Gourt exe- 
cuting the decree through its officers, thet 
that something would rightly form the sub- 
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ject of asecond suit. But that is not the 
case before us. On the contrary, the case 
before us comes exactly within the converse 
of what I @iderstand the learned Judges in 
that case éo have intended to imply. 





@. ss r 
» «The case to be found at page 516 of 11 
Weekly Reporter would seem at first sight 
to be somewhat against our views. But in 
the first place, the facts of that case are not 
given in such detail that we can exactly 
understand what they were; and in the 
second place, the decision would seem to 
have proceeded on a state of facts which is 
not thestate of facts before us. There the 
learned Judges would seem to have said 
that the decree-holder had taken something 
which neither the Court executing the 
decree nor the decree itself gave him ; and 
then it was held that for that something a 
separate suit would lie to recover it. If this 
is the meaning, and I understand that it is 
so, of the decision in question, do not at 
all dissent from it. On the contrary, I say 
that it is in exact accordance with the pre- 
_ecedent to be found at page 85, 12 Weekly 
Reporter, which I have above quoted, and 
isa precedent which I am quite ready to 
follow. 


But a great deal has been made of the 
illustration made use of by the learned Chief 
Justice, who was the Judge who delivered 
the judgment in that case. Supposing, the 
learned Chief Justicé said, the decree should 
be for a cow, and in execution of that decree 
a horse should have been given to the decree- 
holder, could it be said that such an absurd 
thing would be supported, or would it not 
rather be the subject of a sepnrate suit,—a 
suit, as I understand it, for the recovery of 
that which was wrongly taken under color 
of the decree. But, as I understand the 
law, the illustration, hgwever absurd the 
case may be which it is intended fo illustrate, 
does not at all show how the law would be. 
The question before us is not what is to be 
the thing delivered in execution of a deeree, 
but what is the Court which has jurisdiction 
to deliver that thing; and therefore, how- 
ever absurd might be the order of the Court 
which directed the thing delivered to be 
delivered, still, unless jurisdiction were given, 
no other Court would have the power to 
alter the direction in question. So that 
however absurd the illustration in question 
may make out a possible order to be, still 
teat illustration is no guide to us and ought 
not to be any guide to us in determining 
what the proper Courtis which has juris- 
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diction to determine a particular matter. But 
however that may be, I have no sort of doubt 
that the question which is now before us 
wasa question which arose between the 


. parties to the decree of the 17th July 1860, 


and which related to the execution of that 
decree, and therefore, in the words of tha 
Act, it wag a question which must be deter- 
mined, as it was determined, by the order of 
the Court executing the decree, aud not by 
a separate suit such as is the one before us. 


In this view of the case, I would reverse 
the judgment of the Lower*Appellate Court 
and confirm the judgment of the first Court, 
and direct that the special respondent 
plaintiff's suit be dismissed, and he should 
pay the costs of this Court and of the Lower 
Appellate Court. 


Loch, J.—I concur. 


ee 


The 8th June 1870. 
Present: 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Possessory suit— Civil action—Clause 
6 Section 23 Act X. 1859—Section 
15 Act XIV. 1859 — Damazces— 
Crops. 


` Case No. 2726 of 1869. 


Special Appeal from a decision passed by. 
the Officiating Subordinate Judge of 
Rungpore, dated the 2\st July 1869, 
modifying a decision of the Moonsiff of 
Bhotmaree, dated the 27th March 1869. : 


Ram Mohun Doss (one of the Defendants) 
Appellant, 


VETSUS 


Jhupproo Doss and others (Plaintiffs) and 
others (Defendants) Respondents, ` 


Baboo Issur Chunder Chuckerbutty for Ap- 
pellant. . 


Baboo Grija Sunkur Mojoomdar for Re- 
spondents, 


Tn an ordinary civil suit, not brought ungler Clause 
6 Section 23 Act X of 1859 or under Section 15 ‘Act 
XLV of 1859, a plaintiff cannot recover possessivn 
as against the undisputed owner merely by proving his 
previous possession and dispossession. But he’ may 
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claim damages for the value of crops taken away which 
had been raised by him on the land, whereof he was 
at the time in lawful possession. 


Mitter, J.—We are of opinion that the 
plaintiffs’ claim, so faras it relates to the 
possession of the lands in dispute in this 
case, ought tobe dismissed. The defendant, 
special appellant, is the undisputed owner 
of those lands ; and it was for the plaintiffs 
to prove that they are entitled to obtain 
possession of the same, either by virtue of 
a lease granted to them by the zemindar, or 
by virtue of a right of occupancy acquired 
under the provisions of Section 6 Act X 
of 1859. The plaintiffs have not produced 
their alleged lease, and there is nothing on 
the record to show that they were entitled 
to the possession of the lands in question at 
the time when this suit was brought. The 
Lower Appellate Court has distinctly found 
that there was no proof on the record to 
establish the fact that the plaintiff Howreah 
had acquired a right of occupancy. Under 
these circumstances, it seems to us quite 
clear that the plaintiffs have no right to 
treat this suit merely as a possessory suit. 
The action was not brought under the pro- 
visions of Clause 6 Section 23 Act X of 
1859, nor was it brought under the provi- 
sions of Section 15 Act XIV of 1859. It 
was brought in the Civil Court as an ordi- 
nary civil suit, and the plaintiffs cannot 
recover -possession of the lands in dispute 
as against the undisputed owner of those 
lands, merely by proving their previous 
possession and dispossession. 


The claim for damages stands on quite a 
different footing. The Lower Appellate 
Court has found that the plaintiffs Jnupproo 
Doss and Bhujoo Doss were in lawful pos- 
session at the time when they were dis- 
possessed by the defendants Nos. 1 to 9, and 
that those defendants had no right whatever 
to take away the crops raised by the plaint- 
iffs Jhupproo Doss and Bhujoo Dass upon 
those lands of which they were at that time 
in lawful possession. This finding is quite 
aufficient to justify the verdict for the value 


of those crops. 


_ With this modification, the decrees of 
both the lower Courts will be reversed, and 
the plaintiffs Jhupproo Doss and Bhujoo 
Doss “will be entitled merely to recover the 
value of the crops taken away by the de- 
fendants Nos. 1 to 9 in the mode pre- 
scribed by the order of the Lower Appellate 
Court. Each party will bear his own costs 
in all the Courts. o 


The 8th June 1870. 
Present: 


The Hon’ble L. S. Jackson afd F. A. 
Glover, Judges. . 


© š 
Notice under Section 21 Act XI. 1865, 
—Deposit—Construction. 


Reference to the High Court by the Offi- 
eiating Judge of the Small Cause Court 
at Kishnaghur, dated the 5th May 1870. 


Koylash Chunder Sannel and others (Defend- 
ants) Petitioners, 


VETSUS 


Asalut Shaikh Gharamee and others (Plaint- 
iffs) Opposite Party, 

Where notice of application for a new trial under 
the latter provision of Section 21 Act XI of 1865 is 
given without a deposit of the amount of the decree 
which has been passed against the applicant, a subse~ 


quent deposit made within seven days will not entitle 
him to ask for a new trial. 


The words “ the next sitting of of the Court” in the 
same proviso mean the next sitting: after the decision 
complained of, and apply where the sittings of the Small 
Cause Court are not held consecutively, but the same 
Judge sits in more than one Court. 

Reference.—In these cases, which were 
contested ones, plaintiffs obtained decrees. 
Defendants filed * notices” under Section 21 
Act XI of 1865 on the following day, but 
unaccompanied with the amounts decreed and 
costs, as required by that Section. Within 
seven days of the original decision, 2 e. 
seven open days (vide reference from this 
Court, Grijabhusan Halder, decided 26th Jan- 
vary last,* applications for new trials were 
filed, and along with these applications the 
amounts decreed and costs were deposited 
in each case. I have refused the applica- 
tions ou the ground that the amounts decreed 
and costs were not deposited along with the. 
notices as‘required py Section 21. Defend- 
ants urge that as they are allowed seven days 
trom the decision within which to file the no- 
tice along with which deposit is to be made, 
and as the latter was made within the seven 
days, though not along with the notices, 
the latter are’ notwithstanding valid. The 
question on which I have to solicit thé opi- 
nion of the High Court, is whether a notice 
by a defendant under Section 21 Act XI 
of 1865 to apply for a new trial in a case 
which has not been decided ex-parte, is valid, 
though unaccompanied by the deposit of the 
amount decreed and costs, if that amount 
has been deposited within seven days from 


* 13 W. R., p. 108. 
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the date of the decision. My own opinion 
is that such notice is not sufficient. 


I think he deposit is intended to be a test 
òf the bona fides of the notice, without 
which thesCourt should not act on it; ; in fact, 
ethat the presentation of the notice without 
the deposit would be equivalent to no notice 
at all, in which case the application for new 
trial could not be entertained (vide Pitam- 
bur Sadhukhan versus Doya Moyee Dassee, 
12 Weekly Réporter, 16.) 


Judgment of the High Court :— 


Jackson, J:—I am of opinion that a party 
applying under the latter provision of 
Section 21 of the Mofussil Small Cause 
Court Act for a new trial must deposit 
in Court, with his notice of application, 
the amount for which a decree shall have 
been: passed against him ; and that where 


the notice has been given without such | 


deposit, a subsequent deposit, if made 
within geven days, will not entitle the party 
to ask for a new trial. It appears to me that 
the Judge of the Small Cause Court at 
Kishnaghur, in making this reference, has 
possibly not considered the full effect of the 
words with which the proviso commences : 
they are—‘“ provided also that it shall be 
“ competent to the Court, if it shall think 
«fit, in any case not falling within the 
“proviso last aforesaid, to grant a new 
s“ trial, if notice of the intention to apply 
“for the same at the next sitting of the 
“ Court be given to the Court within the 
“ period of seven days from the date of the 
“ decision, and if the same be applied for at 
č the next sitting of the Court.” 


I understand the words “the next sitting 
of the Court” not to mean the next sitting 
after the notice, but thes next sitting after 
the decision complained of; and that the 
words ‘ within the period of seven days from 
the date of the decision, ” apply to cases in 
which the sittings of the Small Cause Court 
are not held consecutively by reason of the 
same Judge being the Judge of more than 
one such Court; so that in case of the ab- 
seuce of the Judge himself after giving 
the decision, the notice, together with the 
deposit of the amount of the decree, must 
be given to the Court within seven days, and 
the application must in all cases be made at 
the next sitting of the Court, 


Glover, J.—I concur, 


The 10th June 1870. i 


Present: 


The Hon’ble Sir Richard Couch, Kt., Chie 
Justice, and the Hon’ble F. B. Kemp, 
Judge. 


Lessor and lessee—Ejectmont. 


Case No. 188 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge oF Tirhoot, dated 
the 13th November 1869, reversing & 
decision of the Moonsiff of Mozuffer- 
pore, dated the 25th July 1868. 


Gobind Chand Juttee (one of the Defend- 


ants) Appellant, : 
versus 


Mun Mohun Jha (Plaintiff) and another 
(Defendant) Respondents. 


Mr. C. Gregory for Appellant. 


Baboos Mohesh Chunder Chowdhry and 
Bhowanee Churn Duté for Respondents. 


In a suit by an ejected lessee to recover a year’s ba- 
lance of rent from his lessor, who had given a lease to 
another party and dispossessed plaintiff : 


Hep, that by granting the later lease, defendant had 
made himself responsible for any loss which might 
thereby be occasioned to plaintiff, even though he (the 
lessor) had not collected the rent himself. 


Couch, C. J.—In this suit, the plaintiff’s 
case was that the present appellant, one of 
the defendants, having given a lease to the 
plaintiff and afterwards given a lease to 
Kauto Jha, the plaintiff had been dispos- 
sessed and had only collected rents for the 
year 1271 to the amount of 81 rupees 9 
annas, and he claimed the balance of the 
rents for that year. The Judge says that 
he finds as a fact upon the evidence “ that 
the respondents” (that is to say, the lessors, 
the present appellants Gobind Chaud Juttee 
and others) ‘ ejected the plaintif, and that 
“ they, as well as Kanto Jha, collected the 
“yents for 1271.” Now, if the present 
appellant did, as is found by the Judge, 
eject the plaintiff by granting this lease to 
Kanto Jha who took possession under it, 
he would be liable to make good to the 
plaintiff the rents for that part of the year 
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for which the plaintiff was so ejected. 
‘here was an implied obligation on the 
part of the appellant that the plaintiff 
should enjoy the property and take the rents 
during the lease, and it is not necessary that 
the rent should have been collected by the 
present appellant himself ; for by granting 
the lease to Kanto Jha he made himself 
responsible for any loss which might be 
occasioned to the plaintiff by that act. Now, 
the Judge having found these two facts 
says—‘“* The lessors are therefore answer- 
“able in damages not only for their own 
“< wrongful collections, but also for those 
“ made by Kanto Jha to whom they had 
“ wrongfully granted a second lease for the 
“ same village. I, therefore, repeat my 
‘decree. of the 6th March 1869, making 
“ the lessors liable for the sum claimed.” 
The sum claimed was the balance of the: 
rents, and whether the Judge calls it dama- 
ges or the balance of the rent does not 
affect the merits of the case, provided that 
he has not awarded to the plaintiff more 
than the balance of the rent. There is no- 
thing in his decision which affects the me- 
rits. The plaintiff has only recovered that 
which he was entitled to receive, and of 
which he was deprived by the act of the 
present appellant, 


It appears to us, when we look at the 
Judgment given when the case was remand- 
ed, that the Court may have thought that 
the Judge when he awarded damages might 
have awarded something more than the rent ; 
that he might have taken into consideration 
the wrongfulness of the act and awarded 
Something on that account, as a case where 
the amount to be awarded for damages was 
in his discretion ; and therefore it was right 
to direct his attention to the circumstance 
that what the plaintiff was entitled to recover 
was the amount of the rent which had 
been collected by these parties for that por- 
tion of the year during which the plaintiff 
himself had been unable to collect, 


There is no ground for appealing to this 
Court on the present occasion ; nor is there 
any reason for saying that the plaintiff should. 
sue Kanto Jha for that portion of the rent 
which he might have collected. ‘he appel- 
Jant having granted the lease to Kanto 
lia, must be responsible for the loss which 
the plaintiff has sustained by reason of it, 


The decree of the Lower Appellate Court 
must be affirmed’ with costs, including the 
costs of Kanto Jha, 


The 10th June 1870. 


Present : 


The Hon’ble L. S. Jackson fnd F. A. 
Glover, Judges. 7 


Sale in execution—Jurisdiction—No-* 
tice—Irregularity. 


Case No. 186 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Nuddea, 
dated the 14th April 1870. 


Hubeebool Hossein (Judgment-debtor) 
Appellant, . 


VEFSUS 


Mr. W. O. Allender, manager on behalf of 
the Land Mortgage Bank (Decree-holder) 
and another (Purchaser ) Respondents. 


Mr. W. A. Montriou and Baboo Chunder 
Madhub Ghose for Appellant. 


Mr. R. T. Allan and Baboo Juggadanund 
Dlookerjee for Respondents. 


The Subordinate Judge of Nuddea having confirmed 
an execution sale of an estate in the towjee of that 
district of which fifteen mouzahs were included within 
the 24-Pergunnahs: Hexp, that the question as to how 
far a valid title to the fifteen mouzahs was created in 
favor of the purehser, was one which must be raised 
between himand the judgment-debtor elsewhere and 


‘otherwise than before the High Court in the exercise 


of its superintending powers. 


Where an estate has been sold at auction for less than 
its market: value, the judgment-debtor is not entitled to 
have the sale set aside, unless he can show that such 
inadequate price has been directly and presumably the 
result of the irregularity of which he complains, 


Where the suddor cutcherry of the zemindar was be- 
yond the jurisdiction of the District Court, the publica- 
tion of the notice of sale at one of the inferior cutcherries 
was held to be legal and sufficient. 


Jackson, J—Wwu are asked in this appeal 
fo reverse the orfer of the Subordinate 
Judge, by which he confirms the sale of an 
important estate belonging to Hubeebool 
Hossein, the judgment-debtor, which was 
sold in, execution at the suit of the Land 
Mortgage Bank, and was purchased by 
Diuonath Bose Mullick for the sum of three 
lakhs of rupees. 


The first point which we have had to 
consider is one which was somewhat dif- 


ferently placed before the Court ‘below and 
before us. 


Originally, it was taken as a ground of 
objection to the regularity of the sale though 
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raised not within the 80 days prescribed by 


law for making such objections, but before 
tlie sale had been confirmed. | 


Before us, however, it has been argued 
rather iu the shape of an objection to the 


, legality "gf the sale, ‘and as a ground on 


which we ought to proceed in the exercise 
of; our powers of superintendence to set 
aside the sale altogether as made without 
jurisdiction. , That ground is that although 
the estate is so far situate in the district of 
Nuddea that it is entered in the towjee of 
that district, and the revenue is paid to 
the Collector of Nuddea, in point of fact, by 
a notification of the Government of India 
in the year 1868, the boundary line separating 
the districts of 24-Pergunnahs and of 
Nuddea was so altered, as to include 15 
mouzahs of the estate within the civil juris- 
diction of the 24-Pergunnahs; and that, 
consequently, if not the whole of the estate, 
at any rate these 15 mouzahs were beyond 
the competency of the Civil Court of Nuddea 
to sell, and that therefore the sale is 
invalid. 


It has to be observed that this was-a sale 
held in execution of a decree of the 24- 
Pergunnahs Court; and on the application 
of the decree-holder, the Judge granted a 
certificate stating that execution had not been 
had in that district ; upon which certificate, 
the decree-holder went for execution to the 
Court of Nuddea, and there application was 
made for the sale of this estate. As re- 
marked by the Subordinate Judge in affirm- 
ing this snle, the sale does not deal with 
any of these mouzahs as such, but is a sale 
of this estate bearing a particular name on 
the Collector’s towjee. 


Looking upon this objection as affecting 
the regularity of the proceedings, if appears 
to me that the Subordinate Judge was quite 
right in declining to take notice of it, inas- 
much as it was preferred after the lapse of 
30 days. It also gppears to me very 
doubtful whether this was a ground such 
as the judgment-debtor would be entitled to 
avail himseif of as constituting irregularity 
in conducting the sale. At the same time, 
I have uo doubt that if the Subordinate 
Judge had found that, in making this sale, 
he had done an act completely beyond his 
jurisdiction, he would have been right to 
stay his hand and refuse to confirm the 
gale. But it appears io me by no means 
clear that he did go beyond his jurisdiction. 
eAt any rate, the estate being one upon 
the rent-roll of the Qollector of Nuddea 
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the Judge of that district would have 
prima facie jurisdiction to sell it. How- 
ever this may be, it seems to me that 
this is not a ground upon which we are call- 
ed upon to set aside the sale under the ex-, 
traordinary powers of the Court. The 
Subordinate Judge has sold this estate in 
so far as he could sell it; and it appears to 
me that the question how far those mouzahs: 
are conveyed toor a valid title to them 
created in favor of the purchaser, is a ques- 
tion which must be raised between him and 
the judgment-debtor in another place and in 
a different way. J do not, think, therefore, 
that we are called upon to exercise the 
superintending powers of this Court to set 
aside the sale upon this ground. 


The learned Counsel for the judgment- 
debtor then went into the other matters 
which are purely grounds of objection to the 
regularity of the proceedings in conducting , 
the sale. It was suggested to him (and he 
acquiesced in the suggestion) that it would be 
desirable first to inquire whether, supposing 
such irregularity to have occurred, any sub- 
stantial injury has been thereby caused to 
his client: and Mr. Montriou thereupon 
read to us the evidence of the witnesses 
called for the judgment-debtor to show what 
the gross returns of the estate were; and 
what the net profits had been and were, and 
to show also what overtures for the pur- 
chase of this estate had been made by 
different parties, and what negotiations for 


‘its sale were actually ou foot immediately 


before the sale; and the purport of that 
evidence, of course, was to show that the 
price which the estate fetched was in fact 
far from commensurate with its real value. 


I confess that I was not at all satisfied by 
the evidence as to the collections that the 
judgment-debtor had given a true statement 
of the returns of the property. As to the 
offer by the person who has now actually 
purchased the estate to give three lakhs of 
rupees for the zemindaree and leave the 
estate in the hands of the judgment-debtor 
in the shape of a putnee, that offer was con- 
tingent upon the purchaser being satisfied 
as to the actual returns and profits of the 
property. It turned out that he never was 
go satisfied, and for that reason alone, so far 
as I can see, the offer came to nothing. 


But it is not because an estate has been 
sold at auction for less than its market value, 
even if that were shewn to be the case, that 
fle judgment-debtor ig entitled to have the 
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sale set aside and the property put up for sale 
again. He must show that such inadequate 
price has been directly and presumably the 
result of the irregularity in the sale of 
which he complains. It appears to me that 
there is nothing of the sort shown here. 


It is contended, in the first place, that the 
proclamation of attachment and sale were 
never made. Now, the evidence on both sides 
on that point has been read to us; and I con- 
fess I see no reason to discredit the evi- 
dénce which Mr. Montriou characterizes as 
being formal, frivqlous, and good for nothing. 
I really see not much to choose between the 
evidence upon the one side or the other, 
As to the evidence of the decree-holder 
being formal, itis to some extent what that 
evidence must always be. It is not to be 
expected that independent, respectable, and 
educated persons are to be found who will 
come forward to depose to service and 
execution of processes of this kind. The 
Courts have to depend toa great extent on 
the testimony of their own officers and the 
persons who accompany those officers on 
the pait of the decree-holder to see to the 
proper service of the process. I confess 
I see good reason to believe that the 
proclamations, both of attachment and 
Sale, were madein the manner in which 
they are aileged to have been made, 
and I think thereis reason for that belief, 
A priori, we should be inclined to believe 
that where importaut interests are at stake, 
where the debt was large and the property 
considerable, the decree-holder would take 
every care that the formalities prescribed by 
law were carried out, This is not a case of 
an obscure judgment-debtor and trivial pro- 
perty, which some creditor or mooktear 
desires to get into his hands by suppressing 
the usual formalities, and having the sale to 
take place in å hole-and-corner fashion. The 
parties in this case could not be supposed to do 
this. The fact that this important property 
“was about to be put up for sale would in all 
probability be known to many persons. I 
think, therefore, that the decree-holder on 
the one hand would have nothing to gain by 
suppressing the usual notice, and on the 
other hand would be desirous that the sale 
which would result in the payment of his 
debt should not be questioned on formal 
grounds. 


Then it is said that the publication of this 
potice was made at an improper place, and 
that the requirements of the law were not 
carried out. The evidence shows that the 
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notices were published at a place called 
Bainkhura, where there is not the principal 
or sudder cutcherry of the proprietor, but 
one of the inferior cutcherries useg by the 
collecting gomastah when He goes to that 
village to make collections. Now, ethe law, 
does not prescribe in what particular place, 
or in what sort of place, notices are to be 
published. It merely says that “ when the 
property ordered to be sold may consist of 
land, or of any right or interest in land, the 
proclamation shall be made on the spot 
where the property is attached, ’ and that, 
by Section 239, is to be some place on or 
adjacent to such lands. And there seems to 
have been in this case a very obvious reason 
why the peon did not proceed to Hyderpore, 
which is, as we are told, the place where the 
sudder cutcherry is ; and that is, that Hyder- 
pore is not in the jurisdiction of the Nuddea 
Court but in that of the 24-Pergunnahs 
Court, It is very improbable that the peon 
would leave the jurisdiction of the Court to 
which he belonged for the purpose of mak- 
ing the publication of the notice, even if 
he could do so, in the jurisdiction of another 
Court. It seems to me, thérefore, that the 
publication of the notice in that particular 
place was legal and quite sufficient: and we 
find that the judgment-debtor was himself 
present in the Zillah Court at the time when . 
the sale took place. I Have no doubt, there- 
fore, that he was fully informed ; and more- 
over there is no attempt to show that persons 
who would have bid were kept away, or had 
no information that the sale was about to 
take place. In fact, we know very well 
that such persons derive information on thesa 
subjects from the far greater publicity which 
results from the notices being stuck up in 
the Court-house and the Collector’s cutcher- 
ry. than from their being published on the 
property itself. Information of that sort is 
almost always disseminated by mooktears who 
attend the offices of the Courts, and who 
convey such information to the clients for 
whom they act with much greater certainty 
than any mofussil publication of them would 
do. Therefore, I do not believe either that 
there was any defect in the publication of 
this notice, or that there was the slightest 
want of publicity or any sort of prejudice 
to the judgment-debtor in what took place. 
I think, therefore, that the Court below was 
quite rightin refusing to set aside the sale, 
and that this appeal must be dismissed with 
costs. 


e 
a 


Glover, J.—I concur, 
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The 13th June 1870. _ The 13th June 1870. i 
| ts 
Present: KAA 
e The Hon’ble E. Jackson and Sir Charleg 
The Hon’ble Sir Richard Couch, Kt. Chief | Hobhouse, Bart., Judges. 

3 'Justicë, and the Hon'ble F. B. Kemp, Suit for a receipt— Dissolution of 

Judge. partnership— Evidence, 

Appeal—Refund of Stamp duty. Case No. 169 of 1870. > 


In the matter of Special Appeal from a decision passed by 
Mr. G. H. Grant, Appellant in Regular| ¿he Commissioner of Cgoch Behar, dated 


Pi the 7th July 1869, affirming a decision 
Appeal No. 73 of 1870, Petitioner. of the Subordinate Judge of Darjeeling, 


dated the 16th April 1869. 
J.C. Elijah (Defendant) Appellant, 


Mr, R. E. Twidale for Petitioner. 


Where excess stamps had been filed in consequence 
of an over-valuation of the appeal, the surplus amount ` VETSUS 


Wap raeed to De tetunded Aratoon Brothers (Plaintiffs) Re- 


Note by the Deputy Registrar.—Tue spondents. 


original cage, a3 Appears from the papers Messrs. R. E. Twidale and G. A. Twidale 
on the record, was instituted in the Court for. Appellant. 
of the Subordinate Judge of Beerbhoom, and | Mr. C. Gregory and Baboo Hem Chunder 


was valued at 29,224 rupees and 4 annas. Banerjee for Respondents, 


P Plaintif€ and defend ant entered into a contract with 
The Subordinate Judge decreed that part | a view to trade, by which each was to contribute a cer- 


r . tain sum either in casn or goods, A trading concern 
of the claim which was estimated at 22,876 | was opened accordingly ; but after a very short time the 


rupees parties fellout. Defendant then obtained through the 
eee Magistrate the return of certain goods which, as he alleg- 
Th hand . f ed, he had placed with the plaintiff independent of the 

e defendant, who now appeals to this | partnership speculation. Plaintiff thereupon sued for a 


: 442, | declaration that the goods were the partnership guods 
Court against that part of the lower Court’s and to obtain a receipt for them as such. 


decree which was in favor of the plaintiffs, HELD that there was no canse of action, and a suit 
has valped bis appeal at the full amount of for a receipt did not lie. 


esas . . HELD, that in the absence of books and accounts or 
the plaintiffs claim, and has used stamps any other evidence, the suit could not be converted 
for the engrossment of the appeal of the | mt one for dissolution of partnership, 


' value (rupees 975) indicated by the value} Jackson, J.—It is quite clear that the 
of the appeal ; whereas had the appeal been | lower Courts should have rejected this 


: : sult when the plaint was first brought 
correctly valued, thatss to say, valued with | into Court. The plaint discloses no cause 


reference to that part of the Subordinate | of action, states no injury to have resulted 
Judge’s decree appealed from, the fee leviable | to the plaintiff from any act of the defend- 
uneer the Court Fees Act for stamps for tte a eu Gea 
petition of appeal would have amounted 

to 835 rupees, or 140 rupees short of what 
has been expended on that account, 


The facts are these :—The plaintiff, the 
defendant, and a third party entered into 
a trading speculation at Darjeeling. The 
plaintiff was to contribute 5,000 rupees 

Couch, C. J.—The valuation of this ap- | and the defendant 800 rupees towards it, 
peal will be considered 22,876 rupees, and | and the third party 1,000 rupees. Their 


the sum of 140 rupees, being the amount speculation had hardly commenced when 


=, | they quarrelled. ‘Lhe defendant comptnined 
‘of excess stamps filed by the appellant, will | to the Magistrate that some goods to the 


be refunded. : value of 2U0 rupees had been placed by him 
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with the plaintiff, independent of the part-| ther such goods were the partnership goods 


nership speculation which he. had brought 
up to Darjeeling ón his own aceount, and 
which the plaintiff would not restore to him. 
The plaintiff appears to have contended that 
these were goods which the defendant had 
contributed in the place of cash towards the 
speculation. The Magistrate, however, in- 
terfered and directed the plaintiff to return 
these goods to the defendant and they were 
returned, the Police Officer who made them 
over giving a receipt for them at the time. 
The plaintiff has gow preferred this suit for 
a declaration that these goods were the 
partnership goods, and'to obtain from the 
defendant a receipt for them as such part- 
nership goods. The defendant still denies 
that these articles had any connection with 
the partnership, and refuses to give any such 
receipt as is demanded by the plaintiff. 
The Courts below have raised an issue on 
the point as $o whether, the plaintiff’s or 
the defendant’s sfatement as to these goods 
is the correct statement ; and on the ground 
that the defendant has heen unable to satis- 
fy the Courts that he subscribed 800 rupees 
in cash tọ the speculation, as he alleges he 
did, have held that the goods in question 
.were contributed, in lieu of cash, to the 
partnership, and have ordered that the de- 
fendant shall give the plaintiff a receipt for 
800 rupees, 


On special appeal itis contended that no 
such suit for a receipt will lie; that the 
plaintif has already got a receipt for the 
goods ; and that even in trying the question 
as between the plaintiff and the defendant as 
to which of their statements is true’ vegard- 
ing these goods, the Courts have gone wholl, 
wrong in not requiring the plaintiff to prove 
his averments, and in throwing the whole 
onus of proof on the defendants. 


I think that the suit of the plaintiff and 
the decrees of the lower Courts are open to 
all these objections. The plaintiff has gota 
receipt for the goods: which he made over. 
Whether that receipt is signed by the defend- 
ant or by the Police Officer is immaterial. 
The plaintiff cannot bring a suit for a 
receipt. The plaintiff is not injured by the 
defendant not giving him any further receipt. 
If the result of returning these goods had 
been that the plaintiff had incurred auy loss, 
he might have brought a suit for damages 
for such loss. But itis not pretended that 
any loss or injury has been sustained. The 
goods which the defendant deposited with 
the plaintiff have been returned to him, whe- ` 


or the defendant's own venture goods. 


If the question as to which desqription of 
goods these articles were had been correctly 


tried and determined, we might havg‘allowed a 


the declaration of the Courts on this point 
to stand. But it seems to be qnite certain 
that the plaintiff has produced absolutely no 
evidence upon the point. He has not put in 
any of the partnership accounts, and he has 
called no witnesses to prove that these 
particular goods were made over to him for 
the purposes of the partnership. That part- 
nership seems to have no sooner commenced 
than it was dissolved. In the absence of all 
evidence on the point from the plaintiff, the 
suit should have been dismissed. The defend- 
ant may be unable to satisfy the Court that 
he contributed a sum of 800 rupees in cash 
to the partnership, but on what ground, 
under such circumstances, the plaintiff can 
be entitled to receive from the defendant a 
receipt for 800 rupees it is impossible even 
to conjecture. There is no evidence that the 
goods returned were worth 800 rupees. 


The real fact is that the plaintiff is under 
some apprehension that the defendant may 
bring a suit against him for 800 rupees, 
and he has brought this suit to prevent any 
such suit being preferred by the defendant. 
Had thie plaintiff come into Court for an 
account of the partnership there might 
have been some ground for the suit ; but 
the accounts are all in his hands, and he hag 
not produced asingle paper regarding them 
or given any information about them. 


It seems to us that the proper course is 


to dismiss this suit as being founded upon no © 


cause of action. . 


As this objection was not taken in the 
lower Court, each party will pay his own 
costs of this suit. 


Hobhouse, J—I agree that this action 
cannot be maintained. It is in reality, as 
Mr. Gregory is obliged to admit, a suit- in 
the nature of a suit for a dissolution of part- 
nership, and praying for a release in full 
from such partnership so far as the defend- 
ant is concerned. ‘The facts are these :— 


The plaintiffs and the defendant entered 
into ‘a contract, of date the 2lst March 
1868, by which they were to find certain 


‘ i 
sums, of money, each of them a particular. 


sum either in cash or in goods, these sums 
of money converted into goods, or these 


[Vol. XV. 


s 
x 
` 
e 


18%0.] 


Civil THE WBEKLY 


REPORTER, Rulings. 49 


gig a ee 


goods they were to convey to Darjeeling, 
and were there to reside together as part- 
ners for the purpose of disposing of the said 
goods, each person to receive a certain per- 
centage upon whatever sum of money he 
emight hawe advanced, and all to receive 
erateably any profits from the concern. 


As a matter of fact the concern was 
opened in Darjeeling ; and after it had been 
opened for a very short time, and goods of 
‘a very. small amount had been disposed of 
on behalf of the concern, the defendant was 
turned out of it. 


Thereafter, he invoked the aid of the 
Magistrate to recover certain goods of his 
own, as he said, and independent of the con- 
cern, which the plaintiffs were retaining in 
what had been the common shop. ` 


Accordingly, certain goods of a value 
which the defendant himself apparently .as- 
sessed at 400 or 500 rupees were returned 
to him, and receipt for the said goods was 
given to the plaintiff. ‘This was dated the 
ard June 1868. P 


On the 6th June 1868, the plaintiffs insti- 
tuted the present suit, gad the prayer was 
to receive a receipt for the value of goods 
delivered on account of the partnership to 
the amount of 800 rupees, as by the agree- 
ment of the 2łlst March 1868, the said 
goods being those which had been made over 
to the defendant by the Magistrate on the 
3rd June. The cause of action then was 
the delivery over to the defendant of the 
goods in question on the 8rd June 1868. 
Now, whether those goods were the defend- 
ants own goods independent of the con- 
cern, or whether they were those goods 
which the defendant had put into the con- 
cern, they were equally the defendant’s own 
property, and therefore there was no cause 
of action to the plaintiff, and no suit lay on 
behalf of the plaintiff to receive from the 
defendant a receipt for the same goods. In 
fact, as I have said, they were anyhow the 
defendant’s own goods, 


But in reality when the plaintiffs asked 
for a receipt for the said goods, they were in 
reality paying for a -dissolution of partuer- 
ship, and for a receipt in full by way of 
discharge from such partnership on the part 

of the defendant. 


But to arrive at a decree in such a guit it 
whs necessary for the plaintiffs, who, BY the 
agreement, were to be considered the chief 


partners in the firm, and who were to keep 
the books of the firm, and who did, it is ad- 
mitted, keep such books, it was necessary for 
them to file accounts showing the cashor 
goods received from all the partners, showing 
also a balance of those accounts, and what- 
ever cash or goods was due to each partner ; 
and it was not until this had been done that 
the plaintiffs would be entitled to claim that 
the goods received by the defendant were 
partnership goods delivered over to him in 
full of whatever might be due from the firm, 
aud so entitling the plajutiffs to obtain a 
dissolution of the partnership, and a dis- 
charge from the defendant of all liability 
in the matter of such partnership. But 
admittedly the plaintiffs have filed no such 
books and no such accounts, and their suit 
is not in so many termsa suit for dissolution 
of partnership and discharge from liability. 
This being so, there is not any evidence on 
the record, neither is there any plaint or any 
written statement on the record, out of 
which we can convert this suit into a suit 
for dissolution of partnership, and direct on 
remand that it may be tried as such n suit. 
All that remains, therefore, in my opinion, 
is that the judgments of the Courts below 
should be reversed and the plaintiffs’ suit 
be dismissed. 


But I agree that under the circumstances 
each party should pay his own costs of all 
the Courts. 


The 13th June 1870. 
ra Present: 


if 
T Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Inconsistent titles—Registration in 
Collectorate—Evidence. 


Case No. 225 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of Rungpore, dat- 
ed the 30th September 1869, affirming 
a decision of the Subordinate Judge of 
that District, dated the 19th November 
1868. 


Ameeroonissa Bibee (Defendant) Appellant, 
VETSUS 


Woomarooddeen Mahomed Chowdhry and 
another (Plaintiffs) Respondents. 


D 
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Baboos Grija Sunkur Mojoomdar and Issur 


`: Chunder Chucherbutty for Appellant. 


Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Mitter for Respondents. 


Where a Hindoo widow claimed property on the 
ground that it had been held as benamee for her hug- 
band, and also that a hibbanamah had been executed in 
her favor in order to remove certain difficulties, it was 
held that the titles were not inconsistent, and that 
even if the titles wege inconsistent, there was nothing 
to prevent her succeeding on the strength of the 
hibbanamah. 


The mere fact of registration in a Collector's books 
is no evidence of title, 


Mitter, J—WE see no reason to interfere 
with the judgments of the lower Courts in 
this case, It is argued that the plaintiff, 
now special respondent, cannot be permitted 
to.sue upon two inconsistent titles. We find, 
however, that there is no inconsistency in 
the titles set up by the plaintiff Her case 
was that the property in suit was held by 
one Kylash Chunder ‘as benamee for her 
husband, and that a hibbanamah was af- 
terwards executed in her favour in order to 
remove certain difficulties which had arisen 
in consequence of certain disputes between 
the parties. ‘There is nothing inconsistent 
in these allegations ; and even if there 
were any such inconsistency, we do not see 
any reason why the plaintiff should not sue- 
ceed in this case on the strength of the 
hibbanamah, even if she is not to be per- 
mitted to fall back upon her original title 
as the heiress-at-law of Ram Gopal. 


It has been further contended that the 
Judge has come to no distinct conclusion on 
the genuineness or otherwise of the hib- 
banamah relied upon by the plaixtiffi We 
see no reason for accepting this contention 
as correct. The Judge has gone through 
all the evidence in the case, and he repeat- 
edly refers to the hibbanamah as à genuine 
document which has been fully acted upon 


by the parties. 


It bas been further argued that the plaint- 
iff is bound by a certain admission made 
by her predecessor, Anund Moyee, in a pre- 
vious suit between her and some third par- 
ties. This objection is manifestly untena- 
ble.” The Judge has found as a fact that 
the alleged admission was not proved by 
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evidence ; and even if it had been proved 
by evidence, it is perfectly clear that it 
would not operate as an estoppel either 
against Anund Moyes, or against the plaintiff 
who derives her title from her. 


Lastly, it has been argued that the special® 
appellant is a bond fide purchaser for va-° 
luable consideration without notice, It is ex- 
tremely doubtful, as their Lordships in the 
Privy Council have remarked in the case of 
Varden Seth Sam versus Luckpathy Royjee 
Lallah, reported in page 483, Sutherland’s 
Privy Council decisions, whether the doc- 
trine of bona fide purchaser for valuable 
consideration without notice, which is a 
doctrine’ peculiar to the Courts of Equity 
in England, is applicable to cases arising in 
this country. But even if it were so ap- 
plicable, if was for the special appellant to 
take the plea most distinctly in his plead- 
ings, and to prove it to the fullest extent 
required by the Courts of Equity in Eng- 
land, In the present case, the plaintiff has 
given no evidence whatever that he made 
any reasonable enquiries to ascertain who 
the real proprietor was. The only argu- 
ment which his pleader has been able to 
bring forward is that the nnmes of the spe- 
cial appellant’s lessors were registered in 
the Collector’s books, and that the special 
appellant was therefore justified in as- 
suming those persons to be the true owners 
of the property. This very point was rai_- 
ed in the case of Varden Seth Sam, already 
referred to; and it has been held by the 
Lords of the Judicial Committee that the 
mere fact of a person’s name being regis- 
tered in the Collector’s books is no evi- 
dence of title, and: that a purchaser from 
such a registered person would not be justi- 
fied in relying upon the fact of such regis- 
tration, as sufficient to entitle him te treat 
the recorded owner as the real owner. 


It is therefore needless for us to enter 
into any further discussion on this point ; 
but’ we should like to add that the facts of 
this case, as found by the Judge, are quite 
sufficient to show that the special appellant 
did not make any reasonable enquiries at 
the time when he made the purchase in 
question. 


For the above reasons, we dismiss this 
special appeal with costs. 


Loch, J.—I concur in rejecting the spe- 
cial @ppeal, suflicient grounds for admitting 


-it not Laving in my opinion been made out. 
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The 15th June 1870. 


Present: 


The Hon’ble Sir Ricbard. Couch, Kt., Chief 
Justice,°and the Hon’ble F. B, Kemp, 
Judges 


e Ancestral property—Possession— 
Title. 


Case No. 39 of 1870, 


Regular Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 29th November 1869. 


Tekait Hurro Narain Singh (Defendant) 
Appellant, 


VETSUS 


Boykunt Narain Singh (Plaintiff) Respond- 
ent, 


Baboos Sreenath Dass and Ram Chunder 
Mitter tor Appellant. 


Mr. R. T. Allan and Baboo Chunder 
Madhub Ghose for Respondent. 


Possession of ancestral property is good evidence of 
title against a co-sharer, if shewn to bé exclusive and 
to be inconsistent with the co-sharer’s having any right 
in the portion claimed, 


Couch, C. J.—THue first ground of appeal 
is that “inasmuch as the estate of the plaint- 
s iff is under the surveillance of the Court 
“of Wards, the plaintiff is incompetent to 
‘pring this suit himself.” Now the answer 
to that is that the estate is not under the 
Court of Wards. By whatever authority 
the Commissioner of the Sonthal Pergunnahs 
has taken charge of the estate, it is not as 
the Court of Wards that he has done so. 
There is nothing in the circumstances under 
which the estate has been placed in his 
charge, which disqualifies the plaintiff from 
bringing this suit. It does not come at all 
under Regulation X of,1798. The plaint- 
iff’s statement in the plaint must be taken 
with reference to what really appears to be 
the fact, When he speaks of his estate being 
under the Court of Wards, it is clear that 
if is not a correct term to use. It is not 
under the Court of Wards, and therefore 
there is no ground for that objection to the 
decree of the Court below. 


Then the next objection taken is that the 
suit is barred by the Law of Limitation. 
Now that depends upon what evidence there 
is with regard to the date of the disposses- 
sion of the plaintiff by the defendant. It 
being admitted by the plaintiff that the dis- 
possession took place at least 11 years before 


he brought his suit, it is incumbent upon 
him to show by satisfactory proof that the 
dispossession was within 12 years ; and by 
satisfactory proof, I understand to be meant 
what appears from the judgment of the 
Privy Council in the case that has been 
quoted, Moharaj Kooer Baboo Nitressur 
Singh versus Baboo Nund Lall Singh,* VIII 
Moore’s Indian Appeals, 199—we must look 
at the evidence and see whether upon the 
balance of it dispossession did take place 
within 12 years. Now, lære the evidence 
is all one way. The plaintiff’s evidence all 
tends to show that the dispossession was con- 
temporaneous with the execution of the or- 
der of February 1857, which was executed 
in July 1857. The defendant has given no 
evidence to show a dispossession before this 
time. Such of the witnesses as speak to the 
dispossession all point to its having taken 
place at that period. We think that what 
the judgment of the Privy Council, which 
was upon Regulation III of 1793, Section 
14, and not the present Limitation Act, re- 
quires with regard to dispossession being 
shown within 12 years, has been completely: 
satisfied by the evidence adduced in this 
case, That then disposes of the objection 
as to the Law of Limitation. 


The third question is whether the plain- 
tiffhas given such proof of his title and pos- 
session, as to entitle him to recover that por- 
tion of the property for which the lower 
Court has passed a decree, It is shewn 
that he was in possession for some time 
anterior to the dispossession by the de- 
fendant. This is ancestral property, and 
possession is probably the only evidence 
which he could give of his tithe—possession 
or receipt of rent ; and if it were to be said 
that thatis not evidence against the defend- 
ant, the plaintiff, although he might have a 
perfectly good title, must failin his suit. We 
see no reason for saying that because the 
defendant is a co-sharer, the plaintiff's posses- 
sion shall not be evidence of title against 
him, if it is shown to be exclusive on the 
part of the plaintiff, and to be a possession 
inconsistent with the defendants, notwith- 
standing he is a co-sharer in the estate, 
having any right to that portion of the pro- 
perty which is the subject of the suit. If 
the plaintiff’s possession of the property in 
suit was exclusive, it is as good evidence 
of title in the plaintiff’s possession as would 
be in the case of a defendant who did not 
claim to be a co-sharer. There does appear 
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to be evidence of such possession in this 
case, sufficient to justify the Court in saying 
that the plaintiff is entitled to recover, the 
defendant not having met it by any evidence 
on his part. And the plaintiff’s evidence 
with regard to his exculsive possession, and 
thus, to his title tosome of the Mouzahs en- 
tirely and not jointly with the defendant, is 
considerably strengthened by the defendant’s 
admission that there had been at some time 
a partition of some of the property. It is 
true that the whgle of the statement of the 
defendant is to be looked at ; but we may 
believe that portion of it which is consistent 
with the other evidence in the case, without 
being bound to believe that which is not so 
consistent. Woe can take so much of it as 
is likely to be. true and reject that which, 
looking at the other evidence in the case, is 
not likely to be true. That admission of 
the defendant, as to a partition having been 
made, tends very much to support the case 
of the plaintiff. I feel no doubt that the 
decree which has been made by the Court 
below is a right decree, and must be confirm 
ed with costs. The cross-appeal preferred 
by the plaintiff, respondent, is withdrawn 
by his pleader. 





The 15th June 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Attachment of moveable property— 
Claim under Section 246, Civil Pro- 
cedure Code: 


Reference to the High Court by the Judge 
of the Small Cause Court at Jessore, 
dated the 17th May 1870, 


Deanuth Biswas, Plaintiff, 
VETSUS 
Issur Gine and others, Defendants. 


Hur Chunder Gine, Jniervenor. 


‘A Court is bound to investigate a claim made by 
an intervenor under Section 246 Act VIII of 1839 to a 
share of moveable property attached in execution ofa 
decree. 


| Reference.—Tuis is a claim under Section 
246 of Act VIII of 1859 to a share of the 
moveable property attached in execution of 
the decree in the above case ; and the ques- 
tion arises whether a Court ought to procegd 


to investigate the same under the Section 


cited. - 
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It has been already held by the Full. 


Bench in Raj Koomar Roy versua Kadum- 
binee Deben and others, Weekly Reporter, 
Full Bench Reports, Volume XIIIppage 63, 
that when intervenors claim a share of im- 
moveable property which has been attached, 
the Conrt should define the respective shares 
of the debtor and the intervenors, and sell 
the debtor’s definite share only ; but I am 
doubtful whether this ruling will apply to 
intervenors, who claim a share of moveable 
property which has been attached in execu- 
tion of a decree. 


Now, Section 214 of Act VIII of 1859 
says that the application for an attachment 
of moveable property may be general, or may 
be accompanied with an inventory of the 
property to be attached. Section 233 says 
that when the property shall consist of goods, 
chattels, or other moveable property in the 
possession of the defendant, the attachment 
shall be made by actual seizure, and the 
Nazir or other Officer shall keep the same in 
his custody ôr in the constody of his subor- 
dinates, and shall be responsible for the due 
custody thereof. Section 249 (amongst other 
things) says that in all cases of intend- 
ed sale by public auction, whether of 


moveable or immoveable property, in execu-: 


tion of a decree, the proclamation shall also 
declare that the sale extends only to the 
right, title, and interest of the defendant in 
the property specified therein. Then Nection 
251 points out the mode of payment on sale 
of moveable property, and adds “that on 
payment of the purchase-money, the officer 
holding the sale shall grant a receipt for 
the same, and the sale shall become abso- 
lute.” ‘Chen Section 261 says that where 
the property sold shall cousist of goods, 
chattels, or other moyeable property in the 
possession of the defendants, or to the imme- 
diate possession of which the defendant is 
entitled and of which actual seizure has 
been made, the property shall be delivered 
to the purchaser ; and Section 262 says 
that where:the property sold shall consist 
of goods, chattels, or other moveable 
property to which the defendant is en- 
titled subject to a lien or right of any 
person to the immediate possession there- 
of, the deliyery shall, as: far as practica- 
ble, be made by giving notice to the per- 
son in possession, prohibiting him from deli- 
vering possession of the property to any 
person except the purchaser thereof. 
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- There is no allegation in the application 
of the intervenor that he was in possessión 
of the property attached. It, therefore, ap- 
pears to me that I ought not to proceed to 
investigate the claim under Section 246, as 
the intéryenor admits that the judgment- 
< debtor has some interest in the property 
attached for sale, which could be seized and 
disposed of in execution of the - decree 
passed against him. Consequently, any 
enquiry into the extent of such interest, un- 
der the Sections cited, is altogether un- 
necessary. i 


In speaking of how partnership property 
is seized and sold under a fieri facias, Mr. 
Serjeant Atkinson, in his Treatise on the 
Office of Sheriff, says, page 183,—“ As to 
“ partnership property, the Sheriff seizes 
“the whole, or a part in the name of the 
‘ whole, and sells the debtors undivided 
‘interest therein ; the vendee is tenant-in- 
“common with the other partner. Note 
“ well—the property of the other moiety is 
€ not affected by the judgment nor by the 
“ execution. The actual or formal seizure 
“of the whole arises from the- necessity of 
“the case.” And it appears to me that 
this is the proper procedure to be adopted 
by me in the present case, z. e., that I should 
proceed to sell what interest the defendant 
hasin the property attached, and the pur- 
chaser must find out what that interest is in 
the best way he can. Ihave, accordingly, 
rejected the intervenor’s application subject 
to the opinion of the Hon’ble the Judges 
of the High Court. 


The judgment of the High Court was 
delivered as follows by 


Jackson, J.—It appears to me that in the 
case put, the Court is bound to investigate 


the claim preferred to the moveable property: 


which has been’ attached in execution of the 
decree. 


Section 246, Act VIII of 1859 makes no 
distinction in this respect between moveable 
and immoveable property ; and it appears 
to me also that the judgment delivered in 
the Full Bench case, referred to by the 
Judge of the Small Cause Court at Jessore, 
applies equally to the case of moveable as 
to that of immoveable property. The Sec- 
tion declares that,,if the Court shall be sa- 
tisfied that the moveable property at the 
time of attachment was in possession of the 
party against whom execution is sought, not 
on his own account or as his own property, 
but on account of or in trust for some other 


person, the Court shall pass an order for 
releasing the said property from attachmeut. 

I think these words will include a share of 
the property attached as well as the whole 
of the property ; or, to put it in another 
way, it appears to me that the words 
directing the release from attachment 
will be equally satisfied, so far as the 
share of the objecting party is concern- 
ed, if it should appear that the proper-. 
ty was in the possession of the judgment- 
debtor not wholly as h® own property ; 
and this interpretation may be applied also 
to the succeeding clause of the Section— 
“if it shall, appear to the satisfaction of 
“ the Court that the moveable property was 
“in possession of the party against whom 
execution is sought as his own property,” 
that is to say, that the whole of it was in 
his possession as his own undivided proper- 
ty, ‘then the Court shall disallow the 
claim ;” but if the objector shall succeed in 
making out what he alleges, and the Court 
shall find that he was in possession of it as 
his own property, that is, absolutely his owa 
property, the Court, I think, is bound to in- 
vestigate the claim. 


Regard being had to the nature of the 
property and the mode in which parties exer- 
cise their right to the enjoyment of move- 
able property, a further question will, no 
doubt, arise upon the claimant making out 
his case, uamely, whether the Court ought 
to proceed to a sale of the property at all. 


Glover, J.—I concur. 





The 15th June 1870. 
Present: 
Tbe Hon'ble L. S. Jackson and F. A. Glover, 
Judges. 


Nikasee balances—Jurisdiction. 


Reference to the High Court by the Judge 
of the Small Cause Court at Jessore, 
dated the 17th Muy 1870. 


Srishteedhur Bose, Plaintiff, 
VETSUS 


Shama Churn Ghose and others; 
Defendants. 


A suit to recover thé balance of nikasee papers fur- 
nished by defendant in his capacity of tehsildar, thera 
being au allegation in the plaint that the defendant ver- 
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bally promised to pay part of the sum claimed under 
thé circumstances mentioned therein,was held not to be 
cognizable by a Court of Small Causes. 


Reference. —TuIs is a suit to recover from 
` the defendant No. 1 Rupees 51-5, being the 
balance of Nikasee papers furnished by him 
to plaintiff in his capacity of tehsildar ; and 
there is an allegation in the plaint that the 
snid defendant verbally promised to pay 
upees 37-6-3, part of the said sum of 
rupees 51-5, in Assar 1274, under the cir- 
cumstances menti®ned in the plaint, which 
runs as follows :— 


“ This is a suit to recover Rupees 51-5, 
“ being the balance of Nikasee papers. The 
“ plaintiff acquired Kismut Booykora, &c., 
of Pergunnah Chingootea, and Kismut 
“ Shomuspore of Pergunnah Bhatta, as 
“ well as mourosee, gatee, and mortgaged 
“jammahs in villages Cholisa, &c., in 
“ the name of Mothooranath Bose, the third 
“« defendant, and is in enjoyment of possession 
“thereof. On the 2nd Srabun 1273, B. S., 
“t the plaintiff appointed the defendant Shama 
« Churn Ghose to collect rent of the said 
« mehals, on the receipt of a kubooleut from 
‘him to the address of Mothooranath Bose 
‘Cond Tarinee Churn Sein, who served for 
“the whole year of 1273 and furnished his 
‘“ aecounts in Assar 1274, in which it was 
“‘ discovered that there was a balance of 
“ rupees 51-5 in the hands of the defend- 
“ ant Ghose, who out of the amount enter- 
“ ed rupees 37-6-3 in the account as lent 
‘to other defendants Sein and Bose with- 
“out confrontation, but as Bose and 
“& Sein disacknowledged having received the 
“loan, the defendant Ghose subsequently 
‘Cin the said month of Assar admitting that 
‘it was his due and not having liquidated 
“ the same afterwards,—the plaintiff is en- 
“í titled to recover the amount through 
“ the strength of the account papers and 
‘© kubooleut.” 


It is said by Norman and Kemp, J. J., in 
Chowdhry Chutter Pal Singh and others 
versus Fouzdar Roy, Hay’s Reports for April 
1863, page 509, that if an agent delivers 
‘sn account showing himself to be indebted, 
a new cause of action arises upon the ad- 
mission by the settlement of accounts ; and 
that an action for the balance on the account 
would probably be maintainable, not under 
Act X of 1859 (now Act VIIL of 1869) but 
under the rules regulating to ordinary civil 
suits subject to the limitation of Act XIV 
of 1859; but this decision is, I find, opposed 
to Grant and Collis, executors to the esthte 
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of Mackilligan versus Ram Tanoo Bhoomick, 
Weekly Reporter, Civil Rulings, Volume 
X, page 83, in which it was held by Pea- 
cock, C. J., and Mr. Justice Mitger, that a 
suit to recover from defendant an amount of 
rent, collected by the latter on behalf of the, 
plaintiff! in his capacity of tehsildar, was | 
maintainable in the Revenue Court-and not 
in any other Court. 


As the present case is on all fours with 
that reported in Volume X, page 83 of the 
Weekly Reporter, I have held that it is not 
maintainable in a Small Cause Court, contin- 
gent on the opinion of the High Court 
which is now solicited. 


I think if makes no difference that the 
defendant No. 1 verbally agreed to pay the 
amount, as on the adjustment of the accounts 
the law implied a promise to pay on request, 
and no expres promise made in respect of 
that consideration can be enforced, if it dif- 
fer from the promise which the law would 
imply from the same consideration. See 
Chitty on Contracts, Sth Edition, page 51, 
and the cases there cited. Consequently, the 
plaintiff's remedy lay in the Revenue Court 
and not ina Civil Court. ` 


Judgment of the High Court :— 


Jackson, J.—We think that the opinion 
of the Judge of the Small Cause Court in 
this case is correct, in so far as he decided 
that the suit before him was not cognizable 
by the Court of Small Causes. 


The 15th June 1870, 
Present: 
The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 
Section 273, Act VIII. 1859—Con- 
cealment of property. 


Case No. 129 of 1870, 


Miscellaneous Appeal from an order passed 
by the Judge of 24-Pergunnahs, dated the 
19th February 1870, reversing an order 
of the First Subordinate Judge of that 
District, dated the 31st January 1870. 


Gunga Gobind Mundul and others (Decree- 
holders) Appellants, 


VETSUS 


Bonomalee Paul (Judgment-debtor) 
Respondent, 


1870.] 
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. Baboo Bhowanee Churn Dutt for 
Appellants. 


aÑo one for Respondent. 


Where a judement-debtor arrested in execution of a 
decree appléed for his discharge under Section 278, Act 
VIII of 1859, but while pretending to furnish a complete 
statement of his property was shewn to have concealed 
a portion, the lower Court was held to havo acted 
properly under Section 8, Act XXIII of 1861 in or- 
dering him to prison. 


_ Jackson, J.—Ir appears to me that the 
decision of the Subordinate Judge in this case 
was quite right.; and that the decision of the 
Judge reversing his order is erroneous. 


The judgment-debtor, Bonomalee Paul, 
was arrested under a warrant, in execution 
of a decree, and he applied to the Court un- 
der Section 273 Act VIII of 1859 for his 
discharge, on the ground that he was willing 
to place whatever property he possessed at 
the disposal of the Court. With that appli- 
cation he was bound to submit to the Court 
a full account of all property of whatever na- 
ture belonging to him, whether in expectancy 


. or possession or held exclusively by himself, 


and so forth; and the application must be 
subscribed and verified by the applicant. On 
the presentation of such application under 
Section 8 Act XXIII of 1861, the Court 
is directed to examine the applicant in the 
presence of the plaintiff or his pleader, as to 
his then circumstances and as to his future 
means of payment; andto call upon the 
plaintiff to show cause why he does not 
proceed against any property of which the 
defendant is possessed, and why the defend- 
ant should not be discharged; and should 
the plaintiff fail to show such cause, the 
Court may direct the discharge of the defsnd- 
ant from custody. 


Now, that enables the Court, provided it 
is satisfied of the truth and bona fides of the 
debtor’s application, if He failed to show cause 
to the contrary, to direct the discharge of the 
defendant from custody. i 


In this case the judgment-creditor, the 
plaintiff, showed, as it seems to me, excellent 
cause to the contrary, namely—he showed 
that the defendant, while pretending to fur- 
nish a complete statement of the property 
which he had, and desiring to be discharged 
on the ground of his readiness to give up such 
property, was,:in fact, concealing a quantity 
of other property in his possession. That 
being so, it appears to me that the contin- 
*gency which the Section contemplates did not 
arise, and that the Subordinate Judge very 
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properly ordered that the law should take 
its course, namely—that the defendant showld 
go to prison. If, on the other hand, the 
application of the defendant has been 
shown truly to contain a full account of his 
property, the Judge would have been right 
in saying that the plaintiff would be bound 
to proceed by the attachment and sale of 
that property, and that the defendant should | 
be discharged. 


I think the judgment of the Judge should 
be reversed, and that Sf the Subordinate 
Judge should be affirmed with costs. 


Glover, J—I am of the same opinion. 
The judgment of the Judge appears to me 
to assume the fact that the judgment-debtor 
had fraudulently concealed property. It 
is clear, therefore, that the Judge ought not 
to have interfered with the decision of the 
Court below—ordering the judgment-debtor 
to prison. 





The 15th June 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glovers 
Judges. 


Act X. 1859—Procedure—Notice—Ad- 
missions. 


Case No. 219 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
25th August 1869, affirming a decision 
of the Assistant Collector of that Dis- 
trict, dated the 31st March 1869. 


Bhoobun Chunder Shome (Defendant) Ap- 
pellant, 


VETSUS 


Ram Dyal Shanunto and others (Plaintiffs) 
Respondents. 


Baboos Bhuggobutty Churn Ghose and 
Umbica Churn Banerjee for Appellant. 


Baboo Mohendro Lall Mitter for 
Respondents. 


In a suit for onhancoment of rent, a plaintif must 
frame his suit and prove his case in exact conformity 
with the provisions of the law which enable him to in- 
crease his profits: and a Court administering a Taw like 
Act X of 1859, is bound to satisfy itself that its deerce 
aye exactly borne out by the provisiong of the ‘law, 
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The system of procedure in this country is not such 
that if a defendant fails to dispute or contest a point he 
thereby admits it. On the contrary, if he allows judg- 
ment to go by default, the plaintiff is just as much bound 
to prove his case, 


Jackson, J.—It appears to me that the 
decision of the Lower Appellate Court in this 
case cannot be supported with reference to 
the authorities on the point before us. 


The suit was for enhancement and was 
tried. before the Assistant Collector of Burd- 
wan, who, after dearing the evidence on 
both sides and finding that evidence to be 
contradictory, ordered an enquiry by an 
Ameen, and on the report of that Ameen 
made a decree in favor of the plaintiff. 


The decree made did not confirm precisely 
the rates claimed by the plaintiff, but took 
as it were a middle course between the alle- 
gations of the plaintiff and those of the 
defendant. The Ameen reported that the 
land of the village in which the defen- 
dant’s tenure was situated was divided into 
four classes ; and he found, not precisely 
in conformity with the whole of the evi- 
dence, but upon such part of the evidence 
as recommended itself to him, that those 
four classes of land paid certain rates which 
he stated ; and as the greater portion of lands 
of the defendant was found to helong to the 
second of those classes, he reported that the 
defendant was liable to pay that rate on 
that quantity of land, and at that rate ac- 
cordingly the decree was given. 


The defendant upon this appealed to the 
Zillah Judge, and the ground that he seems 
to have taken before the Judge was that 
the evidence upon which his lands had been 
found to belong to the second quantity or 
‘class was not sufficient to support the find- 
ing of the Court below. The ‘Judge, how- 
ever, affirmed the judgment of the lower 
Court, and, upon review, only modified his 
own judgment and the judgment of the 
Court below, so far as to give the defend- 
dant a slight allowance in respect of certain 
lands alleged to have been taken for public 
purposes. 


The defendant comes before us in special 
‘appeal, and for the first time takes the 
ground that neither the notiee nor the 
evidence given by the plaintiff complied 
with the provisions of the law under which 
enhancement was sought for. 


That provision was the first clause of 
Section 17 Act X of 1859, which describes 
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the ground of enhancement as being that 
“ the rate of rent paid by such a ryot is 
“ below the prevailing rate payable by the 
“same class of ryots for land of g similar 
“ description and with similar advantages 


“in the places adjacent.” i 


Now, it is not disputed by the plaintiff, 
respondent, before us, that the notice and 
the evidence fell greatly short of those 
requirements ; and the only question upon 
which we have had a doubt is, whether the 
defendant ought to be allowed to prevail 
upon this ground taken for the first time io 
special appeal. 


No doubt, if the objection referred only to 
the notice, we should have been inclined 
to hold that the defendant by his silénce 
upon this subject in the Court of first in- 
stance, as well asin the Court of appeal, 
and by his going to trial contesting the 
case upon the evidence ; had waived that 
objection; but nothing can get over the 
want of evidence ; and with some reluctance 
I find myself compelled to follow the deci- 
sions which have been repeatedly given 
upon this point, namely,—that a defect 
of this kind is fatal to a suit for enhance- 
ment. 


But I think that upon consideration, it 
is not unreasonable that such an objection 
should prevail. In the first place, we must 
bear in mind that the suit brought by the 
plaintiff before us is one of the commonest 
kind, and that such suits probably form a 
very large proportion of the whole number 
of suits brought in Bengal. It is very 


little indeed to ask from a plaintiff who is - 


seeking, as part of a system, to increase his 
receipts derivable from his tenants, that he 
should frame his suit, and also prove his 
case in exact conformity with the provisions 
of law which enable him to increase his 
profits ; and I think fhere is no hardship at 
all, so far as he is concerned, in binding 
him to an exact observance of the law. 


Then, as regards the Court, it appears to 
me that a Court administering a law like 
Act X of 1859, is bound to satisfy itself 
that the decrees it makes are exactly borna 
out by the provisions of the law. 


If the conclusion of the Deputy Collector 
and of the Judge had been fully and com- 
pletely stated in this case, it must have a- 
mounted to something like the following. 
Upon the evidence adduced by the plaintiff 
and by the defendant—and the word evi. 
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dence of course includes admission—I ‘ind 
that the defendant, who holds a certain 
quantity of land of a particular description, 
is paying ent at a rate which is below the 
„prevailing rate payable by the same class of 
eryots for lands of a similar description and 
possessing similar advantages in the places 
adjacent, and consequently, by the first clause 
of Section 17 Act X of 1859, he is liable to 
have his rent enhanced. I find that the mea- 
sure of enhancement is so much, and conse- 
quently I give judgment for the plaintiff at 
so many rupees and so many annas. That, 
stated fully, I think, would be the conclu- 
sion at which the Court would have to ar- 
rive before it could give the plaintiff a decree 
in the present case. 

Now, is there any thing on the record 
which would justify the Collector’s Court 
in giving such a decree to the plaintiff? It 
would appear there 1s nothing. It is said 
that the defendant did not dispute these 
points ; but the system of our procedure in 
this country is not such, that if a defendant 

- ‘fails to dispute or contest any point he 
thereby admits it. On the contrary, if the 
defendant fails altogether to appear and 
allows judgment to go by default, the plaint- 
iff is bound to prove his case just as much 
as if the defendant had appeared and denied 
the claim. ` 


I think, therefore, we are bound to say that 
the judgment of both the Courts below in 
this case of enhancement’are not in accord- 
ance with the law. At the same time, it 
seems to me that the defendant has been ex- 
tremely remiss in failing to take this ground 
of objection in any stage of the proceedings 
below ; and therefore, while I think we ought 
to reverse the decisions of the Deputy Col- 
lector and of the Judge and to order the dis- 
missal of the plaintifl’s suit, we ought to 
do so without making any order as to the 
costs of this appeal. 

Glover, J—I am of the same opinion, 
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The 15th June 1870. 
Present : 
The Hon’ble L. S. Jackson and F., A, Glover, 
Judges, 


Possessory suit— Presumption. 
Cuse No. 207 of 1870. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
23rd September 1869, ræversing a decision 
of the Subordinate Judge of that District, 
dated the Tth July 1869. 


Rufautoollah Chowdhry and others (Defend- 
ants) Appellants, 


VETSUS 


Shushee Shikhur Banerjee and others (Plaint- 
iffs) Respondents. 


Mr. R. E. Twidale for Appellants. 


Baboo Tarucknath Sein for Respondents. l 


In a suit to recover possession of the beds of tanks 
which, trough gradually reclaimed and made fit for 
cultivation by defendant, were situate within plaintiffs 
mal estate, and had been measured and recorded in the 
zemindary chittahs as their kkas khamar and unfit for 
cultivation : 


HELD that plaintiffs being unable from the nature of 
the ground to show any direct acts of ownership, the 
presumption was that, untilthe act of defendant dis- 
possessing them, they were sufficiently in possession to 
enable them to maintain their right of suit. 


Jackson, J.—I THINK we are not called 
upon to disturb the decision of the Lower 
Appellate Court, 


The subject of dispute was seme land 
forming the beds of three tanks which had 
been gradually reclaimed and made fit for 
cultivation. This process of bringing under 
cultivation was found by the Judge to have 
taken place within the last four or five years ; 
and it seems that the land, which appears 
to be situate within. the mål estate of the 
plaintiffs, was measured and recorded in the 
zemindary chittahs of the year 1224 as 
being their khas khamar, and was then de- 
scribed as being alaik or unfit for cultiva- 
tion. 


This being the nature of the ground, and 
therefore the plaintiff being necessarily un- 
able to show any direct acts of ownership 
exercised during that time, I think that we 
ought to presume that the plaintiff was 
sufficiently in possession to maintain. hig 
right of suit until the act of the defendant 
took place, having the effect of dispossessing 
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" the plaintiff, which, by the Judge’s finding, 
was within the last four or five years. 


The circumstance is rendered the more 
probable by the fact that the defendant 
about that time occupied the position of 
gomashta, which would give him au oppor- 
tunity of appropriating to his own use lands 
belonging to his employer, which were not 
in actual cultivation and use, 


I think the chances are that the Judge 
has decided correc@ly ; at any rate, no ground 
has been shewn for our interference. I 
think the appeal ought to be dismissed with 
costs. 


Glover, J.—I am of the same opinion. 





The 16th June 1870, 
Present: 


The Hon’ble L, S. Jackson and F. A. Glover, 
Judges. 


Witnesses — Appellate Court — Bena- 
mee purchase — Tenancy — Dispos- 
session. e 


Case No. 245 of 1870. 


Special Appeal from a decision passed by 
ihe Subordinate Judge of East Burdwan, 
dated the 3rd September 1869, reversing 
a decision of the Moonsiff of Kulnah, 
dated the 22nd February 1869. 


,Mussamut Hoymobutty Dossee (Plaintiff) 
Appellant, 


VETSUS 


“Greekishen Nundee and another (Defend- 
ants) Respondents. 


Baboos Mohendro Lall Shome and Hem 
Chunder Banerjee for Appellant. 


Baboo Gopal Lall Mitter for Respondents. 


' Where credit has been given to witnesses by the 
Court of first instance before which they bave been 
examined, the Appellate Court is not at liberty to say 
that it disbelieves them witLout stating reasons. 


In the case of a benamee purchase, the mere use of the 
Jurzee name is sufficiently disposed of if the party whose 
name is used sets up no claim, and if there appears to 
have been long continued possession on the part of the 
person claiming to be the beneficial owner. 


Where a zemindar so interferes with the possession 
of a tenant not personally occupying the land, as to 
induce the under tenants to pay rent to him (the zemin- 
dar), his interference amounts to dispossession, > 


REPORTER, Rulings. [Vol xi 


Jackson, J.—It appears to me that the. 


special appellant in this case has established 
a substantial error in law, in the investiga- 


tion of the case which justifies us in setting ` 


aside the decision of the Lower “Appellate 
Court, : 
è 
I do not think it would be our duty in 
such a case as this to support the con- 
clusion to which we come, merely by a 
comparison between the judgment of the 
Court of first instance and that of the 
Lower Appellate Court, and by merely 
giving the preference in point of clearness 
aud cogency to that of the Court of first 
instauce ; but we must be satisfied that the 
Lower Appellate Court, in reversing the 
judgment of the Court of first instance, 
has so departed from the proper rules of 
investigation and trial, as to have been guilty 
of that substantial error which is referred 
to in the 372nd Section of the Code of 
Civil Procedure. 


The first duty of the Court which tries 
a case, whether originally or by way of 
appeal, is to ascertain what the contentions 
of the several parties are, and what are 
the questions for decision. 


In this case, we find the Subordinate 
Judge starting with the observation that 
“ both the parties have admitted that the dis- 
“puted property has been purchased in the 
“name of Bykunto Nath Pal, and that the 
plaintiff is a common poor woman without 
“any means and depends upon service, and 
“that she is neither wealthy nor a zemin- 
“dar: hence why did such a personage 
“purchase the disputed property with her 
“own money in the benamee of Bykunto 
“Nath Pal.” Now it would be a very un- 
fair statement to commence with, that the 
whole of this resulted from the admissions 
of both parties, Inepoint of fact, the par- 
ties were not agreed upon this admission or 
any part of it. The plaintiff alleged that 
he had, so long ago as the year 185+, pur- 
chased the property in dispute; but that, 
for reasons of convenience, the name of 
Bykunto Nath had been used. The defend- 
ant’s allegation, on the other hand, was, 
that this property had been actually pur- 
chased by Bykunto Nath for himself, and 
that 4 years afterwards, or in the year 1258, 
the defendant had re-purchased it from By- 
kunto Nath. ‘But besides that, it is giving 
an extremely unfair complexion to the case, 
to set up on æ priori improbability a$ 
against the plaintiff, by stating that she is 
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neither a wealthy person nor a zemindar, and 
therefore, unlikely to make this purchase, 
the fact being that.this property was origi- 
nally purghased for a payment down of 16 
rupees, and a further barrat (assignment) to 
pay thé whole amount of rent due to the 
a t . 
a Zemindar which amounted to 59 rupees only. 
It appears that the plaintiff, who is, no doubt, 
a poor woman in humble circumstances, had 
been for many years a servant in the employ 
of the zemindars themselves, of whom the 
defendant is one, and 16 rupees is certainly 
not an unreasonable sum to have accumu- 
lated after a service of many years; and it 
is quite conceivable that the state of accounts 
between the plaintiff and her employers 
might have given her the means of paying 
off the further sum of 59 rupees. I think, 
therefore, that the Subordinate Judge starts 
both with an incorrect statement of the ad- 
missions of the parties, and also with an un- 
warranted assumption of improbabilities 
weighing against the plaintiff. 


The next part of the judgment states that 
“from the evidence of Nobo Koomar, 
“ Surbo Mundle, and Ram Doyal, subserib- 
“ ing witnesses to the kobalah, on the basis 
“ of which this suit is laid by the plaintiff, 
“ the payment of consideration money (co- 
“ vered by the kobalah) by the plaintiff 
“ has not been proved. The witnesses stat- 
“ ed that the plaintiff paid 16 rupees.” 


Now, if this means to say that the proof 
of payment down’ of 16 rupees is not a 
proof of payment of the consideration money, 
I think the reasoning is altogether inconelu- 
sive because 16 rupees was the whole amount 
that was to be paidin cash by the plaintiff 
to her vendor. ‘Therefore, if the witnesses 
proved that, they proved all that the plaint- 
iff for that purpose required, 


But it is contended that the Subordinate 
Judge meant to say that he did not believe 
those witnesses. Ido not find any trace of 
that meaning in the words he uses, but even 
if it be admitted that that was what he 
meant, I must observe that he is not at 
liberty to say that he disbelieved the witness- 
es to whom credit had been given by the 
Court of first instance before which they 
Were examined, without stating reasons for 
disbelieving them. 


The next observation which the Subordi- 
nate Judge makes is that “the plea of bena- 
‘ mee transaction advanced by the plaintiff ig 
* unfit for hearing by a Court of justice, be- 
‘* cause, agreeably to general principles, the 


“ party in whose favor a deed is executed 
“ must be considered as the grantee of the 
“deed. The plaintiff has not been able to 
“ adduce any documentary evidence to show 
‘how her right has accrued to the property 
“ covered by the deed in the name of By- 
“ kunto Nath Pal,” and then he repeats the 
“ observation, nor has she been able to prove, 
“ even by oral evidence that she has paid the 
*‘ consideration money specified in the said 
document,” 


Now, the evidence would show, unless 
it was disbelieved, and that for some sub- 
stantial and reasonable cause, that she 
had paid the consideration money ; and then 
as to the question of benamee, the Subordi- 
nate Judge must be well aware that bena- 
mee purchases occur every day, and that if 
the party whose name is used sets up no 
claim, and if there appear to have been long 
continued possession on the part of the per- 
son claiming to be the beneficial owner, 
that would quite sufficiently dispose of the 
mere use of the furzee name in the trans- 
action. 


The Subordinate Judge goes on to say :— 
“ The averment of the plaintiff with reference 
“to her having been forcibly ousted from 
‘the disputed property in the year 1270, 
“B. S., has not at all been proved by the 
“ testimony of the witnesses examined by 
“her.” Now, forcible ouster, if it was alleged 
at all, was not in the least degree a mate- 
rial allegation. The plaintiff would be per- 
fectly entitled to recover the land if she 
could make out her right to it and if that 
right was not barred by limitation, whether 
the defendant forcibly ousted her or not. 


The judgment goes on—‘“‘ Almost all the 
“ witnesses have stated that the plaintiff held 
“possession by letting out to under-tenants 
“and thereby she has been ousted. I do 
“í not agree with the Lower Court in hold- 
“ing as proof that which is opposed to 
“ plaintiff’s own allegation.” I do not know 
what is meant by “ being opposed to plaint- 
if’s own allegation.” If the plaintiff did 
not personally occupy the lands, but rented 
them to under-tenants, and the defendant so 
interfered with the possession of the plaint- 
iff as to induce those under-tenants to pay 
rent to him, he would in that way dispossess 
the plaintiff. 

Then he says:—“ Moreover the plaintiff is 
“of poor circumstances, so if the disputed 
“ property had been actually purchased and 
“hold by her, then why would she remain 
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‘ quiet for five or six years after her dispos- 
“‘gassion in the year 1270: hence, when she 
‘‘has brought this suit after such delay, it 
“ig apparent that her suit is false and col- 
“lugive.’’? Iam bound to say that this is 
an inference which seems to me wholly un- 
warranted, Litigants in this country are 
not remarkable for promptitude in commenc- 
ing their suits: especially is that the case 
when the plaintiff is poor and in humble 
condition in life, and the defendant is a 
person, not only yery much her superior in 
wealth and position, but actually a person 
who has been her employer and master. 


The next observation of the Lower Ap- 
pellate Court is, that “the vakeel of the 
“ plaintiff argues that the said kobalah has 
‘been attested, and the Lower Court also 
“ holds the said fact; but I cannot agree with 
“ the said finding, because it has been held 
“ that the witness Nobo Koomar has attested 
“ the kobalah, but I cannot find his name 
‘in the deed.” 


Now, this appears to mea very unreason- 
able observation. This document appears 
to have been roughly handled, and upon 
inspection I find that the part of the paper 
in which the names of the attesting witnesses 
are written has been so torn that only the 
names of two of the witnesses at the bottom 
are to be found, and, palpably, the names of 
three or four have ,altogether disappeared. 
This comment, therefore, appears to be 
unaccountable. 


Further, it is said ‘‘ the vakeel of the 
“ plaintiff argues that the heir of Bykunto 
‘Sin whose favor the kobalah was executed 
‘ec has been made a defendant. To this I 
‘have to say that the defendant cannot be 
“ bound by the words of either Bykunto 
‘or his heirs.” 


Well, no doubt, it must be allowed that 
the admission of a defendant will not pre- 
judice a co-defendant. On that point, I 
have nothing to say : but there is another 
observation of the Subordinate Judge which 
m not appear to be so reasonable. He 
says :—“' It is not very difficult on the part of 
« the plaintiff to secure pottahs and dakhillas 
“ because it appears from the proofs on the 
“ record that the plaintiff is a maid-servant 
€ in the house of the zemindar.”’ 


Now, it would have been at least fair to 
the plaintiff to state that if she was 


maid-servant in the house of the zemindgr, 


she was so in the house of the defendant 
himself; and, therefore, it ought to have 
been shewn how it was that she had facilities 
of obtaining such documents as arg referred 
to, to the prejudice of the defendant and 
some of his co-sharers. If there was any- 


thing in this allegation, it ought to have ° 
been fairly stated aud made a tangible ground ° 


for his judgment. 


Then the Subordinate Judge says :—“ The 
plaintiff has in a manner admitted the 
‘Jong possession of the defendant,” Now, 
no such admission has been pointed out to 
us, aud if no such admission was made the 
plaintiff has been seriously prejudiced by the 
last observation of the Judge. 


I do not think it necessary to carry com- 
ment on this judgment further. I think 
quite sufficient has been shewn to make it 
clear that the Subordinate Judge in dealing 
with this case has not placed himself in a 
proper judicial attitude towards it, and has 
allowed his mind to be influenced by what 
are not sound and proper reasons, and the 
judgment based upon such reasons ought 
not to be allowed to stand. That judgment, 
therefore, is set aside and the case is re- 
manded for trial before the Zillah Judge. 


Glover, J.—I am of the same opinion. 


The 17th June 1870, 


Present: 


The Hon’ble Sir Richard Couch Kt, Chief 
Justice, and the Hon’ble Sir Charles Hob- 
house, Bart., Judge. 


Grounds of enhancement—Waiver— 
Remand—Pidadings—Parties. 


Case No. 54 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Midnapore, 
dated the 28th September 1869, reversing 
a decision of the Deputy Collector of 
that District, dated the 30th April 1869. 


Bonomalee Churn Mytee and another (Plaint- 
iffs) Appellants, 
VETSUS 


Shoroop Hootait (Defendant) Respondent. 


í 
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Mr. C. Gregory and Baboo Bhyrub 
Chunder Banerjee for Appellants. 


Baboo*Hem Chunder Banerjee for Re- 
° spondent. 
6 


In a suit for enhancement of rent upon different 
grounds, the fact that at the hearing the plaintiff 
relieson one of the grounds only, and that in the 
judgment of the first Court the whole case was rested 
on that ground only, is not a safe warrant for the 
inference that the other grounds were waived. 


A case should not be remanded when the Appellate 
Court is of opinion that the lower Court cannot pro- 
perly come to a different decision upon the evidence 
than that to which it has already come. 


Although in a suit for enhancement, the plaintiff 
should not be tied down too strictly to his statements, 
yet he must to some extent be limited to the case 
made in the plaint, 


Couch, C. J.—In this case the Judge on 
appeal held that the notice was informal and 
dismissed the suit. It is not now contended 
for the appellant that he was wrong in 
holding that the notice was informal in the 
respect in which he held it to be, but it is 
said that the notice claimed the enhancement 
upon three different grounds, and that all 
those three grounds were stated in the plaint, 
and therefore although the Judge found the 
notice was informal as regards one of the 
grounds, yet he ought to have tried the case 
upon the other two grounds, and that we 
` Should remand the case for that purpose, 


Now it might be that although all the 
three grounds were stated inthe plaint, yet 
upon the hearing of the case the plaintiff 
relied only upon the first ground; and cer- 
tainly in the judgment of the first Court we 
find that the whole case was rested upon the 
first ground, aud there does not appear to be 
any allusion to the other two grounds. But 
we do not think that we can safely infer 
from this that the other two grounds were 
waived. It might We that the Deputy 
Collector having made up his mind to decide 
the case upon the first ground, and being 
about to pass a decree in favor of the plaint- 
iff upon that ground, although the plaintiff 
sued upon three grounds, did not consider it 
necessary to discuss the other two points, 
This being possible, we think that we can- 
not from the judgment infer that there was 
any waiver of the other two grounds on the 
part of the plaintiff, 


No doubt, the case might have been so 
conducted in the Lower Courts that the party, 
although matters were contained in his plaint, 
would be precluded from raising them when 


the case came up before us in special appeal. 
But we think that we may decide upon the 
question whether the suit ought to be 
remanded upon another ground. If the 
evidence with regard to the second ground 
of enhancement is such, as in our opinion 
the Court could not upon a remand properly 
find for the plaintiff and make a decree for 
enhancement, we think we ought not to 
remand the case. If the Court could not 
upon a remand properly find for the plaintiff, 
the error which has been®made is not one 
which has affected the decision of the case 
upon the merits. We think it would not be 
right for us to remand the case to the Lower 
Court when we are of opinion that the Lower 
Court could not properly come to a different 
decision upon the evidence from that to which 
it has already come. And there is cer- 
tainly no ground for our sending the case 
down to receive fresh evidence, because 
the plaintiff has had the opportunity of 
producing all the evidence that be could 
produce, and probably did so. For this 
reason we think that although the Judge 
on appeal did not come to any decision upon 
the second ground of enhancement, the de- 
cree which he has made ought not to be 
disturbed. 


Then, with regard to the third ground, 
the claim which the plaintiff made for the 
enhanced rate of rent referred to 31 bee- 
gahs. The claim as regards the increased 
measurement is mixed up with the other 
claims, and we are now asked that the suit 
may be remanded that he may have a de- 
cree, not as regards 31 beegahs, but a decree 
for the difference between 31 and 19 beegahs 
at the old rate. This is not the case which 
the plaintiff made in bis plaint, and he ought 
not to be at liberty to make a different case 
from that which he originally made,—which 
he neither made in his notice nor in his plaint. 
It is quite possible that if he had originally 
made this case either in his notice or in his 
plaint, the defendant might have taken a 
different course, and not have disputed the 
plaintiff’s right to have the rent paid for 
the 12 beegahs at the former rate. No 
doubt, there is some looseness in the plead. 
ings in these suits, and it would not be 
right to tie the parties down too strictly 
to the statements made by them: yet they 
must be to some extent limited to the case 
which they make in the plaint. This is 
a wholesome rule, which, we think, ought 
to be acted upon in all cases. Therefore 
the appeal must be dismissed with costs. 
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Í The 17th June 1870, 
Present: 
The Hon’ble H.V. Bayley and W. Markby, 
: Judges. 


Interest—Alteration of decree— 
Delay— Review. 


Case No. 33 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Subordinate Judge of 
Tirhoot, dated the 8th November 1869. 


Shaikh Abdool Ali (Judgment-debtor) 
Appellant, 


VETSUS 


Bibee Ashruffoon and another (Decree- 
holders) Respondents. 


Messrs. R. E. Twidale and G. A. Twidale 
for Appellant. 


Mr, C. Gregory for Respondents. 


Where a Subordinate Judge, after the lapse of two 
years from the hearing of a case, altered his decree in 
respect of interest, he was held to have made a substan- 
tial alteration and to have substantially, if not in form, 
granted a review; and some good ground for the delay 
ought to have been shewn, 


The grant of interest is in every case a matter for the 
judicial determination of the Court which grants the 
decree, 


Marhpy, J.—It seems to us that this judg- 
ment cannot be supported. That which is 
called the rectification of au error in a decree 
is really a substantial alterationin it. It is 
not a mere matter of course to give interest 
in adecree, gud itis still less a matter of 
course to give interest at any particular 
rate. The grant of interest is in every case 
a matter for the judicial determination of 
the Court which grants the decree. 


We do not meau to lay down that if the 
parties apply promptly to correct an over- 
sight, when the whole of the argument and 
all the facts of the case are fresh in the 
mind of the Court, that an obvious error or 
Omission may not in some cases be corrected 
without the tedious aud expensive process 
of a review. But the Subordinate Judge 
does not, as we understand him, say that 
there is anything before him which brings 
the circumstances of this particular case 
back to his mind, so that he can say that 
this was a mere clerical error or omission; 
and looking to the time which had elapsed 
(two years) since the case was heard, jt 


Rulings. [Vol xt 





would evidently be impossible that he could 
have any independent recollection of it. 


We think that the Subordinate Judge was 
in this case making a substantial “alteration 
in the decree; and that he was substantially, 
if not in form, granting a review Pand that 
therefore some good ground for the delay 
ought to have been shewn. 


According to the decisions of this Court, 
therefore, the alteration: made in the decree 
was made illegally, and the order of the 
Subordinate Judge must be set aside. 
appellant will get his costs in this Court 
and the Court below. 





The 17th June 1870. 
Present: 
The Hon’ble L. S. Jackson, Judge. 


Wnder-valuation of a suit — Appeal 
to Privy Council, 


In the matter of 
Raneo Bhugobutty Debia, Petitioner, 


Baboo Bhyrub Chunder Banerjee for 
Petitioner. 


Where a defendant, having the means of proving 
the real value of property, made no objection to the 
plaintiff's under-valuation ; and also herself in special 
appeal knowingly under-valued the property by valuing 
the subject-matter at 675 rupees, 


. HELD, that she could not be heard to represent tho 
real value of the property to be over 10,000 rupees for 
the purpose of securing admission for an appeal to Her 
Majesty in Council, 

Jackson, J.—Tuts is an application for 
leave to appeal to Her Majesty in Council 
against a decision of this Court made ina 
case of special appeal. 


The petitioner before me was the special 
appellant ; and on her special appeal she 
valued the subject-matter at rupees 675, 


The ground on which leave to appeal is 
now applied for is, that the real value of 
the property in dispute exceeds 10,000 
rupees ; and it is proposed to show that 
this is the real value by putting in a kuboo- 
leut under which the property is held by a 
tenant, in which a rent is reserved of 
rupees 1,016. 


The suit and the appeal in this case were 
commenced when Act XXVI of 1867 wag 
in force, aud, therefore, the valuation both 
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of the suit and of the appeal were regulated , 
by the provisions of that Act. That Act The 20th June 1870. 
provides in Note (a) appended to the 11th Present: 
Article of she schedule annexed to the Act, 
that “ in guits for immoveable property the | The Hon’ble H. V. Bayley and W. Markby, 
stamp duty payable shall ba computed ac- Judges. 


cording to the market-value of the property 
in suit.” The note goes on—‘‘In suits for 
‘“immoveable property paying revenue to 
“ Government, where the settlement is per- 
‘“ manent, ten times the revenue so payable 
“shall ‘be taken. to be the market-value 
“ thereof, unless and until the contrary shall 
“be proved.” Therefore ten times the reve- 
nue payable to Government in this case was 
prima facie the market value; but it was in 
the power of the defendant to object on the 
ground of valuation: and it was obvious that 
the objection was a material one, because a 
difference of valuation would have entirely 
altered the form both of original suit and 
alsoof the appeal, because, if proved, the 
suit ought to have been instituted in the 
Court of the Principal Sudder Ameen, and 
the appeal should have been a regular ap- 
peal to this Court. 


Now, the defendant, according to her own 
showing, had in her hands conclusive means 
of proving what the real value of the pro- 
perty was, but she made no objection to 
the valuation put upon it by the plaintiff ; 
and not only this, but she came up to this 
Court in special appeal; and although, as 
it now appears, she well knew that the real 
value of the property was over 10,000 
rupees, she valued her appeal at rupees 
675. 


I have held in similar cases before this, 
that a party who has so acted ought not to 
be heard to represent that the real value of 
the property ig over rupees 10,000, for the 
purpose of getting an apweal to Her Majesty 
in Council admitted. It appears to me that 
the present case is a much stronger one than 
those which have come before me previously ; 
and if I were to allow the petitioner leave 
to appeal in the present circumstances, I 
should not be merely allowing the parties 
to defeat the law which would give the deci- 
sion inregular appeal on the facts in such a 
ease to the High Court, but also abetting a 
gross fraud on the revenue of Govern- 
ment. 


I think, therefore, that this application 
ig inadmissible, and leave to appeal must be 
refused, 


Compromise—Conditional decree. 


Case No. 116 of 1870. 


Miscellaneous Special Appeal from an order 
passed by the Judge of Patna, dated the 
15th January 1870, reversing an order of 
the Sudder Moonsiff of that District, dated 
the 12th August 1869. 


Bolakee Lall (Decree-holder) Appellant, 
versus 


Mahomed Hossein Khan (surety for the 
Judgment-debtor) Respondent. 


Moonshee Mahomed Yusoof for Appellant. 
Mr. C. Gregory for Respondent. 


A compromise embodied in a kind of decree, was to 
the effect that defendant should pay to plaintiff the 
principal sum within a specified period, and that if he 
(defendant) were successful in another suit against a 
different party, he would also pay the interest. He 
succeeded in his suit in the first Court, but his suit 
was dismissed in appeal. The judgment-debtor subse~ 
quently paid the principal but was afterwards arrested, 
and Jf. H. became surety for his production and for 
the payment of the interest, if the order of the Moon- 
siff releasing the judgment~-debtor were set aside in 
appeal, 


Hern, that the money which was to go to pay the 
interest was the money realizable by the decree, and as 
that decree was reversed in appeal, the suit could not 
be deemed a success, 


SEMBLE (by Markby, J.,) that the decree on 
the compromise was not one upon which execu- 
tion could be carried out, at any rate for the sum 
which was only conditionally due; as the inquiry re~ 
lative to the fulfillment of the condition could only ba 
made in a regular suiti—and that execution could not 
be taken out against M. H., the surety, the arrange- 
ment between him and the judgment-creditor not 
falling within Section 204 Act VIII of 1859, which 
applies to persons who have become security for the 
performance of a decree or any part thereof, 


Bayley, J—I ax of 
appeal must be dismissed 


The plaintiff Bolakee sued one Yusoof 
Beg. In that suit there was a compromise 
which had been embodied into a kind of 
decree. The terms of that compromise 
were that Yusoof Beg should pay to tha 
plaintiff Bolakee the principal sum within 
three months, and that if he (Yusoof Beg) ba 
successful in a suit which he as the plain- 
tiff was carrying on against one Khojah 
Juwan, he should also pay th interest 


opinion that thig 
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rupees 401. Subsequently, the principal 
‘was paid in by the judgment-debtor, and 
no question now. remains with regard to 
that. | 


‘The judgment-debtor Yusoof Beg was 
afterwards arrested, and the special respon- 
dent Mahomed Hossein executed a surety- 
bond to the effect that he would undertake 
to produce the judgment-debtor whenever 
necessary, and pay the amount of the inter- 
‘est rupees 401, if the order of the Moonsiff 
releasing the judgment-debtor from arrest 
should be set aside in appeal. 


The Judge in the Lower Appellate Court 
has now stated his view in these terms :— 
“The arrangement was if Yusoof Beg 
. © succeeds in his suit he isto pay; if he 
‘does not, the interest is to be remitted. 
“He did not succeed. The respondent 
“refers to his success in the first- Court, 
“but I bave no doubt that eventual success 
“was what was contemplated, and conse- 
“quently the agreement to pay interest up 
“ to date of decree falls through.” 


| Against this order of the Judge, Bolakee 
appeals specially, urging— 


1st—That Syud Mahomed Hossein had |. 


been surety unconditionally. 


2Qnd.—That the Judge has misconstrued 
the terms of the compromise. 


8rd.—That the decree in favor of 
Mahomed Yusoof had in fact been satisfied 
by his sale of that decree, and therefore no 
further liability was contemplated in the 
event of the subsequent reversal of the 
Moonsiff’s order by the High Court. 


The compromise and the surety-bonds, 
in my opinion, show that the agreement 
was not contingent upon the order of the 
first Court in either instance. The money 
which was to go to pay the interest was 
money realizable from the decree. If the 
decree then were reversed on appeal, the 
money available under the decree would 
cease to be available, and it can hardly, 
therefore, be supposed that what the par- 
ties contemplated was only the event of 
Yusoof Beg being successful in the first 
‘Court 


I see no error in law in the order of the 
Lower Appellate Court, and would dismiss 
this miscellaneous special appeal with 
costs, i l ° 
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Markby, J.—I also think the special appeal ` 
should be dismissed. If there was a decree 
at allin this case, it was a conditional decree, 
viz, a decree providing that mgney should 
bə paid on the happening of a certain event, 
and I think that the Judge in deciding 
whether or not that event had happened, 
was right in'`confining his attention to the 
event itself, and not taking into consideration 
the conduct of the parties ; and I also think 
that the Judge was right, when he found 
that the event contemplated was that a cer- 
tain suit should be decided in favor of a 
certain person, in holding that that event 
had not happened when the decree which 
was originally given by the Court of first 
instance was set aside by the Court of ap- 
peal. 


But I do not think it would be desirable 
to pass over this case without observing that, 
in my opinion, it is a matter of considerable 
doubt whether the Judge was right in the 
first part of his decision which was in favor 
of the appellant, viz., that this was an ar- 
rangement which could be enforced without . 
a regular suit. In the first place, it does 
not appear to me that there was even in the 
original suit between Bolakee and Yusoof 
any decree at all so far as regards the second 
sum of money which was to be paid. The 
suit was compromised upon an agreement to 
pay a certain sum of money down and a 
further sum, in case the defendant should 
succeed in a suit which he was then carrying 


On. 


It does not appear to me, as at present 
advised, that that was a decree upon which 
execution could be taken out at any rate for 
the sum which was only conditionally due. 
It was a compromise upon one portion of 
which a decree might have issued without 
any further proceeding. But upon the other 
portion, no decree eould issue at all without 
an inquiry whether the condition had been 
fulfilled ; and I do not see how that inquiry 
could have been made except in a regular 
suit. But even if this were otherwise, still 
I think there is a further difficulty, namely, 
that the arrangement between Mahomed 
Hossein and Bolakee by which execution 
was stopped on this so-called decree was not 
one which fell within the provisions of Sec- 
tion 204 Act VIII of 1859, and unless it 


| was s0, no execution could be taken out 


against Mahomed Hossein as surety. Sec- 
tion 204 only applies to persons who haye 
become liable as security for the perform- 
ance of a decree or any part thereof, but in 


\ 
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this case Mahomed Hossein was not simply 
a surety for the performance of any decree, 
but for the payment of a sum of money, or, 
in the alternative, for the production of a 
certain person in the event, not of the failure 
of any pergon to “perform a decree,” but of 
the order for his release passed by the first 
*Court being set aside by the Court of appeal. 
But neither of these points have been argued 
before us, and therefore it is not necessary 
to give any further opinion upon them. I 
only advert to them because I think great 
trouble and confusion lias been caused in 
this case by a misapplication of the rules 
and principles of procedure. However this 
may be, there is in my opinion no ground 
for this special appeal, and I agree in dis- 
missing it with costs, 


Thh 20th June 1870, 
Present: 


The Hon’ble H. V. Bayley and W. 
f ' Markby, Judges, ` 


Execution—Sections 208 and 285, 
Code of Civil Procedure. 


Case No. 120 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Shahabad, 
dated the 6th January 1870. 


Sheo Narain Singh (Decree-holder) Appel- 
lant, 


versus 


Hurbuns Lall (Judgment-debtor) Respond- 
, ent, 


Baboos Romesh C'hunder Mitter and Tar- 
ucknath Paleet for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Respondent. 


` Where a certificate of non-satisfaction and a copy 
of the decree are transmitted by the Court which 

anted the decree to another Court for execution under 
ection 285 Civil Procedure Code, any application for 
the revival of execution after the proceedings have 
been struck off the file or for the substitution of the 


name of an assignee for that of the original decree- |- 


holder, should be made to the Court which passed the 
decree. The word t Court” in Section 2U8 does not ex- 
tend to the Court to which the decree is transmitted but 
is limited to the Court which passed the decree. 


Markby, J—Tuis is a regular miscella- 
neous appeal from the decision of the Ofi- 
giating Judge of Shahabad. The appeal is 
by the person who describes himself as the 
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decree-holder. It appears that on the 14th 
May 1866, a decree was obtained in the 
Small Cause Court at Calcutta by Bhikun 
Chund and Jyte Pal against Hurbuns Lall 
and Rama Pershad. On the 13th April 
1869, a certificate of non-satisfaction was 
asked for and obtained by the decree-hold- 
ers, and the certificate with a copy of the 


decree was forwarded to the Judge of Sha- 


habad for execution under Section 285 of 
the Civil Procedure Code. There were 
various applications with reference to the 
execution of this decree, but the execution 
proceedings were ultimately struck off on 
the 2lst August 1869. On the 31st 
August, the decree was sold by the decree- 
holder to Sheo Narain Singh, who is the 
appellant before us; and then on the llth 
September 1869, on his application to the 
Judge of Shahabad, the proceedings in exe- 
cution were ordered to be revived, and on 
the 23rd September 1869 his name was _ 
substituted for that of the decree-holders 
in the execution proceedings. 


Now, upon this statement of the facts, 
it was suggested that Sheo Narain had no 
locus stundi before us as an appellant in 
these proceedings, and that in fact he had 
no locus standi before the Judge of Sha- 
habad to put the Court in motion for the 
execution of the decree ; and after hearing 
the arguments of Baboo Romesh Chunder 
Mitter for the appellant, we think that this 
objection ought to prevail. 


Section 208 gives power, when a decree 
is transferred by assignment to the assignee 
to apply for execution, and if the Court 
thinks proper to grant the application, the 
decree may be executed in the same manner 
as if the application were made by the 
original decree-holder. 


The question, then, that we have to 
decide is whether the term “ Court” in that 
Section includes the Court to which the exe- 
cution of the decree may have been trans- 
ferred under Section 284. Section 287 is 
the Section which indicates the duty of the 
Court to which a decree may have been 
trausferred for execution, and says—“ the 
“ copy ofany decree when filed in the Court 
“to which it shall have been transmitted for 
“the purpose of being executed, shall for 
‘such purpose have the same effect as a 
‘decree or order for execution made by such 
“Court.” A question has been raised some- 
what similar to this in reference to the power 
of the Court to which a decree is trans- 
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mitted -for execution to enquire into the 
question-of limitation; and it has been held 
that this Court has that power, the enquiry 
into the question of limitation being gonsi- 
dered to be an enquiry “for the purpose of 
“the execution,” within the meaning of 
Section 287. We, in no way dissent from 
that decision, but it does not decide the 
present case, because it is clear from Section 
290 that for some purposes even as regards 
the execution, the Court which passed the 
decree is the Qourt which controls the 
proceedings. The Court to which a decree 
is transmitted for execution is empowered by 
Section 290 to stay ‘the execution pending 
an application to the Court which granted 
the decree “ for an order to stay the exe- 
“cution or for any other order relating to 
“ the decree or the execution thereof.’ It 
is necessary, therefore, to determine whe- 
ther this being an application connected 
with the execution ought to have been made 
to the Judge of Shahabad or to the Small 
Cause Court at Calcutta. 


It seems tous that this application ought 
to have been made to the Small Cause Court 
at Calcuita, and not to the Judge of Shahabad. 
Jt seems to us that any other construction of 
the law would give rise to great confusion. 
For all purposes except that of execution un- 
der the certificate and copy of decree, and, as 
already pointed out, for some purposes con- 
nected with execution, thé decree remains 
in the original Court which passed it, A 
copy only of the decree and none of the 
- “proceedings in the suit are transmitted under 
Section 285. The decree itself and the 
whole record of the suit remain in the ori- 
ginal Court, and we think the Court which 
receives the decree for execution should 
execute it exactly as it receives it, or not 
at all. We think it would lead to the great- 
est difficulties if in one Court one party was 
‘recognized as being the holder of, and having 
the control over, a decree, and at the same 
‘time in another. Court another party was 
recognized as being in that position. Fur- 
‘ther, under Section 208 it is entirely in the 
discretion of the Court to grant the appli- 
cation of the assignee or not, and the appli- 


cation is one which under some circum-. 


stances clearly ought not to be granted, and 
in no instance ought it to be granted merely 
as a matter of course. Now, the only Court 
which can have the proper knowledge and 
materials to deal with the application is the 
Court which tries the suit and passes the 
decree. Looking, therefore, generally to 
the terms of the law, and particularly.to 
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those of Section 290 which show that even 
for some purposes connected with execution 
the proceedings remain in the original Court, 
we think that this application wgs wrongly 
made in the Sbahabad Court, and ought to 
have been made in the Small Cause Court 
at Calcutta. Had it been likely that the’ 
original decree-holders were about to pro? 
ceed to execute the decree in fraud of the 
assiguee, the latter might probably by an 
application to the Court of Shahabad have 
stayed the execution pending his application 
to the Court of Small Causes. 


The result is that Sheo Narain, not being 
on the record and not having even obtained 
the permission which is necessary to enable 
him to execute the decree, had no right 
to appear in the Court below or in this 
Court. Without, therefore, entering into 
the merits of the case, we dismiss this ap- 
peal with costs. 


a, | 


The 21st June 1870. 
Present : 


The Hon’ble H, V. Bayley and W. Markby, 
Judges. 


Witnesses—Jurisdiction—Mortgage 
accounts—Evidence of mortgagees, 


Case No. 2724 of 1869. i 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the Tth 
August 1869, affirming a decision of the 
Subordinate Judge of that District, dated 
the 24th February 1869, . 


Ram Phul Pandey (Plaintiff) Appellant, 
VETSUS 


Wahed Ali Khan gnd others (Defendants) 
Respondents, 


Baboos Onookool Chunder Mookerjee, Mo- 
hesh Chunder Chowdhry and Bhowanee 
Churn Dutt for Appellant. 


Baboo Homesh Chunder Mitter for Respon- 
dents, 


A Court has no power to refuse to summon witnesses 
when expressly requested by a party to do so, unless 
the witnesses are required to be summoned in such a 
manner or in such numbers as clearly indicates a 
vexatious desire of obstructing the course of justice, 


Mortgagees in actual possession should under Section 
11 Regulation XV of 1793 be examined as to the truth 
of mortgage accounts, excluding persons who according 


to the manners and customs of the country are unable 
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to appear in Court, or others who from their position 
are not likely to be acquainted with the actual state of 
facts. Where one of the co-sharers has a competent 
knowledge of the facts, his deposition is sufficient to 
prove the tuth of the accounts. . 


Bayley, J.—THE grounds taken in this 
. special appeal are two ; firstly, that the first 
Court refused to summon. the witnesses 
named by the plaintiff, special appellant, 
and this order was upheld by the Lower 
Appellate Court ; and secondly, that Section 
11 Regulation XV of 1793 requires the 
mortgagees in possession to swear to the 
truth of the accounts, and in this case that 
provision of the law has not been attended 
to, 


- The case is one not uncommon in the 
Behar districts where the original transac- 
tion first assumes the character of a mort- 
gage-bond, and simultaneously with. it is 
executed a lease either in the name of the 
co-sharers or a dependent, In this case the 
original mortgagee was Kasim Ali—the mort- 
gage being of so late a date as the year 
1845. Ameenooddeen and Ashruf Ali were 
the holders of the lease simultaneously exe- 
cuted as above-mentioned. The defendants 
Nos. 1 to 4 were the sons of the original 
mortgagee. 


It appears that by a petition, dated the 
29th Jauuary 1869, the plaintif requested 
that nine witnesses (ryots), and two wit- 
nesses (putwaree and mootsuddee) might be 
summoned and examined; and on the 1st 
February 1869, the first Court recorded an 
order to the effect that, as the putwaree and 
the mootsuddee were acquainted with the 
accounts and collections, they might be 
summoned ; but that as it was not likely that 
the ryot witnesses were acquainted with 
them, it was unuecessary to call them. 


This order was clearly made a ground of 
appeal to the Lower Apfellate Court, but the 
objection was overruled. 


Iam of opinion that a Court has no power 
to refuse- to summon any witnesses when 
expressly requested by a party to do so, or 
to infer or conjecture that they are not 
likely to prove the case for which they are 
called. Whether they are so or not, it is 
not for the Court but for the party to con- 

sider. 


The only exception that I know of to 
‘this rule, is in cases where the witnesses are 
‘required to be summoned in such a manner 
‘or in such large numbers as would clearly 


indicate a vexatious desire of obstructing 
the course of justice ; but no such thing hap- 
pened here, and the Lower Appellate Court, 


therefore, was wrong to refuse to summon 


the witnesses that were asked to be called. 
I would go so far as to say that a Court 
ought not to decline to call witnesses even 
in a case where even, on inspection, certain 


‘documents appear to it to be fabricated ; be- 


cause until it has heard all the witnesses 
and has before it the real state of things, it 
cannot finally come to a raght determination. 
It might well happev, for instance, that the 
same indicia of fabrication which may have 
led the Court on mere inspection to consider 
a certain document forged, might be shewn. 
by further evidence to exist in papers ad- 
mitted by the parties or the Courts them- 
selves, ' 


I think, therefore, that the case ought to 
be remanded to the Lower Appellate Court to 
remit it to the first Court to call and exa- 
mine those witnesses. 


As to the second point, it appears 
that one of the co-sharers has deposed to the 
truth of the accounts ; and it hag been held 
ina case cited in page 210, last edition of 
Macpherson on Mortgages, that where one 
co-sharer has a competent knowledge of the 
facts, his deposition is sufficient for the pur- 
pose. Itis, however, pressed upon us by 
the pleader for the special appellant, now 
that the case is going back for re-trial, that 
it would be more satisfactory to have the 
other co-sharers examined. I think that the 
Courtshould bave such mortgages as are in ac~ 
tual possession examined in the case, exclud- 
ing, of course,’ persons—such as females— 
who according to the manners and customs 
of the country are unable to appear in Court, 
or other parties who {rom their position are 
not likely to be acquainted with the actual 
state of facts. Such was the position contem- 
plated in the case of Shah Makhun Lall, 
reported at page 19, Privy Council Rulings, 
Weekly Reporter, Volume XI. 


In this view, I would remand the ease to 
the Lower Appellate Court to remit the case 
to the first Court to be re-tried with refer- 
ence to the above remarks. 


Markby, J.—I also think this.case should 
be remanded. | l 


I might not without further consideration 
be prepared to act upon the authority of the 
decision of the Agra Court cited in Mac- 
pherson-on Mortgages, but the Privy Coun- 
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cil have held that Section 11 Regulation 


XV of 1793 is to receive some latitude ‘of 


construction; and I cannot say as a matter 
of law that the Courts below have in this 
case exceeded that latitude. 


With regard to the other objection, it 


appears that the Court below did refuse to 


summon the witnesses whom the plaintiff 


wished to have summoned, because the Court 
considered that their evidence would not 
avail the plaintiff in his contention. I think 
that the Court is absolutely without discre- 
tion upon such a point. Of course every 
Court may prevent its process being abused ; 
but I can hardly conceive a case in which a 
summons to witnesses could be refused on 
this ground. 


The 21st June 1870. 
Present: 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Registration—HKubooleut. 
Case No. 651 of 1870 under Act X of 1859, 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 4th 
February 1870, reversing a decision of 
the Deputy Collector of that District, 
dated the 29th May 1869. 


Jugdesh Chunder Biswas and others (De- 
fendants) Appellants, 


VETSUS 


Abedollah Mundul and others (Plaintiffs) 
Respondents. 


Baboos Romesh Chunder Mitter and Nuleet 
Chunder Sein for Appellants. 


Baboos Issur Chunder Chucherbutty and 
Grija Sunkur Mojoomdar for Respond- 
ents. 


A kubooleut in which a ryot agreed to hold 
land under a pottah for a specified year, the agree- 
ment between the parties being that at the close of that 
period a fresh settlement would be made, was held to 
be a lease for one year, and not to need registration under 
Act XX of 1866 as being a lease for more than a year, 


although a clause intervened between the above clauses 
to the effect that year by year the ryot would pay rent 


at the above rate. 


Loch, J.—In this case it appears that the 
defendant served a notice upon the plaintiffs 
bearing date the 29th Chyet 1274, calling 











upon them to execute a kubooleut for 133 
beegahs at a jumma of 304 rupees; and the 
defendant in this suit, which is brought 
under the provisions of Section 14 Act X 
of 1859 to contest the plaintiffs liability to 
pay enhanced rent, states that a Igbooleut 
bearing date the 17th Bhadro 1275, for 133 
beegahs at a jumma of 305 rupees, was ex- 
ecuted by the plaintiff ; and ‘also the nerick- 
namah bearing date the 19th Srabun 1275. 


The first Court held that the kubooleut 
and the nericknamah were genuine docu- 
ments, and on the evidence before it dis- 
missed the plaintifi’s suit. ‘The Lower 
Appellate Court, however, has considered 
that the kubooleut is inadmissible in evi- 
dence because it has not been registered— 
and the zericknamah is also inadmissi- 
ble as not being stamped ; and with regard 
to the oral evidence it has held tbat it can 
be of no weight and it cannot be looked at, 
it being secondary or corroborative evidence 
when the principal evidence is not, receiv- 
able. l 


The grounds taken in special appeal are, 
that the kubooleut being only for one year 
is not required to be registered under the 
provisions of Act XX of 1866 ; secondly, 
that the mericknamah having been admitted 
by the first Court on payment of the penalty, 
it was not open to the Judge to take up that 
question in appeal ; thirdly, that the Judge 


should not have rejected the oral évidence 


because the documents were inadmissible ; 


and fourthly, that as the objections to the ad- 
missiblity of the documents on the ground 
that they were not registered and not stamp- 
ed were not taken in the first Court by the 
opposite party, they should not have been 
allowed to be taken in appeal. 


The Judge holds that. the kubooleut 
should have been registered, because, though 
it certainly specifies that it was granted for 
one year, yet it also contains a clause in 
which mention is made of year by year 
(“a WH); and in support of his opinion he 
quotes a judgment of the High Court re- 
ported in Volume X of theWeekly Reporter, 
page 411. Looking at the case to which 
the Judge refers, and which is more fully 
reported in II Bengal Law Reports, pages 
75 and 76, and in which a translation of the 
pottah is given, we find that the terms of 
the pottah in that case are entirely different 
from the terms of the kubooleut filed in the 
present case, The pottah in that case runs 
in these general terms—that the land men- 
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tioned in the pottah is to be held at an an- 
nual rent of 16 rupees. “ According to 
“the instalments you shall pay the rent 
year afteg year.” And the Judges held 
that “the term of this pottah is ‘expressed 
by the ‘cgmmon form, (474 RF) shun-ba- 
shun. This has, been invariably interpre- 
ted by this Court to mean a year by year 
tenancy, that is, a tenancy which is certain 
for the period of one year and will continue 
beyond that period until it ig properly 
put an end to by either party. We think 
that a pottah, the term of which is defined 
by these words, falls within the fourth 
~ clause of Section 17 Act. XX of 1866, 
and that it is a lease for a term exceeding 
one year.” 


In the kubooleut before us the ryot 

. agrees to hold the land under the pottah for 
the year 1275 ; and it is also agreed between 
the parties that at the close of that period 
afresh settlement will be made. No doubt 
a clause intervenes between these clauses to 
the effect that year by year he will pay rent 
at the above rate; and it is contended for 
the respondent that the object of drawing 
up the kubooleut in this form was that, 
though it professes on its face to be only a 
kubooleut for one year, it was intended 
to continue in force for any number of 
years. 


But it appears to me that this contention 
is incorrect, for from the words which imme- 
diately follow, viz. that at the close of the 
period (which period is at the end of the 
year 1275) a fresh settlement will be made, 

“we may judge what was the intention of 
the parties, viz., that it was a kubooleut for 
one year ending in 1275, and that at the 
close of that year a fresh settlement will be 
made. .Such being in our opinion the meaning 


of the terms of the kubooleut, we think that: 


the Judge is wrong in shying that this kuboo- 
leut should be registered, and we according- 
ly set aside his judgment upon that point. 


With regard to’ the nericknamah, we 
think that the first Court had full authority 
to determine whether the party filing it 
should be permitted to use it as evidence 
on paying the proper stamp; and as the 
first Court had admitted it, we think the 
Judge had no jurisdiction to enter into this 
point in appeal. This has been ruled. by 
this Court and by the Madras High Court 
„in several cases. We think, therefore, that 
the Judge’s ruling upon this point should 
also be sot aside. 

z a 





We diract, -therefore, that the case be 
remanded to the Judge who will enter into 
the merits, and after going into the whole 
evidence produced by the parties, will deter- 
mine whether the kubooleut and the zerick- 
namah ‘areor are not genuine documents, 
and dispose of the case accordingly. The 
costs will follow the final result of the case. 


Mitter, J—Z concur in the order of re- 





mand. 
e 
The 22nd June 1870. 
Present : l 
The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 3 


Remand—Issues—Sections 351 
352 Act VIII of 1859. 


and 


Case No. 295 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 9th February 1870, reversing a 
decision of the. Moonsiff of Munglecote, 
dated the 24th September 1869. 


Shaikh Futtehoollah (one of the Defendants), 
Appellant, 


VETSUS 


Oomdanissa Bibee and others (Plaintiffs) 
Respondents. 


Mr. G. A. Twidale for Appellant. 
No one for Respondents. 


Where no preliminary point has been wrongly decided 
by the Court of first instance and no evidence has 
been excluded, and the Appellate Court considers the 
issues nevertheless to have been defective or insufficient, 
it is the duty of the latter not to remand the case, but 
to re-settle the issues and to determine the case itself. 


Jackson, J.—It appears to me that the 
decision of the Lower Appellate Court in 
this case is contrary to law. 


The plaintiffs, being females, sued the 


defendants to recover possession of some 
land, alleging that the land in question had 


been mortgaged to the defendants as secuti- 
ty for a loan granted for six months by a 
kut-kobalah ;‘that this loan had been repaid ; 
and that the mortgagors had re-entered on 
possession, but had been subsequently dis- 
possessed by the defendants. 


The Moonsiff was of opinion that the 
plaintiffs had failed to make out their alle- 
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gation; and that the defendants’ allegation 


that the sale was an out and out one was 
fully proved. He thereupon dismissed the 
suik, 


The Subordinate Judge’s decision is in 
these terms :—“ In this case, the decision 
“ passed by the Lower Court and the issues 
“ fixed by it are too brief, indistinct and 
“ unintelligible. He has been very severe 
“in throwing at first the onus of proof on 
“the plaintifs, appellants, inasmuch as the 
“ defendant admits that the disputed land 
“ constitutes the ancestral property of the 
“ plaintiffs, contending simply that he has 
“ aequired the property by a kobalah and 
“ that he holds possession of it accordingly. 
“ He. also states that even subsequent to the 
“ date of the alleged Eobalah the plaintiffs 
“ were in possession.” And thereupon he 
proceeds to frame certain ‘issues on which 
he directs the Moonsiff to adjudicate “ with 
great care and diligence,” and to remedy 
the omission“ which he considers to have 
taken place in passing over other material 
points. He accordingly reverses the de- 
cision of the Court below, and remands the 
case for a re-trial with those directions. 


Section 361 Act VIIL of 1859 declares 
explicitly upon what ground a case may be 
remanded in regular appeal ; and Section 
352 declares that it shall not be competent 
to the Appellate Court to remand a case 
for a second decision by the Lower 
Court, except as provided in the last preced- 
ing Section : and Section 851 provides 
that “ when the Lower Court shall have 
« disposed of the case upon any preliminary 
“ point, so as to exclude any evidence of fact 
“which shall appear to the Appellate Court 
“essential to the rights of the parties, and 
“ the decree of the Lower Court upon such 
“preliminary point shall be reversed by the 
“ decree in appeal, the Appellate Court may, 
£‘ if it think right, remand the case.’ 


Now, nothing of the sort has taken place 
in the present instance : and itis not con- 
tended that any-preliminary point had been 
wrougly decided by the Court below, or that 
any evidence whatever had been excluded. 


It was the duty of the Subordivate Judge, if 


he considered the issues defective or insuff- 
cient, to have re-settled the issues. and to 
have determined the case himself. His de- 
cision therefore is annulled, and the case 
will go back to him in order that he may 
- dispose of it according to law. 
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And with reference to the observations 
that he has madeupon the mode in which 
the Moonsiff tried the suit, it seems right to 
observe that the Moonsiff went int the evi- 
dence adduced on either side as to „the real 
character ‘of the transaction bei&veen the 
defendants and the plaintiffs’ husbands, and 
that, as throwing light upon that transac- 
tion, he referred to a previous suit brought 
by those husbands against the defendants, 
the suit being one for the recovery of the 
remaining portion of the consideration money, 
aud instituted on the allegation of purchase. 
Tt is difficult to conceive a stronger piece 
of evidence on such a point as this, than the 
admission in that suit by the plaintite 
husbands. 


The case must be remanded to the Sub- 
ordinate Judge, that he may try the case 
upon such issues as he thinks necessary, and 
upon the evidence adduced by the parties. 


Glover, J.—I am of the same opinion. 


The 22nd June 1870. 
Present : 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Costs—Contribution. ` 
Case No. 1956 of 1869. 


Special Appeal from a decision passed by ike 
Judge of Backergunge, dated the 25th 
May 1869, modifying a decision of the 
Sudder Ameen of that District, dated 
the 12th March 1867. 


Kristo Chunder Chatterjee Perna 
Appellant, 


` Mer sus 


Mr. J. P. Wise and others (Plaintif) 
Respondents. 


Baboo Bhowanee Churn Dutt for Appellant. 


Baboo Anund Chunder Ghosal for Re- 
spondents. 


Ina suit for possession, an intervenor daimia. the 
lands in dispute upon a title distinct from that of plain- 
tiff; whoreupon the intervenor was made a defendant, 
and a decree was ultimately passed in plaintiff's favor 
with costs payyble jointly aad severally by all the de- 
fendants. The original defendants having been obliged 
to pay the whole amount of those costs in execution, they 
brouglit a suit for contribution against the legal rente 
sentatives of the lntgrvenor : 
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Hetp that, in the absence of any contract or agree- 


ment, there was no equity beiween the parties to justify 


a suit for contribution. 


Mitter,J.—Tue facts out of which this 
litigation has arisen are as follow :— 


The special respondents before us, who 
® were plaintiffs in the Court below, were sued 
by one Ameeroonissa Begum for the pos- 
session of certain lands. -One Bykuntnath 
Chatterjee, since deceased,’ intervened in 
the suit and ‘claimed the lauds in dispute 
upon a title quite distinct from that which 
was set up by the special respondents. 
Upon this intervention, Bykunt was made 
a defendant by Ameeroonissa, and a decree 
was ultimately passed in her favor with 
costs payable jointly and severally by all 
the defendants. The special respondents 
have been obliged to pay the whole amount 
` of these costs in execution, and they have 
necordingly brought the present suit for 
contribution against the heirs and legal re- 
_ presentatives of Bykunt. 


The Sudder Ameen of Backergunge, who 
tried this case in the first Instance, gave a 
decree to the special respondents to the 
extent of one-fourth of the costs awarded 
to Ameeroonissa, upon the ground that as 
there were four defendants in the original 
suit, it was just and equitable that the lia- 
bility should, be divided between thém in 
equal proportions. On appeal the Judge 
of that district has increased the amount 
to one-half ; and the only reason assigned in 
support of this decision is that as there 
were two distinct defences set up—namely, 
one. by the special respondents, and one by 
Bykunt, the representatives of the latter 
are equitably liable to bear one-half of the 
burden. 


I am of opinion that the decisions of 
both the Lower Courts are erroneous, and 
that the suit brought®* by the special re- 
spondents ought to be dismissed. I see no 
. equity between the parties which can justify 
this action for contribution. The special 
respondents were the original defendants 
- in the suit of Ameeroonissa, and it was in 
consequence of an unjust award under Act 
LV of 1840 in their favor that she was 
compelled to bring that suit, 


It is true that Bykuat had intervened 
and claimed the lands in dispute upon a 
title adverse to that of Ameeroonissa’s. 
But the special respondents did not even 
pretend to say,-much less to prove, that this 
jutervention had entailed any additional 
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costs upon Ameeroonissa, which they, the 
special respondents, have been obliged to 
pay. Under these circumstances, it is per- 
fectly clear that the special respondents 
have paid nothing more than what they were 
justly liable for; and although the failure 
of Bykunt’s intervention might have been 
a good and valid ground for awarding costs 
against him in favor of Ameeroonissa, the 
special respondents cannot avail themselves 
of that circumstance to maintain this action 
for contribution against Bis legal represen- 
tatives. To apportion the costs in question 
according to the number of defendants, or 
to divide them into two equal parts merely 
because two distinct defences were set up, 
seems to me to be a perfectly arbitrary pro- 
ceeding ; and there is no more réason for 
adopting the one course than for adopting 
the other. In order to support a claim for 
contribution, there must be either some 
contract or agreement between the ‘parties, 
or some equity arising from the consideration 


-| that the claimant has satisfied the whole of 


a common liability, a portion of which ouglit 
to have been justly borne, not by him, but by 
the opposite party. There is nothing what- 
ever in the facts of this case to show that 
there was such a contract or such an equity 
between the special respondents and Bykunt 3 
and I'am, therefore, unable to see how this 


action for contribution can be maintained at 
all. 


Tt has been argued that . the costs in ques- 
tion were decreed jointly and severally 
against all the four defendants, and that the 
representatives of Bvkunt are not, therefore, 
competent to deny their liability for contri- 
bution in the face of a decree which has 
become final and conclusive by operation of 
law. But tbis argument is altogether fal- 
lacious. All that was determined by that 
decree, and all that could be determined by 
it, was R matter -between Ameeroonissa on 
the one side and the four persons who op- 
posed her claim on the other; and so far as 
this determination is concerned, there can 
be no question whatever that it is final and 
conclusive. The present suit, however, 
stands on a quite different footing. The 
question to be determined in this suit is one 
between the special respondents on the one 
side and Bykunt on the other; and no such 
question could have been possibly raised or 
determined in the previous suit in which 
they were all arrayed as co-defendants. _ 


The léarned Judge in the Court below seems 
te have been somewhat surprised to find it 
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Jaid down in some decisions of this Court, 
that the parties to a suit of this description 
are at liberty to go behind the decree from 
which it has arisen. But all this surprise 
might have beeu easily avoided, ifhe had 
carefully looked into the principle upon 
which a claim for contribution is. founded. 
Suppose, for instance, that a joint and several 
decree for mesne profits is passed against 
two persons—a zemindar and his gomastah ; 
and suppose also that the whole amount due 
under the decreg is realized from one of 
them, namely, from the zemindar. If the 
zemindar sues the gomastah for contribu- 
tion, is the latter to be prevented from show- 
ing that every pice of the mesne profits in 
question had been made over by him to the 
former as šoon as it was collected from the 
yyots? Would the mere fact that the decree 
was a joint and several decree »gainst both 
of them, prevent the Court from entering 
into the question as to which of them is 
justly liable as between themselves to satisfy 
‘it? Such a plain case as this does not re- 
quire any argument. Both of them might 
have been justly liable to the decree-holder, 
.if they had both joined'in the wrongful act 
by which he was kept out of possession ; 
but if one of them has appropriated the 
whole of the mesne profits in question to his 
own exclusive use, it would be simply ubsurd 
to allow him to maintain an action for con- 
tribution against the other, merely because 
they were both made liable by the decree, 


In the present: case, the special respon- 
dents have not even attempted to show that 
they have paid anything more than what 
they ‘were justly liable for; and I would 
therefore decree this special appeal, and 
dismiss the suit with costs-in all the Courts. 


Loch, JI concur with my colleague in 
reversing the judgments of the Lower Courts 
and dismissing the plaintiff’s suit with costs, 
There was. no contract either expressed or 
implied between the parties when they were 
before the Court as respondents in Ameer- 
oonissa’s case. It is true that the decree 
made them jointly and severally liable to her 
for her costs ;"but this joint liability to her 
did not create any privity or obligation be- 
tween them, so as to render the defendants 
in this case liable to contribution for the 


costs realized from the present plaintiff in 


that case, ` = 
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The 22nd June 1870. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. ° 


Hindoo Law — Ancestral property — e 
| Begal necessity. 


Case No. 255 of 1870. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 12¢h 
November 1869, reversing a decision of 
the Officiating Subordinate Judge of the 
District, dated the 25th February 1869. 


Sheoraj Kooer and others (Defendants) 
Appellants, 


l VErsSUS 
Nukchedee Lall (Plaintiff) Respondent. 


Baboos Doorga Doss Dutt and Mohendro 
Lall Mitter for Appellants. 


Baboo Katee Kishen Sein for Respondent. 


When ancestral property is to be sold or mortgaged, 
all that the purchaser has to do is to see that there is 
sufficient pressure upon the estate to render the trang- 
fer necessary. The fact of there being a décree, an 
attachment, and a proclamation for sale, is sufficient 
pressure, 


Loch, J.—We think all that the J udge 
had to doin disposing of this case was to 
look whether at the time when the special 
appellant purchased and took a mortgage 
of the property in dispute, there was any 
pressure upon the estate of the. plaintif 
which rendered the sale or transfer of the 
property necessary. 


Now, it appears that there was a decree 
against the minor through his guardian 
passed in 1858, and in execution of that 
decree the whole ,of the minor’s property 
was alitached and advertised for sale, and 
in order to stop the sale of that property, 
the special appellant purchased a portion 
and took 2 mortgage of another portion of 
the property, and so the remainder of the 
property was saved. We think that the 
fact of there being a decree, an attachment, 
and a rroclamation for sale, isa sufficient 
pressure upon the estate to warrant the 
guardian to mortgage and sell a portion of 
the property, and to warrant the special 
appellant to advance his money upon it, 
It was quite unnecessary for the J udge to 
look behind the decree, and go into the 
transactions of former years to ascertain, 
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‘whether the original debt was incurred by 


the father of the plaintiff. The purchaser 
had nothing to do with those transactions: 
all that he had to do was to see that there 
was a necessity arising from the pressure 
upon tlfeg estate ‘at the time he made the 
purchase. We think that he has satisfac- 
torily shown that there was such a pressure. 
We,- therefore, reverse the order of the 
Lower Appellate Court and affirm that of the 
first Court, and decree this appeal with 
costs in this Court and the Lower Appellate 
Court. 


ae 


The 22nd June 1870. 
Present: 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Suit by reversioners—Section 2 Act 
' VIII. 1859—Declaratory order— 
Contingent rights. 


Case No. 8 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
_ 2nd October 1869. 


Mohun Lall Bhaya Gyal and another (Plaint- 
iffs) Appellants, 


: versus 
: Luchmun Lall (Defendant) Respondent. 


Baboo Mohesh Chunder Chowdhry for 
Appellants. 


Baboos Chunder Madhub Ghose and Mohen- 
dro Lall Shome for Respondent. 


A suit by reversioners against a childless widow as 
being without title, where the answer was that she had a 
title as next of him to her brother, was held to be no 
bar, under Section 2 Act VIIP of 1859, to a suit by the 
same plaintiffs, after the death of the widow, to obtain 
possession of the same lands held by defendant as the 
alleged adopted son of the widow. 


' Bayley, J.—I am of opinion that the judg- 
ment of the lower Court is wrong and must 
be reversed. 


The plaintiffs in this case are the sisters 
sons of one Seeta Ram Meherwar. They sue 
for certain landed property left by Seeta 
Ram. They state that their cause of action 
arose on the death of Indur Koonwar Dai, 
the sister of Seeta Ram, and was the reten- 
tion by the defendant of the property on 
the allegation of heritage by right of adop- 
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tion. They say that the defendant in this 
suit is a stranger and has no right whatever 


to the property in dispute. 


The answer of the defendant is that he is 
the adopted son and heir to the property of 
Indur Koonwar ; and that according to the 
family custom and usage of Gyals, a widow 
is competent to make adoption, and the party 
adopted becomes her and her husband’s heir 
and successor. 


The lower Court dismigsed the plaintiffs 
suit with costs, on the ground that according 
to certain precedents of this Court, the 
provisions of Section 2 Act VIII of 1859 
applied to this case ; that it could not there- 
fore be heard. 


The one ground of appeal to which we 
find it necessary after argument to direct 
attention in this case is the first, viz., that the 
Court below has erroneously considered that 
the present suit is barred by Section 2 Act 
VIII of 1859, inasmuch as the cause of 
action in the present suit is different from 
thet in the former. 


- The terms of Section 2 are these—“ The 
‘Civil Courts shall not take cognizance of 
“ any suit brought on a cause of action which 
“shall have been heard and determined by 
“ a Court of competent jurisdiction, ina for- 
“mer suit between the same parties or be- 
“tween parties under whom they claim.” 


The general current of decisions has estab- 
lished that the cause of action should be the 
same; that the case should have been heard 
and determined by a competent Court; and 
that the parties must be the same either 
actually or by representation. 


Now, the cause of action in this case wags 
clearly alleged by the plaintiffs to be tha 
retention of certain property, of which the 
defendant by averment of his right of in- 
heritance by adoption prevented the plain- 
tiffs, as sister’s sons, from ‘obtaining posses- 
sion ; and it was clearly stated in the plaint 
that thus the plaintiffs’ cause of action arose 
on the death of Indur Koonwar. 


The former suit which the lower Court 
holds to be a bar to the plaintiffs’ present 
suit, is Regular Appeal No. 150 of 1864, 
decided by this Court on the Ist September 
1864. In that suit the present plaintiffs 
sued Indur Koonwar, alleging thatthe said 
Indur Koonwar as a childless Hindoo widow 
had no right to hold the property in suit 
under the Hindoo Law. 
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_ The answer of Indur Koonwar ‘to that 

suit was that the circumstance of her being 
a widow was no bar to her succeeding as 
heir to the property left by her deceased 
‘brother, because she was the heir of her 
brother while the plaintiffs were mere stran- 
gers, 


The decision of the lower Court in that 
case was that Indur Koonwar should retain 
possession so long as she lived on the pro- 
_perty left by Seeta Ram, but that she 
would be incompefent to waste it or to do 
nn act calculated to cause its loss, and that 
after her death the plaintiffs should be enti- 
tled to possession, 


From that decision Indur Koonwar ap- 
pealed, and.it is quite clear from the fol- 
Jowing judgment passed by Morgan and 
Pundit, J.-J., that the only objection taken 
in that case was that the lower Court was 
wrong in decreeing that, after the death of 
EIndur Koonwar, the plaintiffs were entitled 
to possession of the property. The learned 
Judges say :—‘* The objection taken to this 
“‘ decree by the appellant is correct. The 
.“ decree should have been simply a decree 
& of dismissal, instead of which the Court 
‘has gone on (at the instance of the plain- 
“ tiff who has failed to prove any right of 
“ suit) to declare the nature of the defen- 
« dant’s estate, and further to declare that 
& thé plaintiff shall be entitled to possession 
“ of the property after the widow’s death. 
“Tf is clear that the proper decree is a 
‘decree simply dismissing the plaintiff's 
“suit. That is the decree which we shall 
«c make, allowing this appeal with costs.” 


Some arguments have been attempted to 
be made to the effect that this decision 
shows that the plaintiff failed to prove his 
right of suit, because it was held that asa 
sister’s son he had no right to maintain it; 
but it must be observed that the sentence 
is parenthetical, and no one can fail to see 
that the judgment disposed of the case only 
on one point, viz., that the Lower Court was 
wrong in ordering that the plaintiffs were 
entitled to possession after the death of 
Sndur Koonwar, 


Having now put in juxta-position the 
cause of action in the suit of 1864 and 
that of the present suit, it is clear that in 
the first case the plaintiffs sued Indur Koon- 
war as a childless widow—and thus without 
any tétle, and was met by the answer that 
she had a title as the next of kin of her 
brother, ° 
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Bus in this case, after the death of Indur 
Koonwar, the plaintiffs sue as sister’s sons 
to obtain possession of lands held by the 
defendant as an alleged adopted gon. Be- 
sides this, I think-that the cause of action 
may be seen in another point of veew, viz., 
when the plaintiffs sued Indur Koonwar, 
there was no question of the right of the 
adopted son; but in this case the contest 
against the plaintiffs’ claim is on the ques- 
tion of the right of the adopted son. An- 
other question which was raised in the second 
issue of fact accepted by both the parties 
was whether after the death of Seeta Ram, 
Mussamut Indur Koonwar only held subject 
to the plaintiff’s reversionary right or whe- 
ther the right of inheritance was declared. 
Now the right of inheritance which was 
claimed in the former suit was that of Indur 
Koonwar, whereas that claimed in this suit 
is that of the adopted son. In fact, this 
issue of the right of the adopted son could 
not be raised and tried in the former suit 
at all. l 


Taking then the plaint, the issues, and 
the judgment in the previous suit, I cannot 
think that the causes of action in the two 
suits are the same. 


We have heard at great length a good 
deal of argument on matters outside these 
decisions, but we do not think that the Plead- 
ers had any right to go beyond them. The 
observation was made by the Court during 
the argument, and I think it right to repeat 
it here. 


I have to add one other point which was 
raised, but not seriously pressed by the Plead- 
er. for the respondent, vig., that there was 
a decision on the merits. 


I have carefully read the judgment twice 
over. The whole is in substance one argu- 
ment put in different ways; arid when we 
read the whole it is clear that the lower 
Court begins with Section 2, continues its 
argument on Section 2, and ends holding 
Section 2 bars the plaintiffs’ suit. But the 
respondent contends that by an order of 
the 4th August 1869, the defendant has 
been allowed a certificate and declared the 
locum tenens of Musamust Indur Koonwar, 


In the first place, I think that the plaint- 
ifPs suit against Indur Koonwar claim- 
ing as heir of her brother is one thing, 
and that against the adopted son claiming 
as heir of his mother is another; but ir- 
respective of that, I cannot subscribe to the 
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doctrine thata miscellaneous order granting 


a certificate or declaring one person locum. 


tenens of another, can, taken by itself, be 
considereg any decision of title on the merits 
soas to be adduced as evidence in this case ; 
and whérywe consider that the whole sub- 
stantial part of the decision of. the Lower 
Court has proceeded on the argument of the 


plea in bar, and this remark as to the substi- |. 


tution of the parties appears only as an inci- 
dental remark, I have no doubt that the 
Lower Court did: not decide the case on the 
merits. 


Holding then on the grounds ahove 


i stated that the decision of the Lower Court 


on the plea in bar is wrong, I would reverse 
it and’remand tlie case for re-trial,  ' 

Markby, J—I also think that the deci- 
sion of the Judge is wrong. The point for 
our decision is very short, v/z., whether in 
consequence of the provisions of Sectious 2, 
the Lower Court ought not to take cogni- 
zance of this suit. 


The suit is to recover possession of pro- 
perty which’ the plaintiff claimed by right 
of inheritance of one Seeta Ram. 


The defendant who is in possession, claim- 
ed the property as the adopted son of Indur 
Koonwar, who as sister of Seeta Ram had 
been in possession of the property ever since 
his death. 


The Court below has raised a variety of is- 
sues—which he calls issues of law and issues 
of fact ; but only one of these issues of law 
which he tried (except aun unimportant one 
as to the value) is the one which arises 
under Section 2. 


I may observe that Section 3 has also 
been referred to by the Lower Court, but 
that seems to be an erra. 


The Court below has held it right not 
to take coguizance of this suit, because of 
the decision in a suit, No. 150 of 1864, in 
which the present plaintiff was also plaint- 
iff, and Indur Koonwar Dai the defendant. 
In that suit this issue was raised :—‘‘As 
“alleged by the plaintiffs, is the assertion 
“that the plaintiffs are entitled under the 
“ Hindoo Law current in the Behar district 
“to inherit after the death of their ma- 
“ternal uncle, Seeta Rum, the property left 
“by him, true; or, as alleged by defendant 
*Tndur Koonwar Dai, is the plea that a 
< sisters sou is not entitled under the Hin- 


“doo Law current in Benares and Mithila 
“ to inherit so long as she is alive, correct?” 


The Court found upon this issue that the 
plaintiff was not entitled to. obtain posses- 
sion so long as Indur Koonwar was alive, 
but that he was entitled to that property 
after her death, and gave the plaintiff a 
declaratory decree to that effect. 


That decree came up to this Court in 
regular appeal by the defendant, who con-. 
tended that the suit ought simply to have 
been dismissed. It appears that that appeal 
was dispossed of on one objection only ; and 
I have not the least doubt that the one ob- 
jection upon which the appeal was disposed 
of, was that taken in the last ground of the 
grounds of appeal then filed, viz., that an 
action merely for the declaration of a con- 
tingent right could not lie, and that conse- 
quently the decree of the Lower Court was 
illegal ; and I am quite clear that the con- 
tention there was that the Lower Court, ag 
was obviously the case, ought not to have 
gone beyond the question whether the 
plaintiff's present right to recover possession 
from Indur Koonwar was proved, and that 
on failure of that proof it had simply to 
dismiss the plaintiffs suit, 


The question is whether the lower Court 
is right in saying that that decision bars the 
cognizance of this suit. J will not attempt 
to define what is meant by the term 
“cause of action” in Section 2. I have 
never yet been able to arrive at any accurate 
definition of that term, either as used in 
Section 2 of the Civil Procedure Code or 
in Section I of the Limitation Act; but I 
think it clear that at any rate this suit 
ought to have been tried, and that its cog- 
nizanee is not barred if the plaintiff can 
arrive at a result favorable to himself with- 
out bringing himself in direct conflict with 
the decision in the former suit. I take 
it that all that the former suit decided 
was that the plaintiff had no right of pre- 
sent possession in 1864. It seems to me 
that it was pefectly open to the plaintiff 
to allege and to prove, if he could, that since 
1864 some new title had accrued to him, and 
the only question is as to whether he did allege 
that. If he did, I thiuk he should be allowed 
an opportunity of proving his allegation. ‘To 
determine that point, it is not necessary to 
go beyond the second issue of fact raised 
iu this case. It seems to me that compar- 
jug this issue with the statement made in 
the plaint, itis clear how the issue arose 3 
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for in the plaint the plaintiff distinctly 
says that his cause of action arose on the 
death of Indur Koonwar, and I have no 
doubt that one question which the plaintiff 
intended to raise was that whatever interest 
Andur Kovnwar may have had in 1864, 
that interest was only a limited interest, 
that it expired at her death, and at her 
death the estate came to the plaintiff. 


‘The simple question is, did the plaintiff 
allege a new title? If he did, I think it 
would be perfect¥y possible to arrive at a 
decision in favor of the plaintiff without in 
the least raising any conflict with the pre- 
vious decision in 1864. I think, therefore, 
that this suit ought to be tried. 


This decision leaves entirely open the 
question which may arise whether, indepen- 
dently of Section 2, some of the questions 
which arise in this suit have not been settled 
between the parties and cannot now be 
re-opened ; but I am at present confining 
myself entirely to the question under Sec- 
tion 2, viz., whether the cognizance of the 
suit is barred by reason of the decision 
in 1864; and I think that as the plaintiff 
alleges, not the same title which he alleged 
‘in that suit, but one which accrued to him 
since the death of the defendant in that suit, 
that it is not so barred. 


We think the appellants must get their 
costs of this appeal. 


P 





The 22nd June 1870. 
Present: 


The How’ble L. S. Jackson and F. A. 
Glover, Judges. 


Mesne profits — Right of action — 
Joint judgement-debtors. 


Reference to the High Court by the Judge 
of the Small Cause Court at Bacher- 
gunge, dated the 3rd March 1870, 


Suttya Nundo Ghosal, Plaintiff, 
VETSUS 


Suroop Chunder Doss and others, Defendants. 


As a genoral rule, a suit for wasilat will lie against 
parties who have been found, in a previous suit for reco- 
very of the land, to have been in wrongful possession, and 
against them only. If the plaintiff has recovered a de- 
cree aguinst several persons as joint wrong-doers, he is 
not at liberty to single out one or more of them only as 
defendants in the suit for wasilat, 2 


‘| ruling of the High Court, or 


Reference.—In this case plaintiff sues for 
-mesne profits. 


Defendants in their answer digpute the 
jurisdiction of this Court on the grounds 
that howlah rights are brought’ iwto ques- 
tion by plaintiff’s asserting the howlahdars 
as Rashutdars, and that while in the case 
originally instituted for possession of lands 
of which the mesne profits are claimed, 
there were 18 defendants in the present 
suit the whole claim is made upon three 
individuals only, among whom one was only © 
a benameedar, another a mere intervenor, and 
the third alone one of the substantive de- 
fendants, who appears in the case, but not 
to defend. Itis the two others who raise 
the question and plead their non-responsi- 
bility. 


This Court, after overruling the plea of 
limitation raised by defendants’ pleaders, 
thinks there remain three more questions 
of bar to the hearing on the following’ 
grounds :— E 


lst-—That in the High Courts Ruling, 
vide Weekly Reporter, Volume X, page 375; 
in the case of Ram Pearee Debia, itis held 
that wasilat are damages cognizable by 
Small Cause Courts when no questions are 
raised about title. Butin this case, it ap- 
pears that such questions unavoidably arise, 
because in the civil suit for possession 
plaintif had asked for khas dukkhul after 
setting aside spurious ousut talook and 
howlah tenures on the strength of which.. 
they (defendants) had dispossessed him ; 
while in their decision both the Courts of 
first instance and appeal, fpon hearing only. 
Suroop Chunder Dass, the ousut talookdar’s 
defence, and in the absence of other defend- 
ants, gave decree for khâs possession after 
setting his (Suroop’sd ousut talookdary te- 
nure alone, and said nothing about the how- 
lahs of the others. Under such cifcum- 
stances, howlahdar’s tenures appear not to 
have been affected by the decision of those 
Courts.. Notwithstanding, plaintiff wants 
to realize mesne profits from Rasutdars, who 
are actual cultivators by right of khas 
possession. Before determining the claim 
for mesne profits, when I must first see ‘if 
the howlahs have been virtually set aside, 
I would thereby go to decide a question of 
title in immoveable property, which I think 
I have no jurisdiction to do under the abova 
Section 6 Act 

XI of 1865, i A 
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The case also requiring long and intri- 
cate local investigations (and already a local 
investigation has been made), under the pre- 
cedent lai@down in page 66 of Sutherland’s 
Small Cause Court References, I think is 
again not@cognizable in the Small Cause 
«Court. 


There were 18 defendants as dispossessors 
in the original esse, whereas the mesne pro- 
fits are now ‘claimed from two of them only 
besides theintervenor ; and hence also, under 
the High Court ruling, vide Weekly Reporter, 
Volume XII, page 354, in the case of Shama 
Sunkur Chowdhry versus Sreenath Banerjee, 
such case cannot proceed in the Small Cause 
Court. 


The judgment of the High Court was 
delivered as follows by 


Jackson, J.—It appears to me that the 
questions put by the Small Cause Court in 
this case introduce a very unnecessary com- 
plication into the suit. Whatever may be 
the design of the plaintiff, it is the duty of 
the Court to take care that it is not led into 
investigations which are not. properly its 
province. 


_As a general rule, a suit for wasilat 
would lie against parties who have been 
found, in a previous suit for recovery of the 
land, to have been in wrongful possession 

of that land, and against them only. 


It appears to me also that the plaintiff 
is not at liberty, if he has recovered a decree 
against several persons as joint wrong-doers, 
to single out one or more of those persons as 
defendants in a suit for wasilat, but must 
bring a suit against the parties who kept 
him out of possession. What he may do in 
execution of his decree — a distinct matter, 
because if a decree for damages has been 
obtained against several persons, and execu- 
tion is had against one or more of those 
persons, those persons against whom execu- 
tion has been taken out can recover what 
they have been obliged to pay over and 
above their just liabilities, in a suit for con- 
tribution against the remainder. 


This, itappears to me, is all the answer 
which it is necessary to make to the ques- 
tions put by the Judge of the Small Cause 
Gourt. 


“Glover, J.—J am of the same opinion, 
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The 22nd June 
Present: 


The Hon’ble L. §. Jackson and F. A. 
Glover, Judges. 


1870. 


House-rent—E xecution— Possession. 


Reference to the High Court by the Officia- 
ting Judge of the Small Cause Court at 
Kishnaghur, dated the 2nd June 1870. 


Poorno Chunder Bose, Plaintiff, 


VETSUS 


Nobin Chunder Ghose, Defendant, and 
Huree Mohun Pramanick, Intervenor. 


Baboo Khetiro Mohun Mookerjee for 
Plaintiff. 


The Intervenor present in person. 


P got a decree on a mortgage-bond in the terms of a 
compromise by C and others, to the effect that the 
amount dne should be paid by instalments, the property 
mortgaged remaining hypothecated. Meantime one Jf 
got a decree against C, and in execution sold part of tha 
property, viz. a house, subject to the lien of P, bought 
it in herself, and sold it again by private sale to plaint- 
iff, who realized rent for some months, When A was 
put in possession, P petitioned the Court objecting ; but 
being referred to a regular suit, he executed his original 
decree, bringing the hypothecated property to sale, and 
bought it in himself without, however, getting posses- 
sion from the Court till many months later. Plaintiff 
now sues the tenant of the housein the Small Cause 
Court for rent, and P intervenes as a party to the suit, 
claiming the rent which has fallen due from the date 
of his getting possession, 


HELD that the plaintiff is not in a position to main- 
tain the suit; his possession having been put an end to 
by P, whose lien on the property was anterior to the sale 
under which plaintiff purchased. 


Reference.—TuIs is a suit for house-rent. 
Huree Mohun Pramanick got a decree on a 
mortgage-bond being in the nature of a 
simple mortgage against Doorga Pershad 
Chatterjee and others in May 1867, in the 
terms of & compromise or solehnamah enter- 
ed into by Doorgah Pershad and others, to 
the effect that the amount due should be 
paid by instalments, and that the property 
mortgaged in the bond should -remain hypo- 
thecated till the instalments were paid. 
Meantime one Sona Monee got a decrea 
against Doorgah Pershad, and in execution 
of it brought to sale and herself bought in 
part of the hypothecated property, viz.,—the 
house of which the rent is now in dispute in 
August 1868, and she got possession from 
the Court in December 1868. At the 
time of the sale, there was a notification ta 
the effect that the sale would be made sub- 
jeet to the lien of Huree Mohun Pramanick, 
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as purchaser'at the sale, a petition by Huree | if he wishes to enforce his lien, would seem 
Mohun Pramanick, setting forth his title | to bea regular suit against the previous 
under the decree of May 1867 and objecting | purchaser (plaintiff), —vide the Fall Bench 
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sale, and petitioner was referred to a regular 
Suit. Sona Monee having got possession 
sold the house by private sale to plaintiff, 
who got possession in so far as the occupying 
tenant attorned to him and paid the rent for 
some months, Huree Mohun Pramanick 
did not execute his decree of May 1867 till 
October 1868, when he brought the hypothe- 
cated property to sale and bought it in 
himself at auction on 30th October 1868, but 
did not get possession from the Court till the 
12th August 1869, since which he appears 
to have paid the Municipal Tax for the house, 
but never received any rent from the 
occupier. 


Plaintiff now sues the tenant of the house 
for rent, and Huree Mohun Parnmanick 
intervenes as a party to the suit, claiming the 


rent which has fallen due from the date of 


his getting possession as above, vis., the 
12th August 1869," 


The question which I have to refer for the 


decision of the High Court, is whether 


plaintiff or intervenor is entitled to the rent 
since the latter date. Subject to the High 
Court’s opinion, I think intervenor is not en- 
titled to the rent which he claims. It seems 
to me that plaintiff’s vendor, Sona Monee, 
and intervenor have seized, sold and bought 
in the same identical thing, viz., the right, 
title and interest of the mortgagor Doorgah 
Pershad, and that plaintiff's sale and posses- 
sion thereunder being prior to intervenor’s, 
the latter is not entittled to oust him from 
the rent which he has been enjoying. The 
terms of thedecree obtained by intervenor 
in May 1867 were that the debt due by 
Doorgah Pershad should be paid off by in- 
stalments, and that the mortgaged property 
of which intervenor bad never got possession 
should remain hypothecated till the instal- 
ments were paid. That decree did not put the 
intervenor in possession of the property, nor 
did it declare that in default of payment he 
Should get possession; and when the interve- 
nor afterwards executed that decree he did so 
asan ordinary judgment-creditor,not seeking 
to obtain possession, but bringing to sale the 
mortgaged property and purchasing like any 
ordinary purchaser the rights of his debtor 
therein, ; 


The judgment of the High Court'was® 
delivered as follows by 


Jackson, J.—From the facts stated the 
question put to us by the Judge is, whether 
the plaintiff or the intervenor is entitled to 
the rent accruing subsequent to the date 
on which this person, called the inter- 
venor, was put into possession by order of 
the Court. 


This person has been made a defendant, 
and it seems quite clear that he, being a 
defendant in the suit, cannotrecover a decree 
for rent against his co-defendant. 


On the other hand, the vakeel who ad- 
dressed us for the plaintiff seems to me to 
go too far when he contends that the so- 
called interveuor has no locus standi in the 
court ; but on his being placed upon the 
record as a defendant, the Court was bound 
to take notice of the facts which he proves 
and of the rights which he establishes. 
According to the statement of the Judge, it 
seems clear that this intervenor defendant, 
Huree Mohun Paramanick, who had a lien 
upon this property secured by his decree of 
May 1867, which was anterior tothe sale 
under which the present plaintiff purchased, 
which was in August 1868, bas availed 
himself of his rights, and caused the right, 
title and interest, formerly of Doorgah 
Pershad, and consequently of this plaintiff, 
to be put for sale, and has himself become 
the purchaser and has been put into posses- 
sion by the Court in August 1869. 


It is not for the Small Cause Court to go 
into the circumstances under which Huree 
Mohun’Paramanick had been put into pos- 
session of this property, or had procured 
the property to be sold. For the purposes of 
this suit, I conceive those proceedings must 
be assumed to have been correct, The pre- 
sent’ plaintiff who might, as representing 
Doorga Pershad, have paid off the debt to 
Huree Mohun Pramanick, and so relieved 
the property of the lien upon it, did not do 
so but has allowed it to be sold. 


It seems to me, therefore, that Huree 
Mohun Pramanick in the same manner a$ 
he has put an end to the possession of 
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Doorga: Pershad has, in fact, displaced any 
possession on the part of the present plaint- 
iff ; and that the plaintiff, therefore, is not 
in a positign to maintain the suit for rent 
against the, tenants of the property. We 
think, therfore, that the present suit ought 
io be dismissed, 


The 220d June 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Right of way—User. 
Case No. 294 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the llth December 1869, reversing 
a decision of the Moonsiff of Kulna, 
dated the 29th July 1869. 


Huree Doss Nundee (Defendant) Appellant, 


: - versus 
J udoonath Dutt (Plaintif) Respondent. 
Baboo Komala Kant Sein for Appellant. 
Baboo Boykuntnath Paul for Respondent. 


A right of passing freely over another’s land requires 
to be kept up by constant use; if not exercised for a 
considerable period, e. g. 6 years, it cannot be re-esta- 
blished by suit. \ 


Jackson, J.—it appears to me that the 
decision of the Lower Appellate Court in 
this case was erroneous, and that it is much 
to be lamented that the careful and well- 
considered decision of the Moonsiff was re- 
versed. d 


The plaintiff, it seems, had purchased a 
dwelling-house which formerly belonged to 
one Joy Kristo Nundee; a relative of the 
defendant Joy Kristo Nundee having died, 
his widow sold the house which appears to 
have remained unoccupied for the space of 
six years. The- plaintiff has now discovered 
that the defendant is building a privy which 
crosses n pathway leading toa tank, which 
had formely been used by the female members 
of Joy Kristo’s family ; and he'brings his 
suit asking for possession of the pathway, 
and for the pulling down of this construction 
erected by the defendant, 


The Moonsiff took evidence and went to 
the spot, and he ascertained that the path- 
way in question lay over ground belonging 
to the defendant; that in the life-time of 
Joy Kristo, and after his death in the time 
of his widow, the members of, both families 
had been accustomed to use this pathway 


and 4 khirkee or private door communicating 


therewith; but that for some years since 
Joy Kristo’s widow had left the place, this 
path-way had not been used by any person 
residing in that house. He found that the 
land belonged to the defendant ; and consi- 
dering that by six years’ non-user the plaintiff 
had lost the right to claim that easement, he 
dismissed the suit so far asit related to the 
path-way, but he ordered the defendant to 
pull down the privy on the ground that it 
wns a nuisance or inconvenience to the 
defendant, and likely to interfere with his 
occupation of his own purchased premises. 


The plaintiff did not appeal against that 
part of the decision by which the land was 
found to be the property of the defendant, 
but he appealed on the ground that his non- 
user for six years did not deprive him of the 
right to the path-way. On that, the Subor- 
dinate Judge states :—“ I think a portion of 
“« the Lower Court’s decision is incorrect and 
“ erroneous, for the existence of a pathway 
“ the use whereof is contested has been 
“ admitted by all parties as well as by the 
“ Lower Court on personal observation by the 
“ Lower Court. That only defendant: and 
“ not plaintiff used this pathway, defendant 
“ has failed to satisfy the Court by any 
“ particular evidence. Besides, I see no 
“law providing that the non-user of a path- 
“ way for six years shall destroy the right to 
“use it. And as regards the judgment of 
“ the Lower Court holding the privy to have 
“ been unjustly made by defendant on that 
“ pathway, no appesl has been taken on 
* this point.” 


Now that which the Moonsiff found was, 
not that the previous occupants of the house 
purchased by the plaintiff had a right of 
way over the land in question, but that 
when that house was occupied by a family 
nearly related to that of the defendant, the 
members of both families were accustomed 
to go over that path. ‘This, it seems to me, 
is far from implying the right of way claim- 
ed by the plaintiff; and in this point of view 
the observation made by the plaintiff’s 
vakeel is not altogether out of place, namely, 
that the widow of Joy Kristo did not affect 
to.convey to the plaintiff any such easement 
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as ‘this right of way in question. Pre- 
sumably, I think, it was a licence given to the 
family of Joy Kristo by reason of their 
relationship to the defendant. But whether 
‘this be so or not, it seems to me that a right 
of the description claimed by the plaintiff, 
namely, of passing freely over the land of 
the defendant, is one which requires ‘to be 
.kept up by constant use; and if the plaintiff 
discontinues the use of such right, if there 
were any, for the space of six years, I think 
‘he is not in a position to maintain a suit 
to re-establish it® . 


I think, therefore, that the decision of 
the Moonsiff in this case was reasonable 
‘and right, and that the Subordinate Judge 
has -reversed if on insufficient and invalid 
reasons. J think the decision of the Lower 
Appellate Court must be set aside with 
costs. 


Glover, J.—I concur. 


The 28rd June 1870. 


Present: 


4 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Hindoo law—Sale of ancestral pro- 
perty—Consent of co-sharers—Le- 
- gal necessity. 


Case No. 342 of 1870. 


Special appeal from a decision passed by 
the Judge of Cuttack, dated the 16th 
November 1869, reversing a decision of 
the Officiating Moonsiff of Pooree, dated 
the 26th July 1869. 


Juggurnath Khootia and others 


(Defendants) 
Appellants, l 


VETSUS 


Doobo Misser (Plaintiff) and another (De- 
fendant) Respondents. 


Baboo Umbika Churn Banerjee for Appel- 
lants. ` 


Babod Mohendro Lall Mitter for Respon- 
dents. 
Where the validity of a sale of ancestral property is 


objected to on the ground that it was effected without 
the cônsent of all the members of the joint Hindoo 


family, the objection can only be made by the member: 


who did not consent, ae 
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A member of: a Hindoo family may mortgage his 
undivided share of the joint property without the con- 
sent of his co-sharers, in order to raise money for the 
benefit of the family, e. g., to pay deb fs or liquidate 
demands under legal necessity. P 


Glover, J.—The plaintiff in this, case, one 
Doobo Misser, sued to recover possession of 
a dwelling-house which he had acquired by 
purchase from Kripa Sindhoo on the 26th 
June 1860. His kobalah is attested by 
Juggurnath, the son, and Guddadhur, the 
grand-son of Kripa Siudhoo. The plaintiff 
alleges that from the date of his purchase, 
he had allowed Juggurnath and Guddadhur 
toremain in the house, paying him rent 
under a kubooleut. His cause of action is 
said to be the sale, in execution of a decree, 
of this dwelling-house as the property of 
Juggurnath, notwithstanding the plaintiffs 
objection. He, therefore, brings this suit 
to have it declared that he, Doobo Misser, 
has purchased the property. £ 


The defendants, who are the-sons and 
graud-sons of Kripa: Sindhoo or their re- 
presentatives, and one Lokenath Khootea, 
who is the purchaser from’ Juggurnath, al- 
leged that the sale to the plaintiff was a 
simple benamee transaction ‘in fraud of 
creditors ; that the property has all along 
remained in the family, which is a joint 
family governed by the Mitacshara law’; and 
that Kripa Sindhoo, as being a member of 
a joint family, had no right under that law 
to make away with any of the. family pro- 
perty without the consent of all the mem- 
bers. r ct 


The first Court found against the plaintiff 
and dismissed the suit, holding that the sale 
was a benamee and fraudulent one; that the 
kubooleut which the plaintiff alleged the de- 
fendants had given to him was fabricated ; 
and that the defendants were in possession 
in their own right. The Judge, however, 
reversed this decision, considering it clearly 
proved that the deed of sale was genuine ; 
that consideration had passed under it ; that 
the members of the family had, by attesting’ 
that deed of sale before the Registrar, shown’ 
their acquiescence inthe deed ; that the sale’ 
had been made for such purposes as the Hin- 
doo Law allowed ; and tliat the plaintiff was' 
therefore entitled to recover this property. 


It is urged in special appeal, although 
the point has not been strongly pressed 
before us, that the Judge was wrong in 
considering the attestation of Juggurnath 
and Guddadhur on the deed of sale as 
an estoppel preventing their contesting the- 
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genuineness of it in this suit. But the 
Judge has done nothing of the sort. He 
has merely said that the attestation of the 
kobalah by these witnesses, considering that 
the kobalgh recites the reason why the sale 
was madefand that these witnesses, having 
full knowledge of the contents of that in- 
strument, appeared before the Registrar and 
attested it ;—that that fact was enough to 
prevent them now putting forward the plea 
that it was not executed. This is a differ- 
ent thing from saying that it stops them 
from making any defence in the present 
suit. i 

' Another objection taken was that inas- 
much as there was another member of the 
family, one Mokoond, likewise a grand-son 
_ of Kripa Sindhoo, who is not shewn to have 
consented to the sale, therefore, under Hin- 
doo Law, as laid down in the case* reported 
in IIL Bengal Law Reports, page 31, Full 
Bench Rulings, the sale is invalid. 


Now, in the first place, we observe that 
this Mokoond, although made a defendant, 
did not put in an appearance or make any 
answer to the suit ; and, in the next place, 
whatever objections there might be as to 
the validity of the sale on the ground that 
one of the members did not consent to it, 
that objection, of course, could only be 
made by the member who did not consent 
toit. It is quite clear that the present 
defendants, special appellants, Juggurnath 
aud the representative of Guddadhur, who 
are proved to have consented to the sale, 
are not in a position to make the objection 
that Mokoond did not consent, 


Then, with regard to the Full Bench Rul- 
ing quoted, it does not appear .to go by any 
means to the length which is contended 
for by the special appellant’s pleader. No 


doubt it says.that a ember of a joint: 


Hindoo family cannot, without the con- 
sent of his co-sharers, mortgage, and 
of course, a fortiori, cannot sell his undi- 
vided share in the joint property in order 
to raise money on his own account; but 
there is a special exception made in that 
case where the ‘sale is not made on his own 
account, but for the benefit of the family 
to pay debts ; for instance, as to liquidate 
such other demands as the Hindoo Law 
makes it necessary to liquidate. In this 
case, the Judge has found from the recitals 
in the deed of sala and from the- evidence 





* 12 W., Rọ, Full Bench, p. 1 
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that there was a legal necessity for making 
this alienation. Therefore, the ruling does 
not apply. 


On the whole, we think there is no reason 
to interfere with the decision of the Judge, 
and we dismiss the appeal with costs. 


Mitter, J.—Tconcur in rejecting this ap- 
peal with costs. 





The 23rd Jufe 1870. 
Present: 


The Hon’ble F. A. Glover and Dwarkanath 
Mitter, Judges. 


Remand—Right of suit—Sections Z 
and 110 Act VIII of 1859. 


Case No. 347 of 1870. 


Special Appeal from a decision passed by 
the second Subordinate Judge of Hoogh- 
ly, dated the 16th November 1869, affirm- 
ing a decision of the Moonsiff of Gha- 
tal, dated the 17th June 1869. 


Rughoonath Singh (Defendant) Appellant, 
VETSUS 
Ram Coomar Mundul (Plaintiff) Respondent. 


Baboo Nubo Kishen Mookherjee for Ap- 
: pellant. 


No one for Respondent. 


A guit in which the plaintif obtained a decree was 
appealed and resulted in a remand: on the remand, no 
one appeared either for plaintif or defendant, and the 
suit was dismissed on default. 


Herp that the plaintiff was not precluded by Section 
2 of the Code of Civil Procedure from bringing a fresh 
sult, ° 


Glover, J.—Tax point taken in this special 
appeal is that the suit is barred by Section 
2 Act VIII of 1859, it being ono ‘on a 
cause of action which had been previously 
heard and determined by a Civil Court. 


It appears that on a former occasion, the 
plaintiff sued the defendant and got a de- 
cree in the Court of first instance. On ap- 
peal however to the Judge, the case was 
remanded, and on the remand no one having 
appeared either for the plaintiff or the do- 
fendant, the suit was dismissed on default. 
This is the case which is relied upon by the 
special appellant’s pleader as barring the, 
vplaintiff’s suit. 

B 


» 
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Now, it is quite clear by Section 110 Act 
VIII of 1859- that a case dismissed under 
these circumstances would allow of the 
plaintifs bringing a fresh suit, unless pre- 
cluded by the-rules for the limitation of 
actions. And itis not contended that the 
plaintiff 1s so precluded. Even if it be sup- 
posed for the sake of argument, as the 
pleader for the special appellant has con- 
tended, that Section 110 only refers to 
original cases and not to cases remanded, 
still in no case could Section 2 of the Act 
apply, inasmuch as that Section refers to 
causes of action which have been heard and 
determined by a Court of competent juris- 
diction in a former suit between the same 
parties. In this case, it is clear that there 
was no case determined at all. It was sim- 
ply dismissed for default of appearance’ of 
the parties, = 


The special appeal is dismissed, but with- 
out costs, as nobody appears for the re- 
spondent. 





The 24th June 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Wasilat — Cause of action — Limita- 
tion— Allegation. ' 


Case No. 15 of 1870. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 
22nd September 1869, affirming a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 23rd ‘April 1868. 


Luckhee Kant Doss (Plaintiff) ‘Appellant, 


f VETSUS 


Deen Dyal Doss and others (Defendants) 
aa Respondents. 


Baboo Kalee Mohun Dass for Appellant, 


Baboo Bungshee Dhur Sein for Re- 
spondents. 


Where a party ie dispossessed of immoveable property 
to which he is entitled, the cause of action as to wasi- 
lat accrues to him onthe date on which he would, but 
for the fact of dispossession, have received such wasilat; 
and he is entitled to recover on any cause so accruing 


within 6 years next preceding the commencement of his 
guit, À -o 


‘Civil Court, which 


‘| ings, 


A plaintiff in such a suit is not bouud by an allegation 
as to the extent of the land or the amount of the 
wasilat, which he made in any previous suit. i 


Jackson, J.—Taur plaintiff, spec@l appel- 
lant, urges two grounds of specipl appeal, 
both of which appears to me toWbe valid. 
The first ground is that the Court below has 
erroneously decided the question of limita- 
tion. i 


The suit was for wasilat. It was com- 
menced on the 12th Asein 1274, correspond- 
ing with September 1867; and the wasilat 
claimed were for a period of 5 years 5 
mouths and 18 days, commencing with the 
commencement of the year 1268. 


The Judge on appeal has held, in con- 
currence with the opinion of the Conrt of 
first Instance, that the suit in respect of 
wasilat for the 5 months and 10 days was 
barred by limitation ; and he conceives that 
the limit of wasilat which the plaintiff is 
entitled to recover would be from the lOth 
Assin 1268 or 26th September 1861. 


In respect to a plaintiff who has been 
dispossessed from immoveable property to 
which he was entitled, the cause of action 
as to wasilat accrues, if appears to me, on 
the date on which the plaintiff, but for the 
fact of dispossession, would have received 
such wasilat ; and when, consequently, they 
have been or might have been received by 
the defendant, and the plaintiff is entitled to 
recover on any cause of action so accruing 
at any time within six years next preceding 
the commencement of the suit, that is, in this 
case on or after the date before mentioned 
in the year 1861 or 1268. It would, of 
course, depend upon local custom what pro- 
portion of the yearly rents are paid at parti- 
cular times ; and if, therefore, on or after’ 
the 12th Assin 1268, the rent of the whole 
year or any particular kists of the rent 
would have been receivable, the plaintiff 
would have been entitled to recover accord- 
ingly. 

The second point raised is that the Judge,’ 
overruling the report of the Ameen of the 
report, however, he 
considers eutitled to credit, has cut down 
the claim of the plaintiff to wasilat, by re- 
ference to the quantity of land which he 
stated himself to be suing for in a previous 
suit. It has been contended before us that 
the plaintiff would not be at liberty to re- 
cover either more wasilat, or wasilat upon 
a larger quantity of land than he had Speci» 
fied in his plaint, orin previous proceed- 
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I think it quite clear that the plaintiff is 
not bound by an allegation as to the extent 
of the land, or as to the amount of the 
wasilat which he made in any previous 
suit. Sugh allegation by a party out of 
possessfog must be only conjectural; and 
even in respect to the claim as-stated in the 
‘plaint with wliich the present suit com- 
menced, it appears to me that that would 
be subject to the result of further investi- 
gation. 4 


The Court Fees’ Act, Section 11, makes 
an express provision for the case of a party 
whois found upon enquiry to be entitled 
to a greater amount of mesne profits than 
he has claimed in his plaint. It says that 
“ in suits for mesne profits, if the profits de- 
‘* creed are in excess of the profits claimed, 
“ the decree shall not be executed until the 


“ difference between the stamp-duty actually |. 


“ paid, and the stamp-duty which would 
‘have been payable had the suit comprised 
“ the whole of the profits so decreed, shall 
“have been paid to the proper officer.” 
And the Stamp Act of 1867 contained a 
similar provision. 


. Of course, in like manner, if the amount 

of wasilat had been left for enquiry in 
execution of the decree, and in stich execu- 
tion it be found that the amount recoverable 
was in excess of what had been claimed, 
the plaintiff would be entitled, on paying in 
the balance of stamp-duty, to have that 
amount levied from the defendant. 


I think, therefore, that the decision of 
the Lower Appellate Court was erroneous 
on both these points ; and the case must go 
back to that Court, in order that the Judge 
may find what the amount due to the plaint- 
iff is, upon the investigation and evidence 


had in the present case, and with reference 


to the dates which I haye stated, 


I should add that Baboo Lulleet Chunder 
Sein appeared on behalf of one of the de- 
fendants, Mohesh Chunder Goopto, and 
states that he has been served with notice 
of this appeal, and he claims his costs. It 
seems that this defendant was absolved from 
liability in the first Court, and that decision 
was not disturbed by the Lower Appellate 
Court. Probably his being served with 
notice was an oversight; but if so, the 
appellant, who has made hima respondent, 
must of course take the consequences aud 
pay his costs. 


Glover, J.—I nm of the same opinion. 


THE WEEKLY REPORTER. 








Rulings. 83 
“The 28th June 1870. 
Present: | 
The Hon’ble W. Markby and F. A. Glover, 
Judges. 


Lessor — Lessee — Assignment — Dig- 


possession. 


Case No, 217 of 1870, under Act X of 1859, 


Special Appeal from a gecision passed by 
the Judge .of Gya, dated the 10th 
November 1869, reversing a decision of 
the Deputy Collector of that District, 
dated the 25th June 1869. 


Gour Dyal Singh (Defendant) Appellant, 
| VETSUS 


Shaikh Hubeel Hossein (Plaintiff) 
Respondent. 


Mr. R. T. Allan for Appellant. 
Mr. R. E. Twidale fot Respondent. 


Where a landlord assigns his right to` another, his 
lessee cannot put an end to the obligation to pay rent, 
if, after becoming aware of the arrangement, he made 
no objection. If the assignee dispossesses the lessee, he 
cannot sue the latter for rent, 


Markby, J.—I am not altogether with- 
out doubt in this case ; but I think that on 
the whole we should be hardly justified in 
affirming the decision of the Court below, 
which, although right in one important 
part, seems to be erroneous in another. I 
quite agree in the view which the Judge 
below has taken that, under the circumstan- 
ces of this case, the first lessee could uot 
put an end to the obligation to pay rent by 
an arrangement made between the plaintiff 
and the landlord, after he became aware 
that the landlord’s right had been assigued 
over to another person,—and he made no 
objection to that arrangement; but the ob- 
jection was raised in the second issué as 
defence, that the plaintiff who now sues for 
rent had got into possession of the ?ands, 
and the first Court found on the evidence 
of the tehsildar of the superior landlord 
that that was so. It seems to me, therefore, 
that the Judge fvas wrong when he says 
that, uuless the assignee dispossessed him, 
the mere fact of non-possession will not 
protect the defendant against the plnintiif’s 
claim, and that the plea of non-possession 
cannot bar the plaiutiif’s claim. If any- 
body else dispossessed the defendant, or he 
surrendered possession to any other persons 
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than the plaintiff, then probably the plaintiff 
might sue for rent, but if the plaintiff dis- 





possessed him, then the plaintiff cannot sue | 


for rent. 


It is urged by Mr. Twidale for the special 
respondent, that the Lower Appellate Court 
has found the defendant to be in possession. 
If that were so,it would no doubt be un- 
necessary to remand the case ; but that is a 
point on which I do not feel myself satisfied. 
I think that before a Judge reverses the 
finding of the lofer Court, he must pay 
very -great attention to the facts; and I 
cannot say that that has been done in this 
case, when the Court says either that that 
question does not arise at all, or if it arises 
that it is immaterial. This makes it scarce- 
ly probable that the point has received the 
consideration which it requires. 


I think that this case must go- back to the 
Lower Appellate Court to find whether the 
plaintiff was, as alleged by the defendant, in 
possession of the, estate since 1275. If it 
be found that he was not, the decree of the 
Lower Appellate Court will stand. If it be 
found that he was, then the suit will have 
to be dismissed. 


Glover, J.—I also think that the case 
must be remauded. 





The 29th June 1870, 
Present: 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Application for review—Duty of 
Court, 


Case No. 45 of 1870. 


r 


v 


Application for.review of judgment pass- 
ed by the Hon’ble Justices J. B. Phear 
and Dwarkanath Mitter, on the l4th 
February 1870, in Special Appeal No. 
2588 of 1869. i 

The Collector of Tipperah on behalf of Gov- 


ernment, Defendant (Appellant) Peti- 
tioner, 
versus 
Mussamut Mofeezoonissa Bibee, Plaintiff 
(Respondent) Opposite Party, ° 
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Baboo Onookool Chunder Mookerjee for 
Petitioner, 


Baboo Hurry Mohun Chucherputty and 
Moulvie Hurhumut Hossein for Opposite 
Party. 9° 

Herp (by Phear, J.) that an application for review 
ought to be rejected, if no matter is brought to notice 


which might not have been brought before the Court 
when the appeal’ was heard. 


Herup (by Mitter, J.) that the Court is bound to 
administer the law as it is, and to take notice of a Full 
Bench decision applicable to the case, whether-if is ` 
referred to or not by the pleaders. 


Phear, J—I THINK that this application 
for review ought to be rejected, bécause 
it appears to me that no matter is now 
brought to our notice for the purpose of 
inducing us to alter our view, which might 
not have been brought before us, and fully 
argued and discussed when the appeal was 
heard. 


` I desire to express no opinion whatever 
as to what bearing the authority, to which 
Baboo Onookool referred, might have upon 
the point of law which was involved in the 
judgment passed by this Bench on special 
appeal, 


Mitter, J—I am not prepared to say that 
the ground taken by the petitioner, is not a 
proper ground for review of judgment—if it 
is otherwise valid. Whether the Full Bench 
decision, referred to by the petitioner, was 
cited before us at the first hearing or not, 
does not appear to me to be very material. 


The Court was in my opinion bound to 
administer the law as it was, whether the 
pleaders who argued the case‘on that occa- 
sion had pointed out that decision or not, 


I express no opinion as to whether the 
decision, referred to by the petitioner, is 
applicable to this case or not. I should 
like to hear further sargument on that point. 
But if that decision has any applicdtion to 
the present case, it was the duty of the 
Court to take notice of it, whether it was 
referred to or not by the pleader who 
argued the case on the first occation. 


Phear, J—As my learned colleague 
intimated a desire to hear further argument 
from the petitioner, Balioo Onookool has 
addressed us on the merits of the applica- 
tion for review ; and after hearing him upon 
the merits, I have only toremark that I 
have nothing further to add to the obser- 
vation which I have already made. 3% 
am of opinion that the present application 
must be rejected with costs, 
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Mitter, J—Having now heard the pleader 
for the petitioner upon the merits of this 
application, Iam of opinion that this suit 
was a sui&for damages within the meaning 
of Sectign§\6 Act XI of 1865. The Lower 
Appellate Court has distinctly found that 
«the payment was not a voluntary payment ; 
and as the facts on which this finding has 
been arrived at cannot be disputed, I have 
no doubt in my mind that this was a suit 
for damages. The fact that the plaint did 
not expressly state that the plaintiff was 
suing for damages does not make any 
difference. 


The application is rejected with costs. 





The 29th June 1870. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Landlord’s title—Tenant’s obligation 


— Rent., 


Case No. 281 of 1869, under Act X of 
1859. 


Regular Appeal from a decision passed by 
the Officiating Collector of Howrah, 
dated the L6th September 1869. 


Messrs. Burn and Co., (Defendants) 
Appellants, 


VETSUS 


Busho Moyee Dossee (Plaintiff) 
Respondent, 


Messrs. G. C. Paul and M. L, Sandel for 
- Appellants. 


Mr. R. T. Allan for Respondent. 


Asa general rule when a person takes land from 
another and pays rent to him, he cannot deny the title 
of his landlord; but he is not precluded or stopped 
from proving, when sued for rent, that that title has 
- expired. He is not warranted, however, in refusing to 

pay rent simply on the apprehension that he may be 
called on to pay the tent by a party who is said to have 
obtained a decree against the landlord for the lands. 
Even ifa decree has been passed against the person 
from whom the landlord derives his title, he is entitled 
to recover his rent until the decree is put in force. 


Kemp, J.—Tuis is a suit brought by the 
authorized agent of Rusho Moyee.Dossee for 
the recovery of arrears of rent from May 
1867 to May 1869, amounting with interest 
to rupees 5,525-15-10. The plaintiff's agent 
clearly ‘aud distinctly sets out the title under 
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which Rusho Moyee Dossee claims, namely, 
that at a sale held by the Master of the lata 
Supreme Court she purchased this proper- 
ty, and that having obtained due posses- 
sion thereof, she has been holding and en- 
joying possession, partly in khas possession 
and partly by the settlement of temporary 
tenants; that out of the lands thus purchased, 
the defendants Messrs. Burn and Co. are in 
possession, on payment of rent at a yearly 
ticca jumma of rupees 2,368-5, of about 
14 beegahs of land moreeor less; that the 
above sum of rupees 4,933-15-9 on account 
of principal, and rupees 592-0-1 on account 
of interest, being due by the said defendants, 
and notwithstanding repeated demands, the 
same not having been paid, the present suit 
is brought. 


The defendants, Messrs. Burn and Co., 
first take objection to the non-specification 
of the boundaries of the disputed land ; 2xdly, 
they aver that they never obtained any settle- 
ment from Rusho Moyee Dossee ; that they 
never tendered any kubooleut to her, and 
consequently that they are not bound to pay 
her any rent; 3rdly, that some time ago, 
they obtained a jotedaree settlement from 
Rajah Poorno Chunder Roy ; that they paid 
rent for these lands first to him and subse- 
quently to Sreemutty Dossee after her hus- 
band Motee Lall Seal’s forcible entry into 
the said lands ; that latterly, without speci- 
fying any date, Poorno Chunder Roy has 
obtained a decrea from Her Majesty’s Privy 
Council, and that he is now trying to obtain 
possession uuder that decree; and 4thly, 
that they have never executed any kist- 
bundee or instalment bound in favor of the 
plaintiff, nor even entered into any engage- 
ment with her for any thing ; and that under 
such circumstances, aclaim for interest upon 
lapsed instalments can by no means be sus~ 
tained. 


The Officiating Collector of Howrah, Mr. 
Makgill, ina very short decision has decreed 
the plaintiffs case 


The first point taken in appeal raises the 
question of the jurisdiction of the Court of 
first instance; the, point being that inasmuch 
as the lands for which rent is claimed ara 
not lands granted for agricultural purposes, 
but,for making bricks, the Collector had no 
jurisdiction in the matter. This objection 
was not taken in the first Court, and tha 
defendants have not given any proof for 
what purpose the lands were originally grant- 
ed to them. They have not put in their 
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pottah, nor have they shown by any evi-| for the first time, is an after-thought and 


dence for what purposes these lands were 
granted, or to what purposes they have been 
appropriated. Mr. Paul for the defence has 
relied upon a letter of Baboo Ashootosh 
Dhur, the attorney for the plaintiff. It ap- 
pears that the Baboo in acknowledging the 
receipt of rent from the defendants on be- 
half of his principal Rusho Moyee Dossee 
“unconditionally,” made use of an expres- 
sion to the effect that the rent was on account 
of “your brick lands.” Mr. Paul contends 
that as Baboo AsNootosh Dhur was employed 
for the purpose of receiving the rent on be- 
half of the plaintiff, and as this letter has 
been put into his hands and he has admitted 
it, the letter becomes evidence; and this 
Court must hold, on this incidental remark 
in the letter of Baboo Ashootosh Dhur, that 
the lands are lands not given for agricultural 
purposes, and therefore that the Collector 
had no jurisdiction. It appears to me that 
this Court will assume that the Collector 
had jurisdiction until the contrary be shown. 

Now, with the exception of this remark 
‘of Baboo <Ashootosh Dhur, there is no 
evidence whatever that the land was given for 
any other purposes but for agricultural pur- 
poses. The written statement of the defen- 
dants themselves would seem to support this 
view. They do not say that the lands were 
given for the purpose of making bricks; but 
they state, as we find on reference to their 
vernacular written statement, that they were 
given as jotedaree lands. Now, the usual 
meaning of that term is that the lands were 
given for purposes of agriculture. We have 
many instances in our experience to show, 
that when a ryot wishes to plead jurisdiction, 
-he states that the lands were given to him for 
building purposes ; or as in the case of Mr. 
Blumhardt, for the purpose of building a 
church; or, as in the instances quoted by the 
learned Counsel, for the purposes of digging 
mine or of stone-quarrying. But in this 
.case, nothing of the kind in pleaded. It is 
simply said that the land was taken for 
jotédaree purposes, and nothing further. 
Moreover, the agent of the plaintiff was 
examined by the pleader for the defendant, 
and he also on a question put to him, de- 
scribed the land as chur land. Nothing was 
elicited from him in cross-examination as 
to these lands being leased for the purpose 
of making bricks, or for any other purposes 
than those of agriculture. 


Tam, therefore,of opinion that this question 
of jurisdiction, which is raised in this Court 


cannot be entertained. 


We nowcome to the question, whether, 
looking to the fact of the deionde, ts having 
attorned to Rusho Moyes Dossee prd having 
paid rent to her on former occasions, as ` 
admitted, they are on this occasion entitled” 
to deny the title of their landlord. Now, 
as a general rule, there can be no doubt that 
when a person takes land from another and 
pays rent to him, he cannot deny the title of 
his landlord; but he is not precluded or 
estopped from proving, when sued for rent, 
that the title of his landlord has expired ; but 
nothing of the kind has been done or even 
attempted in this case. It is admitted by 
the defendants that they paid rent to Rusho 
Moyee, who is the real plaintiff in this suit, 
in her representative character as the vendee 
of Sreemutty Dossee. Now there is no doubt 
that this is primå facie evidence of her being 
the rightful landlord, and that as such the 
defendants are bound to pay rent to her. 


-This evidence, of course, may be rebutted— 


butit has not been rebutted. On the contrary, 
it appears to me that the defendants have 
acted simply on an apprehension that they 
may be called upon by Rajah Poorno 
Chunder Roy, who is snid to have obtained 
a decree for these lands in Her Majesty’s 
Privy Council against Sreemutty Dossee, 
from whom the plaintiff purchased, to pay 
the rent twice over; and the object of the 
argument of Mr, Paul, a very ingenious 
argument no doubt, seems to my mind to 
have been to obtain some expression of 
opinion from this Court, that his clients 
would be entitled to be Indemnified, in the 
event of their having to pay this rent a 
second time after execution of the decree, 
which is said to have been obtained in the 
Privy Council by the Rajah. It is very 
clear that the Rajah, if he has obtained this 
decree from the Privy Council, of which 
there is at present no evidence on the record, 
as the defendants, although they had ample 
time to do so, have not produced it in the 
Court below or even in this Court, has not 
at all events executed or even, as far as we 
can see from the record, made any attempt 
to execute that decree. 


It may be, as suggested by Mr. All an, that 
some compromise has taken place; or it 
may be that the lady who is the plaintiff 
in this case is only the Rajah “himself in 
another form; but be that as it may, thgt 
decree not being before the Court, thera 
being no evidence that the Rajah has obtain- 


mat oa her title as landlord, 
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ed that decree which at all events has not 
been executed ; and it being clear that the 
defendants have attorned to this lady and 
they 
they show that her title has 


must, unti 
y rent to her. 


expired, I see no reason 


eto interfere with the decree of the lower 


Court whicb is a correct decree ; and I there- 
fore affirm that decree, and dismiss this ap- 
peal with costs. 


Jackson, J.—I concur with Mr. Justice 
Kemp in holding that on the merits, the 
plaintiff is entitled to recover this rent from 
the defendants. 


It seems to me that under ordinary cir- 
cumstances, the defendants would have to 
pay this rent to the plaintiff; and the defen- 
dants themselves even do not deny that 
they would, have had to do so. They paid 
the rent for former years to the plaintiff, 


and they would, under ordinary circum-- 


stances, have to continue to pay the rent to 
her. But they contend that there has been 
n law-suit regarding these lands, and that a 
decree has been passed by the Privy Council 
against the person from whom the plaintiff 
acquired these lands ; that that decree relates 
to these lands ; and that under such circum- 
stances the rights of the present plaintiff 
have altogether ceased, and the plaintiff can- 
not recover: rent from them. We have not 
that decree upon the record. All we know 
about it is contained in one sentence in the 
examination of the plaintiff's attorney,, to 
the effect that there has been some decree 
about these lauds. Itis impossible to say 
what is contained in that decree. In addi- 
tion to that, it is not shewn that the decree 
has been executed ; and I am not prepared 
to hold that the rights of the present holder 
have ceased, until that decree is executed. 
I think that until that decree is executed, 
the present plaintiffis quite right in taking 
every measure in her péwer to recover any 
‘rents due upon the lands or upon auy por- 
tion of these lands. It has been frequently 
held in various decrees of this Court, that 
if a party so situated should neglect to make 
any collections of rents due on the lands, he 
would thereby become liable himself to pay 
that money which he had neglected to re- 
cover. Under such circumstances, I think 
that even if a decree has been passed against 
the person from whom the plaintiff derives 


-her title, the plaintiff would be entitled to 


recover these rents until that decree is put 
ia force: ‘The defendants have not urged 
any other ground against the plaintiff’s title 
to recover these rents, l 


‘agreement at all. 


On the question of jurisdiction, my impres- 
sion is that there is jurisdiction in the Re- 
venue Courts. Itis said that there is no 
jurisdiction, because of a statement in a letter 
of the plaintifi’s attorney, alluding to tbese 
lands as the brick lands of the defendants. 
I think Mr. Paul, in his argument on the 
point of jurisdiction, has gone far beyond 
what the Judges intended in the cases quoted 
by him when he said that, for whatever pur- 
pose that land was taken, if it was used not 
for agricultural purposes gut for any other 
purpose such as brick-making, the rent could 
not under these circumstances be sued for 
in the Collector’s Court. There is nothing 
in that statement of the plaintiff’s attorney 
to show for what purpose this land was taken, 
whether if was taken specially for brick- 
making or for what purpose it was taken. 
It is possible that it may have been taken 
for brick-making purposes; and it may be 
that it was taken without any specific agree- 
ment. It does not appear, as far as we can 
see from the record, that there has been any 
No pottah has been filed, 
and there is no statement or allegation as 
to the existence of any agreement. There 
was no contest as to jurisdiction in the Court 
below, and the ground on which the juris- 
diction is contested here is, in my opinion, 
untenable. 


Upon the whole, I would not interfere 
with the decision of the lower Court, and 
would dismiss the appeal with costs. 





The 29th June 1870. 
Present : 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bact., Judges. 


Limitation—Cause of action—Profits 
—Interest. 


Case No. 662 of 1870. . 


Special Appeal from a decision passed by 
the Officiating Judge of Dinagepore, 
dated the 25th February 1870, modifying 
a decision of the Moonsiff of Shibgunge, 
dated the 27th September 1869. 


Bibee Heerun nud another (two of the 
Defendants) Appellants, 


VETSUS 


Bibee Mariun- (Plaintiff) Respondent. 
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Baboo Bykutnath Paul and Moulvee Mu 
humut Hossein for Appellants, 


Baboo Rajendronath Bose for Respondent. 


Plaintiff having received from her brothers a sum as 
an equivalent for her share in her father’s estate, made 
over the money to one of the brothers (Æ) to be invested 
in the common stock for the purposes of trade; it being 
agreed that she was to receive her proportion of the 
profits. A few years after this Æ died, and then a dis- 
agreement occurring in the family, resort was had to 
arbitration. The arbitrators found that certain sums 
were due to plaintiff and her sisters by the three 
brothers, but they were unable to settle how much. 
Plaintiff being unable@o recover her due, brought this 
suit for principal aud profits. 


HELD that plaintiff’s cause of action arose when she 
made her demand for the money after the arbitration 
award, and that limitation would run from no earlier 
date. 


Herp that in the absence of the accounts (which 
were in the hands of the defendants) or of other evidence 
to show the profits of the business, the Judge was ob- 
liged to award interest at 12 per cent. per annum, 


Loch, J.—IN special appeal, the following 
grounds have been taken against the judg- 
ment of the Court below :— 


First,—That the suit is barred by limita- 
tion. 


Secondly.—That the arbitration award 
upon which the Judge has gone is inadmissi- 
ble in evidence. 


Thirdly.—That if the arbitration award 
is admissible in evidence, the Judge has 
misread it as regards the accounts being in 
custody of the special appellant. 


Fourthly.—That the Judge should not 
have awarded interest or profits upon the 
principal sum. 


And jifthly.—That the Judge has failed 
to come to any decision upon the allegation 
put forward by the special appellants, that 
there was a conspiracy between their co- 
defendant Hemayetoollah and the plaintiff. 


On reference to the judgment of the 
-Court below, we find that the plea of limita- 
tion was taken, and the Judge found against 
the special appellants, and towards the, end 
of his judgment the Judge writes thus :— 


“ The plea in bar on the ground of limi- 
“tation is also untenable, as the plaintiff's 
“ claim is not in the nature of a loan bat a! 
“í deposit, to which Clause 9, Section 1, Act | 
“ XIV of 1859, would not apply.” 


And itis urged by the pleader for the 
special appellants, that this is a case which 
comes either under that Clause, z. e., Clause 9, 
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To dispose of this question, we may. state 
what are the circumstances’ of this case. 
The plaintiff as the daughter of one Ovjan 
Mundle was. entitled to a share of I@r father’s 
estate, She agread to take from f brothers 
a sum of 450 rupees, as an equivðent for ber 
share in the estate. She received the, 
money, but on the proposal of her brother 
Enayetoollah, now represented by the special 
appellants and other co-defendants, she made 
over this sum to him to be invested in the 
common stock for the purposes of the trade, 
and it was agreed that she was to receive ber 
proportion of the profits. This occurred so 
far back as 1266. In 1278 Euayetoollah 
died; and another brother, Deanut, appears 
to have left the country. In 1274, there 
appears to have beena disagreement in the 
family, and steps were taken for a separa- 
tion ; and certain members of the family, not 
including the plaintiff, appointel certain 
parties to arbitrate regarding their shares 
of the paternal property, and these arbi- 
trators drew up an award on the 25th 
Falgoon 1274; and in disposing of the 
questions that were put before them by 
the members of the family, they found 
that on looking over the books of the 
family, there were certain sums of money 
due to the plaintiff as well as to her other 
sisters ; and they held that the three brothers 
were liable to make good the sums, but they 
were unable to settle what the amounts of 
those sums were. The plaintiff, on the 
allegatiou that she has been unable to realize 
this sum, has brought the present suit elaim- 
ing to recover the principal 450? rupees, 
with a further sum equal in all to 1,000 
rupees, as representing the principal with 
profits. 


The defendants, special appellants, before 
us plead that the suit is barred by limitation ; 
they deny the fact of the deposit-money ; 
and they allege tlfat the action is brought 
by the plaintitt and their co-defendant in 
collusion with a view to injure them. 


In support of the plea of limitation, it 
has been urged that this money was a loan 
payable on demand and that it was of the 
nature of a simple contract ; and that such 
being the case, the period of limitation 
would ran from the date on which the money 
was paid over to Enayetoollah, and conse- 
quently the plaintiff is out of Court, 


In support of this allegation, certain cases 
from English books with regard to promis- 


or else under Section 4o0f Act XIV of 1859. sory notes or receipts bearing interest have 


- 
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been quoted. But we think that in disposing 
of this case, it is necessary to look to the 
surrounding circumstances ; and we find that 
it was in Mct money given into the common 
stock for {the purposes of trade. It was 
agreed, sohe plaintiff’s statement sets forth, 
that a separate account should be opened for 
each of the sisters of the family, showing 
what was the share of the profits to which 
each was entitled ; and she adds that it was 
agreed when she asked for the money, the 
principal should be returned to her with any 
profits that might be due. So long as her 
brother Enayetoollah was alive, she was 
satisfied that the money was in safe custody 
and never asked for it. But after his death 
when some dispute arose in the family, and 
after the arbitration award was made, 
she did apparently make a demand for the 
money, and not obtaining it, she has brought 
this suit. Now, we think, that the demand 
made so late as the year 1274, or some- 
where about that time, was the cause of 
action, and that it did not arise at the time 
when she made over the money to her brother 
in 1266, and the law of limitation will run 
only from 1274, and not from an earlier date. 
This being the case, we think that the plea 
of limitation must fall to the ground. 


With regard to the arbitration award, it 
may be observed that was admitted in the 
first Court without” any objection being 
raised against it; nor do we find that any 
objection was taken in the Lower Appellate 
Court to its being used as evidence, and we 
think that it is now too late to raise the 
objection. 


As to the allegation that the Jifdge has 
mis-read the award when he says that the 
award makes the defendants the custodian of 
the account papers, it is to be observed 
that the Judge apparently refers to a state- 
ment in the award, to the effect that the 
accounts were with Enayetoollah and that 
he was to make them over to the ladies, 
defendants in this suit. On examination 
before the Court, the co-defendant alleged 
that the accounts were with the ladies de- 
fendants,—they on their part denied that the 
papers were with them. Even ifthe Judge’s 
reading be not quite correct, we do not 
think that this is a ground for admitting a 
special appeal. ; 


On the question of collusion between the 
oo-defendant and the plaintiff, we find that 
the first Court has decided this point against 
the special appellants ; that they made this 


one of their grounds of appeal, but they 
have been unable to show that they pressed 
the question before the Lower Appellate 
Court or asked the Judge to make an issue 
upon this point ; and therefore any omission 
on the part of the Judge to come to a de- 
cision upon this point arose from their own 
neglect and cannot be avy ground of spe- 
cial appeal, 


With regard to the sum which has been 
awarded, it appears that the Judge bas 
awarded the principal with interest at 12 
per cent. per annum. Had the defendants 
produced any evidence to show what were 
the profits of the business, the Judge would 
have been able to determine what the plaint- 
iff was entitled to. Butin the absence of 
the accounts, which were in the hands of 
the defendants, either of the special appel- 
lants or of the co-defendants—it matters not 
so far as the plaintiff is concerned—thea 
Judge in awarding this sum was obliged 
to do it arbitrarily asa Jury would do in 
assessing damages; and we think that the 
judgment upon this point also must stand. 


In this view of the case, I think that the 
special appeal must be dismissed with costs. 


Hobhouse, J.—I will only add a few 
words on the question of limitation, The 
Section on which the specinl appellants rely 
is Clause 9, Section 1 of the Limitation Act, 
and that prescribes the following period 
of limitation, namely—“‘ the period of three 
years from the time when the debt became 
due, or when the breach of contract in 
respect of which the suit is brought first 
took place’ * * *, Admitting, therefore, 
for the sake of the argument, that under 
the circumstances of this case the law 
applicable is that to be found in Clause 
9, we must either consider the money as 
money lent, and thé cause of action, there- 
fore, to have accrued when that money 
became due; or we must consider that 
there was a contract, and that the cause of 
action arose when there was a breach of 
that contract. The contention is that the 
contract in this instance is of the nature 
of a simple contract, such as a promissory 
note or receipt for money payable on de- 
mand with interest. T think itis quite im- 
possible to say that the contract before us 
is of that nature. In a contract for sum of 
money payable on demand with interest, 
there is not only a specific sum of principal 
named, but there is also a specific sum of 
interest named, and the sum is known at the 
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very moment when the demand is made. 
But here the facts are entirely different. 
The money was lent to be laid out in trade, 
and the sum to be re-paid was the principal, 
if any principal were left, plus the profits, 
if any profits there were, of the trade. 
Therefore it was quite impossible when 
there was an immediate demand made of thé 
money with the profits, that there could 
have been any specific sum known at once 
to be due or not. It would be necessary to 
go into -accounts®@ and to see upon those 
accounts what had become of the principal, 
and whether there was any interest, and 
what interest ; it might be that there was no 
principal left ; it might be that there was only 
some principal left ; it might be that there 
was no interest ; it might be that there was 
a great deal or very little interest ; and ac- 
cording to the terms of the contract and 
a reasonable interpretation of those terms, 
(there being an absolute and complete choice 
left to the person who took the money to 
invest it as he liked) if after such invest- 
ment, even the whole or a part of the prin- 
cipal had been lost, or a part or a very little 
interest or no interest had accrued ; still the 
person who lent the money could only.re- 
cover what was left of the prinsipal or iu- 
terest,—it might be none or it might be a 
great deal. It seems to me, therefore, that 
in such a case there is a very great and ob- 
vious distinction between such a contract 
and a contract upon a promise payable on 
demand with sum certain and interest cer- 
tain, 


If, then, we take it that the period of limi- 
taiion did not begin to run until there 
was 4 breach of contract, there is obviously 
upon the agreement between the purties no 
breach until the person who had lent the 
money demanded it, and the persou who bad 
received it and the person who advanced it 
had refused to re-pay, or had, asin this case, 
disavowed the transaction altogether. 


Tf, agnin, we tuke it to be money lent, and 
the period of limitation is three years from 
the time when the debt become due, it is 
impossible, I think, to say that the debt 
could have become due until under the terms 
of the contract it was demanded, because 
the person who had to receive the money 
had full power under the terms of the con- 
tract to use.it in any way he liked until’ it 
was ‘demanded of him, and even then he 
would not have been bound to deliver up 
hut exact sum, and indeed any sum at alt, 
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until the accounts had been delivered and 
had been agreed to or otherwise determined 
between both parties. 


I think, therefore, that taking (: period 
of limitation to be that _preserib “by the 
Section upon which the special appellants 
rely, that even in that case the suit is not 
barred by the application of the statute of 
limitation, l 


On the other points I entirely concur 
with Mr. Justice Loch. 





The 1st July 1870. 
Present : 


The Hon’ble H. V, Bayley and W. Markby, 
Judges. 


Adding defendants to the record— 
Jurisdiction—Appeal—Sections 73, 
350 and 363 Act VIII. 1859. 


Case No. 218 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of Gya, dated the 
18th December 1869, reversing a deci- 
sion of the Subordinate Judge of that 
District, dated the 19th September 1867. 


Ridhnath Sahoy (one of the Defen-  : 
dants) Appellant, 


VETSUS 


Gopee Sahoo and others (Plaintiffs) Re- 
spondents. 


Baboos Mohesh Chunder Chowdhry and 
Kishen Succa Mookerjee for Appellant. 


Baboos Unnoda Pershad Banerjee ` and 
Anund Chunder Ghossal for Respond- 
ents, p 


The action of the Court under Section 73 Act VIII of 
1859 is a matter of discretion, and, upon a true con- 
struction of Sections 863 and 350, nota matter of ap-, 
peal; but an appeal will lie after decree against inter- 
locutory orders if they affect the decision on the merits 
or the jurisdiction of the Court. 


Markby, J.—Tuent is only one question ` 
raised in this special appeal, the suit being 
a suit by the plaintiff to recover possession 
of certain mouzals which are said to be 
covered by a mokurruree pottah, dated the 


{15th Aughran 1246, which the plaintiffs 


allege was executed by the ancestor of the.. 
present zemindar in favor of the original: 
defendants or their ancestors, and which, 


1870 


Civil 


„mokurruręee-interest the plaintiffs say they 
purchased from the mokurrureedars on the 
18th Assin 1268. 


The v dors, who were the original defen- 

' dants, ad\nit'in their defence ‘that they sold 

this mokurruree ‘right to the plaintiffs, but 

æ object to giving up possession on the ground 
that the purchase-money has not been “paid. 


After this suit had been instituted, the 
‘zemindar put ina petition requesting that 
he might be made n party to the suit, and 
he was made a defendant on the 24th. April 
1867. He filed his written statement in 
which he denied that any mokurruree had 
‘been granted of this property and that the 
. defendants had ever been in possession. ` 


~ Issues were framed raising as well the 
defence set up by the original defendants 
as also the defence set up by the zemindar. 


The first Court found that the zemindar 
was in possession and that there had been 
ño mokurruree granted, and dismissed the 


plaintifs suit. , 


The second Court, thinking that the 
zemindar ought not to have been. made a 
party, and thinking that the defence ‘set up 
by the vendor defendants had failed, gave 
the plaintiff a decree ; but as we understand 
the judgment, the Judge intends to restrict 
that. decree to a decree as against the ven- 
dor defendants only. The Judge seems to 
‘doubt about his power to strike off the 
-gemindar ‘defendant, but. there can be no 
‘doubt that that is what he really ' does, and 
the question which we have to consider is 
_whether or.no the Judge was legally right 
in so doing. 

Now, that makes it necessary to consider 
‘in this case what has been considered in 
- many other cases, whatis the power of the 
Court under Section 73 Act VIII of 1859. 
‘I think it is not necessary now to discuss 
‘this matter at very great length, because I 
have already said all that I have to say on 
the point in the decision to be found in 
Volume XI, Weekly Reporter. It appeared 
‘to me then, and it does appear to me still, 
that the object of the Legislature was to 
leave some discretion to the first Court to 
' decide whether or not the persons who 
‘asserted that they would be affected by the 
‘result of’ a litigation to which they were not 
made parties were likely to be so affected, 
‘and so deciding, to bring parties likely to 
be affected as, parties on “the record, - I said 
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in that case, and say so still, that I had no 
intention whatever, neither had my learned 
colleague who joined me in that decision, 
any intention to dissent from the opinion 
expressed by the Chief Justice and Mr. 
Justice Louis Jackson in the casa reported 
in Volume VII, Weekly Reporter, viz., that 


if a person comes in as a total stranger both 


to the plaintiff-and the defendant claiming 
under n title wholly adverse to both those 
parties, that he ought not to be admitted ; 
but on the best consideration which I can 
give to the decision of the Chief Justice in 
that-case, and in that I had the assistance of 
Mr. Justice L. S. Jackson who was him- 
self a party to that decision, it seemed to 
me that the Chief Justice did not intend the 
remarks in that case to apply to cases where 
there might be either a community of in- 
terest or such interest as exists between the 
landlord and tenant, or other similar cases. 
Here the person who comes in is admitted 
by both the plaintiff and the original de- 
fendants to be the zemindar proprietor of 
the land in dispute, and although I fully 
adhere to what I said in the former case 
that the first Court ought to be exceedingly 
careful in bringing intervening defendants 
on the record, I stifl think that there are 
cnses conceivable in, which the Courts 
would come to the conclusion that the 
zemindar is likely to be affected by the re- 
sult of a suit where the person who, he 
denied to have any title in the land, was 
likely almost by admission to gain a decrea 
for possession which would be executed 
against his ryot. 


I have been reminded by Mr. Justica 
Bayley of the practice that obtained prior 
to the Civil Procedure Code. As appears 
from a decision reported in the Sudder 
Dewanny Adawlut Reports of 1857, page 
876, and other cases therein cited, it would 
have been a ground of non-snit if in a case 
similar to this the zemindar was not made 
a party. That state of the law, no doubt, 
no longer exists, bnt if is reasonable to 
suppose that the Legislature while abolishing 
that system meant to leave to the first Court 
some discretion to bring the zemindar on the 
record if it thought that his interests required 
that to be done: Therefore, the whole 
matter comes to this,—that the action of tha 
Court under Section 73 isa matter of dis- 
cretion, and, if it is so, then upon a trna 
construction of Sections 3863 and 350, I think 
this is not a matter of appeal. This is. ona 
of the orders from which no appeal lies 
when the order is madé, but under Section 
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The costs of this appeal will abide tha 
result. 


363 an appeal will lie after decree against |. 
interlocutory orders, but only under certain 
restrictions ; thatis to say, only if such 
















orders affect the decision on the merits or The Ist July 1870. f 
the jurisdiction of the Court. The order Deini: j 

- in this case did not, to my mind, affect the ! o 
jurisdiction of the Court or the merits of The Hon'ble H. aed and W. Markby, 


the case, as I understand the words in that 
Section. What it does affect is the proce- 
dure in the case; it affects the question 
whether these matters shall be tried in two 
suits or in one. I consider that the merits 
of the case are not affected by putting the 


Possession—Mesne profits—Section 
10 Act VIII. 1859—Partition— 
zorm of decree. 


Case No. 20 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 


+ 


zemindar on the record, 

A case is referred to which is not reported, 
but which was heard before Mr. Justice 
L. S. Jackson and myself, in which we, sit- 
ting as a Court of appeal, struck off from 
the record the zemindar who was made a đe- 
fendant. It is very true that in that case we 
did strike off the zemindar from the record, 
but under circumstances which quite distin- 
guish that case from the present. I have a 
very clear recollection that there. was a consi- 
derable discussion as to whether the zemindars 


were properly put on the record as defendants 


or not, and without deciding whether or not 
they were properly put there, we held that 
the order of the lower Court was made 
under a mistake, and therefore we ought to 
treat that order as if it was not made at all. 
That distinguishes the case from the pre- 
Sent. 

Upon the whole, we think that the first 
Court did not exceed the discretion given 
by the law in bringing the zemindar on the 
record, and that the order of the second 
Court striking him off was wrong, and 
that he must be restored, The suit, so far 
as the vendors and the plaintiff are con- 
cerned, is concluded ; still it has to be tried 


between the zemindar and the plaintiff whe- 


ther or no the mokurraree exists, and any 


other issues open on the record between 
these parties must also be disposed of, . 


dated the 8th November 1869. 


Chowdhry Imdad Ali and another (Plaintiffs) 
Appellants, | 


VETSUS 


Boonyad Ali and others (Defendants) Re- 
spondents. 


Mr. C. Gregory and Baboo Debendro 
Nath Bose for Appellants, 


Baboo Chunder Madhub Ghose for Re- 
spondents, 


A party holding a decree for possession has a right 


under Section 10 Act VIII of 1859, to bring a separate 


suit for wasilat which accrued prior to his decree, 


Where a suit for possession, by partition of kamut 
(nij-jote) lands and for wasilat is decreed, itis the 
duty of the Judge, in drawing up the final decree after 
the Ameen’s report, to state the boundaries of the 
shares of the parties, the extent of each share, and 
the exact amount due as wasilat, 


Markby, J—Tuex claim of the plaintiff 
as stated in the plaint is not very clear, but 
as stated by the Subordinate Judge, which 
statement is not objected to, it appears to be 
that the: plaintiff sues for possession by parti- 
tion of 40 beegahs’ out of 185 beegahs in 
kamut, a term admitted to be equivalent to 
nij-jote land, in Puttee Pahlam, and for mesne 
profits on account of 1 anna and 15 -gundas 
share of Pahlam Puttee &e., from Sawun 
1270 to 1278 on a kobalah dated 2nd August 
1863, and a decree of the High Court dated 
the 2nd July 1866, and for mesne profits 
on account of 29 beegahs and 10 cottahs out 
of the aforesaid 40 beegahs from 1271 to 
1276, and on account of 10 beegahs and 10 
cottahs out of the same 40 beegahs from 
1278 to 1276. 


The plaintiff has got a ‘decree for partition 
of the kamut lands according to the respeds 
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tive shares of the parties and an order that 
he should get wasilat, to be ascertained in 
execution from’1274 to 1276. It is also 
ordered that the Ameen, who is to be depu- 
ted for paigition of the kamut lands, do as- 
certain th@actual area which is allotted to 
., the plaintiff and also what ryottee share is 

. to be deducted from the wasilat, 


It appears from the judgment that the 
Subordinate Judge considered that the plaint- 
‘iff’s title to thé 1 ‘anna and 15 gundahs share of 
Pahlam Puttee &c., did not accrue until the 
date of the final decree of this Court of the 
2nd July 1866, corresponding with the 4th 
Assar 1273, awarding bim possession, and 
that as no collections were made subsequent 
to that month in the mofussil, the plaintiff 
could obtain no such mesne profits as he 
claimed, viz., from 1270 to 1273. 


As tothe claim in respect of wasilat of 
the 1 anna and 15 gundahs share, (ù. e., 29 
beegahs and 10 cottahs) of the kamut lands 
from 1271 to 1279, the lower Court held, 
upon grounds already stated, that the plaintiff 
could claim nothing up to, and including the 
year 1278, but gave him wasilat for the 
years 1274 to 1276. 


As to the 11 gundahs 2 cowries 5 krants 
1 dhan and 2 purus share (that is, 10 bee- 
gahs and 10 cottahs) of the kamut lands, the 
Subordinate Judge also gave the plaintiff 
rer wasilat of those lands from 1274 to 
276. 


The plaintiff has appealed. The defend- 
-ant has taken uo objection to the decision 
so far as it goes against him. 


So much of the decision of the Subordi- 
nate Judge as holds that the plaintiff was 
not entitled to wasilat in respect of the 
estate Pahlam Puttee, &c., and the kamut 
lands prior to the decxee for possession of 
the High Court in Assar 1273, appears to 
us to be wrong. The decree that the plaint- 
iff then obtained was for possession only ; 
and under Section 10 Act VIII of 1859, 
the plaintiff had clearly a right to bring a 
separate suit for wasilat which accrued 
prior’ to his decree. ‘The decision of the 
lower Court must, “therefore, be amended 
by directing that the plaintiff get wasilat 
of the 1 anon and 15 gundahs share of the 8 
annas of 16 annas of Pahlam Puttee, &c., 
from 1270 to 1273. 


° The plaintiff will also be entitled to 
wasilat in respect of the 1 anna l and 4 gun- 
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dals share of the kamut lands, not only in 
respect of the years 1274 to 1276 as decided 


by the lower Court, but, for the reasons 
already stated, from 1271 to 1278 also. 


As to the 11 gundahs 2 cowries 5 
krants 1 dhan and 2 purus share of the 
kamut lands, which the plaintiff claimed 
from 1273 to 1276, but which the lower 
Court has only given him from 1274 to 
1276, we think that his claim in respect of 
the year 1278 was rightly dismissed. It 
appears from his own staigment that he got 
possession of this share in the kamut lands ; 
but itis uot stated nor is he now able to 
show .when he got possession. We infer 
that he got possession prior to the year 
1273. The plaintiff's claim, therefore, for 
wasilat, which is in the nature of compen- 
sation for being wrongfully kept out of pos- 
session, must here fail. 


A distinction has been attempted to be 
drawn by the Counsel for the appellant 
between the term “ proceeds” (paidawar) 
and the term “ wasilat;’ but we have no 
doubt whatever upon the reading of the 
plaint that it was substantially wasilat, 
and nothing else which the plaintiff intended 
to claim. As to this share therefore, tha 
plaintiff’s claim must be restricted to the 
wasilat from the years 1274 to 1276. 


A further objection has been taken by 
the appellant, that the lower Court was 
wrong in leaving to be decided in execution 
the actual area of the kámut lands, and the 
question whether the ryottee share was to 
be deducted which the plaintiff wholly 
denies. This objection appears to us to be 
well founded, but to be rather one of form 
than of substance. The so-called decree 
as drawn up is not a final decree. When 
the Ameen has made his report, it will be 
the duty of the Judge to draw up a final 
decree, stating the boundaries of the shares 
of the respective parties in the land to be 
divided, the extent of the shares, and the 
exact amount of money which is due from 
the defendant to the plaintiff for wasilat 
during the periods above-mentioned, leaving 
nothing further to be ascertained in execution 
either as to the amount of wasilat or as ta 
the shares of the parties, 
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The Ist July 1870, 
Present: 
The Hon’ble L. S. Jackson, Judge. 


.° Privy Council appeals—Security. 


In the matter of 
Ameeroonissa Khatoon, Petitioner. 


Baboo Nuleet Chunder Sein for Petitioner. 


Judges should not transmit tothe High Court docu- 
ments used before them to make out the title of parties 
offering immoveable’ property as security in Privy 
Council cases; but should, in reporting upon the 
securities, state particulars of the documents upon which 

- the title of the, surety appears to be made out, 


Jackson, J.—Tur documents ailuded to 
‘in the written petition may be returned to 
‘the petitioner. As a general rule, Judges 
‘should not transmit to this Court documents 
which have been used before them for the 
purpose of making out the title of parties 
who offer immoveable property as security 
in Privy Council cases, Judges are direct- 
ed to enquire into the sufficiency of the secu- 
rity, by requiring the surety to present 
prima facie proof of possession, such as 
the title-deeds, papers and documents rela- 
ting to the property. Those documents are 
-ovly to be submitted to the Judge for the 
purpose of informing his mind, and it is not 
necessary that they should be forwarded to 
‘this Court; but the Judges are, in reporting 
upon the securities, to state particulars of 
the documents which have been produced 
and proved before them, and upon which the 
title of the surety appears to be made out. 





The 2nd July 1870. 
Present: 

The Hon'ble H. V. Bayley and W. Markby, 

. Judges. 

Pleaders’ fees— High Court’s Rules— 
Costs—Pro-formié defendants. 
Case No, 162 of 1870. 

Special Appeal from a decision passed by 
the Judge of Patna, dated the 25th 
August 1869, affirming .a decision of the 
Subordinate Judge of that District, dated 
the 25th July 1868. 

Bamputty Kooer and others (some of the 
Defendants) Appellants, 


VETSUS 


‘ Kaleo Churn Singh (Plaintiff) and others 
(Defendants) Hespondents. 
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Baboos Onoohool Chunder Mookerjee, Nil 


Madhub Sein and Khetturnath Bose for 
Appellants. i | 





‘ 


for Respondents. 


` 


Mr. C. Gregory and Baboo on Doss 


The rules relating to plerders’ fees passed by th 
Court on 18th June 1866 do not provide for the case of 
defendants who have separate interests, and who con- 
sent to a decree ; the amount of costs to be allowed in 
such a case being in the discretion of the Court. 


Where co-sharers were niade consenting defendants 
only in order to plaintiffs obtaining a complete decree 
for partition, it was held that plaintiff ought to pay ` 
the ca-sharers’ costs which, however, should be a small 
sum sufficient to cover the costs of their appearing. 


Bayley, 7—Tuis is a case in which the 
plaintiff sued for 4rd share of certain ances- 
tral property, alleging that the family had 
been joint and had only separated in 1273. 


The defendant’s case was that the separa- 
tion had taken place in 1258, and that there 
were also certain deeds by which: the pro- 
perty was acknowledged to be divided .into 
six shares, of which the plaintiff was en- 
titled to 4th only,—noé 4rd. 


Both the lower Courts decided in the 
plaintiff's favor. 


The points taken in special appeal before 
us by Baboo Onookool are that certain deeds 
are covclusive evidence that the plaintiff is 
entitled only to 2th; that the lower Court 
should not have allowed the plaintiffs claim 
for money without entering fully into the 
plea of separate acquisition raised by the 
special appellant on this point; and lastly, 
that the special sppeliant has been wrong- 
ly charged with the costs of the other de- 
fendant—a co-sharer who did not oppose. 


Now, on reading the judgment of the 
Lower Appellate Court as a whole, we are 
of opinion that the Judge has properly held 
that the deeds of 2nd January 1855 and _ 
10th October 1840°were not conclusive evi- 
dence. The passage on which the special 
appeliant’s pleader chiefly relies is in sub- 
stance this,—that in equal shares for asum of 
rupees 2,000 of which rupees 1,000 is tha 
half, certain heirs of Kanhya Singh, being 
six persons, each of whom is mentioned by 
name, had purchased the property referred 
to. There is nothing: specified precisely 
that ench had purchased 4th and 4th only 
or any definite share, but merely certain 
names are given eg represeuting members 
of the family and as being purchasers of 
the property in equal shares. Equal: share& 
may be held by three members as by six 3 


1870:] Civil - 





for any one share may be held by three or 
four members of a family, and another share 
by two, ad a third share by one only. 


With tise deeds before them, the lower 
Courts hnv® come to a clear finding of fact 
«on the whole evidence that the title and 
possession of the 4rd share which the 
plaintiff claims is proved. With this find- 
ing of fact we cannot interfere in special 
appeal, holding, as we do, that the deeds 
. ave neither conclusive, nor estoppels, nor 
erroneously construed in law. 


In regard to. the money claim, there is 
nothing shewn that this money was separate 
from the general estate. The lower Courts 
have found upon the evidence that the 
plaintiff is entitled to 4rd of the whole 
estate including the money. 


On the third ground, it appears that the 
plaintiff made certain co-sharers who sup- 
ported the plaintiff’s claim defendants in the 
case, but merely because they being co- 
sharers had a certain joint interest in the 
property. The question arises whether the 
plaintiff who brought in this party, or the 
opposiug defendant is to pay those defend- 
ants their costs, Those costs appear to 
amount to rupees 239 in the first Court, 
and rupees 267 in the second Court,—the 
vakeel’s fees being the largest portion of 
the amount in each Court. á 


We are of opinion that when the co- 
parceners—so made defendants—supported 
the plaintiff's case and were only made par- 
ties in order to enable the plaintiff to get 
a complete decree for partition, it was 
the pluintiff, and not the defendants who 
opposed the partition, who ought to pay 
the costs of these defendants in the first 
Court. But we also think that it would be 
highly improper to saddle any person, plaint- 
iff or defendant, with such enormous costs 
in respect of defendants who were after all 
little more than formal parties to the record. 
' What we think these consenting defendants 
are entitled to in the first Court, is a small 
sim suflicient to cover their costs of appear- 
ance—and that these should be paid by the 
plaintiff. In the secdud Court, the defend- 
ants who appealed made these consenting 
parties respondents, and they ought in justice 
to pay the similar costs in that Court. 


«But this which is the fair mode of deal- 
ing with.the costs, is said to be prohibited 
by.the.rules relating to pleaders’ fees passed 
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by this Court on 13th June 1866.* But 
upon the whole we do not think so. We 
think the case of defendants who have a 
separate interest and who consent to a decree 
is not provided for in those rules ; and that 
the amount of costs to be allowed in such 
a case isin the discretion of the Court, 


Inu this case, the Courts below evidently. 


thought that they had no discretion as to 
the amount. 


We, therefore, direct that the plaintiff 


| pay to the consenting defendants rupees 16 


costs in the first Court ; and that the defend- 
ants, appellants, pay to the same defendants 
rupees 25 costs in the Lower Appellate Court, 
and rupees 25 in this Court. This appeal 
is in other respects dismissed. ‘The appel- 
lants will pay to the plaintiff, respondent, 
the ordinary costs in this Court. 


The 2nd July 1870, 
Present: 


The Hon’ble G. Loch and Sir Charles 
Hobhouse, Bart., Judges. 


Confirmation of title—Onus probandl 
—Documents—Sections 39 and 128, 
Act V1II. 1859—Summary suit— 
Evidence. 


Case No. 4 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Purneah, dated 
the 30th September 1869. 


Lekhraj Roy (Plaintiff) Appellant, 
versus 


Mutty Madhub Sen and another (Defen- 
dants) Respondents. 


Mr., R. T. Allan and Baboo Grish Chunder 
Ghose for Appellant. 


Messrs. G. C. Paul, J. T. Woodroffe and 
R. E. Twidale, and Baboos Unnoda Per- 
shad Banerjee, Khettur Mohun Mookerjee 
and Kishen Dyal Roy for Respondents, 


Where a party who asserts that heis in possession 
without adducing any evidence in support of his title, 
sues for confirmation of title as against a bond fide 
purchaser for valuable consideration without notice from 
the party in whose name the property stood, who exer- 
cised acts of ownership and gave himself out to the 
world as the real proprietor, plaintiff cannot put the 
defendant to proof of his title till he has proved his 
own. 





* 5 W, R., Rules, p. 15. 
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When a plaintiff sues upon title-deeds as evidence of 
his claim, he is bound to file them with his plaint, or 
else have them ready to produce at the time of the first 
hearing : otherwise he is bound to show good cause for 
not having done so. 


In a suit to, set aside a summary award under Section 
246, Civil Procedure Code, a Judge is bound to find 
facts upon.the evidence tendered and taken in the case, 
and not upon any evidence taken in the summary cause. 


Hobhouse, J.—~THis was a claim for con- 
firmation of possession and determination 
of title in respect of certain villages ; and 
the plaintiffs statements of his claim are 
shortly these. He says that the villages in 
question belonged to Rajah Bejoy Gobind ; 
that he, the plaintiff, had had these villages 
mortgaged to him by the said Rajah; that 
subsequently, upon the mortgaged bond, he, 
the plaintiff, had obtained a money-decree ; 
that in execution of this decree, he had 
attached and sold the said villages as the 
property of the said Rajah, and had him- 
self become the purchaser of the Rajah’s 
rights and interests in them ; that the said 
Rajah had been in possession of the pro- 
perties in question up to his death, and that 
those properties still belonged to the Rajah’s 
representatives. The-plaint then went on 
to say that the defendant, one Mutty Ma- 
dhub Sen, had obtained a mortgage of the 
said property from one Ranee Benode Butty, 
one of the widows of the said Rajah, and 
had subsequently obtained a-decree upon 
the mortgage bond, and having so obtained 
a decree had attached and sold the proper- 
ties in question, and had purchased the rights 
aud interests of the said Benode Butty in 
those properties ; that the properties were 
never in fact the property of the said Ranee 
Benode Butty ; that, consequently, her con- 
veyance of them to Mutty Madhub Sen, and 
Mutty Madhub Sen’s subsequent purchase 
of the Ranee’s rights and interests were 
altogether infructuous ; but that inasmuch 
as in a certain execution proceeding of date 
the 22nd May 1869 bis, the plaintiff’s, objec- 
tions to attachment and sale and purchase of 
the properties by Mutty Madhub had been 
overruled, so the plaintiff sued to have his 
title established and possession confirmed as 
above-stated. ; 


Mutty Madhub Sen was originally the 
gole defendant in the cause, but one Ranee 
Chundessurree appeared before the Judge 
whilst the suit was pending, and she and 
Mutty Madhub Sen joined in a written state- 
ment to the effect that whatever rights Mutty 
Madhub Sen had in the villages in question 
had been conveyed to her, Ranee Chundessur- 
ree, and that so she was entitled to be heard 


ed 
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as a party to the suit. Accordingly the 
Judge made her a party to the suit, and 
in her presence gave judgment on the 
30th September 1869 to the ¢ffect that 
the plaintiff could not maintg@n, a suit 
against Mutty Madhub Sen and Chun- 
dessurree deriving through him ; and that 
so the suit must be dismissed. 


G 

The first objection taken to the judgment 
of the Court below may be said to be a 
preliminary objection with the object of 
obtaining a remand in order to a trial of the 
sult de novo and upon issues other than the 
one laid down and determined by the Court 


below. Mr. Allan for the appellant contends 


that no proper issues were laid, and no 
evidence taken on behalf of his client; and 
that the question to be determined was sim- 
ply whether the property was the property 
of Rajah Bejoy Gobind Singh or whether it 


was the property of Ranee Benode Butty,- 


aud that he is entitled to a remand in order 
that evidence may be taken and a determina- 
tion arrived at on that question. 


On the other hand, it is contended by Mr. 
Woodroffe and Mr. Paul, learned Counsels 
for the respondents, that the suit as laid 
should at once be dismissed by reason that 
the plaintiff having had the opportunity 
has failed to give in evidence of that title 
and possession which he seeks to have 
established aud confirmed. l 


If it were necessary that we should deter- 
mine the case upon this objection taken by 
the learned Counsel for the defendant, we 
think we should be obliged to say the plaint- 
iff’s suit must be dismissed on that ground. 
We find that the plaintiff instituted his suit 


on the 4th September 1869 ; that then on’ 


the 27th September the sole issue which 
the Court heard and determined in the suit 


was fixed with the® consent of the pleaders” 


on both sides,—a consent expressed by the 
signatures of those pleaders; that up to this 
time the plaintiff had filed no title deeds 
whatever, and that although on the 30th 
September, the day fixed for the heariug of 
the suit, the plaintiff filed a petition pray- 
ing for time, yet even that ‘petition was not 
sufficient to entitle the -plaintiff to receive 
such time. , 

It is to be remarked that the plaintiff's 
title deeds were a mortgage bond, alleged 
to have been given by the Rajah Bejoy 
Gobind Singh; secondly, a decree alleged to 
have been obtained against the said Rajah 
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on the strength of the said bond ; and lastly, 
n sale certificate said to have been given to 
the plaintiff, conveying to him whatever 
rights and interests the said Rajah bad in 
the propery in dispute. Now, the defendants 
were both of them -entire strangers to these 


° « documents, so-called title-deeds; they de- 


nied every one of them, and it was there- 
fore certainly incumbent on the plaintiff to 
have filed these deeds at some time or 
other. Then by Section 39 Act VIII of 
1859, when the plaintiff sued upon these 
title-deeds, they being written documents 
and being evidence of his claim, he was 
bound to produce the same in Court when 
the plaint was presented ; or if any such 
document was not produced in Court by him 
when the plaint was presented, then it could 
not be received in evidence on his behalf 
without the sanction of the Court. Then 
again Section 128: by this Section the 
parties are required to bring with them, and 
have in readiness at the first hearing of the 
suit, to be produced when called upon by 
the Court, all their documentary evidence 
of every description which may not already 
have been filed in Court. And the Section 
goes on to say:—“ No documentary evidence 
“of any kind, which the parties or any of 
“them may desire to produce, shall be 
“received by the Court at any subsequent 
< stage of the proceedings, unless good cause 
& be shewn to ifs satisfaction for the non- 
“ production thereof at the first hearing.” 
So that, to apply these Sections, the plaintiff 
was bound in this case either to file the 
documents with his plaint, or else have 
them ready to produce at the time of the 
first hearing, or if he did not do that then 
he was bound to show good cause for his 
not having done so. But what was his 
petition of the 30th September ? He does 
not produce any document, nor does he al- 
Jude to any; but simpdy he says that he 
‘has not had time to prepare a list of the 
documents, and he prays that time may be 
given for that purpose. He does not say why 
he had not time to prepare the list of docu- 
ments before, much less why he did not 
before file the documents the list of which 
he wanted time’ to prepare. And it is evi- 
dent that certain of the documents were of 
a kind such as would naturally have been 
in his custody or at least would have been 
easily accessible ; and it is impossible to 
say, for any thing that is shewn to the con- 
trary, that between the 4th and the 30th 
September, the plaintiff had not time even 
to file a list of documents. So that it seems 


to me that whereas the plaintiff is a claimant 
to have his right established to certain 
villages, and whereas that rightis based 
upon certain title-deeds, not one of those 
title-deeds is produced in Court, nor ig 
their absence in any way accounted for ; and 
when the title in question is disputed by the 
defendants, it is quite clear that the plaintiff 
comes before us ina position in which it 
would, under any circumstance, be impossible 
to give him a decree, unless, after good 
reasons had been shown for granting time, we 
allowed the case to be rem®nded to the Court 
below for a re-heariog. 


But, as I have said before, we do not 
desire to determine this case upon the 
preliminary point, because we think that we 
can decide it upon such documents as are 
already on record in a manner which is 
couclusive, and is rightly conclusive, between 
the parties. I have said that the cause of 
action in this suit was a summary decision 
given under the provisions of Section 246 
Act VIII of 1859, between the parties or 
their representatives on the 22nd May 1869. 
That decision isin reality the decision of 
the Court below in this case, and that this 
is so is evident from what the Judge says 
in his very concise judgment to be found at 
page 8 of the printed paper-book. He says:— 
“The pleader for the prosecution hag 
“urged nothing to rebut the legal grounds 
“on which the summary order of this 
‘Court was passed against his client.” * # 
* * «In fact,” he goes on to say, “ it ap- 
“ pears that this suit lias been laid only to ob- 
“ tain an appellate ruling against the order 
‘* passed, the same not having been appealabla 
“summarily. “Adhering, therefore, to that 
‘order, and to the reasons on which it wag 
‘“ grounded, I dismiss,” the Judge says, 
“this suit, and charge the defendant's 
costs,” de. 


So that in reality the Judge’s decision in 
this case is to be found in the summary 
order of the 22nd May 1869 in original suit 
No. 32 of 1869, to be found in the appendix 
in the printed paper-book. 


Moreover, Mr. Allan for the plaintiff him- 
self states that that summary order is the 
thing on which his client, the plaintiff, relies 
now, and relied in the Court below, and is 
in fact a]l that there is upon the record upon 
which the plaintiff’s case can stand or fall. 
The facts found in that order may be said to 
be these. The villages in question are found 
to dave been purchased by Rajah Beejoy Go- 
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bind Singh in the name of his wife Ranee 
Binode Butty ; the Rajah is found to have 
been in possession and enjoyment of the pro- 
perty up to his death, which occurred in the 
year: 1268, corresponding with the year 1856, 
A.D. ; the Ranee is found to have been 
in. possession of the property after the Rajah’s 
` death, not as his heir, but as guardian of his 
minor son, heir-at-law. But then further it 
is found that the Rajah purchased the pro- 
perty fictitiously in the name of his wife in 
fraud of creditors ; the Ranee is then found 
to have fraudulengly deceived the opposite 
party, the defendants in this case, into the 
belief that the property was hers, and this 
she is found to have done ata time when 
she was in possession of the property and 
when it stood benamee in her name. It is 
also found that when she mortgaged the pro- 
perty to the defendants, she was the declared 
and ostensible owner of the properties, enti- 
tled to them by the deed which covered them : 
that the defendants dealt innocently and in 
good faith with the Ranee and paid valuable 
consideration for the mortgage, and so. it is 
found that the mortgage was a good mort- 
gage creating a valid lien on the property, 
and that the defendant’s title as the purchaser 
in execution of a decree founded upon that 
mortgage, was a good title against the plaint- 
iff, standing simply in the place and as 
‘representative of Rajah Beejoy Gobind 

ingh, i 


If every one of these facts could be held 
to be facts binding on both parties to this 
suit, and they are certainly binding on the 
plaintiff, for he stands by them, we should 
still come to the same decision as that to 
which we are now coming on the contention 
between them. But we must here state that 
the learned Counsel for the defendants con- 
tend, as we think, very justly contend, that 
the decision of the Subordinate Judge of the 
22nd May 1869, which is the sole document 
upon which the plaintiff relies, is in reality no 
evidence in the cause at all. It is impossible 
not to hold that this is so. Because it 18 
this very document that the plaintiff himself 
seeks to set aside, and it is the facts found 
in this document and other facts which are 
the facts which it was the plaintiff's duty to 
establish in evidence before he could use them 
in any way to the disfavor of the defendants: 
and to show that this is so, that is to say, 
that this judgment of the Subordinate 
Judge of the 22nd May 1869 is no evidence 
against them, the defendants poiat to the facts 
that there is no evidence on record in sü p- 
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port of these facts, and that, in their written 
statement of the 27th September 1869 they 
distinctly denied and put in issue certain of 
the facts which are found in th@ decision, 
facts without which and without ividene as 
to which it was impossible that She’ plaintiff 
(even if with these facts he could succeed), 
could succeed 


The judgment finds that up to the time of 
his death, Rajah Beejoy Gobind was in 
possession of the properties in dispute. The 
defendant maintains in his written statement 
that the Ranee Binode Butty was the actual 
owner and holder of the properties, and that 
the facts of possession have alrendy been 
decided in the presence of the plaintiff. 


The judgment finds that after the Rajah’s 
death, Ranee Binode Butty- held the proper- 
ties, not in her own right, but as guardian of 
a minor son of the Rajah. In the written 
statement defendants distinctly aver that 
Ranee Binode Butty was the owner and’ the 


possessor in her own rights of the disputed 


properties. So that it is impossible to treat 
the facts found in the summary judgment 
of the Judge of the 22nd May 1869 as 
any facts which are to hind the defendants 
in our decision of this case. The Judge 
might have had evidence before him sufi- 
cient to bind those facts in the summary 
case, which he decided under Section 246 of 
the Act ; but when he had to find those facts 
ar other facts upon the allegations this way 
or that way, for the plaintiff or the de- 
fendants respectively in this cage, he was 
bound to do so upon evidence tendered and 
taken in this case, and not upon any evidence 
taken in the summary cause, which it was 
the object of this suit to render null and 
void. i 


- It is, however, contended by the learned 
Counsel for the, defendant that taking ‘the 
facts set forth by the plaintiff himself in 
this case, they are sufficient to show: that 
the defendants have a good title, which 
is at once fatal to the plaintiff’s suit. Now, 
looking to the statements mada by the plaint- 
iff. himself in this suit, either made b; 
Mr. Allan in his pleadings before us or 
made in the written statement on oath -by 
the plaintiff himself, they are these :— The 
plaintiff says that when this property was 
originally purchased by Rajah Beejoy Gobind 
Singh it was purchased in the name of 
Ranee Binode Butty, and the title-deeds were 
made to run in her name. He says. that 
after the Rajah’s death, which he admits 
was in the year 1856, the property went to 
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the‘minor son of the Rajah,—a son not of his 


wife : Binode: Butty, but of his wife Brijo 
Butty; and ‘that thése two ladies. were acting 
as guardi®s of the said son. It is then said 
that these {wo ladiés, with a view to defraud 
the plainti „and acting .in concert and in 
collusion with one another, deélared posses- 
sion to be in the name of Ranee Binode 
Butty-3 ; that Ranee Binode Butty theren fter 


daret 
sata 


right; that further, after the death of the 
Rajah, she held ostensibly in her own right 
though really. as guardian of -her .stap-son; 
` that, she, while-she was thus holding this 
property, that is, in the year 1861 it is 
verbally - admitted, ‘mortgaged the property 
ito: the defendants ; that she did so after con- 
tracting a personal debt from the defendants ; 
and that the defendants, as is not denied 
in te -dteument, had no notice of the fraud 
or of the real stateof things. The written 
statements therefore of the plaintiff, coupled 
with the verbal admissions made in the 
course of the argument, set forth these facts : 
that the tittle- -deeds of the property ran in 
thé namé'of Ranee Binode Butty ; that from 
the year 1856 she was the person who was 
_ in.actual possession of the properties, alleg- 

ipg them: to be her own and treating them 
as if they were her own that she was declar- 
ed proprietor of those properties; that she 
and another person concealed the fact that 
thé properties in reality belonged to some 
‘one else; and-that whilst this was the state 
‘of things existing, she mortgaged the pro- 
‘perty to ‘the defendants, who were first of 
‘all ‘mortgagees and afterwards purchasers 
bond fide on a valuable consideration and 
without notice. In this state of things, 
thé learned Counsel for the defeudants, 
respondents, point out that by various deci- 
‘sions ofthe Courts of this country and of 
the: Courts at home, the defendants are, upon 
the very averments of the- plaintiff himself, 
purchasers, whose title is good against all 
the world, and specially against the persou 
‘claiming, as the plaintiff claims, through the 
so-called owner of the property, Rajah Bee- 
joy Gobind Singh. The cases cited are to 
‘be: found at page 293 and page 569 of 
‘Marshall’s Reports, at page 67, VIII Weekly 
‘Reporter, and English cases in Volume II 
-of Tudor’s Leading Cases, page 5 of the 
new edition. 


‘The cases to be found at page 67 of the 
_VILI Weekly Reporter and page 569 of 
-Marshalls Reports, are, we think, directly 
in point, and bear out the contention of 
the learned Counsel for the defendants, 
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- On the other hand, Mr. Allan for the 
plaintiff points to a case to be found at page 
338 of the IX Weekly Reporter, and page 
92, III Weekly Reporter. We are of opinion 
that neither of ‘these cases is in point. 
The first has simply to do witha presump- 
tion of law, which, even if if arises, does not 
govern the case, and the second is not even 
so much in point as the first. 


We are of opinion, therefore, that upon 
the plaintiffs own statement of his case, the 
defendants are in the pogtion of bond fide 
purchasers for valuable consideration with- 
out notice, whose claims are good against 
all the world and especially against the plaint- 
iff deriving through Rajah Beejoy Gobind 
Singh. 

In this view of the case, we uphold the 
judgment of the Court below and dismiss 
this appeal with costs. 


Loch, J.—In this case, the plaintiff comes 
into Court asking the Courtto give him 
a decree declaring his title to the property 
in question. He asserts that he is in pos- 
session, but he has put ‘in no evidence of 
title. Tf, therefore, he were able to prove 
present possession, he would not be entitled 
to ask for a confirmation of title in tha 
absence of evidence to support that title 
as agaiust the defendant, who isa bond fide 
purchaser for valuable consideration without 
notice from the party in whose name the 
property stood ; who exercised acts of owner- 
ship therein and gave himself out to the 
world as the real proprietor of the estate. 
Plaintiff cannot put the defendant to proof 
of his title till he has made out his own. I 
concur in the order dismissing this appeal. 


The 4th July 1870. 
Present ; 
The Hon’ble G. Loch and E. Jackson, 
Judges. 

Established usage—Section 20 Act 
a. 1£859—Summoning plaintif. 
Case No. 738 of 1870 under Act X of 1859, 
Special Appeal from a decision passed by 
the Judge af Rajshahye, dated the 31st 
January 1870, modifying a decision of 
the Deputy Collector of Pubna, dated 

the 26th October 1869. 


Chytuaono Chunder Roy (Plaintiff) Appel- 


lant, 
VETSUS 


edarua th Roy (Defendant) Respondent, 
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‘Baboo Anund Chunder Ghossal for Ap- 
pellant. 


Baboo Bhowanee Churn Dutt for Re- 
spondent. 
Section 20 Act X of 1859 refers to the established 


usage in the pergunnah, and not to the established 
usage between the parties, 


A Court is justified in declining to summon a plaint- | 


iff when defendant has failed 
proof. 


Loch, J—We think the interpretation 
put by the Judge og the words shun bashun 
(aa qTaq) in the pottah filed by the defend- 
ant, is incorrect, They merely mean that 
the' amount of rent should be paid every 
‘year. But the use of these words do not 
show that the rent was to be paid according 
to instalments, if such instalments are pay- 
-able by established usage. In this case, the 
plaintiff has given the evidence of men in 
the same position as the defendant and hold- 
ing tenures of a similar kind, to prove that 
the established usage in the pergunnah is 
` that rents should be paid in certain months 
-of the year, and the defendant has given no 
evidence whatever to rebut that evidence 
on the part of the plaintiff. 


to give any kind of 


` It has been contended before us that the 
words established usage in Section 20 Act 
X of 1859 mean established usage in each 
particular case ; and therefore when the do- 
cument in this case did not specify the in- 
stalments on’ which the rent was to be paid, 
what the Court had to do was to enquire, 
not what was the established usage in the 
pergunoah, but what the established usage 
-between the parties had been. We think 
this is altogether an erroneous view of the 
Jaw and cannot be sustained. 


Another objection on the part of the re- 
spondent is that as he relied on the evidence 
of the plaintiff, the Court should have re- 
manded the case to enable him to have the 
plaintiff examined. The first Court declined 
‘to summon the plaintiff ; and as the defend- 
ant has altogether failed to give any kind 
-of proof, we think that the first Court was 
‘quite justified in refusing to comply with 
the defendant’s request, as it appears to us 
‘on the face of it that such an application 
:was merely intended to harrags the plaintiff ; 
for there is no doubt that. the defendant 
could have found plenty of other means to 
prove his allegation without calling the 
plaintiff to the Court. 


We think that the judgment of the Lower 
Appellate Court must be reversed, and that 
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of the first Court restored and affirmed. 
The ‘plaintiff will get his costs of this Court 


‘| and of the Lower Appellate Gaart 





The 4th July 1870. 


Present ; 
The Honble J. B. Phear and Dwarkanath 
Mitter, Judges. 
Act X of 1859—Enhancement of rent. 
Case No. 265 of 1870 under Act X of 1859. 
Special Appeal from a decision pussed by 
the Officiating Judge of Tipperah, dated 
the 22nd November 1869, affirming a 
decision of the Deputy Collector of that 
District, dated the 30th July 1869. 
Chunder Coomar Banerjee (Plaintiff) 
Appellant, 


versus 
Azeemooddeen and another 
Respondents. 
Baboo Kashee Kant Sein for Appellant. 
Baboo Okhil Chunder Sein for 
Respondents. ` 


The provisions of Act X of 1859 for enhancement of 
rent are applicable only where the occupant of the 
land has such a right to be there that the owner cannot 
turn him out, 


(Defendants) 


Phear, J.—Tuis suit has been brought in 
complete misapprehension of the rights given 
by Act X. Itis only where the occupant 
of the land has such aright to be there that 
the owner cannot turn him out, that the 
provisions of the Act for enhancement of 
rent are applicable. If the occupant hag no 
right to remain in possession as against the 
owner, then, if the parties cannot come to 
terms with regard to the amount of rent to 
be paid, the owner can turn the occupant 
out of possession. | 


In this case the notice of enhancement 
which the plaintiff has served on the defend- 
ants, and which under Section 13 of the 
Act is the very basis of this suit, designates 
the defendant as a person who has no right 
to possession ; one with whom no settlement 
had been made ; and so of course, a person 
who could be turned out if he did not 
choose to pay the rent which the owner 


‘asked. 


It is quite clear that the suit could ‘not 
rest on a foundation of this kind, and the 
suit has been rightly dismissed by the lower 
Courts, aud the appeal must also be dias 
missed with costs. ' eae = 


1870] Civil 

F o i ee 
bows The 4th July 1870, 

q Present: 


The ame les: B. Phear and Dwarkanath | TPS 


Mitter, Judges. 
Dewutter land—Mortgage. 


Case No. 274 of 1869. 


Regular Appeal from a decision passed 
by the Subordinate Judge of Chittagong, 
. dated the 16th September 1869, 


Rumonee Debia and another (Plaintiffs) £p- 
pellants, 


VETSUS 


Baluck Doss Mohunt (Defendant) Fre- 
spondent. 


Mr. W. A. Montriou and Baboos Sreenath 
- Dass, Romesh Chunder Mitter, and Rajen- 
dronath Bose for Appellants. 


Baboos Onookool Chunder Mookerjee and 
Okhil Chunder Sein for Respondent. 


A mortgage of dewutter property by a Sebait is ul- 
tra vires. 


Phear, J.—Arter the best consideration 
which we can give to this case, we are un- 
able to resist the conclusion that the pro- 
perty which is the subject of suit is in 
truth dewutter property dedicated to the idol. 
It is even proved, we may say, to be so from 
the evidence on which the plaintiff himself 
relies. 


This being the case, whatever remedies 
the plaintiff” may hava against ‘the Sebait 
for fraud or misrepresentation, we think 
that he cannot claim the land itself under 
the mortgage-deed of the defendant which 
was altogether wlira vires. 


We are, therefore, of opinion that the 
decision of the lower Court upon this point 
was right, ‘but we think that the defendant 
is bound to pay the plaintiff thə costs which 
ho has incurred both in this Court and in 
the Court below. 


' The plaintiff’s suit is dismissed, but the 
efendant must pay the eee costs in 
both Courts. , 
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The 4th July 1870. 
Present: ` 


Hon’ble G. Loch and E. Jackson, 


Judges. 
Attachment—Section 237 Act VIII, 
1859. 

Case No. 6 of 1870. 

$ 


Regular Appeal from a decision passed by 
ihe Officiating Judge 
. dated the 2nd October 1869. 


of Rajshahye, 


Luchmeeput Singh Doogur (Plaintif) 
Appellant, i 


VETSUS 


Mr. P. A. Humphrey, Magistrate and Col- 
lector of Pubna, and the Collector of Raj- 
shahye on behalf of Government (Defend- 


ants) Respondents. 


Mr. R. T. Alun and Baboos Sreenath Doss 
and Rash Behkaree Ghose for Appellant. 


Mr, J. S. Rochfort and Baboo Onookool 
Chunder Mookerjee for Respondents. 


Where an attachment of money in the hands of & 
Deputy Collector was made by a Civil Court, without 
any such direction as is enjoined by Section 237, Civil 
Procedure Code, that the money should be held subject 
to the further order of the Court, it was held that the 
attachment ceased to be binding whea once the suif 
was dismissed, 


Loch, J—Tuxts suit is brought against the 
Deputy Collector, Mr. Humphrey, and tha 
Government for the purpose of recovering 
from them a sum of money which had been 
attached by an order of the Civil Court, 
and which Mr. Humphrey had paid away 
without the permission.of that Court. 


It appears that on the 23rd April 1866, 
Singh Doogur 


ar 
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brought a suit against ode Mymunissa Ribeo 
and others, an'd at the same time applied 
to the Court of the Subordinate Judge of 
Rajshaliye’ to attach @értain monies thén ip 
the treasury of the Colleetor of Rajshahye ; 
that the attachment was made as „peser ibed 
-by Section 287 of the Civil Procedure Code ; 
that on the 7th May, Mr. Humphrey, the 
Deputy Collector in charge; réported to the 
Civil Court that he had attached a sum 
of 6,000 and odd rupees ; that on ‘the 
“12th Devembér 1866 the plaintifi’s suit 
was dismissed; and on the Ist ‘February 
1867, on the application of the defendants, 
Mi. Humphrey, considering that the attach- 


ment was’no longer existing, paid over the, 


money to Mymunissa Bibee and Moonsad 
Bibee. Subsequently, the plaintiff having 
appealed to the High Court obtained a de- 
creg, bearing date the 21st September 1867, 
‘Which declared that he was to receive a 
gin of 14,000 rupeés from the ‘defendants 
whose money had been attached ; and on the 
20th March 1868, the Subordinate Judge 
‘called for thit money, and he was told by 
Mri Humphrey that he was -unable to pro- 
duce the money, it having been already 
paid away by him to the defendant, he 
having considered that the attachment had 
‘téased, ‘the lower Court having dismissed 
the, uit. 


It is urged before us in appeal that the 
‘attachment made by the Civil Court did 
not come to an end with the disposal of the 
suit by the first Court ; secondly, that the 
Civil Court alone had jurisdiction to deal 
with the subject-matter of this attachment ; 
and that as Mr. Humphrey, the Deputy 
Collector had on his own responsibility 
taken upon himself to pay away the money 
and thereby exhibited gross ‘carelessness in 
80 doing, he was personally, responsible to 


the plaintiff. . 


Rulings. [Voli XIV. 
è 
Looking at the proceediog, of the Civil 
Court, dated the 27th. April 1866, we find 
the order to this’ effect :—“ thatga copy of 
“ this yoobohkaree be sent :totth® ‘Collector 
“of Rajshahye with arequest that he would, 
“by attaching the said money, rupees 14,000, 
“inform this Court of the fact.” Section 
237 requires that when an attachment of mo- 
ney in the hands of any officer -of Goyern- 
ment is made by a Court, it should be made 
with a request tothe officer that thé money 
should be held subject to the.further order 
of the Court by which the notice may have 
been issued. Now, there is no such direction 
as this in the proceeding of the Civil Court 
of the 23rd April 1866; šo that ‘even ad- 
mitting that the attachment was a legal 
attachment, and a binding. attachment 
so long asthe suit before the Subordinate 
Judge was -pending, it ‘appeats to me that 
it ceased to-bea binding attachment when 
once the suit before that officer had been dis- 
missed ; and that when the defendant in that 
case presented a petition to Mr. Humphrey, 
with a copy of the judgment of the Court 
dismissing the suit, Mir. Humphrey did not 
act illegally, nor did he show gross negli- 
gence by ordering the payment of the money 
to the defendant, though he perhaps miglit 
haye shown a better discretion had .ha 
applied to the Court which ordered thé 
attachment. 
id ta 
In this view of the case, Mr Humphrey 
cannot be made liable for this money, and 
the plaintifs suit must be dismissed with 
costs. Each of tle defendants will have 
a separate set of ‘costs. | | 


Jackson, J—I entirely concur in, this 
judgment. Ido notsee how Mr. Humphrey 
is in any way liable for this money for 
ordering it to be paid over to the defendant, 
when the suit was dismissed, and the attach’ 
ment had virtually ceased. | 


á 
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The 5th July 1870. 


Present: 


& 
The Hon'ble H. V. Bayley and W. Markby, 
l ° Judges. 


q 


Right of privacy. 
Case No. 177 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 30th September 1869, reversing a de- 
cision, of the Moonsiff of Behar, dated 
the 20th January 1869. 


Mahomed Abdoor Ruhim and others (De- 
fendants).Appellants, 


VETSUS 


Birjoo Sahoo and others (Plaintiffs) Re- 
spondents. 


Mr. Piffard and Baboo Boodh Sein Singh 
for Appellants. 


-Moonshee Mahomed Yusoof for Respond- 
4 ents. 3 
The right of privacy is not an inherent right of 


preperty, nor can it exist independently of prescription 
or grant or express local usage. 


Markby, J.—In this case, the plaintiffs 
and defendants were owners of two houses 
separated by a narrow lane, but whether 
public or private does not appear. The de- 
fendant’s house consisted originally of one 
story, and he built a second story with three 
windows looking towards plaintiff’s house 
into the lane. The defendants also built a 
verandah, one end of which looked in the 
same direction, The object of the plaintiffs 
in-bringing the suit was to compel’ the de- 
fendants to close these windows, to pull 
down the verandah, and also to close two 
doors in the lower-storye ` 


The Moousiff héld that the suit could not 
be maintained ; that the mere fact that the 
females of the plaintiff’s house could ‘be seen 
from the défendant’s house, did not give the 
plaintifis a right of suit; and that if the 


. plaintiffs were annoyed thereby, they had 


the remedy in their own hands by raising 
their walls or erecting a screen. 


The Subordinate Judge thought otherwise. 
He considered that “if the privacy of any 
“ house occupied by purdah-nisheen women 
“ were intruded on by the erection of another 
“house, the party thus injured could cer- 
“ tainly lay claim to its demolition.” 


The only .question brought before us on 
this special appeal is whether or no the suit 
can be maintained. 


The appellants, arguing against the main- 
tenance of the suit, rely on a decision of 
Steer and L. S. Jackson, J. J.. of the 18th 
June 1862. In that case the Moonsiff held 
the suit would lie, but the Judge of Patna 
held that it would not, The Sudder Court 
upheld the decision of the Judge, saying— 
“ We are not aware that wacre two owners of 
“ houses. live contiguous but separated by an 
“ intervening space, the custom of the coun- 
“ try requires that neither party shall make 
“ any improvement on his property, if such 
“improvement has the effect of depriving 
“ the other of a certain degree of privacy. 
“ We should rather say that where the one 
“opens a window which overlooks the other, 
“it is the custom of the country that the 
“ other raises a screen or adopts some other 
“ contrivance to counteract the effect of the 
“ opening made in his neighbour’s house.” 


The appellants also rely on a decision of 
Phear and Hobhouse,.J.J., dated 2nd Sep- 
tember 1868. There both the lower Courts 
in Patna held that the suis could not be 
maintained. The Principal Sudder Ameen 
said:—‘‘It appears that the plaintiff com- 
** plains of bé-purda-zee, that is, his females 
“are seen from the windows in question, 
‘í If that be the case, the remedy is in his 
‘own hands. He can build a wall or put 
“ up screens of mat or any other materials 
“in order to prevent the inmates of the 
“ house being seen by men from the windows. 
“ Tt is evident, therefore, that by the acts of 
‘‘ the defendant, the plaintiff’s right to the 
* enjoyment of. light and air has not been 
“ invaded, nor has the defendant done any 
“ act by which an actionable wrong has been 
“ created.” 


This Court said—“ We think that there 
“ is no legal right shewn in this case of the 
“infringement of which the plaintiff is en- 
titled to complain.” 


The appellants also refer to two cases in 
the Bombay Court (5 Bombay, page 42, and 
6 Bombay, page 148,) in which the suit was 
maintained but on the express ground of a 
local usage in Guzerat. 


The respondents, on the other hand, rely 
on & case reported in 5 Weekly Reporter, 
page 208, where the Court (Bayley.and 
Sumbhoonath Pundit, J. J.,) say—“ We 
‘further notice that the plaintiff is said to 


A 
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“ have built an upper-story to his house, 
“ overlooking the inner apartments of the 
“defendants. Defendants on this built the 
“ wall, which it is said deprived plaintiff 
“of light and air. Even if it were shewn 
“ that light and air had long been enjoyed 
“ by the plaintiff and have now been cut off 
“ by defendant’s wall, still as plaintiffs had 
“no right to build an upper-story, with 
« reference to the circumstances of domestic 
“life in India, so as to intrude on the pri- 
“vacy of the Mmales of the defendant’s 
m family, the plaintiff would have no relief 
“in. this respect as he was the first.and 
 oreater wrong-doer,” 


They also rely on a decision of Kemp and 
Seton-Karr, J. J., of the 10th August 1865, 
which is in these words :—*‘‘ We see no rea- 
& son whatever to interfere in this case. 
“ Both the Judges of the lower Courts have 
‘‘ visited the spot, and have satisfied them- 
“selves that the opening of the windows 
& complained of is a violation of the privacy 
& to which the plaintiff has a right. There 
“ is nothing contrary to law in this finding ; 
“and it is certainly in conformity to the 
“ usage of the country.” 


There is also said to be a decision in the 
Agra High Court Reports of 1867 that the 
suit can be maintained, but the pleaders have 
not been able to show us the case in the 
reports. 


In a case reported in 8 Madras Report, 
page 146, the Madras High Court held that 
there was no “right of privacy,” but the ques- 
tion, for reasons which do not appear upon 
the face of the judgment was discussed with 
reference to European and not with refer- 
ence to Hindoo or Mahomedan Law. 


Tt is remarkable that in the casesin which 
the right is upheld, nothing is said of gain- 
ing by prescription a right to prevent your 
neighbour from building his house so as to 
overlook your premises ; but the “right of 
privacy” is spoken of as if it were an inher- 
ent right of property, and the invasion of 
privacy is spoken of as something like a 
trespass. And in the present case, the 
Subordinate Judge considers that intrusion 
on the privacy of female apartments is an 
‘¢ injury ’ which the law will prevent. 


It seems to me impossible to support this 
view. That privacy is of the utmost im- 
portance I can well understand; and that 
„the law should lay down rules to preveat 


REPORTER, Rulings. [Vol. XIV. 


that privacy being wantonly and unnecessa- 
rily invaded would be also intelligible. But 
to hold that privacy is a right, and the 
invasion of it an injury would Ifd, as it 
appears to me, to the most ala ming con- 
sequences to the owners of hous8 property 
in towns. By erecting female apartments, , 
a man would prevent his neighbours building 
as they wished on property situate ata very 
great distance, and the erection of such 
apartments by two or three different persons 
might render all the surrounding land useless 
for habitation. But though “this is the 
ground of the Subordinate Judge's decision, 
it is not necessary to go so far in order to 
maintain this suit. For instance, a right 
exists by express enactment in France that 
a window should not be opened within a dis- 
tance of 6 feet from a neighbour’s property ; 
—such a right might exist by usage in this 
country. But it does not appear that it is 
so; that there is anything analogous to it. 
The only right which I find anywhere set up 
here is this supposed “right of privacy,” 
and that is a right which, in my opinion, 
cannot exist at any rate independently 
of prescription or grant or express local 
usage. o 
With regard to the case reported in V 
Weekly Reporter, I wish to guard myself 
carefully from saying that I should dissent’ 
from the proposition there laid down. I think 
that the opening of new windows affecting a 
neighbour’s privacy may very possibly give 
him aright, according to the usage of the 
country, of protecting his privacy by any 
erection which he choses to put upon his 
own land; and that the person who hag 
opened these new windows cannot complain 
that such erection interferes with his light 
and air. That isa very different question 
from the present and does not arise here. 


I agree with the Moonsiff that it ig much 
more reasonable that the plaintiffs should 
protect themselves, than that they should 
prevent the defendants improving their house. 
I think he was right in holding that the, 
suit could not be maintained, and in dis- 
I think the decision `of 
the Subordinate Judge ought to be reversed 
and the suit dismissed, the plaintiffs paying 
one set of costs in all the Courts. 


missing the suit. 


Bayley, J.—I concur. 
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The 6th July 1870, 


| N Present: 
The Hon’ble G. Loch and F, A. Glover, 
ae Judges. | 


€ Costs—Joint lability—Contribution. 
Case No. 881 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of Dinagepore, 
dated the 11th February 1870, affirming 
a decision of the Subordinate Judge of 

| that District, dated the 25th August 1869. 


Shaikh Ahmudoollah (Defendant) 
Appellant, 


versus 


Mosh Khan and others (Plaintiffs) Re- 
spondents. 


Mr. R. E. Twidale for Appellant. 


No one for Respondents, 


Notwithstanding an order of the Privy Council that 
a certain sum should be paid to a judgment-creditor 
out of money’ deposited by the judgment-debtor in 
their treasury, the former took out execution against 
the property of the latter, who having deceased in the 
meantime was represented by plaintiffs and defendants, 
` Certain property belonging to the deceased haying been 
attached and advertized for sale, plaintiffs paid the costs 
due under the Privy Council decree and now sue for 
contribution. 


HELp that defendants were liable for the sum paid 
_ in excess of plaintiffs’ share, 


Loch, J.—Iv appears that under the 
Privy Council order, £218-8-4 were to be 
paid as costs to the respondent Radha 
_ Benode Misser out of £3800 which had 
been deposited by order of the Privy 
Council in their treasury, and the balance 
of £81-11-8 was to be refunded to the ap- 
pellant Ameena Bibea, Radha Benode 
Misser, instead of applying through his 
agent to the Privy Council to obtain this 
money out of the sum deposited in the trea- 
gury of the Privy Council, took out execu- 
‘tion against the property of Ameena Bibee 
(who had deceased in the meantime, and 
was represented by the plaintiffs and defen- 
dants in this case,) and certain property 
belonging to her was attached and adver- 
tised for sale, on -which the plaintiffs came 
forward and paid the amount of costs due 
to Radba Benode Misser under the Privy 
- Council decree ; and they now bring the 


were liable jointly with the plaintiffs to pay 
the costs. 


Both the lower Courts have found in 
favour of the plaintiffs. In special appeal 
it is urged that this was a voluntary pny- 
ment on the part of tbe plaintiff. We can- | 
not look at it in that light. No doubt the ` 
proper course for Radha Benode was to 
have applied through his agent to have his 
costs paid to him from the treasury of the 
Privy Council ; but becaus@ he did not doso, 
‘that was no fault of the plaintiffs in this 
case. Radha Benode by attaching and ad- 
vertising their property to recover the costs 
by its sale, put that property in jeopardy, 
and they came forward and paid the debt 
for which they and the defendants in this 
suit were jointly liable. Itis clear, there- 
fore, that the lower Courts are right in 
finding that the defendants are liable to the 
plaintiff for the sum paid by them in ex- 
cess of their share. 


We dismiss this appeal, but without costs, 
as the respondents did not appear. 





The 6th July 1870. 
Present : 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Review—Right of re-hearing. 
Case No. 42 of 1870. 


Application for Review of Judgment passed 
by the Hon'ble Justices H. V. Bayley 
and W. Markby on the 10th February 
1870, in Regular Appeal No. 108 of 


1869.* 
Rajendro Protab Sahee (Plaintiff) Petitioner, 
Versus 
Bhowabul Singh (One of the Defendants) 
Opposite party, ` 
Messrs G, C. Paul and R. T. Allan for 
Petitioner. l 
Mr. J.. T. Woodroffe for Opposite party 


Under Sections 378,879 and380 Act VIII of 1859, be- 
forean applicant for review is entitled to re-open the 
case, he must show some good and sufficient reason 
why he should be re-heard, 


A re-hearing cannot be allowed upon the possibility 
of an alteration of opinion on new points being put 
and new arguments urged, by a pleader not present at 


present suit for contribution against the the first hearing, 


other representatives of Ameena Bibee, who |`, 


* 13 W. R, p. 157, 
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Markby, J.—THe question raised for our 
decision on this application is one on which 
I believe nearly all the Judges of the Coùrt 
have expréssed their Opinion. It is whether 
an unsuccessful party can come up in review, 
and claim as of righé to be heard to argue 
. that the conclusions arrived at by the Court 
at the hearing are erroneous ? I consider it 
to be a settled rule of practice in this Court 
that no such right can be claimed, 


. We heard the ease to which this applica- 


tion relates argued at very considerable’ 
Jength, and we took time to consider our 
judgment. -The result was that the plaint- 
The plaintiff now 
claims, as a matter of right, to be heard to 
argue that the grounds of our decision were 


ifs suit was dismissed. 


wrong? 
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the three stages of the proceedings above- 
mentioned very often taking place at one 
sifting of the Court. We have found it 
more convenient when an applifation for 
review is filed, that notice should’at once be 
given to the vakeel of the opposite party 
under Section 378 so as to bring both par- 
ties before the Court when the review is 
first applied for. And when both parties 
are before the Court, ifthe Court. thinks 
that the application for review should be 
granted, if is very often found convenient 
af once tore-hear the .case. But it was 
never intended thereby to make the re-hear- 
ing of a case a matter of right. 


‘I think the plaintiff, before he can be 
heard to argue that our decision was wrong, 
must satisfy us that there is some good and 


It was contended on behalf of the plaint- 
iff that this was contemplated by the Act 
VIII of 1859. The contrary appears to me 
to be the case. The Sections which relate 
to proceedings in review provide, first, by 
Section 376 for the application for a review; 







sufficient cause why we should grant him 
that privilege. Until he has done so, I 
think we are bound to treat our’ former . 
judgment as final. 


secondly, by Section 378 for a notice to the op- 
posite party and a hearing in order to discuss 


whether the application for a review ought 


to be granted, and ¢hirdly, under Section 880 
for a re-liearing if the review is granted. 


‘Now, it is clear that the proceedings under 


Section 376 and Section 378 and under 


Section 380 are perfectly distinct; the frst 


“js in order to consider whether the case 
should or should not be re-heard ; the second 


is the re-hearing. 


But the right which the plaintiff now claims 


would wholly expunge the first of these pro- 


ceedings. What the plaintiff’s Counsel really 
now claims is at once to have the case re- 
heard. He wishes at onee to produce his 
arguments to show that our decision was 
wrong. He has not stated in his application 
or suggested a single reason of any sort or 
description why the hearing which has already 
taken place was not full and complete and 
final, but simply states the several grounds on 
which he wishes to contest our decision. In 
my opinion, to permit this would be to give 
an unsuccessful party the privilege of n re- 
hearing without the preliminary requirement 
being satisfied, namely, that he should show 
some good and sufficient reason why he 
should be re-heard. 


This view of the law, which seems to me 
to follow from the plain langnage of the 
Act, bas possibly been lost sight of, from 


Bayley, J.—I think the plea of plaintiff 
untenable, and that this application for 
review should not be granted. The provi-. 
sions of the law as to the application for 
review is one distinct matter. To re-hear 
after the success of that application is. 


another matter, ) 


But the plaintiffs Counsel argues that 
he is entitled to a re-hearing of his case on 
any good and sufficient ground, even if such 
ground were never urged in any Court be- 
low or even here—that is, the Court is asked 
to say it is in error in its adjudication when,- 
if never had before itin the first instance 
the new points on which it is asked subse- 
quently to adjudicate. 


I adhere then to the almost concurrent 
decisions of this Court, which construe the 
Sections 876 to 378 notto allow ofa re- 
hearing upon the possibility of an alteration 
of opinion upon new points being put and 
new arguments urged, after the decision 
by another pleader not present at the first 
hearing. 
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The 8th July 1870. , 


n Present: 


"The Hon’bie Sir Richard Couch, Kt., Chief 
Justice, 'and the Hon’ble Sir Charles 


e Hobhouse, Bart., Judge. 


Iistemoraree pottah—Fereditary te- 
nures—Section 2 Regulation XIV 
of 1812—Construction. 


Case No. 3027 of 1869 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 20th 
September 1869, reversing a decision of 

‘ the Deputy Collector of Tajpore, dated 
the 20th July 1869, 


Kuroonakur Mahotee (one of the Defen- 
dants) Appellants, 


VETSUS 


Neeladhro Chowdhry (Plaintiff) Respon- 
l dent, , 


Baboo Mohendro Lall Mitter for Appellant. 
Baboo Tarucknath Sein for Respondent. 


The use of the word “istemoraree”’in describing a 
pottah shows an intention that the lease shall be perpe- 
tual and implies its hereditary character. 


The proper construction of Section 2 Regulation XIV 
of 1812 is that the lease therein referred to is to be null 
and void as against the Government, but not against 
the lessor. 


Couch, C. J.—In this case in the pottah 
itself the parties to it describe it as an is- 
temoraree pottah, and its terms are “in 
future you shall cultivate the lands and 
a mokururree rent of rupees 8 every year 
you shall pay;” followed by a provision for 
a remission in case of drought or flood. If 
the intention of the parties that the pottab 


' should be perpetual is nob sufficiently shewn 


by the use of the word “ istemoraree,” the 
pottah may be explained by what has been 
done under it; and the fact that the land 
has been allowed to descend from. defen- 
dant’s grand-father to his father, and from 
him to the defendant, shows that it was in- 
tended to be hereditary although it contains 
no words to that effect, and the Judge was 
wrong in laying any stress upon, that omis- 


_ Bion. - The principle that the absence of 


words importing the hereditary character 
of the tenure may be supplied by evidence 
of long aud uninterrupted enjoyment, and 


of the descent of the tenure trom father to | 


.80n, was laid down by the Privy Council 
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in Gopal Lall Tagore versus Teluck Chun- 
derë (X Moore’s Indian Appeals, 191), and 
in Rajah Sutto Shurrun Ghossal versus. Mo- 
hesh Chunder Mitter (XI Weekly Reporter, 
Privy Council, 10.) In both those cases 
the enjoyment had been much longer than 
in the present ; but the word ‘ istemoraree.” 
had not been used as itis here. That word 
shows an intention that the lease should be 
perpetual, andif it were so the hereditary 
character would follow from it. In Mus- 
samut Luckhee Kooer versus Roy Hurree 
Krishna Singht (ILI Bengal Law Reports, 
A. C., 226,) it was held that the words 
‘mokururrea istemoraree” in a pottah must 
be taken in themselves to convey an here- 
ditary right in perpetuity. i 


The objection that the rent is not fixed 
because there is a provision for a remission 
is of no weight ; nor can the plaintiff, because 
there has been a new settlement, say that 
he is not bound by the pottah. The new sete 
tlement has been made with him as repre- 
senting the holder under the former settle- 
ment, and he cannot take the benefit of that 
representation without taking the burden 
also. He must, like any other heir, be 
bound by the acts of the ancestor from 
whom he derives the estate. ` 


But it was also objected that this pottah 
was rendered null and void by Regulation 
XIV of 1812, Section 3, and upon this 


point we took time to consider our judg- 


ment. By that Regulation, it is provided 
(Section 2) that ‘no zemindar or other 
“ proprietor of land in the ceded and con- 
“ quered provinces shall grant leases or fix 
“the rent of any land-tenure for a term 
‘ exceeding ten years ; or if the term of his 
t own engagement with Government be less 
“than ten years, extending beyond such 
“less term ;” (Section 3) ‘* Any evasion of 
“ this prohibition, by entering into separate 
“ engagements or leases to take effect succes- 
“ sively, or by dating an engagement or lease 
“on a day other than that on which if was 
“actually executed, or by any other device, 
“shall be considered as an infringement of 
“it; and every lease or engagement fixing 
“the rent, which has been or shall be con- 
“ cluded or granted in opposition to this 
“prohibition, is declared to be null and 
“ void.” 


Now, it is a rule that the preamble of a 


statute may be resorted to in restraint of 


© *3 W. Rọ, Privy Council, p. 1, 
o i f 12 wW. R., pe 8, 
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the generality of the enacting clause when 
it would be inconvenient if not restrained. 
The allowing the grantor of à pottah at any 
time, no matter how long after it was 
granted, to avail himself of this Regula- 
tion to nullify his deliberate act is, we 
think, an inconvenience which justifies our 
resorting to the preamble of. the Regulation. 
That says—‘‘ Whereas it is enacted b 
` “Section 2 Regulation V. 1812, that pro- 
“ prietors of lands shall be competent to 
“grant leases for*any period which they may 
“ deem most convenient to themselves and 
“ tenants, and most conducive to the improve- 
“ment of their estates; and whereas Regu- 
“Jations IX. and X. 1812, contains rules 
‘funder which the settlement which had been 
“ made-in perpetuity in the ceded and con- 
“‘quered provinces, with the reserve of the 
“approval of the Hon’ble the Court of 
“ Directors, is subject to considerable modi- 
“ fications and restrictions; and whereas 
“these rules consequently create a necessity 
“for limiting the power granted by Section 
“2 Regulation V. 1812, as above noticed, 
“the following rules have been enacted to 
“ be immediately in force in the ceded and 
“conquered provinces, including the terri- 
“tory ceded by His Highness the Peishwa 
“in Bundlecund, the district of Cuttack, and 
“the perguunahs formerly dependent on that 
“ district but now annexed to the zillah of 
“ Midnapore,” 


The reason for making the Regulation is 
the necessity created by the rules in Regula- 
tion IX and X of 1812; and the term of 
ten years is fixed upon as the settlement 
then in force was for ten years. When the 
period of the settlement had been extended, 
wo find Regulation XIV of 1812 modified, 
accordingly by Act XVI of 1842. The pro- 
per construction of the Regulation seems to 
be that the lease was to be null and void as 
against the Government, but not as against 
the lessor. The decision of the Privy Coun- 
cil in Ranee Surno Moyee versus Maharajah 
Suttesh Chunder Roy* (X Moore’s Indian 

‘Appeals, 123) was upon this principle, and 
the.case of the Statute of Ist Eliz. c. XIX, 
Section 8, referred to in the judgment, is 
closely applicable to the case now before us. 


The words of that Statute are “shall be! 


“utterly void and of none effect to all intents, 
“ constructions, and purposes whatsoever;” 
and it, was held that the lease or grant is not 
void or voidable by the bishop himself who 
made it, but remains good against him during 


* 2 W. R, Privy Council, p. 13, ú 
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such time as he continues’ bishop, and the 
reason given is because such leases or grants 
were good at the common law, “and the 
“ Statutes were made only for fhe benefit | 
‘of the successors that they sho ld, not be 
‘*bound by those acts of their predecessors 
“which might turn to their prejudice and 
“disadvantage ; but not to give the bishop 


y| “himself power to avoid or derogate from 


“his own acts, which would be against all 
‘rules both of law and equity, and therefore 
“was not within the meaning of the said 
“Statute ; for then he would be empower- 
“ed by Act of Parlisment to do wrong to 
“other-persons, which it cannot be presum- 
“ed the parliament intended to allow” (Bae. 
Ab., Leases and Terms for years, H.) 


We are of opinion- that the Judge was 
wrong in reversing the decision of the De- 
puty Collector who had held the pottah to 
be valid, and that the Judge’s decision must 
be reversed and the respondent must pay the 
costs of this appeal and of the appeal in the- 
Lower Appellate Court. 


a 


The 8th July 1870. 
Present: 


The Hon’ble H. V., Bayley and Dwarka- 
nath Mitter, Judges. 


Mål and lakheraj lands— Possession 
—Title—EHvidence, 


Case No. 482 of 1870, 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 16th 
December 1869, affirming a decision | 
of the Subordinate Judge of that Dis- 
trict, dated the 26th February 1868. | 


Radha Gobind Dasa(one of the Defendants) 
Appellant, 


versus 


‘Prokash Chunder Dass and others (Plaint. 


iffs) Respondents. 


Mr. R. T. Allan and Baboo Onookool 
Chunder Mookerjee for Appellant. 


Baboos Ashootosh Dhur and Rajendro- 
nath Bose for Respondents. w 


In mal cases of title the question of possession is de- 
pendent on the question of title; whereas, in lakheraj, 
cases the title-may fail, and yet if possession as lakhe- 
rajdars, that ‘is to say, possession without paying 
ae is proved, it may be sufficient to give a lakheraj,._ 

€. 


es 
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Possession as lakherajdars for a long series of ` years 
may be proved by oral evidence, notwithstanding the 
failure of documentary proof, 


Bile eS) THINK the judjment of the 
Lower Appellate Court in this case must be 
reversed, and the case remanded to that 


eCourt for re-trial. D 


? 


It is not necessary to go behind the order 
of: remand which is contained in these 
terms :—“ We remand the case to the 
“ Lower Appellate Court in order that the 
« Judge may find upon the evidence on the 
“ record whether or not the lands in dis- 
“‘ pute are part of any lakheraj Ahanabaree 
“ lands of the plaintiff. Of course we need 
“hardly say that if the Judge finds as a 
“matter of fact that the plaintiff is not in 
“ possession of the lands in question, he 
“ must at once dismiss the suit.” 


The Judge, upon this order of remand, 
records bis finding in these terms :—‘‘ I 
& come to the conclusion that plaintiff fails 
‘© to prove that the land is part of any 
“ lakheraj khanabaree of plaintiff. I need 
“not go through each document. The 
“ chitta and sooruthal of 1845 are rebutted 
“by the Commissioner’s roobokaree unin- 
& telligible, and the plaintiff’s Counsel could 
“not explain it. The Regulation YII de- 
‘cision is of very little use in proving the 
& point at issue, and had concern with only 
“ one koollea of land in other documents, — 
‘incidental mention of lakheraj land is 
‘‘ insufficient. As to the second point, I hold 
“it proved by the evidence of plaintiff's 
‘ witnesses and Roop Ram, Gour Mohun, 
“ and Domai for defendants, that plaintiff 
‘‘ ig in possession as alleged by him, 


“ As plaintiff sues for confirmation of his 
“ title and of his possession and only proves 
“ the latter, he is only egtitled to a declara- 
“ tory order as to possession ; his suit as 
“‘reoards title must be and is hereby dis- 
“ missed with costs, &c., and his suit as 
“regards possession is decreed, but I de- 
“ cline to award costs on this part to plaint- 
“iff. Plaintiff: will pay all his own costs 
‘and all defendant s.” 


' The defendant comes up in special appeal 
against so much of the Lower Appellate 
Couris decision as decrees possession to 
the plaintiff, and contends that when the 
guit is for confirmation of possession, and 
tlie title isnot proved, the title failing the 
right to possession also fails; and the case 
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of Gunga Pershad Kubiraj, special appeal 
1277 of 1868, decided on the 20th Novem- 
ber 1868,* is cited as strongly proving this 
proposition. 


On the other hand the plaintiff files a cross- 
appeal, stating that the Lower Appellate 
Court has erred in law in adjudicating his 
title independently of possession, and that the 
questions are not two but one. 


I think, that the case cited by the special 
appellants is distinguishable®as are all mal 
cases of title from lakheraj cases of title; 
because in mål cases thé question of pos- 
session is dependent on the question of title ; 
whereas in lakheraj cases the title may fail, 
and yet if possession as lakheraj, that is to 
say, possession without paying any rent, is 
proved, that possession may be sufficient to 
give a lakheraj title, Inthis case, however, 
it is quite clear that the Judze lins separated, 
whereas he ought to have uuited, the adju- 
dication of the two points. 


I would remand the case to consider, even 
if the documents referred to by the Judge 
are insufficient to prove lakheraj by grant, 
whether the evidence of the witnesses which 
he finds proves the plaintiff’s possession is 
of such a character as would entitle the 
plaintiff to a declaration of his lakheraj 
title ; that is, whether it proves that the 





* The 20th November 1868. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt, Chief Justice, and 
the Hon'ble Dwarkanath Mitter, Judge, 


Case No, 1277 of 1868. 


Special Appeal from a decision passed by the Additional 
Principal Sudder Ameen A Dacca, dated the 31st 
January 1868, reversing a decision of the Moonsiff of 
Naraingunge, dated the 19th June 1867. 


Ram Coomar Shome (one of the Defendants) Appellant, 
versus 
Gunga Pershad Sein and others (Plaintiffs) Respondents. 
Mr. J. S. Rochfort for Appellant. 


Baboos Onookool Chunder Mookerjee, Chunder Madhub 
Ghose and Motee Lall Mookerjee for Respondents. `° 


Peacock, C. J.—TuHe Judge says that the plaintiffs 
have not been able to prove their fitle to the disputed 
land, but that they have proved their possession of the 
land for a period of 19 years. That will not justify us 
in declaring that the plaintiffs have the particular title 
set up in their plaint and in confirming them in 
possession. 


The decision of the Judge is reversed and the decision 
of the first Court dismissing the suit of the plaintiffs 
upheld, with costs of this appeal and of the Lower 
Appellate Court, 
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plaintiff held the lakheraj khanabaree lands 
without paying any’ rent for such a length 
of time as would justify the Court to declare 
him entitled to ‘retain possession on that 
ground. It is true that the plaint is for 
declaration of title and confirmation of pos- 
` session, but I understand all that the plaintiff 
| Says is this. He says— I sue for declaration 
of a title to these lands, and to retain pos- 
session of them on the ground that I have 
a title to them, by reason of my having | held 
them as lakhere} without the payment of 
any rent, and by that means being entitled 
to hold them as such lakheraj. ” 


I would remand the case to be re-tried 
with reference to the above remarks, 


Mitler, J—I am of the same opinion. 
I do not think that it was ever intended by 
the order of remand passed by this Court, 
that the plaintiffs in this case should be com- 
pelled to prove such a lakheraj title against 
the defendant, as would have enabled them 
to resist a claim for resumption by the ze- 
mindar under the pravisions of' Section 30, 
Regulation If of 1819. If the plaintiffs 
can’ show that they have been in possession 
of the lands in’ question as lakheraj from 
generation to generation ; and if it is further 
shewn that the lands which the defendant 
purchased in execution of a decree against 
them are distinct from those that are now in 
dispute, they -would be clearly entitled to 
obtain the declaration which they have asked 
for against the defendant. The Judge seems 
to have excluded the oral evidence produced 
by the plaintiffs in trying the first question 
which he had to try, viz., the question of 
title ; but if that oral evidence is believed, 
as it was believed by the Court of first in- 
stance, and if the effect of that oral evidence 
be to prove that the plaintiffs have been in 
possession of the disputed lands as lakheraj- 
dars for a long series of years, it would be 
` quite sufficient to enable them to maintain 
this action, notwithstanding the failure of 
documentary proof on their side. 


Much stress has been laid on the resump- 
tiqn proceedings of the Commissioner of 
1840; but there is nothing whatever to 
show that the order passed by the Commis- 
sioner for the resumption of the lands in 
question has ever been acted upon. On the 
contrary, there is evidence on the record 
to show that the zemindar, within whose 
zemindary the lands in dispute are geogra- 
phically situated, brought a suit under Re- 
gulation VII of 1799 in respect of a por- 


THE WEEKLY - REPORTER, 


@ 


(Vol. XIV. 


` 
e ' 


Rulings. 


tion of those lands ; and in that suit it was 
declared that the plaintiffs in this case, who 
were defendants in that case, were holding 
those lands as rent-free, and the éemindar’s S. 
claim was dismissed, This woufd be strong 
evidence in this case to show-that the plaint- 
iffs have been holding the lands in suit as, 


. lakher ajdars. 


I wonld wish to add that, whether the 
plaintiffs were holding the lands i in question 
as mål or lakheraj, the issue still remains as 
to whether those lands were included in the 
sala upon which the title of the defendant 
is based. If they were included in that sale, 
it is perfectly immaterial whether they were 
mal or lakheraj, and: the- plaintiffs would 
not be entitled to maintain this action against 
the defendant, | 

In conclusion, I have only to say that 
cases of this kind cau never be satisfactorily 
disposed of, without taking into considera- 
tion all the evidences, oral and documentary, 
produced by the parties. If a party suing 
for declaration of title or for recovery of 
possession, is in every case to be restricted 
to the production of documentary evidence 
directly bearing on the question of title, all 
that I can say is that in 99 cases out of 100 
no one in this country would ever be able to 
prove his case. ‘That possession is evidence 
of title has been held over and -over again ; 
and if that possession has been held undis- 
turbed for a long period of time, it would be 
the strongest evidence of title which a party. 


can produce, 


For these reasons, we remand the case to 
the Lower Appellate Court for the decision: 
of these two questions, namely, 1st-—whether. 
the plaintiffs have been holding the lands. 
in dispute as lakhera}j, that is to say, without: 
paying vent to the zemindar for such a length 
of time as would constitute a’ valid title, 
under the rulings of this Court ; and ondly— 
whether those Innds were included in the 
sale upon which the title of the defendant is 
based. l 


The costs of this appeal will abide the - 
result. 
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The 8th July 1870. 
Present : 


a i l 
The Hon’b& G. Loch and F. A. Glover, 
. Judges. : 


‘Sulit by purchaser —Benamee sale 
—Section 260, Code of Civil Pro- 
cedure. | 


Case No. 86 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 22nd September 1869, modify- 
ing a decision of the Moonsiff of Amdo- 
hara, dated the 29th May 1869. 


Tara Soonduree Debee (one of the Defen- 
> dants) Appellant, 


VETSUS 
Oojul Monee Dossee (Plaintiff) Respondent. 
Baboo Doorga Dass Dutt for Appellant. 


No one for Respondent. 


In a suit for possession of a tank on the allegation 
that plaintiff purchased it ia execution of a decree against 
one S. D., and that, after being put in possession, she 
was subsequently ousted ; defendant’s plea being posses- 
sion after prior purchase at an execution sale under a 
decree against the same S. D., the lower Court found 
that the defendant’s purchase was a fictitious transaction, 
being in reality for the benefit of S.D., who was in actual 
possession and enjoyment of the property at the time 
of the plaintiff's purchase. 


HeLD.that the case did not come under the purview 
of Section 260 Act VIL of 1859. 


Loch, J.—TueE plaintiff in this case sues 
to recover possession of a tank on the al- 
legation that she purchased this tank in 
execution of a decree againt Shib Dyal 
Bhattacharjee; that she was put in posses- 
sion; and that she has been subsequently 
ousted by the said Shib Dyal and other per- 
sons. ee 


One of the defendants, Tara Soonduree 
Debee, alleges that previous to the purchase 
_ by the plaintiff, her husband in execution of 
a decree against Shib Dyal purchased the 
game property; that she was in possession 
and Shib Dyal had no right whatever 
to the property ; and that, therefore, the 
plaintifs claim should be rejected. 


On the part of the plaintiff, it was urged 
further that this purchase by Tara Soon- 
duree’s husband was a mere sham ; that in 
faet Shib Dyal purchased the .property in 
the name of Tara Soonduree’s husband, and 


was himself in possession at the time when 
the property was put up for sale and pur- 
chased by her. 


The Lower Appellate Court found the 
facts to be that the defendant Shib Dyal 
was in actual possession of the tank in ques- 
tion when it was sold in execution of the 
decree and purchased by the plaintiff, and 
that the purchase in the name of Tara Soon- 
duree’s husband was merely a fictitious 
transaction, for the benefit of and in reality 
for Shib Dyal who was the judgment- 
debtor. 


It is urged in special appeal that under 
the provisions of Section 260 Act VIII of 
1859, this being a suit to oust the certified 
purchaser at an auction sale ou the ground 
that thes purchase was made-on behalf of 
another person and not the certified purchaser, 
the suit cannot lie, We think that this 
case does not come under the purview of 
that Section, It is clear from what has 
been found by the lower Court, that even 
supposing that Tara Soonduree’s husband 
had purchased the property, yet he had 
giveu up his possession to the real owner; 
aud, as found on the evidence, at the time 
of the plaiutiff’s purchase the said Shib 
Dyal was in actual possession and enjoy- 
ment of the property, and the rights and 
interests of Shib Dyal were sold in execution 
of the decree under which the plaintiff 
purchased, 


The Full Bench decision reported at page 
16, XI Weekly Reporter, Fall Bench Rulings, 


‘has been quoted to us as a precedent in this 


case. The ruling laid down in that case 
was that where a certified purchaser claimed 
to recover possession from a party In posses- 
sion, the party in possegsion could not plead 
that the certified purchase was merely a 
fictitious purchase for him. But the deci- 
sion went on to say that “if a denameedar 
should acknowledge the purchase to have 
been made bexamee, and waive the right 
conferred upon him by Sections 259 and 
260, and give up possession to the real 
purchaser as the rightful owner, such act 
would probably amount to a transfer of the 
title, as well as of the possession to the. 
real. purchaser.” Now, what is ruled in 
that case is not applicable iu this case. 


It is also said that the Judge in the Lower 
Appellate Court has made out a new case 
for the appellant. We think this allegation 
is not correct; for the question that was 
tried by the Lower Appellate Court was 
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one that rose on the pleadings of the parties, 
and was in fact the question which had to 
be tried. S 


The appeal is dismissed, but without 
costs as no òne appeared for the respon- 
dent. 


The 8th July 1870. 
Present: , 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Execution—Limitation—Onus pro- 
bandi—Sona fides. 


Case No. 141 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judicial Commissioner 
of Chota Nagpore, dated the 1st Febru- 
ary 1870, affirming an order of the Offi- 
ciating Deputy Commissioner of Maun- 
bhoom, dated the 27th September 1862. 


Raj Coomar Baboo and others (Judgment- 
` debtors) Appellants, 


VETSUS 


Judoo Bungshee (Decree-holder) Re- 
spondent. 


Baboo Bama Churn Banerjee for Ap- 
pellants. 


Baboo Romesh Chunder Mitter for Re- 
‘spondent, 


The mere payment of tullubanah by a decree-holder 
is not sufficient evidence of a bond fide intention on his 
part to execute his decree, 


` Kemp, J.—Tue judgment-debtors are the 
special appellants in this case. It appears 
that the decree was passed on the 30th Sep- 
tember 1862. The present application to exe- 
cute is dated the 25th of March 1868. It ap- 
peats, however, that on the 20th. September 
` 1866 the case was struck off. The question, 
therefore, is whether any proceedings were 
tnken within a period of three years prior 
to the last application in March 1868. The 
first Court held that a bond fide application 
is sufficient to keep alive a decree, and 
further that there was nothing to show that 
the decree-holder’s proceedings were other- 
wise than onó fide. He found that the de- 
cree was not barred and ordered execution 
to proceed. On appeal by the judgment- 
debtors, the Judicial Commissioner of Chota 


Nagpore observes that, as it is quite clear 
that the decree-holder: caused a notice, as 
required by Section 216 of Act VIII of 
1859 to be issued by paying tlubanah, 
he had done all that was necessary to show: 
that he had a bonå fide intention of execut- 
ing his decree; the appeal was, therefore, , 
dismissed with costs, 


The judgment-debtors appeal specially. 
We think that, looking to the decision of 
the Full Bench published in Volume VI of 
the Weekly Reporter, page 101, and to the 
instances laid down in that decision, that the 
decision of the Judicial Commissioner is not 
sufficient inlaw. The judgment-debtors had 
distinctly stated in the grounds of appeal that 
no service of notice had been made upon them 
—and upon this point there has been no en- 
quiry whatever. If this is the case, it would 
be a matter of evidence as to whether the 
application of the decree-holder was bona fide 
ornot. The Fall Bench in their decision 
quoted above observe, that if a party, who 
makes an application to the Court for exe- 
cution, should neglect to lodge the necessary 
tullubanah, his neglect would be evidence 
from which the Court, on a subseqgent appli- 
cation for execution, would have to decide 
whether the former application was a bond 
fide one or merely colourable for the purppse 
of keeping the decree alive. This is only one 
instance given. Another instance ‚mày be 
given, namely, that when .a party makes 
an application to the Court for execution, 
and lodges the necessary tullubanah but 
neglects to serve the notice, such neg- 
lect would be evidence from which the 
Court, upon a subsequent application for 
execution, would have to decide whether 
the former application was a bond fide one, 
or, as observed by the Full Bench, ‘‘ merely 
colourable for the purpose of keeping the 
decree alive.” Again, the Full Bench lay 
down that in all casés the Courts must de- 
cide whether the former application which 
is relied on was bon@ fide or not. The 
Judicial Commissioner appears to us to“ 
have decided this case simply upon the fact - 
that the tullabanah was paid, without de- 
ciding whether the application, looking to 
all the cireumstances of the case and to the 
objection of the judgment-debtors as to the 
non-service of notice, was a bong fide one 
or not. The case must, therefore, go back 
for a fresh decision on this point. 


Jackson, J.—I quite concur with Mr. 
Justice Kemp. I think that -neithe the 
decision of the first Court nor that of the 
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Appellate Court are right inlaw. ‘The ques- 
‘tion was whether a certain decree was bar- 
red execution on the ground of limitation 
or not. he judgment-debtors urged that 
it wag, barred by limitation, and it was for 
the decree-holder to show that he had ap- 
plied within the time allowed by the law 
of limitation. It has been held by’ this 
Court that he must show that, within three 
years next before his application for execu- 
tion, he had taken bona fide proceedings to 
enforce his decree or to keep it in force. 
The first Court here held, that as the judg- 
-ment-debtor had not been able to show that 
the application on the formér octasion was 
vot in good faith, therefore it must be held 
to be in good faith. That is, in short, what 


the decision of the first Court amounts to. |: 


The decision of the Appellate Court is that 
ns the decree-holder paid tullabanah for the 
service of a summons on the former appli- 
cation, therefore it must be held that his 
application to serve such summons was bond 
fide, and that it was not necessary to ascer- 


_ tain whether the summons was served or not. 


It seems to me that the mere fact that the 
»decree-holder paid a certain amount of money 
into Court in order to serve a summons, 
is not sufficient evidence that he was bona 
fide attempting to execute his decree ; for, 
if so, it might be said that the mere making 
of au application would be sufficient, for 
there also there would be a payment of 


' money in purchasing the stamps upon which 


the application is made. It seems to me that 
under the decisions of this Court, the ques- 
tion is not as to what formal proceeding the 
party took, but whether he can show that 
on the former occasion he was really taking 
steps to enforce the judgment, and whether 
these steps were bond fide .steps to carry 
out his decree, or whether they were merely 
nominal without any intention of carrying out 
his decree. Of course,g2 person may make 


‘. an application and may afterwards show that 


certain circumstances happened which ren- 
dered it unnecessary for him to proceed fur- 
ther. to serve his judgment-debtor with 
notice; oreven after paying tullubanah he may 
show that certain circumstances happened 
which furnished good reasons for not actually 
serving the notice, and even after serving the 


. notice he may show that he had some good 


and sufficient reasons for not carrying the 
execution further; but it seems to me that 
his proceedings are not shewn to be bona fide 
proceedings to carry out his decree, unless he 
.shows some good reason why they were not 
carried on to.the point of execution. 
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It is altogether wrong in law, as was ar- 
cued for the respondent in this case, to say 
that it was the business of the judgment- 
debtor to show that the proceedings were 
not in good faith. It is for the decree- 
holder to show that he is within the law of 
limitation, and to do so he must show that 
his proceedings were in good faith to carry 
out his decree. 





Neither of the lower Courts have gone 
upon this view of the law ; and J, therefore, 
concur with Mr. Justice Kemp in remand- 
ing the case for further trial. 





The 11th July 1870. 
Present: 


The Hon’ble F. A. Glover and Sir Charles 
Hobhouse, Bart, Judges. 


Minor’s education—Collector’s pow- 
ers—Jurisdiction — Section 12 Act 
KL of 1858. 


Case No. 92 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye, dated the 
18th February 1870. 


Ramendro Bhuttacharjee and another 
(Petitioners) Appellants, 


versus 


The Collector of Rajshahye (Opposite party) 
Respondent. 


Baboos Unnoda Pershad Banerjee and Zs- 
sur Chunder Chuckerbutty for Appellants. 


Baboos Onookool Chuader Mookerjee aud 
Juggadanund Mookerjee for Respondent. 


A Collector appointed guardian under Section 12 Act 
XL of 1858 has power to make arrangements for a 
minor’s education, and is not so far amenable to the 
jurisdiction of the Civil Courts. 


Glover, J.—WEe cannot, I think, interfere 
with the Judge’s order in this case. 


It appears that the Collector applied under 
Section 4 Act XL of 1858 for the appoint- 
ment of a fit person to take charge of the 
property aud person of the minor on the 
ground of a will executed by the Rajah 
Chunder Seekhuressur Roy, and the Civil 
Court on the 26th of September 1866 made 
an order under Section 12 of the Act ap- 
pointing the Collector to that charge. 


Tid, Civil 
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It may be that under the circumstances of 
the case the Judge ought to have acted 
under Section 7 ; but it is clear from the 
record that the appointment was made 
. under Section 12; and that being so, the 
Collector was competent to make arrange- 
ments for the management of the estate and 
the guardianship of the minor, ‘as -if the 
property and person of the minor were sub- 
ject to the jurisdiction of the Court of 
Wards,” and the present applicants never 
appealed against that order. 


Now, it has been ruled in the case of the 
Collector of Beerbhoom, appellant, versus 
Mundakinee Debee, decided on the 8th July 
1864, that with regard to such a minor’s 
education, the Collector acting asa Court of 
Wards has power to make arrangements, 
and is not so far amenable to the jurisdiction 
of the Civil Courts. 


I agree, therefore, with the Judge of the 
Court below in thinking that, so long as the 
certificate granted to the Collector under Sec- 
tion )2 of Act XL of 1858 is not recalled, the 
petitioners cannot interfere with his discre- 
tion as to the best way of educating the 
‘minor. It is for them to make out, if they 
can, a case under Section 21 of the Act. 


The appeal should, I think, be dismissed 
with costs. 


- Hobhouse, J.—The Collector in this case 
is said to be conducting the education of the 


minor otherwise than in accordance with the: 


will of the minor’s father, and it is urged 
that inasmuch as the Collector was appoint- 
ed guardian of the minor’s person under 
the terms of the will, so we have jurisdiction 
to direct the Collector to conduct that 
gurdianship in accordance with the terms of 
‘the will. 


We sent for the record appointing the 
Collector guardian, and wa find that the 
‘Judge on the 26th September 1866 appoint- 
ed the Collector guardian, not under the 
will, nor under Section 7 of the Act, but 
under Section 12 of the Act. 


. This being so, it is clear that the Collect- 
or quà guardian'in the conduct of the 
education of the minor is subject to -the 
jurisdiction of the Court of Wards, and not 
of the Civil Court. 


In this view, I agree in dismissing the 
‘appeal with costs, a 


The ILth July 1870. 


Present: Ry 
The Hon’ble H. V. Bayley and W, Markby, 
Judges. ` 


Seizure and attachment of the pro- 
perty of rebels — Procedure — Act 
XXV of 1857—Act IX of 1859. 


Case No. 223 of 1870. 


Special Appeal from a decision. passed by 
the Judge of Shahabad, dated the 31st 
December 1869, affirming a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 29th April 1869. 

Byjoath Singh and others (some of the 

Defendants) Appellants, 


Versus 


Messrs, E. R. Solano and others (Plaintiffs) 
Respondents, 


Baboos Unnoda Pershad Banerjee and 
Mohesh Chunder Chowdhry for Appellants. 


Messrs J. T. Woodroffe and G. Gregory 
and Baboos Onookool Chunder Mookerjee 
and Umernath Bose for Respondents, 


The procedure in regard to the seizure and attachment 
of property under Act X XV of 1857, and the adjudication 
of claims to such property under Act IX of 1859, point- 
ed out. 


Her that it isnot incumbent ona party aggrieved 
by acts done under these laws to bring a suit at all; but 
if he brings a suit, it must be brought within a year 
of the attachment or seizure complained of; 


A seizure within the meaning of Section 20 Act IX 
of 1859 is such a taking possession of the property 
forfeited as is referred to in Section 7 Act XXV of 
1857—not merely formal but actual. 


a 


Markby, J.—In this case the plaint and 


written statements fiave not been translated 3. 


but the Lower ‘Appellate Court states the 
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suit was one “for possession of certain , 


“ villages, which were sold by Government 
“ to plaintiffs through their agents as the 
“ property of certain rebels on the 30th 
“May 1859, under the provisions of Act 
“XXV of 1857 and Act IX of 1859.” 


The plaintiffs (as we are told by the Lower 
Appellate Court) alleged that the defendants 
opposed their possession in Assin 1267, 
and that some of the defendants retained 
possession and appropriated the produce; 
the plaintiffs, therefore, sued for possession 
and mesne profits. 
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‘Amongst other issues, which are not now 
material, the Court of first instance raised an 
issue:—‘‘gvhether Phulwan Singh and defend- 
“ ants Now 3 to 8 (that is, the alleged rebels) 
“ or the defendants Nos 9, 10 and 11 (that is, 
“ the appellants before us) and their ancestors 
“€ were in possession of the Mouzahs for a 
“c period of 12 years up to the date of the sale 
“to plaintiffs—the 19th April 1859 ; and 
by what means, z. e. which party had the 
‘right of malik (proprietor) up to the said 
“ date; and is plaintiff’s claim just and ad- 
€t judgeable.” 


This issue, thongh not very clearly ex- 
pressed, seems to me to raise the question 
who was the owner of this property at the 
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“ attached by Government, it must de held to 
“have been in the legal possession of the 
“Collector, until the purchaser at tha 
‘ Government sale was put in possession,” 
And relying ona decision of this Court, 
the District Judge holds that the defen- 
dants appellants “ should have preferred 
“their claims and brought a suit to set 
‘aside the attachment and sale within one 
“year from the date of the attachment of 
“the property ;” and that “no claim, how- 
“ever just, can be listened to if not brought 
“within the year.” 

I take the facts as found by both Courts 
to be that there was an attachment of this 
property on the I4th July 1858; that the 
defendants were then in possession and have 





date named,—the rebels or the present ap- | remained in possession by receiving the reuts 


pellants and their ancestors. 


The Subordinate Judge considered that 
the defendants (by which he no doubt means 
the defendants 9, 10 and 11, the appellants 
before us) wholly failed to prove their 
possession prior to 1266, ¢. e., prior to plaint- 
iff's purchase ; and he also expresses an 
opinion (though the District Judge thinks 
that he did not decide the case on that 
ground) that the property really belonged 
‘to the rebels. The Subordinate Judge ex- 
presses an opinion (and the District Judge 
thinks this is the ground of his decision) 
that the defendants are barred by Section 20 
‘of Act IX of 1859 from setting up any 
claim to this property. From some further 
observations bearing on the question of 
‘wasilat, I gather that the Subordinate Judge 
also considered the defendants 9, 10 and 11 
to have been in receipt of the rents and pro- 
fits of ‘the property from the 80th May 1859 
up to the present time, though he considered 
that possession to be illegal and to be held, 
not in their own behalf, but on behalf of the 
rebels, ° 


The Lower .Appellate Court finds the 
facts on this part of the case as follows :— 
“ Not only was there regular attachment of 
«the property on, the 14th July 1858, but 
“after the plaintiff’s purchase formal pos- 
“ session was given of the property under the 
tamul dustuck, dated 80th May 1859, cor- 
‘ responding with Jeit 1266, Hence, in this 

- © cageit-can hardly be said, even if the said 
« defendants had prior to the said attachment 
‘been in possession, that they have had 
‘undisturbed possession for the 12 years 

-ét preceding the institution of the suit, In 
‘fact, from the time thg property was 


a 
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and profits since that date until now. ‘It is 
not found that there was any adjudication 
of forfeiture after or simultaneously with the 
attachment ; nor is it found that the Govern- 
ment took possession or attempted to take 
possession otherwise than by attachment; 
nor is it found that the purchaser was put 
in possession otherwise than “ formally” 
by the amul dustuck, which I take to be a 
written order by the Collector authorizing 
the purchaser to take possession. 


It appears to me that the judgment of the 
District Judge has proceeded on a miscon- 
ception of the law in more than one parti- 
cular, As I understand the law, at first 
forfeiture only took place on a conviction ; 
but by Act XXV of 1867, Section 2, power 
is given to the Court having anthority to 
try the offender, upon the application of the 
proper officer, to hold an inquiry, and upon 
proof that a person who has committed 
mutiny, treason, and other like offences, is 
dead or has escaped, or after diligent search 
cannot be found, to adjudge his property 
liable to be forfeited to Government. Thera 
are, therefore, two species of forfeiture ; ona 
on a conviction, and the other on an adjudi- 
cation. Sections 3 to 6 provide in detail 
what shall be the effect of forfeiture on 
conviction and adjudication respectively ; 
and Section 7 provides that after the con- 
viction or adjudication, the Collector may 
seize and take possession of the forfeited 
property, and may require the assistance of 
the Civil Court of the district for that pur- 
pose; which Court is to hear and determing 
in ® summary Manner upon petition any 
matter in dispute in relation to such property. 
The party against whom the order ‘is made 
may bring a suit to establish his right af 
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any time within a year, from the date of the 
order of the Civil Court. By Section 9 no 
suit or other proceeding on account of the 
seizure of any property seized in pursuance 
of the Act, or for the recovery thereof, or 
for the proceeds, shall lie unless the same be 
instituted within one year of the seizure, 


Then by Section 10a wholly distinct pro- 
vision is made, by which a Magistrate is 
empowered, if it appear to him that property 
liable to be forfeiéed is likely to be made 
away with, to ‘attach such property and to 
secure the same until the’trial of the offend- 
er, or until an inquiry for the purpose of 
adjudication. 


By Act IX of 1859 power was given to 
issue a special commission for the adjudi- 
cation of claims to property seized as forfeit- 
ed. Section 18 provides that when any 
property shall have been attached or seized 
by an officer of Government, the validity of 
such attachment or seizure shall not be 
questioned in any Court except in certain 
specified cases. Section 19 provides when 
,and by whom property attached or seized 
or forfeited shall be released; and then 
Section 20, on which this decision turns, 
is as follows :—“ Nothing in this Act shall 
“be held to affect the rights of parties 
°“ not charged with any offence for which 
“ upon conviction the property of the offend- 
“er is forfeited, in respect of any pro- 
‘“ perty attached or seized as forfeited, or 
“ liable to be forfeited to Government ; pro- 
* vided that no suit brought by any party in 
“ respect of such property shall be entertain- 
« od, unless it beinstituted within the period 
“ of one year from the date of the attach- 
“ ment or seizure of the property to which 
“ the suit relates,” 


Now, if appears to me that there are two 
totally distinct points of time from which 
the year mentioned in Section 20 begins to 
run; one is the date of attachment, and 
the other is the date of the seizure. These 
are two totally distinct proceedings. One 
takes place before adjudication, and the 
other after; one is the sole act of the 
Magistrate, and the other is the act of the 
Collector assisted by the Civil Court. No 
doubt, itis implied that either would be a 
ground for bringing a suit, —but they would 
be distinct causes of action ; and there is 
nothing that I can see either in Act XXV 
of 1857 or Act IX of 1859 which renders 
it incumbent on the party aggrieved to 
bring a suit at all. If -he goes bring a suit, 
it must be brought within one year of the 
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attachment, if he complains of the attach- 
ment; or within one year of the seizure, if 
he complains of the seizure. b ` 

As I understand the finding ofethe Lower 
Appellate Court, there was an attachment 
on the 14th July 1858. The judgments of 
both Courts are wholly silent on ‘the ques- 
tion whether there was any adjudication 
of forfeiture. But, I thiuk, it is clear that 
if there was an adjudication, thera was no 
seizure within the meaning of Section: 20 
of Act IX of 1859. By seizure I under- 
stand to be meant such a taking possession 
of the property forfeited as is referred’ to 
in Section 7 of Act XXV of 1857 ; that 
is, not a mere formal taking of possession 
by issuing notices and giving amul-dustuck, 
but an actual transfer of possession from 
the former proprietors to the Collector or 
his vendee. The mere issuing of notices 
and giving of an amul dustuck would, in 
my Opinion, amount to nothing unless they 
were acted on. Therefore, even: supposing 
the defendants to be in other respects affect- 
ed by Section 20, in my opinion there 
has been, as yet, no seizure shewn-to have 
been made ; and for that reason the applica- 
tion of Section 20 is excluded. 

It is not, therefore, necessary to express 
any opinion upon the other point. raised, 
namely, whether the Section being in terms 
only applicable to the person bringing s suit, 
can have any application at all to persons 
who are not bringing a suit, but are defend- 
ants who are claiming the property. = 

The suit will, therefore, have to be re- 
manded, and the issues which the Judge 
will have to try are 

1sf— Whether the property in suit was 
the property of the rebels, Phulwan Singh, 
Joynath, Juddoo, Daon Singh, Bhurosee 
Singh, Ramoo Singh, and Ram Dhyan Singh, 


2nd.—If so, whether it was adjudicated 
to be forfeited wader Section 2 of Act 
XXVII of 1857. 

If these two points are established. then 
the property became vested in Government 
on the date of adjudication, which adjudica- 
tion must be conclusively presumed to ba 
a valid adjudication if formally made by 
the proper officer, And if the property 
was so vested in the Governmeut, then 
there is no dispute that it passed to the 
plaintiffs, who, if these two points are estab- 
lished, are entitled ton decree. If they 
fail on either of these points, the suit must 
be dismissed, 

Bayley, J—I 


concur in this order of 
remand, F ei ' 


+a 
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RP The 12th July 1870. 
Present: 


. t 
The Hon’bte J. B. Phear and Dwarkanath 
Dt ls Mitter, Judges. 


è Purchase of land — Specification. — 
Description—Infructuous decree. 


_ Case No. 612 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 18th January 1870, modifying a 
decision’ of the Officiating Moonsiff of 
Naraingunge, dated the 29th June 1869. 


Ameeroonissa Khatoon (one of the Defend- 
ants) Appellant, 


l VETSUS 
_ Kumolakant. Roy (Plaintiff) Respondent. 
Baboo Nuleet Chunder Sein for Appellant. 


Baboo Huree Mohun Chuckerbutty for 
Respondent. 


A party who buys a specified talook with the addi- 
tional description that that talook contains so much 
land, gets the whole land which the specification of 
his vendor covers and which was intended to be sold, 
although it may be more than was contained in the de- 
scription. i $ 

Phear, J.—=Tue plaintiff sues to recover 
certain lands in Kismut Bouennuggur which 
he terms hig rent-free jibka lands. In his 
plaint he admits-that he sold the defendant 
his talookee lands in the same kismut. 
The Lower Appellate Court, indeed both 
the Courts below, have found that the plaint- 
iff has failed to make out‘the title on which 
he sues to the land which he claims. 


‘But the Lower Appellate Court says that’ 


inasmuch as it appears that the. defendant 
purchased only 2 kanees 16 gundahs of 
talookee lands belonging to the plaintiff ‘in 
Kismut Bonennuggur, and that it also ap- 
_ pears clearly he (plaintiff) has a certain por- 
tion of rent-free lands in the said kismut, 
therefore the plaintiff is entitled to recover 
all the lands which the defendant has of his 
in this kismut with the exception of the 2 
‘kanees 16 gundahs; that is, that he is en- 
titled to recover 164 gundahs because it ap- 


pears that the defendant has that amount of | 


land of the plaintiffs beyond the 2 kanees 
16 gundahis. 

This is manifestly a wrong judgment, and 
tlfe decree which is founded on it must, by 
the nature of the case, be infructuous ; for 


the 163 gundahs which the Lower Appellate 
Court does declare that the plaintiff is en- 
titled to recover are in no way specified and 
cannot be specified, 


It appears to us that upon the findings at 
which both the lower Courts have arrived, 
the plaintiff has altogether failed to make 
out his title to the land which he claims, 
He is not, therefore, entitled to succeed, 
because the description under which the de- 
fendant bought does not peecisely correspond 
with the amount of land originally belong- 
ing to the plaintiff, which he (defendant) now 
holds by virtue of that purchase ; and we 
may add that it is altogether fallacious 
reasoning to argue that, because the defend- 
ant has bought a specified talook with the 
additional description that that talook con- 
tains -so many kanees, so many gundahs, he 
does not get a good title to more land than 
that number of kanees and gundahs. On 
the contrary, he gets the whole land which 
the specification of his vendor covers and 
which was intended to be sold. 


The decree of the Lower Appellate Court 
in so far as it reverses the decision of the 
first Court is wrong; and therefore it follows 
that the decision of the Lower Appellate 
Court must be reversed, and the plaintiff's 
suit must. be dismissed with costs both in 
this Court- and in the Lower Appellate 
Court. 





The 12th July 1870, 
Present: 


The Hon’ble Sir Richard Couch, Ke., Chief 
Justice, aud the Hon’ble L. S. Jackson 
and F. A. Glover, Judges. 


Hindoo Law — Mitakshara — Gentiles 
` — Succession, “ 


Case No. 82 of 1869. 


Regular Appeal from a decision passed by 
the Deputy Commissioner of Lohardugga, 
dated the 24th February 1869, 


Thakoor Jeebnath Singh (Plaintiff) 
Appellant, 


VETSUS 


The Court of Wards and others (Defendants) 


° . Respondents. 
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Baboos Sham Lall Mitter and Mohendro 
Lall Seal for Appellant, 


Baboos Onookool Chunder Mooherjee, Ro- 
mesh Chunder Mitter, Unnoda Pershad 
Banerjee, Hem Chunder Banerjee and 
Mohesh Chunder Chowdhry for Respond- 
‘ents. 


Section 5 Chapter 2 of the Mitakshara was not intend- 
ed to be an exhaustive enumeration of the gotr ajas 
(gentiles), but only a statement of the order in which, 
they would inherit, and does not, therefore, limit the 
inheritance to the erands@ns of the paternal poe 
und paternal great-grand father. 


Couch, C. J.—Tauis is an appeal from the 
decision of the Deputy Commissioner of 
Lohardugga dismissing the plaintiff’s suit 
with costs. The suit was brought to obtain 
possession of the’ Ramghur estate as heir to 
Triloke Nath Singh, deceased. The plaint- 
iff is the son of the sister of Triloke Nath’s 
father, and the defendant Brum Narain is 
the great-grandson of the great-grandfather 
of the grandfather of Triloke Nath ; and the 
main question which has been raised in this 
appeal is whether the plaintiff is, under the 
Jaw contained in the Mitakshara, ‘the heir to 
the deceased Triloke Nath in preference to 
Brum Narain, it being assumed that by the 
custom of the family, the defendant Maha- 
ranee Heera Nath Koomaree, the mother of 
the deceased, is incapable of inheriting. The 
argument for the plaintiff has been rested 
upon the interpretation which, it is contend- 
ed, should be put on the 5th Section of the 
2nd Chapter of the Mitakshara ; and it is 
said that in that Section the author refers 
to the textin Section 1, Verse 2, and enu- 
merates the heirs; and that ouly those are 
. gentiles (gotrajas) who came within the 
scheme of Section 5, by which itis said the 
collateral succession is limited to the grand- 
son of the common ancestor, the degrees 
being reckoned in the direct line, and on 
failure of these the cognates succeed. Thus 
Brum Narain, who is a great-grandson of 
the common. ancestor, would be excluded, 
and the plaintiff, who is the nearest cognate, 
entitled to the inheritance. 


Before noticing the decided cases upon 
the point, we think we had better consider 
the text of the Mitakshara. 


In Chapter 2, Section 1, Verse 2, the rule 
of Yajnavalkya is given :—“ The. wife, and 
& the daughters also, both parents, brothers 


“ likewise, and their sons, gentiles, cognates, 


“a pupil, and fellow-student ; on failure of 
“ the first among these, the next in order is 
: ` 


“ indeed heir tothe estate of one who de- 
‘“ parted for heaven leaving no male issue. 
This rule extends to all persons and 
“¢ classes,” By 


In Section 5, the author, having ein the 
previous Sections commented on the right 
of the wife, the daughter, and the daughter’s 
sons, the parents, and the brothers, proceeds 
to comment on the succession of the gotrajas 
or gentiles. In the first place, the paternal 
grandmother takes the inheritance, and on 
failure of her the paternal grandfather, the 


uncles and their sons—Section 4. 


“ Qn failure of the paternal grandfather's 
“line, the paternal gr eat-grandmother, the 
 orenat-orand father, his sons and their issue, - 
“ inherit”—Section 5, 


Tt is urged that the author thus limits the 
inheritance to the grandsons of the paternal 
grandfather and paternal great-grandfather, 
and that the words which follow—*“ In this 
“ manner up to the seventh-degree must be 
“understood the succession of kindred be- 
“ longing to the same geueral family’—ap- 
ply the same rule to the descendants’ of 
remoter ancestors. If this be the inter- 
pretation, the author of the Mitakshara does 
nuot expound the text of Yajuavalkya by 
stating the order in’ which the gotrajas or 
gentiles are to succeed; but he makes a dif- 
ferent rule of succession by which some of 
them are altogether excluded from the in- 
heritance, the text of Yajuavalkya, being 
that on failure of the gentiles, the cog- 
nates (the next in order): are to succeed. 
It it reasonable to suppose the author in- 
tended to state the order of succession 
among gotrajas rather than.to introduce a 
different rule. And it has been suggested 
in the argument for the respondent, that the 
making the: enumeration in the collateral 
line cease at the grandsons is explained, 
by the offering of funeral oblations, It is 
argued for the respondent that, as the Sapin- 
das are of two grades,’ the nearer who offer 


and partake of pinda (the rice ball) entire; ` 


and ‘the remoter who offer and partake of’ 
merely the wipings of the hands, the author 
keeping in mind the text he had before 
cited in Section 3, Verse 3, and Section 4, 
Verse 5, ‘* To the nearest Sapinda the 
‘inheritance next belongs,’ enumerates 
the Sapindas in the order of propinquity, 
omitting the great-grandsons of the father, 
of the paternal grandfather, and of the 
paternal grent-graudfnther, because they 
are remoter than the kindred he mentions. 
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And the passage in Subadhini translated in 
the note at page 144, West and Bihler,.is 
consistents with this. It is ‘on failure of 
“ the fath®r’s line, the line of the father 
‘(musts be understood to) end with the 
“ brothers and their sons,” which may mean 


e for the purpose of determining who are the 
- nearest Sapindas. 


It cannot be supposed 
that it was intended entirely to exclude the 
father’s great-grand-son, and that the inheri- 
tance should go to another family. 


That the 5th Section was not intended 
to be an exhaustive enumeration of the 
gotrajas, but only a statement of the order 
in which they would take, seems to be the 
interpretation which is consistent with the 
text which was being expounded, and with 
the ruling principle of the Hindoo Law of 
inheritance, and ought to be preferred, But 
the question is really settled by decisions. 
In Ruteheputty Dutt Jha versus Rajender 
Narain Roy, II Moore’s Indian Appeals, 
132, it was held that by the Hindoo Law 
in force in Mithila, the party in possession 
being descended in the sixth degree in the 
paternal line was to be preferred to the 
maternal line, At the close of the judgment, 
it is said that the Mithila law was against 
the claim of any relation on the mother’s 
side, till those on the father’s side to the 
seventh degree have been exhausted. Some 
of the authorities quoted in that case—the 
Vivada Chintamani and Vivada Chandra for 
instance--do not belong to the Benares 
School, by the law of which the case before us 
is governed; but this is not a point upon 
which there appears to have been a difference 
between the Mithila and Benares Schools. In 
Mussamut Dig Daye versus Bhuttun Lall, XI 
Weekly Reporter, 500, it was held by Mr. 
Justice L. S. Jackson and Mr Justice Mitter 
that gentiles must be exhausted before the 
cognates can succeed. There are several 
‘decisions in the North Western Provinces 
upon the law according to the Benares School. 
In Duroo Singh versus Rai Singh, S. D.. A. 
Reports, 1864, page 521, it was held that 
though the great-grand-sons of the paternal 
great-grand-father of the last male owners 
are not expressly enumerated by Sir W. 
Macnaghten as heirs according to the law 
as current in Benares, yet they are entitled 
to inherit. a 

In Agur Singh versus Ram Singh, S. D. A. 
Reports, N. W. P., July 1865, page 4, it 
was also held that in the tracts governed 
by the Benares Law, a great-grand-son is 
included among near heirs, and several 


previous decisions to the same effect are 
quoted at page 11, In that case both the 
claimants and the deceased appear to have 
been in the fifth degree from the common 
ancestor. There is another decision in tha 
same Court, Shoodhyan versus Mohun 
Pandey, II Sudder Dewany Adawlut Re- 
ports, N. W. P., 1863, page 134. 


In the Bombay Presidency the same con- 
struction has been put on the mitakshara ; 
and the series has been considered by the 
Shastris as not exhaustive, nor intended to 
exclude others than those named, but only as 
an exemplification of the general doctrine;— 
Digest of Hindoo Law by West and Bühler. 
Book I, page 139. It was also recognized gs the 
law of the mitakshara in Ranee Sreemutty 
Debia versus Ranee Koond Luta, 4 Moore’s 
Indian Appeals, page 292.* 


We are, therefore, clearly of opinion that 
the appellant is not entitled to the inheri- 
tance in preference to the respondent Brum 
Narain, and that the decision of the lower 
Court on this point is right. As regards 
that part of the case which is described in 
the plaint and is called in the grounds of 
appeal the constitution of an heir by ap- 
pointment, we need only say that, taking the 
evidence of Maharanee Prem Koomaree to be ` 
entirely true, there was no adoption nor any 
thing which would by Hindoo law alter the 
status of the plaintiff, and give him any 
other right of succession than he had as the 
father’s sister’s son. The question between 
the Maharanee and the defendant Brum 
Narain is the subject of another suit. As 
between the plaintiff and Brum Narain, the 
decision of the lower Court is right; and the 
appeal must be dismissed with costs as 
against the second and third respondent, 
but without .costs as against the first re- 
spondent, the Court of Wards. 


*7W.R, P, Cu p. 44, 
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The 12th July 1870. 
Present : 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Sale of moveable property not the 
judgment-debtor’s — Decree-holder’s 
ifability. 


Case No. 526 of 1870. 


Special Appeal from a decision passed by 
the Judge of Rungpore, dated the 18th 
December 1869, modifying a decision of 
the Subordinate Judge of that District, 
dated the 4th December 1868. 


Kanaye Pershad Bose and another (Plaintiffs) 
Appellants, 


Q 


VETSUS 


Hur Chand Manoo (One of the Defendants) 
Respondent. 


Baboo Grish Chunder Ghose for Appellants, 


Baboos Onookool Ghunder Mookerjee and 
Ram Churn Mitter for Respondent. 

A decree-holder who has caused the sale of moveable 

property not belonging to his judgment-debtor, though 


he has done so in perfect good faith, is liable to make 
good ihe value of that property to its rightful owner. 


Mitter, J. —THE only question raised in this 
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lity of a mistake that the property against 
which he intends to execute his deeree is 
really the property of his debtor. No mistake 
on this point, however innocently fommitted, 
can relieve him from the consequences of his 
ownact, which is certainly an act of trespass 
so far as the rightful owner is concerned; and ° 
I see no reason in justice or equity why the 
latter should suffer in consequence of such 
a mistake, It hasbeen said that the right- 
ful owner may follow the property in the 
hands of the purchaser who purchased it at 
his own risk and peril. But there is no law, 
that I am aware of, Which says that this is 
the only remedy of the rightful owner. Sup- 
pose, for instance, that the purchaser is an in- 
solvent, or that he is beyond the reach of the 
Court’s process, or that the rightful owner is 
unable to find him out. Is the rightful owner 
to pocket the loss because the decree- 
holder had acted under a mistake? Tsee no 
reason whatever for acceding. to such a 
contention. 


Much stress has been laid by the pleader 
for the respondent upon two decisions of 
this Court—the one reported in page 119 of 
the 9th Weekly Reporter ; tbe other in page 
528 of the llth Weekly Reporter. But 
neither of these two cases appears to me to 
have any bearing upon the point now under 
our consideration, All that was decided in 
the first case was that the owner of a move- 
able property sold in execution of a decree 
is at liberty to follow that property in the 
bands of the purchaser ; but no question 
relating to the liability of the decree-holder 
seems to have been raised or discussed 
before the learned Judges by whom that 
decision was passed. In the second case it 
was found as a fact that the judgment-debtor 
had a moiety share in the property seized 


special appeal is whether a decree-holder, | OY the decree-holder ; 80 that if any body 


who has caused the sale of a moveable pro- 
perty not belonging to his debtor, is liable 
to make good the value of that property to 
its rightful owner, supposing that he, the 
decree-holder, had acted in perfect good 


faith. 


I am of opinion that this question ought 
to be answered in the affirmative. Whether 
the decree-holder had acted in good faith or 
not, does not seem to me to be of much 
importance*one way or the otber. It is 
beyond all question that a decree-holder 
has no right to seize a property which does 
not belong to his debtor, and he is therefore 
bound to satisfy himself beyond the possibi- 


| was to blame, if was the auction-purchaser - 
who 


had taken possession of the entire 
property notwithstanding that he was entitled 
to one-half of it only as the purchaser of 
the right, title, and interest of the judgment- 
debtor. There isa case, however, in page 
329 of the 12th Weekly Reporter which 
directly supports my view. $ 


For the above reasons, I would reverse the 
decision of the Judge and restore that of 
the Court of first instance. The costs of 
this Court and of the Lower Appellate 
Court ought to be borne by the decree- 
holder,- respondent, i 


Loch, J.—1 concur. 
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The 13th July 1870. 


à ‘Present: 
The Hor®ble F. A. Glover and Dwarkanath 
. Mitter, Judges. 


Suit for measurement—Jurisdiction 
—Section 9 Act VI (B. C.) of 1862— 
Appeal—Section 337 Act VILI of 
1859, 


Case No. 291 of 1870 under Act X of 1859, 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 22nd 
January 1870, reversing a decision of the 
Deputy Collector of that District, dated 
the 6th October 1869. 


Doorga Chunder Doss (Plaintiff) Appellant, 
| versus 


Bhooyan (Defendant) Re- 
spondent, 


Baboos Romesh Chunder Mitter and Anund 
| Chunder Ghossal for Appellant. 


Mahomed Abbas 


Baboos Nuleet Chunder Sein, Karoona 
Doss Bose and Kalee Mohun Doss for Re- 


spondent. 


In a suit under Section 9 Act VI (B. C.) of 1862 for 
aid to measure his ryot’s land, plaintiff claimed the 
proprietorship as purchaser from the owner, while do- 
fendants denied the proprietory right of either plaint- 
iff or his vendor. The Deputy Collector finding that 
plaintiff's vendor had been proprietor, and had received 
rent up to the date of sale, gave plaintiff a decree which 
was reversed by the Judge in appeal as made without 
jurisdiction. 

Herrn (Mitter, J. dissentiente) that the Judge was right 
and that it was not enough for plaintiff to be able to 
prove his title, he having being bound to show that he 
was a proprietor in possession in some way or other. 


HE xp (Mitter, J. dubitante) that as the Deputy Collect- 
or’s decision proceeded on a ground common te all the 
defendants, the Judge had jurisdiction under Section 
337 of the Code of Civil Procedure to reverse the de- 
cree on the appeal of only one®of the defendants, 


Glover, J.— THE plaintiff in this case sued 
under Section 9 Act VI of 1862, B. C., for 
assistance to measure his ryot’s, the defend- 
ant’s land. He claimed the proprietorship 
of the-estate—the half of a small talook— 
as purchaser from the owner, one Akbur 

Ali. 

Abbas and the other defendants denied 
plaintiff’s right as proprietor, and averred 
that Akbur Ali, plaintiff's vendor, was not 
owner of any portion of the talook. Abbas 
appears to be a co-sharer in thé estate as 
well as a cultivating ryot. 
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The Deputy Collector made what he calls 
a summary enquiry into the right of pro- 
prietorship, and found that Akbur Ali was a 
part owner, and had received the rent of the 
land up to the year 1275, B. S., the date of 
sale to the plaintiff. He, therefore, gave 
plaintiff a decree, reserving all question 
of title. 


The Judge on appeal reversed this 
decision, thinking that the Revenue Courts 
had no jurisdiction wherg the party claiming 
the right to measure was admittedly out of 
possession, and where his title to the land 
was disputed by third parties. 


In special appeal, it is contended— 


(1) That the Judge ought to have de- 
cided whether plaintiff’s vendor, Akbur Ali, 
was in possession and in receipt of rent up to 
the date of sale; and 


(2) That the decision of the Deputy Col- 
lector ought not to have been reversed in its 
entirety merely on the appeal of Abbas 
alone. 


On the first point, I think that the Judga 
was right; and that Section 9 Act VI of 
1862, B. C., cannot be employed to give title 
by aside wind, or to virtually decide questions 
of proprietory right under cover of a right to 
measure. ÅA plaintiff coming into Court 
under this Section as proprietor must show 
that he is a proprietor in possession ; it is not 
enough that he may be able to prove his 
title. He must be in possession before he 
can claim the right to measure, and the only 
question the Revenue Court has to try under 
Section 9 is ‘ who isin possession.” The case 
of Kalee Dass Nundee versus Ram Gutty 
Sein, VI Weekly Reporter, page 10, lays 
down the same ruling: and Pureejan Khatoon 
versus Bykuot Chunder Chuckerbutty, VII 
Weekly Reporter, page 96, is exactly in point. 
In that case, as in the present, the defendants 
who were ryots in the estate, pleaded that 
the lands did not belong to the plaintiff but 
to another party ; aud it was held that the 
act contemplated possession by the receipt 
of rents for those land of which. measure- 
ment was required, and that where such 
possession was not proved the suit should 
be dismissed. 

This possession is explained (and I think 
properly) to mean possession, not only by 
receipt of rent, but any sort of bond fide 
undoubted possession (in the case of Raj 
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Chunder Roy, 4 Weekly Reporter, 16.)| him to the plaintif on the 6th of Chyet 


But the result of all the cases is that a party 
Seeking to measure under Act VI of 1862, 
B. C., ‘mist be in possession of the estate 1 in 
some way or other. 


Now, the plaintiffin this suit is admit- 
tedly out of possession. He has neither 
got manual possession of the estate, nor 
has he ever received any rent from it; 
and if.seems'to me immaterial whether his 
vendor Akbur Asli. had possession, and 
received rent or not so far as a suit of this 
kind is concerned. It is clear that that pos- 
Session was never transferred to the plaint- 
iff, and until he acquires it, he cannot, in 
my opinion, sue for measurement. ~ 


The second objections is not taken in the 
petition of special appeal ; but if we were to 
allow it, I do not: think that it mends the 
plaintiff's case. Section 337 of Act VIII 
of 1859 saysthat where there are two or 
more defendants in a suit, and the decision 
‘of a lower Court proceeds on any ground 
common to all, any one of the defendants 
may appeal against the whole decree, and the 
Appellate Court may reverse or modify the 
decree. 


Now, the defence of Abbas and his co-deé- 


fendants, who were all treated.as ryots, was, 
amongst other things, that the plaintiff had 
no title ; ; and the Deputy Collector decided 
that point adversely to all the defendants, 
so that when Abbas appealed on the same 
question, he was appealing against a judg- 
ment which was adverse to all the defen- 
dants on a ground common to all of them, 
and on his appeal alone, therefore, it seems 
to me that the Judge had jurisdiction to 
reverse the Deputy Collector’s decree as 
against all the defendants, 


I would reject this ee appenl with 
costs. 


Mitter, J.—This was a suit instituted by 
the plaintiff, now special appellant before 
us, under the provisions of Section 9 Act 
VI of 1862 of' the Bengal Council. 


The material averments in the plaint 
were to the effect that the talook sought 
to be measured was the property of defen- 
dants 1 and 2; that the said defendants 
were in possession thereof, partly by holding 
certain lands as their mxéz-jote, and partly 
by receiving rents from the other defend- 
‘ants ; that the share of the said talook be- 
longing to the defendant No. 1, was sold by 


1275 ; that on the 15th Jeyt 1276, the 
plaintiff served a notice on all the defendants 
calling upon them to point out tg’ him the 
lands ‘reapectively held or oceupie by them, 
and that on their failure to do so the plaint- 
iff has been obliged to bring this action for 
the declaration of his right i measure the . 
said lands. 


Defendant No. 1 admitted the claim of the: 
plaintiff, but the other defendants repudiated 
it on the ground that neither he nor his 
vendor had any title to or possession: in the 
talook in question. 


The Deputy Collector, who tried the case 
in the first instance, gave a decree to the 
plaintiff holding that it was satisfactorily 
proved by the evidence on the record, that 
the vendor of the.plaintiff was entitled toa 

certain share in the talook in question, and 
that he was in possession thereof up to the 
date of the plaintiff’s purchase. 


Against this decree defendant No. 2 alone 
appealed to the Judge, but that officer has 
dismissed the entire claim of the plaintiff 
upon two grounds, namely, Ist, that the 
rights and interests of the plaintiff's ven- 


‘dor being disputed by the defendants, the 


Revenue Courts have no jurisdiction to en 
quire into those rights; and 2ndly, that 
the plaintiff himself has never been in pos- 
session since the date of his purchase. 


I am of opinion that neither of these 
grounds is sufficient to meet the require- 
ments of this case. It is true that the title 
and possession of the plaintiffs vendor have 
been repudiated by the defendants ; but this 
circumstance cannot, in my opinion, effect 
the jurisdiction of the Collector to try whe- 
ther that repudiation is true or false. Were 
it otherwise, the jurisdiction of the Collector 
would be absolutely dependent on the nature 
of the defence set up; and this conclusion 
would be certainly contrary to all the recog- 
nized principles by which questions of ju- 
risdiction are determined. The law: says 
“that the Collector shall proceed to énquire 
into the case in the manner provided for’ 
suits under Act X of 1859; and he is 
therefore bound to decide all questions 
necessary for the right decision of the case, 
whether they are questions of disputed title 
or of disputed possession. The Judge 
says—‘“‘ It may be that the rights and in- 
terests of Akbur Ali are contested merely 
to oppose the plaintiff; but if such is the 
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case, he must seek his remedy in the Civil 


Courts, but he cannot obtain redress by 
suing for assistance to measure the lands.” 


‘If this re@souing is correct, all that a ten- 


ant has to “Io is to deny the title of his 
landlord* and the Collector would be bound 
to hold his hands notwithstanding the, gross 
fraud 'iavolved in the denial. Surely, the 


jurisdiction of a Court of Justice cannot: 


depend upon the honesty of the defendant ; 
and I.see no reason for making any distinc- 
tion inthis respect between the jurisdiction 
of the Revenue Courts and that of any 
other Court in this country. 


The other ground upon which the J udge’s 


. -decision is based requires a more careful 


consideration. Idonot wish in this case 
to'raise the question as to whether a pro- 
prietor who is de facto out of possession is 
competent to avail himself of the provisions 
of Section 9 of Act VI of 1862. But as- 
suming that this question ought to be an- 
swered in the negative, I donot see any ren- 
son why the plaintiff should not be permit- 
ted to maintain this suit, merely because he 
himself has not received any rents from the 
defendants since the date. of his purchase. 
The first Court has distinctly found as a fact 
that his vendor Akbur Ali was in possession 
of the talook in question up to that date ; 
and as this finding has not been reversed on 
appeal by the Judge, the plaintiff is fully 
entitled to assume it to be correct for the 
purposes of the present discussion. Sup- 
pose, then, that there had been no sale to the 
plaintiff and tliat this suit had been brought 
by Akbur Ali himself. Could it have been 
contended for one moment that the mere 
fact of Akbur Ali’s not having received any 


‘rents from the defendants during the in- 


terval between Chyet 1275, the date of the 
plaintiff's purchase, and Srabun 1276, the 
date of the institution of this suit, would 


+ . ® . a 
- have been a sufficient answer to his claim ? 


And would the defendants have been permit- 
ted upon that ground alone to say that 
Akbur Ali was not a proprietor in the re- 
ceipt of rents within the meaning of Sec- 
tion 9 Act VI of 1862? If Akbur Ali was 
in the receipt of rents from them in 
Chyet 1275, there can be no doubt whatever 
that he was in possession through them up 
to that date. How then could it have been 
contended that they were not his tenants in 
Srabun 1276, or that he was not in posses- 
sion through them at that time, merely 
bYcause he did not receive any rents from 


_ them during the interval in question, par- 
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ticularly when it is borne in mind that that 
interval would have scarcely sufficed to en- 
able him to.make his poonia for 1276 ? It 
‘is a notorious fact that rents are not collect- 
ed from the ryots in this country every 
month in the year ; andif the mere fact of 
‘the non-receipt of rents during a short in- 
terval like the one under our consideration, 
is sufficient to convert a proprietor in posses- 
sion into a proprietor out of possession, no 
zemindar in this country would ever be 
able to maintain an actiog under Section 9 
Act VI of 1862. Suppose, again, that Akbur 
Ali bad brought a suit against these very 
defendants for arrears of rent ; and suppose 
also that the period for which those arrears 
were claimed was the very period interven- 
ing between Chyet 1275 and Srabun 1276. 
Could it have been contended for one mo- 
ment that Akbur Ali was noja proprietor 


in possession merely because he did not | 


receive any rents from the defendants during 
the period in question ? And would the de- 
fendants have been permitted upon that 
ground sione to say that they were not his 
tenants in Srabun 1276? 
would have been quite open to the defen- 
dants in such a suit, as ina suit for measure- 
ment under Section 9, to prove that the re- 
lation which existed between them and 
Akbur Aliin Chyet 1275 had been subse- 
quently determined in due course of law, or 
even that they had been paying their rents 
bond fide to some one else since that date ; 
but in the absence of such proof the Collect- 
or would have been bound, in my opinion, 


Of course, if 


to decree the claim of Akbur Ali, whether 
that claim was a claim for arrears of rent 
or for measurement under the Section above 
referred to. 

But if Akbur Ali could have maintained 
a suit for measurement under the circum- 
stances stated above, I do not see any reason 
why the plaintiff should not be permitted to 
maintain this suit under the Section in ques-" 
tion. ‘That the plaintiff is the purchaser of 
the rights and interests of Akbur Ali is not 
disputed in this case, either by Akbur Ali 
himself or by the other defendants ; and it 
is, therefore, clear that he is legally entitled 
to occupy the same position as his vendor. 
Why then, it may be asked, is the Collector 
to decline jurisdiction in the one case and 
not in the other? It has been said that the 
plaintiff himself has not received any rents 
from the defendants since the date of his 
purchase. But the argument cannot, in my 
opinion, affect the position of the plaintiff 
in the slightest degree ; for that position is in 
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the eye of the law, precisely the same as that 
of his vendor, so far as the defendants in this 
„Caso are concerned. Suppose for instance 
that a zemindar who is de facto in possession 
of his estate, dies and a suit for measurement 
under Section 9 is brought by his heir’ on 
the very next day. Would the tenants of 
the deceased proprietor be permitted to get 
rid of the suit merely by urging that the 
plaintiff himself has not received any rents 
from them, and that they were not the 
tenants of his ancestor: I see no reason 
whatever for putting sucha narrow construc- 
tion on the words of the Section in question ; 
and I may add that to allow such a defence 
would be to countenance a gross fraud, 


With reference to the decisions relied 
upon by the pleader for the respondent, I 
have only to observe that they do not seem 
» to me to have, any direct bearing upon the 
» point now before us. There is nothing 

whatever in those decisions to show that a 

suit like the present cannot be maintained 

inthe Revenue Courts ; and it is, therefore, 
unnecessary for me to go into them in detail. 


As to the second ground urged in this 
special appeal, I am not prepared to say 
that the provisions of Section 387 Act VIII 
of'1859 are not applicable to this case. 


For the above reasons, I would remand 
this case to the Lower Appellate Court to be 
*. tried on the merits. 





The 13th July 1870. 
Present: 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


User—Right of way—Presumption. 
Case No. 458 of 1870. 


"Special Appeal from a decision passed by 
the Deputy Commissioner of Cachar, 
dated the 18th Decembex 1869, reversing 
a decision of the Hoonsiff of that Dis- 
trict, dated the Tth December 1869. 


Mahomed Ali and others (Some of the 
Plaintiffs). Appellants, 


VETSUS 


Joogul Ram Chunder (One of the Defend- 
ants) kespondents, 


+ 


Baboo Kalee Prosunno Roy for Appellants. 


Baboo Tarucknath Sein for Respondents. 
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Where a claim to a right of way is supported by evi- 
dence of user only, the Court must satisfy itself whether 
or not the user was founded on actual right ; the guiding 
principle being that open user of: another's land for the 
purposes of.'a road or pathway, if continued without in- 
terruption for along time and not attributaple to permis- ` 
sion or sufferance, induces the presumption that the user 
was of right, o 


Phear, J.—We think that there is no error 
of lawin the judgment of the Lower Ap- 


‘pellate Court, That Court was called upon 


by the plaintiff to declare that he had a right 
of way over certain lands belonging to the 
defendant ; and the plaintiff snpported his 
claim of right by certain evidence of user, 


The Court below has refused to infer from 
that evidence that the plaintiff has the right 
which he claims. It does not appear to us 
that the Judge made any error of law in 
refusing to draw that inference. . 


As far as we can see, the evidence ‘of 
user was in its character very indefinite. 
There was very little, if any thing, to show 
that it was user as of right against the de- 
fendant and his predecessors in the posses- 
sion of the land. Indeed, according to the 
case of both parties, such user as had taken 
place appears, for a considerable portioncof 
the time at least, to have been an user by 
passing and re-passing over waste and jungle 
lands which no body had any interest in dis- 
puting. | 


There was also evidence which tended to 
rebut the presumption as to the right 
which might possibly be justifiable upon 
the user alone, and the Lower Appellate: 
Court drew attention to that evidence, and 
argued from it that the plaintiff never had 
in fact the right which he claims, 


We do not in dismissing this appeal say - 
that had the Lower: Appellate Court in itè 
discretion and on a full view of the evidence 
on the record, come to the opposite finding 
to that at which it *has come, that finding 
would necessarily have been bad in law. 


Several cases have been cited to us in 
which this Court has declined to interfere 
with findings of fact which have been come 
to by Courts of regular appeal upon certain 
evidence of user. Bnt this Court has never 
yet undertaken to say that user of a specified 
kind must necessarily in law lead to the in- 
ference that the party who has enjoyed that 
user had a right of way. In all cases where 
a right of way comes in question and tha 
party claiming the right supports his claim 
by evidence of user only, the Court which is 
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the Judge of fact must satisfy itself as best 
it can upon that evidence, having regard to 
all the @reumstances under which the user 
took -plac8, whether or not the user was 
founded on actual right. - The guiding prin- 
, ciple to be observed is, that open user of an- 
other person’s land for the-purposes of a road 
or pathway, if continued without interruption 
for a long time, and not shown to be attri- 
butable to permission or sufferance on ‘the 
part of the owner, properly induces the 
presumption that the user was of right. 
The only other alternative would be that 
each passing and re-passing was a trespass, 
and the law will rather presume that acts 
such as these constantly repeated for a .con- 
siderable length of time before all the world 
are rightful than that they are wrongful. 


The sooner it is understood that these 
questions are substantially questions of fact 
to be determined upon the evidence furnish- 
ed by the litigants, the better it will be for 
the interests of the parties to these suits. 
We dismiss this appeal with costs, 


r 





The 18th July 1870. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Mahħomedan Law—IMarriage—Zina or 
Fornication—INegitimacy —Nussub 
` or conSanguinity—Admissions., 


Case No. 9 of 1870, 


Application for review of Judgment passed 
~ by the Hon ble Justices F. B. Kemp and 

EF. A. Glover, on the 13th December 1869, 
` in Regular Appeal No. 17 of 1869,* 


Mirza Himmut Babadoor, Plaintiff (Respond- 
ent) Petitioner, 


VETSUS 


Mussamut Sahebzadee Begum, Defendant 
(Appellant) Opposite Party. 


Mr. J. T. Woodroffe and Baboos Romesh 
Chunder Mitter, Chunder Madhub Ghose 
and Boodh Sein Singh for Petitioner. 


Messrs. J. Kennedy, R. E. Twidalé and C. 
Gregory and ‘Baboo Onookool Chunder 
. Hookerjee for Opposite Party. 





i. * 12 W. R, p 512. 


Under the Shiah,as well as the Soonee Law, any con- 
nection between the sexes which is not sanctioned by 
some relation founded upon contract or upon slavery 
is denounced as “zina ™ or fornication. 


Both schools prohibit sexual intercourse between a 
Mooslnah, ĉ. e., a Mahomedan woman, and a man who 
is not of her religion. 


According to the Shiah Law, marriage must in all 
cases be lawful, except when there is error on the part 
of both or either of the parents, 


“ Nussub ” or consanguinity is established by a valid 
marriage or the semblance of it, and is not established 
by “zina” or illicit intercougse. A walud-oo-zina or 
child of fornication has no nussud, 


The admission of nussub on the part of an illegiti- 
mate brother does not operate under Mahomedan Law, 
if made at a time when he has a known heir, 


Kemp, J.—Tuis is an application on the 
part of Himmut Bahadoor, plaintiff in the 
Court below and respondent in this Court, 
to review our judgment, dated the 13th Dee 
cember 1869. 


For reasons given in our judgment, we 
found on the evidence, as also on the pro- 
babilities of the case, that there had been 
no legal marriage between the late Rajah 
Mode Narain and the late Buratee Begum, 
the latter being a Mahomedan woman and 
the kept mistress of the former, who was a 
Hindoo Rajah of rank, married to, and with 
issue by a Hindoo lady who is still living. 


The plaintiff Himmut Bahadoor, one of 
the illegitimate sons of the late Rajah Mode 
Narain by his kept mistress, the late Buratee 
Begum, claims the estate of his late brother, 
Ekbal Bahadoor, also an illegitimate son of 
the Rajah by Buratee Begum. He is op- 
posed by Sahebzadee Begum, the widow of 
Ekbal Bahadoor. 


The plaintiff alleges that he belonged to 
the Shish sect, and that the case must be 
governed by the Imameea Law. We ob- 
served in our former decision that as the 
plaintiff in his examination had admitted 
that he had not been circumcised, it was not 
easy ‘to conceive how he could claim to be a 


.| Mohomedan of any sect, whether Shiah or 


Soonee, but asit is laid down in the Digest 
of the Imameea Law compiled by Baillie, 
page 255, from translations of the Shura- 
ool-Islam, a work of the very highest au- 
thority on the Imameea doctrines, that “if 
one of the parents of an infant be a believer, 
the construction of the law is in favor of 
the Islam of the child,” we gave the plaint- 
iff the benefit of the construction, and per- 
mitted him to carry on his suit as the illegi- 
timate son of Buratee Begum, who was ade 
mittedly a true believer, z. e., a Mahomedan. 
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We found that there was no evidence that 
the late Rajah Mode Narain had embraced 
the Mahomedan faith, and apostatized from 
Hindooism. 


We also found that as the plaintiff was 
a child of ‘fornication or walud-oo-zina, he 
had no “nussub” or parentage, and conse- 
quently neither the “zanee” or he who has 
unlawfully begotten, nor she who bore him, 
nor any of their relations, can be his heir, 
nor has he any title’to their succession. The 
inheritance, therefore, is only for his own 
children or his wife, and on failure of them, 
it goes to the Imam. See Baillie’s Digest 
of the Imameen Law, part II, page 805: as 
also the Shura-ool-Islam from which Baillie 
‘derives his authority. l 


Further, that as the right of inheritance 
is founded on “nussub” or consanguinity, 
and there being no nussub between the plaint- 
iff and his illegitimate brother Ekbal Baha- 
door, -the plaintiff would not succeed to the 
estate of the latter. 

With reference to certain alleged admis- 
sions by Ekbal to,the effect that Himmut 
was hia brother, we found that even admit- 
ting these admissions to exist and to be 
binding upon the parties making them, they 
were invalid inasmuch as the acrknowledger, 
Ekbal, had at the time of the alleged admis- 
sion a known heir in the person of his wife, 
the defendant Sahebzadee Begum ; we there- 
fore dismissed the plaintiff’s suit. The above 
is a brief analysis of our judgment. 


_ Mr. Woodroffe has been heard at great 

length for the applicant for review. Mr. 
‘Kennedy and Mr. Gregory have been heard 
for the opposite party, and the case has been 
thoroughly argued. 


On the former occasion the only books on 
Mahomedan Law referred to by the pleaders 
on both sides were these :—Shura-ool-Islam, 
Baillie’s Digest of the Imameea Law, part 
II, and the Hedaya. 


The first authority is one which is admit- 
tedly more universally referred to than any 
other Shiah law book, and is the chief au- 
thority for the law of the Indian followers 
of Ali,—vide Morley’s Digest, Introduction, 
page 277. This great work was composed 
by Shaikh Muayyid, the most generally 
known of all the Shiah lawyers. The author 
died in 1277 A. D. 


Mr. Woodroffe admits that according to 
the Shura-ool-Islam, the plaintiff would not 
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be entitled to inherit the estate of his deceas- 
ed illegitimate brother. But he contends 
that there are other authorities on ghe Shiah 
law which were not brought to%our notice 
when the case was first heard by as, and 
which take a different view of the status 
and rights of an illegitimate son to that taken 
by the author of the Shura-ool-Islam. 


As the case was a novel one and of con- 
siderable importance, we served notice on 
the opposite party and permitted the case to 
be re-opened on the law point as well as to 
effect of the alleged admission as operating to 
create a ‘* nussub” between the plaintiff and 
his deceased illégitimate brother. 


Mr, Woodroffe called our attention to the 


position of the defendant Sahebzadee Begum 
and contended that inasmuch as she was 
a childless widow, she would not be entitled 
to inherit any portion of the estate of her 
late husband Ekbal Bahadoor, and therefore 
she was not in a position to question either 
the title of the plaintiff or the effect to be 
given to the admissions of Kkbal in favor 
of nussub existing between him and the 
plaintiff. In reply to this argument, we 
would remark that the defendant is in pos- 
session, and the plaintiff, before he can dis- 
place that possession, must prove a better 
title. Further, itis not at all clear whether 
the law is as laid down by the learned 
Counsel, for we find on referring to Sir 
William Macnaghten’s Mahomedan Law, 
page 39, that ‘ when a husband dies leaving 
no other heir but his wife, she is only enti-. 
tled to one-fourth of his property, and the 
rest escheats to the public treasury.” In 
Baillie, part II, page 295, we find that: 
“ when a wife has had a child by the deceased, 
she inherits out of all that he has left ; and 
if there was no child, she takes nothing out 
of tle deceased’s land, but her share of the 
household effects auf buildings is to be given 
to her.” Ithas been said, however, that she 
is to be excluded from nothing except the 
mansions and the dwellings; while a third 
opinion has been expressed by “ Moortaza” 
that the land should be valued and her share 
of the value assigned to her. Bailie adds 
that the first opinion appears to be best found- 
ed on ¢raditional authority. 


It appears to us that “the plaintiff must 
prove his own title. If the defendant has 
none, which appears to us to be anything but 
certain, it is for the Imam, the Governments, 
to claiin the estate of Ekbal which is in 
the possession of his widow, the defendant 
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in the suit, The plaintiff cannot be per- 
mitted tô succeed on the supposed weakness 
of the de@udant’s title, but must establish 
his own aga better title. 


Mr, Woodroffe then contends that before 
the Court can say that the plaintiffis a wulud- 
oo-zina or child of fornication, there must 
be proof that fornication was committed by 
the Rajnh Mode Narain and Buratee Begum. 
Mr. Woodroffe referred us to several 
passages from the Shura-ool-Islam: They 
are to the effect that if either the adulterer 
or adulteress pleads ignorance, the plea will 
be accepted, and he or she will not be 
charged with adultery; that if either of 
them knows that the act is illegal, the punish- 
ment of adultery will be inflicted on the 
party who knows its illegality, and not 
on the party who is ignorant of it. He 
referred us to cases quoted from the above 
authority of a man having sexual intercourse 
` with his mother, foster mother, daughter-in- 
law, in which there would be no punishment 
inflicted for the act, if done under ignorance 
of its illegality. © 0 


The learned Counsel also -contended that 
under the Mahomedan law four witnesses 
are required to prove the offence of adultery. 


To these arguments, we would reply that 
uuder the Shiah as well as the Soonee law, 
any connection between the sexes which is 
not sanctioned by some relation founded upon 
contract or upon slavery is denounced as 
& zina” or fornication,—page 15, Baillie, part 
II, Introduction. 


Both schools, Shiah and Soonee, prohibit 
sexual intercourse between a Moosinah 2. e., 
a Mahomedan woman, and a man whois not 
of her religion; and according to the Shiah law, 
marriage must in all cases be lawful except 
when there is error on’ the part of both, or 
either of the parents. Page 19, Baillie, part 
_ II, Introduction. 

“At page 373 of Baillie’s Digest, part II, 
in regard to error on the part of both or 
either of the parents, itis stated. that sup- 
posing a man should have carnal connection 
with a woman through error, supposing her 
to be his wife, which proves not to have been 
the case, the offspring of such connection is 
held in law to be the child of both its 
parents, if both were alikein error, or of 
that one alone who was influenced by the 
mjstake. | 
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any show of reason that a Hindoo Rajah, 
who was married to a Hindoo wife, and bad 
issue by her, was ignorant that he was com- 
mitting fornication, in having connection 
with his Mahomédan kept-mistress. Could 
there have been even a semblance of a mar- 
riage between the two ? Is it possible that a 
Meahomedan woman, in having sexual inter- 
course with a man not of her own religion, 
a man of high rank, could fora moment 
have entertained any doubt on the subject ? 
There can have been no &rror or ignorance 
on the side of either. 


As to the four witnesses referred to by 
Mr. Woodroffe, we are not acting as a 
Mahomedan Cazee trying either the Rajah 
or his mistress for the offence of ‘ zina,” 


We, therefore, can have no doubt what-. 
ever that there was no legal marriage, nor 
even the semblance of a marriage between the 
late Rajah and Buratee Begum ; that, she 
was his concubine; and that neither of them 
were under error or ignorance of the fact? 
that they were living together in open 
adultery. The plaintiff, who is the offspring 
of this connection, is clearly a “ wulud-oo- 
zina” or child of fornication, 


We now come to the important question 
in the case for the plaintiff. Mr. Woodroffe 


contends that even admitting that the plaint- 


iff is a “ wulud-oo-zina,”’ this Court was 
wrong in law in holdiug that there was no 
nussub between the plaintiff and his illegi- 
timate brother, the late’ Ekbal Bahadoor, 
whose estate the plaintiff claims. 


We shall presently refer to the authorities 
which have been quoted by Mr. Woodroffe 
for the first time in this stage of the case. 


‘But first as to how “nussub”’ is established, 
It is established by a valid marriage or the 
semblance of it, and it is not established 
by ‘“ zina” or “ illicit intercourse.” 


This passageis translated from the Shura- 
ool-Islam. The right to inheritance is found- 
ed on “ nussub” or consanguinity, and on 
‘*subub” or special connection. Under nus- 
sub are comprised three classes or series of 
persons,—first, the parents and the children 
how low soever; second, the brethren and 
their children how low soever, and the 
grand-parents how high soever; and third, 
the maternal and paternal uncles and aunts. 
“Subub” is of two kinds,—* zarjeent” or 


, Applying these passages to the case before | the relation between husband and wife ; and 
us, can it be for a moment contended with | “wulla” or dominion, of ‘which there are 
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three kinds ;—the wulla of circumspection, 
the wulla of responsibility for offences, and 
the wulla of Imamut or headship of the 
MussuJman community.” Baillie, part II, 
Book VII, page 261. 


It is therefore clear that the plaintiff 
comes under the second class of parties 
claiming under the right of nussub, vez., the 
brethren. Is there, then, any ‘“ nussub’”’ 
between the plaintiff and his deceased illegi- 
timate brother, fot unless this be established 
the plaintiffs suit must necessarily fail. 


In. support of his theory that there is 
nussub between the plaintiff and his deceased 
illegitimate brother, even though they are 
the children of fornication, Mr. Woodroffe 
refers to authorities of a more modern date 
‘than the “ Shura-ool-Islam, and contends 
that if the doctrine laid down in this, the 
‘greatest work on the Shiah law, is iuconsis- 
tent with the general priuciples of Mahonied- 
an law as laid down in other authorities on 
“the subject, the Court is not bound to. be 
guided by the Shura-ool-Islam alone. 


We have already alluded to the remarks 
by Morley on the authority to be attributed 
to the Shura-ool-Islam. Baillie in his intro- 
duction to part IL of his Digest of the 
Mahomedan law, page 26, iuformsus that 
the second part contains the doctrines of the 
Shiah sect ou the most important of the 
subjects to which the Muabomedan law is 
applied by British Courts of Justice in India, 
js composed entirely of translation from the 
Shura-ool-Islam, a work of the highest 
authority which has entered largely into the 
Digest of the Shiah law. compiled under the 
superintendence of Sir William Jones, Sir 
William Macnaghten, an authority accepted 
by the Privy Council as one which can, be 
yelied upou, also tells us in his prelimi- 
nary remarks to his work on Mahomedan 
law, page 12, that the Shura-ool-Islam is a 
work of the highest authority amongst the 
Shiah sect. j 


Now, we find in the Shura-ool-Islam that 
6 the wulud-oo-zina has no nussub.” 


Mr. Woodroffe admits that this authority 
is against his client’s right. 
he quoted to induce us to hold that the law 
is not correctly laid down iu the Shura-ool- 
Islam, and which has been, adopted by Mr, 
Baillie as correct ? 


The passage on which Mr. Woodroffe has 
mainly relied and which was referred ta by 


What then has’ 


him, is to be found in a manuscript which the 
learned Counsel has procured from the 
library of the Collegeof Fort Wiliam of a 
work or a portion of a work “alled the 
“ Jamia-i-Abbisi.” This work is described 
by Morley in his tutroduction, Volume I, page 
278, asa treatise on Shiah law in twenty 
i books ; that it is gener- 
_ * Note—The work ally# considered to be the 
Oaa peels work of Bahaad-deen Ma- 
Shura-ool-Lslam. homed Amili, who died in 
162], A. D., but that that 
lawyer ouly lived to complete the first five 
books, dedicating his work to the Emperor 
Shah Abbas II. The remaining books, 
as far as Mr. Morley was able to ascertain, 
were subsequently added by Nizam Ibu Hos- 
sein as Sawai. | 


Mr. Woodroffe quotes from a manuscript. 
Mr. Kennedy quotes the same passage from 
a copy printed at Lucknow.. The passage 
quoted by Mr. Woodroffe is to the effect, - 
“ that the child of fornication does not inherit 
“« from his father, nor does his father or his 
“ relations inherit fromchim, but his son and 
“ his wife, and the Imam inherit from him;’’ 
aud in various ‘(wl,)) traditions, it’ has 
been handed down that his mother, his ma- 
ternal brethren, and his maternal relations 
do inherit from. him. The printed copy’ of 
which Mr. Kennedy referred has the nega- 
tive, and the passage runs thus :— 


“In various traditions it has been handed 
« down that the mother and maternal bre- 
‘threw and the maternal relations do not 
« inherit from him.” 


Without attempting to reconcile the differ- 
ence between the manuscript and the printed 
copy, we may observe that at page 630 of 
the manuscript referred to by Mr. Woodroffe, 
we find x passage which is altogether op- 
posed to the passage on which he go strenu- 
ously relies. It is t this effect.—‘‘ The estate 
of a wulud-oo-zina, or child of fornication, 
is inherited by his children and his wife, as . 
also by his father aud his mother, but not by 
any near relation of his, nekise ke bu ayeshan 
nuzdeck bashud (ob 29> gyal U aS ws a), 
but if he have no children or wife, the Imam 
succeeds.” Here the brother is not mention- 
ed as entitled to succeed. Looking, there- 
fore, to the doubtful authority of this treatise, 
as also to the inconsistent passages ou the 
same subject to be met with in it, we think 
we ought to be guided by the more reliable 
authority of the Shura-ool-Islam which leas 
been adopted by both Baillie and Mac- 
naghten, i 


© or her children or husband or wife. 
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The next passage referred to by Mr. Wood- 
roffe is taken from the “ Mufateh,” page 468, 
lines 21 and 22, which is to this effect.— 
“A wult@l-oo-zina neither inherits to, nor is 
j inherited by, either of the parents and 
“ their*relatives in consequence of his not 
“ being recognized by the Mahomedan Law 


° “ag their son, and in consequence of there 


“being a kind of Hadees on the subject. 
“ None inherits to him or to her except his 
Ac- 
“ cording to Saduk and Iskafa (two ancient 
‘“.traditionists) in consequence of there be- 
“ing two Hadeeses, the wulud-oo-zina is 
“ certainly treated like the child of a woman 
“ separated by “lian” or imprecation.” 


The only part of this passage which enn 
at all be made use of by Mr. Woodroffe in 
support of his argument is the last portion 


‘which, on some tradition or other, states that 


there is some analogy between,a child of a 
woman separated by ‘lian’? and a child of 
fornication. ‘The rest of the passage is en- 


. tirely opposed to Mr. Woodroffe’s theory. 


The Mufateh is described by Morley as a 
modern work on the Shiah Law by Mahomed 
Ben Murtaza surnamed Muhson. It is not 
considered by, Morley to be a work of any 
great authority. At all events, he does not, 
as in the case of the Shura-ool-Islam, say 
that it isso. 


On turning to the Chapter of Lian, Chap- 
ter VI, part II of Baillie’s Digest, we find 
that there must be the Moolain or impreca- 
ting husband, and the Moolainan or impre- 
eating wife. A legal marriage or a marriage 
by permanent contract or the semblance of 
such is required. The whole Chapter treats 
of cases of a husband, or vice versa a wife. 
The former charging his chaste wife with 


adultery? a child before it can be denied, it. 


is necessary that delivery should take place at 
six months or more from the time of con- 
jugal intercourse, and*not beyond the ex- 
treme period of gestation. It is further 


.requisite that ‘the intercourse should have 


‘been under a permanent contract. 


`" In the case of the wife, it is required of 
her that she be married by a permanent 
contract. 


‘ Now, it cannot be said that there was any 
marriage legal or by semblance ‘between tha 
Rajah and Buratee Begum 3 therefore, there 
‘ean be no analogy whatever between the 
‘plaintiff who is clearly the child of fornica- 
tion, and an imprecated child, or a child of 
‘a iyoman separated by “lian.” ' 


Mr. Woodroffe has referred us to a passage 
in the Shura-ool-Islam, page 499, Chapter 
IV, entitled on disputes respecting a child, 


It is to this effect ; we copy from the trans- 
lation. ‘* When two per- 
sons cohabit with ‘a 
woman in any way ;”* it 
would establish nussub 
“whether she be the wife 
“ of one of them, and the 
“ supposed wife of the other; or she be 
“the supposed wife of, both; or each 
“of them tie himself with her by an illegal 
“contract, and then she brings forth a 
“child in six months or over and above that 
“period not exceeding the longest period 
“of gestation, In such a case, if none of 
“them have any proof, a lottery will ba 
‘held and the “nussub” would be establish- 
‘odin him who draws the prize, no matter 
‘whether the persons cohabiting with the 
«woman be‘ both moslems or infidels, or 
“slaves or free men, or one of them bea 
‘mostem and the other an infidel, or one a 
“free man and the other a slave, or one of 
“them be the father of the other, and the 
“ other his son, and the nussub would be es- 
“tablished by reason of the 
“woman being under tha 
. “furash’* or enjoyment 
“of n single person and by reason of the 
‘“elaim being made by a single man. It 
“would also be established by reason of 
‘her being under the common enjoyment 
‘of and by reason of ‘a joint claim being 
“made by more than one person, and then 
‘the dispute would be settled by proof, and 
“ in absence thereof, by a lottery.” 


* Note.—The origi- 
nal ran thus:—" In 
any way by which 
nussub would be es- ' 
tablished.” The dif- 
ference is material. 


*Note.— Literally 
bed. 


This passage which is not very clear con- 
templates an exceptional case where two 
men cohabit with the same woman, suppos- 
ing her to be lawful to them. ‘The nussub, 
as observed in the passage, is established by 
reason of the woman being under the 
“furash ” which means “ wfe.” (See page 
155, Baillie, part IJ.) 


We fail to see how this passage, with tha 
somewhat ridiculous ‘ordeal of deciding tha 
paternity of the child by lottery, can be 
applied to the case of the Rajah and Bura- 
tee. The latter was not the “furash” of 
the Rajah, but most probably a prostitute, 
but at all events the kept-mistress of the 
Rajah. 


No other passage from any works of 
known authority were quoted, and in some 


@ t 
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of those referred to we have had to rely 


upon translations, 


On the question, therefore, that a wulud- 
00-zina has no nussub, and that, therefore, 
the plaintiff does not inherit the estate of 
his deceased illegitimate brother Ekbal, we 
adbere to our former opinion which is sup- 
ported by the authority of the Shura-ool- 
Islam—an authority which we can safely 


accept as our guide in the matter. 


Lastly, it has been urged that the admis- 


sious of Ekbal, as also of the defendant her- 


self, are sufficient to create a nussub between 
the plaintiff and Ekbal. 


These admissions in the form of petitions, 
some through mooktears, were considered 
by us when we first heard the case, We 
have, however; considered them again, and 
adhere to our opinion that they do not oper- 
ate to create a “nussub’’ even if they were 
admissible as evidence, of which we enter- 
tain some doubt. 


They certainly cannot bind the defendant 
as third party, who, except in the way of 
argument in the alternative as shewn in 
our former judgment, has in no way ad- 
mitted the existence of any “nussub” be- 
tween the plaintiff and his brother Ekbal. 

We also find that at the time these alleged 
admissions were made, Ekbal had a known 
heir in the person of. his wife, the defendant 
Sahebzadee Begum. Weare not satisfied, 
for reasons stated above, that she is not the 
. heir of any portion of her husband’s estate 
-a3 contended by Mr. Woodroffe; and we, 
therefore, hold that the admissions, even if 
admissible, do not operate under Mahomedan 
Law to create nussub between the plaintiff 
nnd Ekbal. 


The application is rejected with costs, 
payable by the applicant, 


Note.—We may mention that Mr. Wood- 
toffe asked us to look at some Futwas which 
lie had obtained from some Moulvees. These, 
if worth anything, ought to have been pro- 
duced when the case was first heard, and 


we cannot receive them at this stage of the 
Case 7 further, they do not appear tobe by 


any well-known Moulvees, . 


THE WEEKLY REPORTER, 






Courts a pro formé defendant. 





Rulings, [Vol.. XIV. 


The 13th July 1870, 


Present : ° 
@ 


The Hon’ble F. A. Glover and Dwavkanath 
Mitter, Judges. 


Appellate Court—Section 337, Code 
of Civil Procedure, 


Case No. 2985 of 1869. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burdwan, 
dated the 13th August 1869, reversing a 
decision of the Moonsiff of Kytee, dated 
the 16th February 1868. 


Protab Chunder Dutt (Plaintiff) Appellant, 


VETSUS 


Koorbanissa Bibee and others (Defen- 
dants) Respondents. 


Baboo Rash Beharee Ghose for Appellant. 


Baboo Chunder Madhub Ghose for Respon- 
dents. 


does not empower 


Section 887, Civil Procedure Code, 
an Appellate Court to exercise the power with which it 


invests such Court when it finds that the ground on 
which it proposes to base its own decision is common 'to 
all the defendants, but only when it finds that the deci- 
sion of the lower Court has 
ground, 


proceeded on such common’ 


Mitter, J—Tut plaintiff in the Court 
below, now special appellant before us, 
brought this suit to recover possession of 
certain lands on the allegation that he had 
been forcibly ejected therefrom by the de- 
fendants 1 to 5. One Abedoonissa Bibee, 
the alleged vendor of the plaintiff, was 
made, what is usually called in the Mofussil 
The defen- 
dauts 1, 3, 4and 5 put ina joint written 
statement, alleging that they had nothing 
whatever to do with the lands in question, 
and that they had never dispossessed the 
plaintiff of the same. The defendant No. 2 
pleaded that he was entitled to the posses- 
sion of the disputed lands under a lease 
granted to him by the plaintiff. The de- 
fence set up by Abedoonissa Bibea was to 
the effect that the bill of sale propounded 
by the plaintiff was a spurious instrument; 
that she had never sold the lands in question 
to him; and that she had been wrongfully 
ejected therefrom by him afters he had 
fraudulently got possession of her title-deeds. 
In this state of the pleadings, the Moonsiff, 
who tried this case in the first instance, 
laid down the following issues, namely i= 
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Ist.— Whether the iN the pininli wae. sousted | was ousted 
by the principal defendants from the land 
claimed, in the last year while he was in 
possession,of the same, by setting tenants 
after purchasing it from defendant No. 6 
on the Sth Jyet 1265. 


ond.—Who, under what title, and for 
‘what length of time, is in enjoyment of the 
said land. 


ord.—Did the defendant No. 2 take the 
plot-noted under No. 2 in jumma from the 
plaintiff in Assar 1272. 


These issues, it will be seen, were not 
‘drawn up very artistically, but they resolve 
themselves substantially into the following 


. points :— 


isfi—Is the bill of sale propounded by 
the plaintiff a genuine instrument ? 


2nd.—Did the defendants 1 to 5 dispossess 
the plaintiff as alleged by him?. 


37rd.—Is the lease set up by defendant 
No. 2 true or false? > 


All these points, however, were found 
for the plaintiff by the Moonsiff, and a decree 
was accordingly passed in his favor by that 
officer. 


Against this decree an appeal was pre- 
ferred to the Subordinate Judge by the de- 
fendant Abedoonissa Bibee alone, and the 
Subordinate Judge has reversed it ¿a ¢oto in 
favor of all the defendants, upon the ground 
that the plaintiff. has failed te prove his 


‘alleged purchase. 


I am of opinion that the decision of the 
Subordinate Judge, so far as it reverses 
the decree of the Moonsiff in favor of the 
defendants 1 to 5, ought to be set aside as 
illegal. Those defendants did not prefer 
any appeal to the Subordivate Judge; and 
the Subordinate Judge had, therefore, no 
power to reverse the decree ‘passed against 
them by the Moonsiff. Section 337 of the 
Code of Civil Procedure says, it is true, 


` that an Appellate Court may, on the appeal 


of one defendant ouly, reverse the entire de- 
cree of the lower Court in favor of all the 
defendants ; but that very Section says that 
this power can be exercised only “ when 
the decision of the lower Court has? pro- 


` ceeded upona ground common to all the 


defendants.” 


In the present case, the de- 
cision of the Moonsiff did not and could not 
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defendants. The defendants, The defences set up by them 
were altogether different from one another; 
and whilst the plaintiff was bound to prove 
his bill of sale as against the defendant 
Abedoonissa, he was under no such obliga- 
tion so far as the other defendants were 
concerned. The issue as to whether that 
bill of sale isa genuine instrument or not 
was laid down by the Moousiff, it is true, 
but that issue had been raised by the defen- 
dant Abedoonissa alone, and she was the 
only party interested in its adjudication. 
Defendant’ No. 2 had nothing whatever to 
do with it, for his defence was that he 
was entitled to hold possession of the 
lands in question as a tenant of the 
plaintiff. ‘The other defendants also did 
not dispute the title of the plaintiff, and 
the only point which the Moonsiff had to 
decide between them and the plaintiff was 
whether they had dispossessed the latter 
in the manner alleged inthe plaint. On 
the other hand, the “defendant Abedoonissa 
had` nothing whatever to do with'the re- 
maining issues in the case, namely, thosa 
relating to the alleged dispossession of the 
plaintiff by the defendants 1 tò 5, and the 
genuineness of the case set up by the defen- 
dant No. 2. Neither of these points consti- 
tuted a real part of her defence, and it was 
all the same to her whichever way they 
were decided. How then can it be said 
that the decision of the Moonsiff “had pro- 
ceeded upon a ground common to all the 
defendants ?” And if it did not, how could 
the Subordinate Judge reverse the decree 
of the Moousiff in favor of parties who 
were perfectly satisfied with that decree? 


It has been said that the plaintiff's failure 
to prove his purchase, which constitutes 
the sole foundation of his title to the lands 
in question, is fatal to his claim against all 
the defendants. J am by no means prepared 
to accede to the correctness of this con- 
clusion. In the first place, it is necessary to 
bear in mind that the plaintiff was under 
no legal obligation to prove his purchase as 
against the defendants 1 to 5. Those de- 
fendants did not, as I have already observed, 
dispute his title in any manner whatever ; 
avd one of them, namely, defeudant-No, 2, 
distinctly admitted it by setting up a tenaucy 
under him. If the plaintiff had been wrong- 
fully ejected by those defendants, na it was 
found by the Moonsiff, and this finding has 
not been interfered with by the Subordinate 
Judge on appeal, he was clearly entitled to 
the decree which the Moonsiff had passed 


` proceed upon a ground common to all the agains those defondanta ; j for possession itself 
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Se ee SS 
is a sufficient ‘title against a mere wrong- | this litigation, are the least entitled to such 
doer. Ifthe defendant Khyroonissa Bibee| a benefit? And why again should we allow 
had not been made a defendant in this case, | those defendants to enjoy the profits of the 
no question regarding the genuineness or | lands in question, when it is beyofd all dis- 
otherwise of the plaintiff's kobalah conld | pute that the plaintiff will be liabfe to make 
have been raised or determined init; and{ good to Abedoonissa the whole of those 
Tamata loss to perceive why the decree | profits in the shape of wasilat or damages. 
passed against the defendants l to ő by the 
Moonsiff should be reversed asa matter of 
course, merely because the Subordinate 
Judge has foundon theappeal of Abedoonissa 
that the plaintiff has failed to prove his 
alleged purchase® from her. 


In the next place, I have to observe that 
even if it were true that the finding of the 
Subordinate Judge against the genuineness of 
the plaintifi’s bill of sale is necessarily incon- 
sistent with the decree passed in his favor by 
the Moonsiff against the defendants 1 to 5, it 


For the above reasons, I would set aside 
would by no means follow that the Subor- i 


the decision of the Lower Appellate Court 
so far as it reverses the decree passed by the 
Moonsiff against the defendants 1 to 5. 


Glover, J.—I concur generally in this 
decision. The special appeal is allowed, and 
the decision of the Lower Appellate Court 


fendants, with costs. 





dinate Judge had the power to reverse that The 13th July 1870. 
decree in favor of those defendants. Section 
837 does not say that an Appellate Court 
may exércise the power vested in it by that 
Section, when it finds that the ground 
upon which it proposes to base ifs own 
decision is common to all the defendants, 


Present: 


The Ion’ble F. A. Glover and Dwarkanath 
Mitter, Judges, 


Suit for dissolution of marriage— 


But it says that that power is to be exerci- Jurisdiction. 

sed only when it finds that’ the decision - 

of the lower Court, i. e., of the Court whose Case No. 547 of 1870. 

judgment is appealed against, has proceeded Special Appeal from a decision passed by 


upon a ground common to all the defend-| the First Subordinate Judge of the 24- 
ants. In this particular case, IL am sorry! Pergunnahs, dated the 23th December 
that the Subordinate Judge has reversed the 1869, reversing a decision of the Moonsiff 


finding of the Moonsiff on the genuineness Saikhireh ted : 
of the plaintiff's bill of sale ; and I am still dees pia EE wee nae 


more sorry that I cannot interfere with that 

reversal, as I am sitting here on special ap- Anjona Dossee (Plaintif) Appellant, 
peal. But I see no reason for holding that 
the Subordinate Judge had any power to 
reverse the entire decree of the Moonsiff in} Proladh Chunder Ghose and others (De- 
favor of all the defendants on the appeal of fendants) Respondents. 

one of them only. The defendant Abed- 
oonissa Bibee admitted in her written state- Baboos Jadub Chunder Sealand Ashootosk 
ment that she was not in possession of the Chatterjee for Appellant, 


Jands in question at the time when this suit l 
was brought, So thatit is perfectly clear AR o lds HI and 
that there will be no difficulty in the plaint- p 


ifs executing his decree for: possession | Snit by a iaoa mother, as the gnardiari` of her 
gel if that d infant daug ter, to have an alleged marriage ot that 

against the defendants 1 to 9, i CNRS daughter with the defendant set aside as null and void. 

ig allowed to stand. Abedoonissa cannot re- | 

cover possession in this suit whichever way | Tlen (Milter, J., dissenting) that the Civil Courts have 


k : : , no power to declare a marriage null except as incidental 
it may be decided by us ; for the only course | to some right to property involved in the suit; and that 


available to her is to bring a separate euit plaintiff's remedy was to bring a suit as guardian to re~ 

for that purpose on her own behalf. Why | ode ee or for damages 

then: should we dismiss the plaintiff's suit an 

toto, when we find that the only persons who Glover, J.—i THINK that we should fol- 

will benefit by such a dismissal are the de- | low the ruling laid down in the case of Ram 

fendants 1 to 5, who, of all the parties to | Narain Mitter versus Rakhal Doss and 
7 S @ 


VETSUS 


reversed as against the non-appealing de= 


. 
ua 


” 
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others, XI Weekly Reporter, page 412 ; and 
I: am inclined to think with Mr. Justice 
Markby, that the plaintiff’s remedy was to 
bring a suit against the defendant to reco- 
ver, as sguardain, possession of her minor 
daughter; ora suit for damages sustained in 


consequence of the injury caused by the 


loss of her daughter’s services. 


I am not aware of any power in this 
Court to declare a marriage null, except as 
incidental to the decision of some right to 
property involved in the suit. To do so is 
the general way asked for in this suit would 
be virtually to give ajudgment in remedy 
which I conceive we have no power to do. 


' I would dismiss the special appeal with 
Costs. " 


- Mitter, J—I am extremely sorry to differ 
from my learned and honorable colleague in 
this case, 


The plaintiff in the Court below, now 
special appellant before us, is a follower of 
the Hindoo religion ; and this sult was 
brought by her as the guardian of her infant 


daughter Kirpa for the purpose of having. 


an alleged marringe of the said Kirpa with 
the defendant No 1, set aside ag null and 
void under the Hindoo Law. 


The Moonsiff, who tried the suit in the 
first instauce, gave a decree to the plaintiff, 
but this decree has beeu reversed by the 
Subordinate Judge on appeal on the strength 
of a decision passed by the Division Bench of 
this Court reported in page 412 of the llth 
Volume of the Weekly Reporter. 


“I am of opinion that the decision relied 
upon by the Lower Appellate Court is not 
sound. I see no reason for holding that the 
Civil Courts of this country are not compe- 
tent to entertain a suiteof this description 
merely because no question of property is 
involved in it. That the suit is a suit of a 
« civil nature ” is beyond all question ; and 
it is equally clear that it is “ not barred by 
any Act ef Parliament, or by any Regulation 
of the Bengal Code, or by any Act of the 
Governor General in Council.” 
can we refuse to entertain sucha suit when 
we are positively enjoined by the provisions 
of Section 1 Act VIII of 1859, to take cog- 
nizance of all suits of œ civil nature not 
barred. by any express legislative enact- 
ment. That no question of property is 
involved in it does not appear to me to be of 
any importance whatever, Rights of pro. 
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perty are not the only civil rights recognized 
by the law ; and if there are other sorts of 
civil rights besides those of property, the 
Civil Courts are bound to protect them uot- 
withstanding that no question of property is 
ihvolved in the case. Thus, for instance, 
suits for the restitution of conjugal rights 
are frequently entertained by our Courts, 
although they do uot involve any question 
of property ; and we have got the authority 
of the Privy Council in the case of Buzloor 
Ruheem versus Shumsooenissa, 8 Weekly 
Reporter, Privy Council, page 3, to show 
that such suits are clearly maintainable in 
the Civil Courts of this country. 


Suppose, for instance, that the validity of 
the marriage set up by the plaintiff in sucha 
suit is disputed by the defendant. Can the 
Court refuse to declare whether that marriage 
is legal or not, merely because no question of 
property, real or personal, is Involved in the 
litigation ? Andif it cannot, how can it 
refuse to make a similar declaration in a suit 
like the present, when it is perfectly clear 
that the conjugal rights of parties are by no 
means of less importance to them than those 
of property ? 


Considerable light is thrown upon this 
question by the provisions of Section 8 Re- 
gulation ILL of 1798. That Section ran as 
follows :— 


«The Zillah and City Courts are em- 
‘© powered to take cognizance of all suits and 
“complaints respecting the succession or 
‘Cright to real or personal property, land- 
‘rents, revenues, debts, accounts, contracts, 
“ partnerships, marriage, caste, claims to 
“ damages for injuries, and generally of ali 
“ suits and complaints of a civil nature, 
 &e, &e.” 


It is clear from the above that so long as 
the provisions of this Section were in force, 
the Civil Courts of this country had full and 
ample jurisdiction to take coguizance of a 
suit like the present, Inasmuch as itisa “suit 
or complaint respecting marriage ;° and it is 
also clear that a ‘suit respecting marriage’? 
was considered by the framers of this Sec- 
tion to be just ns much @ suit of a civil 
nature, ns a suit for the recovery of pro- 
perty real or personal. Are we then to sup- 
pose that the power which the Civil Courts 
of this country had’ to deal with “suits re- 
specting marriage’? has been taken away 
from them, merely because the provisions 
of Section 8 Regulation III of 1793 Lave 
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been repealed by Act X of 1861? Iam by 
mo means prepared to adopt this conclusion. 
I have already shown that the provisions 
of Section 1*Act VIII of 1859 are sufi- 
cieatly large to include a suit like the 
present ; and the only reason I can find for 
the repeal of Section 8 Regulation IIL of 
1793 is that that Section had become whol- 
ly superfluous after the Legislature had 
already defined the jurisdiction of the Civil 
Courts by Section 1 Act VIII of 1859. 


It has been saif that the proper course for 
the plaintiff to adopt would be to sue for 
damages for the loss of her daughter’s servi- 
ces. How far such a course would be con- 
genial to the ideas and feelings of a native 
parent, or what amount of damages the 
plaintiff can recover for the supposed loss 
of the services of a girl of five or six 
years of age, I need not pause to enquire. 
But I feel no hesitation in saying that the 
remedy pointed out is by no menns sufficient 
to meet the requirements’ of the case set up 
by the plaintiff. If the defendant is really 
guilty of the wrongful act for which this 
suit has been brought against him, there can 
‘be no doubt whatever that the question in- 
volved in this case is of the utmost import- 
ance to the future happiness of the infant. 
concerned in it. So long as her so-called 
marriage with the defendant is not publicly 
set aside by a Court of competent jurisdiction, 
no man with a grain of common sense In 
him will venture to take her in marriage 
from the hands of*the plaintiff—her lawful 
guardian—and thereby run the risk of being 
prosecuted by the defendant for the abet- 
ment of bigamy under the provisions of the 
Penal Code. But if the plaintiff, who is 
fully competent by the laws of her country 
"to marry her daughter to a suitable bride- 
groom, cannot do so without the declaration: 
she has asked for in this suit,. it is perfectly 
clear that the interests of the infant are in 
serious danger. No amount of damages 
which the plaintiff can recover for the loss 
of her daugbter’s services can remove this 
danger; and I do not therefore see any reason 
why the plaintiff should not be permitted to 
maintain this suit, merely because she might 
have sued for dumages if she liked. 


It has been said that spiritual or ecclesias- 
tical Courts like those in Eugland are the 
proper tribunals for the determination of 
matrimonial causes ; and as thera are no such 
Courts in the mofussi), suits like the present 
cannot be maintained in the Civil Courts un- 
less some questions of property are involved 


in them. I confess that I am utterly at a 
loss to understand the force of this argument, 
In the first place, I om unable toesee why 
the Civil Courts should be deeme@ less com- 
petent to deal with such casas than the 
spiritual Courts -referred to above, or why 
they should be deemed less competent to deal. 
with them when they do uot involve any 
questions of property, when it is beyond all 
dispute that they are fully competent to deal 
with them when such questions are involved, 
The additional element of property will on- 
ly complicate the case, and if the Civil Courts 
are competent to deal with it when it is thus 
complicated, there seems to be noreason for 
supposing that they are not equally competent 
to deal with it without the complication. In 
the next place, if we have got no spiritual 
Courts in the mofussil for the determination 
of matrimonial causes, it is but just and pro- 
per that those causes should be decided by 
some Court or other ; and I fail to perceive 
any reason why the Civil Courts should re- 
fuse to take cognizance of such causes if 
they find that they are causes of a civil na- 
ture not barred by any express legislative 
enactment. The institution of marriage 
among the Hindoos is not only a religious 
sacrament, but it is also a civil contract; and 
important civil rights arise from it quite in- 
dependent of any right of property. I have 
already shown that suit for the restitution of 


conjugal rights will lie in the Civil Courts of 
this country, even though no question of pro- 
pepty is involved in it ; and it follows, there- 
fore, that the absence of such a question is no 
sufficieat ground by itself for refusing juris» 
diction, if the suit is otherwise maintain- 
able. 


For the above reasons, I would. refer this 
case to a Full Benoh of this Court for the 
determination of the following point of law, 
namely :—whether the Civil Courts of this - 
country are competent to take cognizance of a 
suit for the declaration of the invalidity of a 
Hindoo marriage, no question relating to 
property being involved in the case ? 


Glover, J—By the rules of practice of. 
this Court, the judgment of:the Senior Judge 
must govern the appeal; and we have, I think, 
no power to refer the question to a Falf 
Bench as my learned colleague proposes. 
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The 13th July 1870. 
" Present: 
The Hon'ble H. V. Bayley and Dwarkanath 
` Mitter, Judges. 


Possession—Limitation—Onus 
F probandi. 


Case No. 190 of 1870. 


Special Appeal from a decision passed by 
the Judge of Bhangulpore, dated the 16th 
December 1869, reversing a decision of the 
Subordinate Judge of that District, dated 
the 17th December 1868. 


Busseeroonissa Chowdhrain and others (De- 
feudants) Appellants, 


VETSUS 


Rajah Leelanund Singh and others (Plaint- 
iffs) Respondents. 


Messrs. C. Piffard and C. Gregory and 
Baboo Boodh Sein Singh for Appellants. 


Messrs. G.C. Paul and R. E. Twidale 
for Respondeuts. 


In a suit for possession, it is always for the plaintiff 
to remove the bar of limitation, whenever that bar is set 


‘up by the defendant in possession, although the latter’s 


possession is not admitted to have existed for 1! 
years. 


Mitter, J.—Tue plaintiff in this case sued 
for the possession of 125 beegahs of land, 
on the allegation that he had been dispossess- 
ed therefrom by the defendants on the 
18th of Chyet 1274 F. S. The defence 
set up was that the plaintiffs suit was bar- 
red by the statute of limitation, and that 
the lands iu question belonged to the defen- 
dants, and not to the plaintiff. 


The Subordinate Judge of Bhaugulpore, 


who tried this case in the first instance, dis- 


eo 


missed the plaintiff’s claim upon the ground 
that he had completely failed to prove that 
the lands in dispute were in his possession 


at any time within 12 years prior to the 


institution of the suit. But the Judge of 
that district has reversed this decision on 
appeal, and remanded the case to the Subor- 
dinate Judge with directious to re-try the 
question of limitation after taking evidence 
trom the defendants. The special appeal is 
against this order of remand below. 


o A preliminary objection has been raised 
against the hearing of this special appeal, 
upon the ground that the order passed by 


THE WEEKLY REPORTER. 


upon that point. 


Rulings. 135 








| the Judge, being an order of remand nof 


involving any final adjudication on the ques- 
tion of limitation, must be treated as a mere 
interlocutory order ; and that the special ap- 
pellants have, therefore, no right to appeal 
against it to this Court. We are of opinion 
that this objection is of no force whatever. 
It is beyond all question that the Judge 
has reversed the decree, which was passed 
in favor of the special appellants by the 
Court of first instance; and if the Judge 
has committed any error in law in doing so, 
the special appellants are fully competent 
to prefer this appeal to us. 


In respect to the case of the special ap- 
pellants, we are of opinion that the Judge 
has committed two errors in law iu dealiug 
with the question of limitation ; and we are 
further of opinion that these errors are like- 
ly to have produced an error in his decision 
The Judge says—“ There 
“enn be no doubt plaintiff exhibits a very 
“strong prima facie title to these lands, 
“The former suits were between the ances- 
“tors of the present litigants regarding 
“these very lands.” The Judge’s decision 
“of the 9th August 1821; the Provincial 
‘Court's judgment of the 12th February 
©1824; and the proceedings of Mr. Drum- 
“moud, Khas Mehal Deputy Collector of 
“Pergunnah Farkea, of the 26th January 
“1837; all show that these disputed lands 


“were clearly decreed in plaintiff's favor, 


“The mere survey map is, in my opinion, 
“insufficient to set aside the above strong 
“prima facie evidence of possession. The 
‘letter filed indicates that the .survey of 
“21st August 1869, of Pergunoah Furkea 
“ig unreliable.” 


With reference to this passage, we have 
to remark that the Judge is wrong in suppos- 
ing that the documents referred to by him 
afford “any strong prima facie proof of 
“« possession.” ‘Those docuinents may’ be 
taken as good proof of title; but the only 
light which they throw on the question of 
possession is that the ancestor of the plaint- 
iff was out of possession on the dates 
to which those documents refer. But be 
this as it may, the question which the Judge 
had to try was whether the pluintiff’s cause 
of action had accrued within 12 years prior 
to the institution of this suit ; and we are un- 
able to see how any documents of 1821, or of 
1824, or even of 1837 can decide that 
question. 


The following remarks of their Lordships 
in the Privy Council in the case of Maharaj 


B 


136 Civil THE WEEKLY REPORTER. Rulings. [Vol]. XIV. 


Koonwar Nitressur Singh* reported in VIII 
Moore, page 220, should, it appears to us, be 
our guide on this point. ‘The appellant is 
“ seeking to disturb the possession, admitted 


a 
1869, which is not legally admissible in 
evidence in this case, 





| For the above reasons, we reverse the 


wa , a | decision of the Judge, and remang this case 
ki ee ee | to him with directions to re-try the question of 
“í duration, as Be are bar t it. | limitation in accordance with the foregoing 
y bar tothe suit. It! k 
“clearly lies on him to remove that bar igen > 
“the sntisfactory proof that the cause of 
“action accrued to him (for that is the way 
“ the Regulation puts it) on a dispossession ; The 18th July 1870. 
“ within 12 years next before the institution 
“of the suit, and therefore that he or some 
““person through whom he claims was in|, l 
“* possession during that period. Vo proof ' The Hon'ble w O and Dwarka- 
“of anterior title, such as would be involved i nath Mitter, Judges. 
“in the decision of the boundary question in Insolvency — Fraud on creditors— 
“ his favor, can relieve him from this| Official assignee’s functions—Credi- 
“burden or shift it upon his adversaries | . tors’ remedy. 
“ by compelling them to prove the time and Case No. 153 of 1870 
- “ manner of dispossession. Thelands in ` À 
“ question may have been part of Mouzah Special Appeal from a decision passed by 
“ Gopalpore, and as such may have been) the First Subordinate Judge of the 24- 
“enjoyed by his ancestor, and yet he may Pergunnahs, dated the 28th December 
“ have lost by lapse of time his right to 1869, modifying a decision of the Addi- 
“ recover them. Their Lordships, therefore, tional Moonsiff of Alipore, dated the 30th 
“ propose to consider in the first place January 1869. 
“ what evidence there is that the appellont, 
“or any person through whom ie ae Mr. D. W. Manly (one of the Defendants) 
“ was in possession of the lands in question Appellant, 
“at any time within 12 years next before the 
“ commencement of the suit.” 





g Present: 


VETSUS 


Mrs. Sarah Manly (Plaintif) Respondent. 
The only distinction between the case l 
above referred to and the present is that Mr. l. E. Twidale for Appellant, 
ħere the possession of the defendants is not 
admitted to have existed for 11 years ; but l ae 
this will not alter the principle according to| A widow, asadministratrix of her husband’s estate, 
hisk ti : ha. decided. for -P + | sued to recover certain articles of moveable property 
waich the case is to be decide » Tor It 18 7 belonging to that estate, which had been wrongfully ap- 
always for the plaiutiff to remove the bar of propriated by her son. Defendant pleaded that if the 
limitation, whenever that bar is set up 


articles belonged to his father’s estate, they had been 
: : ‘ ; fraudulently kept out of the father’s schedule when the 
against his suit by the defendant in pos- 
session. 


Mr.C. Gregory for Respondent. 


latter had passed through the Insolvent Court; and that 
the widow could not claim the property as she would 
thereby be taking advantage of her husband’s fraud. 


; He also pleaded a sete dif on account of a claim 
The next error which the Judge seems to against his father. 


have committed is that he a Improperly HELD, that as the Official Assignee refused to make 
rejected the survey map produced by the any claim to the property in dispute, no third party was 
special appellants. We have already shown | competent to set up a claim, The creditors had their re- 
‘that the documents relied upon by him | ™edy against the Official Assignee, The rizht of 
: ownership was still vested in the plaintiff notwith- 
do not afford any proof of possession on standing the alleged fraud, 
the part of the plaintiff’s ancestor; and he 
was therefore wrong in saying that the 
survey map ‘‘ was insufficient to set aside Moreen ue 
the above strong primd facie: proof of Glover, J.—THE plaintiff in this sult, 
possession.” He is also wrong in throwing | the widow of the late Mr. R. D. Manly, 
discredit upon that survey map on the sued to recover certain articles of moveable 
strength of the letter of the 21st January | property belonging to the estate of her hus- 
band (to which estate she was administra. 
* 1 W. R., P. C, p. 5L ; irix) from the hands of her son Mr. D. me 


t r 


Hrwp, as regards the set off, that defendant was 
rightly referred to a separate suit., 


— 
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Manly, who is alleged to have wrongfully 

appropriated them. 


The somdenied his mother’s right to bring 
the suit, inasmuch as if the articles did 
belong to his father’s estate, they had been 
fraudulently kept out of his schedule to 
the injury of creditors, and that his widow 
could not, therefure, claim them, as by doing 
so, she would be taking advantage of her 
deceased husband’s fraud. 


On the merits, the son alleged that the 
articles were partly those excepted at the 
time of the insolvency-and afterwards given 
to him by his father, and partly things pur- 
chased by himself with his owa money. 


The son lastly claimed a set off against his 
father’s estate in respect of food and lodging 
supplied to Mr. R. D. Manly between the 
time of his insolvency and his death. 


Both Courts below found that part of the 
property had been given by the deceased R. 
D. Manly to the plaintiff, and that the other 
part was in his possession as of right at the 
time of his death, and that the defendant had 
failed to prove that auy portion’of it had 
been bought with his own money. Qn the 
question of set off, the defendant was referred 
to a separate action. 


The points taken in special appeal are— 


(1).—That the plaintiff cannot be allowed 
to profit by her husband’s fraud. 


(2).—That in any case, the property 
belongs to the Official Assignee and that 
plaintiff cannot claim it. | 


(3).—That.the onus of proving that the 


. property belonged to the father was on the 


plaintiff, whereas the Lower Appellate Court 
made the defendant prove his ownership. 


And lastly.—That the question of .set off 


, was wrongly decided. 


The last ‘point is not seriously contested 
before us, and may be at once disposed of 
ndversely to the special appellant. He hus 


his remedy as pointed out by the Court, 


below. 9 


The first two objections are 'to my mind 
disposed of by the fact that the Official Assig- 
nee himself, who by the way gave evidence 
in this case, refused to make avy claim to 
the property now in dispute; and no third 


aparty is competent to set up a claim which 


the assignee does not insist on. (Fyson versus 


‘Chambers, 9 Meeson and Welsby, Exchequer, 
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460). The property has been held to have 
belonged to the plaintiff's husband and to 
have been in his possession at the time of his 
death ; and I do not think that the defendant, 
who is proved to have no right to the pro- 
perty, can come into Court and allege fraud on 
the part of his father, as a reason for prevent- 
ing his mother from instituting the suit. 
If the Official Assignee has done wrong in 
not making a claim, the creditors of R. D. 
Manly have their remedy against him; but 
the defendant, as it seems tẹ me, cannot evade 
a trial on the merits by pleading his father’s 
fraudulent conduct. Besides, if his mother 
in seeking to get back the property is profit- 
ing by her husband’s fraud, the defendant 
who is seeking to retain it is equally profit- 
ing by his father’s fraud, for, if he succeeds 
in this objection, he will retain property 
proved to have been his father’s, and to 
which property he has no shadow of a claim. 


The objection regarding the onus appears 
to be founded on a mistake of fact, L 
do not find that the Subordinate Judge 
acted merely on presumption, but ou the 
whole evidence adduced. There was -evi- 
dence to show that the articles were the pro- 
perty of the father, and the finding of the. 
Lower Appellate Court is, therefore, one of 
fact with which we are not competent to 
interfere in special appeal. 


It is much to be regretted that the parties 
to this suit did not settle their differences 
out of Court; but as we have to decide the 
case, I think we must say that the judg- 
meut of the Court below was right, and 
that this special appeal must be dismissed 
with costs. 


Mitter, J—I am of the same opinion, 


The plaintiff avers that the property in 
dispute belougs to the estate of her deceased 
husband; and she has accordingly brought 
this action, as his legal representative, to re- 
cover it from the hands of the special ap- 
pellant who has, as she alleges, unjastly 
taken possession of it without any title 
whatever. If these averments are correct, 
it would follow as a matter of course that 
the special appellant has no right whatever 
to retain that property. That the husband 
of the plaintiff had committed a gross fraud, 
by excluding it from the schedule filed by 
him’ in the Insolvent Court, is perfectly 
clear. But that fraud did not divest him of 
the right of ownership, which was admitted- 
ly vested in him at the time ; nor did it vest 
phat right in the special appellant who had 
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nothing whatever to do with the proceed- 
ings in the Insolvent Court. There is no 
law that I am aware of which declares that 
parties guilty of such a fraud shall lose 
their rights in the property for the preser- 
vation of which the fraud was committed; 
and in the absence of such a law, it is im- 
possible to contend that there has been any 
loss or forfeiture of right in ‘the present 
case. Suppose, for instance, that the very 
parties against whom the fraud was com- 
mitted were to bignug an action against the 
special appellant for the recovery of this 
property. It is beyond all question that the 
fraud now relied upon by him would be no 
nuswer to such a suit, and the Court would 
be bound to decree it in spite of such a de- 
fence. Bat upon what ground would this 
decision stand? Surely uponthe ground 
that the property is still the property of the 
debtor, and that itis therefore liable to be 
seized and sold by his creditors for the 
realization of their just dues. Suppose, 
‘again, that the property is sold at the in- 
\stance of these creditors, and a large surplus 
left after their demands are satisfied in full. 
To whom would this surplus belong ? Sare- 
ly to the plaintiff as the representative of 
the debtor, and not to the special appellant 
‘who has not even a shadow of title to it. 
“These arguments conclusively prove to my 
mind that the right of ownership is still 
vested in the plaintiff, notwithstanding that 
the person through whom that right is de- 
rived had committed a gross fraud in order 
-to preserve it from the hands of his credi- 
tors. 
But if it is once conceded that the plaint- 
iff, and not the special appellant, is the law- 
ful owner of the property in question, it is 
impossible to understand how this Court can 
refuse to make a decree in her favor, merely 
on the ground of the fraud under our con- 
sideration. This fraud, itis perfectly clear, 
was not committed agaiust the special ap- 
pellant ; nor is he in a position to show that 
his own status has been affected by it in 
any manner whatever. The parties intend- 
ed to be defrauded were the creditors of the 
plaintiffs husband, but the special appellant 
has nothing to do with those creditors, nor 
they with him. Why then are we to allow. 
him to set up this fraud as a bar to the 
maintenance of the present suit? And 
what power have we to dismiss the. suit 
when we find that, as between him and the 
plaintiff, the latter is the only person to 
whom the disputed property lawfully bes 


longs ? , 
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It has been said that to allow the’ plaint- 
iff to succeed in this suit would be to vio- 
late the maxim of law which says 
that no one ought to be permitted to take 
advantage of his own wrong. I confess 
that I am utterly unable to understand the 
force of this argument. That the plaintiff 
is not seeking to take any advantage ‘of the 
fraud in question, so far as the special appel- 
lant is concerned, is a proposition beyond 
all dispute. Fraud or no fraud, the position 
of the special appellant will remain the same, 
namely, that of a person who has wrongfully 
taken ‘possession of property which does 
not belong to him. Nor can it be said that 
the plaintiff is endeavouring in this suit to 
take any advantage against the creditors of 
her husband. Whatever injury has been 
done to them was done before this suit was 
instituted; and the question whether they 
ave still to suffer that injury or not cannot 
arise in this case, for they are not represented 
before us,—certainly not by the special 
appellant. On the other hand, there can be 
no doubt whatever thatit would be con- 
siderably to their benefit if the plaintiff is 
allowed to recover the property in question 
from the hands of the special sppellaut, for 
they would then be able to avail themselves 
of it immediately without any further litiga- 
tion. It is the special appellant, therefore, 
who is really trying to take advantage of 
the fraud committed by the husband of the 
plaintiff; and I do not see any reason in 
justice or equity why he should be allowed 
to do so, when itis perfectly clear that his 
interests have been no in way prejudiced by 
it. 


It has been further urged that it would 
be contrary to public policy, if this Court, 


sitting here as a Court of equity and gool ` 


conscience, were to decree a claim of this 
description. This argument also does not 
appear to me to be of any force whatever. 
That the husband of the plaintiff had con- 
mitted a highly criminal act is beyond all 
dispute. But the Legislature has fixed 
certain definite penalties for such acts, and 
it is not for this Court to add to those: penal- 
ties upon any notions of public policy, real or 
imaginary; of its own, for to-do so would be 
to arrogate to itself the functions of the 
Legislature, which it has no right to do. 
The Penal Code contains ample provisions 
for the punishment of such frauds. ° But 
whether those provisions are sufficient or 
not, it is not for the Civil Court, whose duly 
it is tọ deal with the civil rights of parties, 
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to repudiate those rights merely because it 
seems to thiuk that such a repudiation ought 
to be used as an additional instrument for 
the suppression of fraud. How often does | 
it happen in this country that a really good 
case is attempted to be supported by per- 
jury and forgery? But odious as both these 
offences are, there can be no donbt what- 
ever that the Civil Courts have no power 
to reject sugh a case, merely on the ground 
that the party interested in it has been 
guilty of those offences. This point has 
been set at rest by the decision of the Privy 
Council in thecase of Rajah Suttesh Chunder 
Roy versus Samasoondery Debia* reported 
in Sutherland’s Privy Council Judgments, 
page 553; and I do not see the slightest 
reason why the principle involved in that 
decision should not be applied to the present 
case. 





_ ties guilty of such frauds shall forfeit their | 


rights in the property for the preservation 
of which those frauds were committed, in 
addition to the penalties already prescribed 
by the Penal Code, or that the Civil Courts 
shall refuse to entertain suits based upon 
rights tainted with such frauds, as for 
instance in the case of benamee purchases 
mide at public sales. But so long as this 
has not been done, I am utterly at a loss to see 
how we can dismiss this suit, when we find 
that the plaintiff, and not the special ap- 
pellant, is the lawful owner of the pro- | 
perty in dispute. Whether such a law 


‘would be conducive tothe public welfare 


or not, is a question upon which I do! 
not wish to express any opinion. But it is | 
beyond all dispute thatno such law is to be! 
found in our Statute Book ; andI am there- | 
fore unable to see how the special appellant | 
cau resist the preseut claim. ‘The special 
appellant himself has committed an improper 
act, by dispossessing the plaintiff of a proper- 
ty which did not belong to him. This act 
gave to the plaintiff, in my opinion, a good 
and valid cause of action as against the spe- 
cial appellant ; and I see no reason whatever, 
either injustice or equity, why we should 
allow him to set off that act against the fraud 


committed by the plaintiffs husbanud,—a 


fraud with which, as I have repeatedly 
observed, he had nothing whatever to do. If 
we dismiss this suit upon the ground of this 
frand, it would be merely by way of a pe- 
naltys but what right have we to inflict such 
a penalty when it is no where prescribed by 





* 2 W, Ra P; Or, Ps 48, 


i‘ mises were of greater value. 


` 
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the law ? If weare at all liberty to go upon 
grounds of public policy, we must look to 
that policy as it has been established by the 
Legislature itself; and if we ate really 
anxious for the interests of the only innocent 
persons who have suffered from the fraud in 
question, we should not overlook what has 
been already remarked by me, namely, that 
the success of the plaintiffin this case would 
be much more conducive to those interests 
than that of the special appellant. 


The above view appesrs to me to be 
fully corroborated by the following remarks 
of Mr. Taylor,—see pages 105 and 106. 


“ It seems now clearly settled that a party 
“is not estopped from avoiding his dead, by 


|“ proving that it was executed for a fraudu- 


| lent, illegal, or immoral purpose. 
t ¢¢ 
| 


Undoubtedly, it is quite open to the: 
Legislature to lay down expressly that par- | 


In one 
case (Doe dem Roberts versus Roberts*) in- 
“ deed, where d@manin order to give his brother 
“a colorable qualification to kill game convey- 
« ed some lands to him, the Court held that 
“ his widow could not avoid this conveyance 
in an action of ejectment brought against 
“her by the brother; and in the subsequent 
“ case of Prole versus Wiggins,| Sir Nicho- 
“las Tindal observed that this decision 
“ rested on the fact that the defence set up 
““was inconsistent with the deed. The 
‘case, however, can scarcely be supported 
“ by this circumstance, for in an action of 
“ ejectment by the grantee of an annuity to 
“recover premises ou which it was secured, 
“‘ the grautor was allowed to show that the 
“ premises were of less value than the an- 
“naity ; and consequently that the deed re- 
“ quired enrolment, although he had express- 
‘‘ ly covenanted in the deed that the pre- 
So also 
“ where a bond has been given or covenant 
“made for an illegal consideration, the ob- 
“ligor or covenantor is not debarred from 
“avoiding the instrament by pleading and 
“ proving the illegality ; and this too, though 
“a legal, but untrue, consideration is stated 
‘on the face of a deed. Indeed, the better 
‘‘ opinion seems to be that where both par- 
‘ ties to an iudenture, either know or haye 
“the means of kuowing that it was execut- 
“ed for an immoral purpose, or in contra- 
“ vention of a statute or of public policy, 
“ neither of them will be estupped from 
“ proving those facts which render the in- 
~“ strument void ad initio. For, although a 
‘* party will thus in certain cases be enabled 
“to take advantage of hisown wrong, yet 


-a -a -u ee, 


TY 


* 2 B, and A., p. 367. 
t 3 Bingham, N, S, By 230, 
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Sae a a a a e a 
“ this evil is of a trifling nature in com- | going into.all the evidence filed by the par- 


& parison with the flagrant evasion of the 
“law that would result from the adoption 
‘© of an opposite rule.” 


The cases referred to here are not directly 
in point, but the principle involved appears to 
me to be the same. It is true that the special 
appellant was not a particeps criminis in the 
fraud committed bẹ the husband of the plaint- 
iff, but there is no reason why he should be 
allowed to screen himself from the conse- 
quences of his own wrongful act by setting 
` up that fraud as an estoppel in the present 
case. It may also be observed that the 
plaintiff is not seeking in this case to get 
rid of any instrument executed by her hus- 
band, but that the special appellant is en- 
deavouring to use the schedule filed in the 
Insolvent Court as an estoppel, when he is 
competent to use it merely as a matter of 
evidence. 


With reference to the second objection I 
have but very little to say. Ido not think 
that the special. appellant has any right to 
take this objection, for it is one which, in my 
opinion, can come from the Official Assignee 
only. Whether the property is recovered 
by the plaintiff or by the Official Assignee, 
the creditors of her husband cau equally 
avail themselves of if, and it is therefore 
for the benefit of those creditors that this 
suit should be allowed to proceed. But 
whether this is so or not, the disclaimer 
putin by the Official Assignee, who was 
madea party to this suit, appears to be 
conclusive on the point. The creditors of 
the plaintif’s husband may sue the Official 
Assignee for this disclaimer if they like, 
but a mere wrong-doer like the special ap- 
pellant has noright to rest his defence upou 
such a ground, 


The third objection is equally untenable. 
There is no reason for supposing that the 
Jower Courts have decided this case Withoyt 

4 


ties, and the question of onus. does not 
therefore arise. ° 


The special appeal ought, therefore, to 
be dismissed with costs. 


a 





The 13th July 1870. 


Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Sections 229 and 230 Act VIII of 
1859. 


Case No. 1119 of 1869. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 25th 
February 1869, reversing a decision of 
the Subordinate Judge of that District, 
dated the 25th August 1868. 


Meer Abdoos Sobhan (Defendant) 
Appellant, 


Versus 


Biakma Deo Narain (Plaintiff) Respondent. 
Mr. C. Gregory for Appellant. 


Baboos Chunder Madhub Ghose and 
Bhowanee Churn Duit for Respondent. 


Ileto that the principle of the Full Bench ruling; 
that a suit under Section 230 of the Code of Civil Proce- 
dure must be treated as an ordinary suit for the recovery 
of property, and that the whole question of title between 
the parties ought to be gone into, is equally applicable 
to a case under Section 229, 


Mitter, J We are of opinion that this 
case has not been properly tried by either of 
the Courts below. 


In the first plac8, we are at a loss to 
uuderstaud why the lower Courts have 
treated this suit as a suit under Section 230: 
of the Code of Civil Procedure, and not as a 
suit under the 229th Section of that Code.. 
The allegation with which the special re-, 
spondent came into Court was, that the spe- 
cial appellant was about to dispossess him of 
the village in question in execution of a de- 
cree to which he was no party. If this allega- 
tion is correct, the special respondent is: 
clearly entitled to occupy the position of a. 
defendant uuder Section 229, and the lower 
Courts have been, therefore, in error in trent. 
ing him as a plaintiff uuder Section 280. 
It is of the utmost importance to the right. 
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The 14th July 1870. 


j Present: 


The Hon®™le J. B. Phear and Dwarkanath 
Mitter, Judges. 


Contribution— Joint-decree — Proce-~ 
dure. 


Case No. 582 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 80th December 1869, affirming 
a decision of the Moonsiff of Ghosegaon, 
dated the 28th May, 1869. 


` Kristo Monee Debia (One of the Defendants) 
Appellant, 


VETSUS 


+ Buroda Dassia Chowdhrain (Plaintiff) 
Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 
No one for Respondent. 


In a suit against co-tenants: to recover rent paid by 
plaintiff on their behalf, a joint-decree declaring the 
defendants collectively liable onght not to be passed. 


ren Court should determine what portion of the whole,» 
I 


Tent ought to be re-paid by each one of the defenda: % 
nd whether each defendant is under any liability “to 
the plaintiff at all. 


Phear, J—Tua judgment of the lower 
Courts is manifestly founded upon a false 
view of the rights of the parties. The de- 
cree in the rent-suit merely had the effect of 
judicially declaring that all the defendants 
in that suit against whom it was passed 
were jointly bound to pay the rent which 
the plaintiff in that suit claimed of them. 


In this suit the question is, not whether 
all the defendants togethe® with the plaintiff 
were bound to pay the zemindar the whole. 
amount of rent due to him, but what may 
be the portions, as between themselves, in 
which they are bound to pay it ; and this is 
a matter depending entirely on their several 
interests inthe property and their relations 
to one another with regard to it. 


Perhaps, it would have been more regular 
if the plaintiff had brought a separate suit 
ugainst each defendant. But whether this 
would be so or not, the Courts in this suit 
ought to determine what are the shares of the 
Whole rent which the present defendants 
ought respectively to recoup the plaintiff. 
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The effect of the joint-decree which has 
been given by the lower Courts will lie, 
that any one of the defendants who pays the 
amount of that decree will have a right of 
suit against the others collectively, and so 
on dd infinitum (at least so long as the de- 
fendants will last,) if the principle on which 
the lower Courts have goue is correct. We 
need hardly say that the law is not s0 
unreasonable as to force the parties to 
such a gradual elimination as this. 


This case has not yet been tried on its pro- 
per merits. The decrees of both the lower 
Courts must, therefore, be reversed, and the 
case must be sent back for re-trial in the Court 
of first instance; and the Court must de- 
termine on such evidence as the parties may 
produce in support of their respective cases, 
what portion of the whole rent which has 
been paid by the plaintiff ought to be re-paid 
to her by each one of the defendants; and 
in considering this general question, the 
Court will, of course, have to determine, wish 
regard to each defendant, whether he is under 
any liability to pay the plaintiff af all. 


The costs of the suit will abide the event. 


The 14th July 1870. 
Present: 


B. Kemp and E. Jackson, 


The Hon’ble EF. 
i Judges. 


Execution—Costs—E'ees. 
Case No. 190 of 1870. 


Miscellaneous Appeal from an order pass- 
ed by the Subordinate Judge of Aooghly, 
dated the 28th March 1870. 


Madhub Chunder Bera (Judement-debtor) 
Appellant, 


va 
wersus 


Ram Lochun Bera (Decree-holder) Re- 
spondent. 


Baboos Mohinee Mohun Roy and Ashootosh 
Mookerjee for Appellant. 


Baboo Onookool Chunder Mookerjee for 


Respondent. 


Where a suit was dec{aed after trial, and the decision 
being reversed “by ei High Court on appeal. the case 
was remanded with Orders allowing the plaimiff to 
amend his plaint, bnt requiring him to pay all the costs 
of ( first two hearitigs. 

à C 


f 
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HeEtp that the stamp for the plaint was properly 


included in the costs of the second hearing in the Court 


below, and that, as the case was sent back for re-trial 
and not as a mere remand, the whole of the pleader’s 


fees should be paid for the second trial. 


Jackson, J.—-Tuis is an appeal in execu- 


tion of a decree from the Subordinate Judge 


of Hooghly. In executing a decree of this 
Court, he found that the High Court had 
given to the plaintiff all the costs in 
the High Court, detailing distinctly their 
amount, and that it had also given the costs 
-of the lower Cdurt but had not distinctly 
detailed their amount. In executing this de- 
cree, the Subordinate Judge has ascertained 
what that amount was, and has allowed execu- 
tion to proceed upon that amount. The con- 
‘tention before us is thatit was for the High 
Court to have stated that amount ; that it was 
not for the Subordinate Judge to ascertain 
what it was ; and as it was not stated in the 
High Court’s decree, it could not now be 
executed at all. In support of this view of the 
law, one case is quoted in which it appears that 
there was some doubt as to what the High 
Court did intend to give as costs, and in 
which, accordingly, in consequence of that 
doubt, the Court afterwards declared that it 
could not be ascertained in execution. Other 
cases are quoted to the effect that only what 
is stated in the decree is to be awarded and 
nothing beyond that. 


We think that it is sufficiently stated in 
the decree what costs are given by the High 
Court ; they are the costs of the Hish Court 
itself and the costs in the lower Court of 
the hearing from which the appeal was 
heard by the High Court. 


There are two points on which it is con- 
tended that the lower Court has been wrong 
in estimating these costs ; first, in giving the 
amount of the stamp for the plaint; and 
secondly, in awarding more than half pleader’s 
fees. It appears that this was an exceptional 
case in one way,that after the plaint was put 
in the parties went to trial and a decision 
was passed upon the claim, and on appeal 
to the High Court /the decision of the lower 
Court was reversed, and the case remanded 
to the first Court with orders tliat the plaint- 
iff might be allowed to amend his plaiut, but 
at the same time( the plaintiff was required 
to pay inall the costs of these first two 
hearings. 


the defendant is entitled ta all these costs. 
We think that the stamp for the plaint, 
N 


It is admitted? now 4 the plaintiff that 


—eS ff 
which it is denied ought to have been put 
in amongst the costs of the second hearing 
in the Court below, has been properly in- 
cluded in these costs ; and as ie case Was 
sent back for a re-trial, and not as a mere re- 
mand, the whole of the plenader’s fées should 
be paid for the second trial. There being, 
therefore, no doubt in our minds as to what 
amount of money ought to be paid under 
the decree of the High Court on account 
of costs, we see no objection to the lower 
Court drawing up an account of these costs, 
and making the defendants re-imburse these 
costs to the plaintif. We dismiss this ap- 
peal with costs. 





The 14th July 1870. 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 


Judges. 


a 


Section 246 Act VIII of 1859— 
Jurisdiction—Title. 


In the matter of 
Khelat Chunder Ghose, Petitioner, 
me VETSUS 


ag: 


Bhuggobutty Chura Mookerjee, Opposite ` 


party. A a : 
Baboos Romesh Chunder Mitter \ and Motee 
Lail Mookerjee for Petitioner. » . ʻi 


Baboo Oopendro Chunder Bose for ` 
Opposite party. 

A Judge has no jurisdiction to try the same objector’s 
claim under Section 246 Act VIII of 1859 a second time 


as against the same attachment, or to re-open a ques- 
tion finally decided on the former occasion, 


The title of the objector, as compared with that of the 
debtor in possession, ig not a point for adjudication un- 
der Section 246, oe 

Jackson, J—Wes think that the orders 
of the Officiating Judge of -Nuddéa on’ the 


second enquiry, as regards the objections of, 
ty! ! 


Bhuggobutty, must be set aside. Those or- 
ders were passed under Séction 246° Act 
VIII of 1859. The ‘law on the point ‘is, 
that the enquiry into the’ objection ‘must 
refer to the possession of the judgment- 
debtor or of the person claiming to remove 
the attachment, and that possession refers 
specially to the time whea the property. was 
attached. ‘The Judge in the first instance, 
when the first enquiry was made, acted dfs- 
tinctly according to law; and finding that 
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the judzgment-debtor was in possession at 


the time the attachment was made, rejected 
the claim of the objector, Mr. Brown, who 
has since, become Judge of Nuddea, ona 
subsequent objection as regards the same 
attachment by the same objector, has set 
aside the attachmeut and released the pro- 
erty without any enquiry at all on the 
point of possession. 


We think that the Judge’s order is 
wrong on two points; first. that he had 
no jurisdiction in law to try the same 
objector’s claim a second time, as against 
the same attachment. The question of 
the possession of the objector ‘at the time 
of the attachment had been finally decided 
by the Judge on the former occasion, and 
Mr. Brown could not re-open that question, 
the more especially as the objector had him- 
self admitted in the course of the proceedings 
that he was not in possession. We think 
Mr. Brown’s decision is also contrary to 
law, inasmuch as he does not decide that 
which under Section 246 cf Act VIII of 
1859 he was bound to decide. He seems to 
have decided that the objector’s title was a 
better title than the title of the debtors. 
This is not a point upon which any adjudi- 
cation should have been come to under the 
law, as laid down in Section 246 of Act 
VIII of 1859. 


The orders of Mr. Brown of the 10th of 
January 1870 are set aside; and the result 
of this order will be that that property 
still remains under attachment, and further 
proceedings in execution can be carried on. 





The 15th July 1870. 
Present : 


The Hon’ble J. B. Phear and Sir Charles 
Hobhouse, Barf, Judges. 


High Court — Jurisdiction—Section 
362, Code of Civil Procedure. 


Case No. 185 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Rajshahye, dated the 
24th February 1870, 


Kalee Doss Sandyal and others (Opposite 
party) Appellants, 


VETSUS 


~ Roy Luchmeeput Doogur (Petitioner) 
Respondent. 


Moulvie Syud Murhumut Hossein tor 
Appellants, 


Baboos Romesh Chunder Mitter, Sreenath 
Doss and Rash Beharee Ghose for Res 
spondent, 


The High Court has jurisdiction to direct a lower 
Court in what manner its own (the High Court’s) de- 
cree ororder shall be carried into effect by that Court 
and to see that the lower Court does not pervert the 
order or do that which was not intended to be done 
even when such order constitute a part of the order in 
execution of a decree which the lower Court ought to 
have passed, 


Phear, J.—Wen think that we clearly 
have jurisdiction to direct the lower Court 
in what manner our own decree or order 
should be carried into effect by that Court, 
When the case came up to this Court on 
appeal under Section 257, the order made 
by this Court constituted, no doubt, part of 
the order in execution of the decree which 
ought to have been passed by the Lower 
Appellate Court ; but it was an order made 
under and by virtue of the authority of thig 
Court: the Lower Appellate Court js by 
Section 362 charged with the duty of carry- 
ing out this order. It is very possible that 
so far as the direction to pay interest affeeted 
the purchaser, who was not originally a 
party to the suit, it did not constitute matter 
upon which an appeal properly speaking 
would under auy circumstances lie to this 
Court. But we have no sort of doubt that 
if this Court had authority, as it undoubte 
edly had, to make that order, and that it 
devolved upon a Court subordinate to this to 
carry that order into effect, it must be com- 
petent to us and within our power to take 
care that that subordinate Court does not 
pervert our order, or do that under it which 
the order did not intend should be done. 
On the whole, we feel convinced that we 
have jurisdiction to set the Lower Appellate 
Court right, if it has gone wrong in the 
interpretation of the order of this Court 
which it was charged with carrying into 
execution ; and on considering the judgment 
which has been given by the Lower Appel- 
late Court, we are of opinion that it bas 
misconstrued the order that this Court made 
with regard to the payment of interest sO 
far as regards the period of time for which 
interest was tobe paid. We think it very 
clear that by the order it was intended that 
the judgment-debtor should pay the interest s 
aud we also are of opinion that the interest 
so to be paid was not intended to go 
beyond the day at which the purchaser 
a with due diligence have obtained hig 
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money from the lower Court. Having re- 
gard to the facts of the case and the consti- 
tution of the Court which effected the sale, it 
seems to us that the purchaser might reason- 
ably have taken his money out by the end 
of April 1868. The order, no doubt, was 
passed earlier in the month, but some days 
certainly were necessary to enable him to 
get that order carried into effect. Up to 
the end of April, then, we think that it was 
Intended by the oder of this Court that 
interest should be paid to the purchaser by 
the judgment-debtor. 


The Lower Appellate Court has under- 
stood the ordet of this Court to give in- 
terest down to a date so late as September, 
and in this respect we think the mistake 
was made. We shall, therefore, direct the 
Judge that interest should run to the end 
of April and no farther. 


The question of costs has given us oces- 
sion for some consideration. We think the 
right order will be that each party should 
bear his own costs. Obviously, much cause 
for error in this matter was occasioned by 
reason of the purchaser not getting the 
order of this Court formally drawn up. 
On the other hand, the present appellant, 
or rather applicant, has asked for a great 
deal more than we have thought it right to 
give him. Under these circumstances, our 
order will be that each party will bear his 
own costs both in this Court and in the 
lower Court. 


` 





The 18th July 1870. 
Present : 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Decree — Compromise— Alienation — 
Hindoo Widow—Reversioners. 


Case No. 434 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 20th January 1870, affirming 
.a decision of the Moonsiff of that Dis- 
triet,dated the 9th July 1869. 


‘Mussamut Indro Kooer and others (Defend- 
ants) Appellants, 


VETSUS 


Shaikh ‘Abool Burkat and others (Plaintiffs) 
Respondents, } 
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EE 
Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Mitter for Appellants. 
e 


Mr. C. Gregory and Baboo *Onookool 
Chunier Mookerjee for Respondents. 


It is notin the power of either of the parties to fall 
back upon a decree the effect of which has been nullified 
by mutual consent of those parties. | 


A compromise by which a Hindoo widow gives up all 
her rights in her husband’s estate, reserving only a 
life-interest in a part of it, cannot but be regarded as an 
alienation and is not binding against the reversioners, 


Mitter, J— I am of opinion that the 
decree of the 24th July 1839, relied upon 
by the Lower Appellate Court, is no way 
binding agaiust the special appellants in this 
case. It is admitted on all sides that a 
special appeal had been preferred against 
that decree to the late Sudder Dewanny 
Adawlut; and itis also admitted that the 
case was ultimately settled between the par- 
ties by a solehnamah which was duly notified 
to that Court. Under such circumstances, 
itis clear that the effect of that decree has 
been nullified by the mutual consent of the 
parties themselves, and it does not, therefore, 
lie inthe power of either. of them or of 
their legal representatives to fall back upon 
it in the. present litigation. 


It has been said that if the special appel- 
lants are not bound by the decree in question, 
they are at least bound by the compromise 
by which it was superseded. I am of opinion 
that this argument has no force whatever. A 
compromise like the present, by which a 
Hindoo widow gives up all her rights in the 
estate of her decensed husband, reserving 
only a life-interest for herself in some of the 
villages belonging to that estate, cannot but be 
regarded as an alienation; and I am aware of 
no provision in theeHindoo law which would 
mike such a compromise binding against the 
reversioner. It has been urged that a 
boné fide decree obtained against the widow 
would be binding against the reversioner ; 
but the decree of a competent Court of 
justice stands on a quite different footing 
from a compromise effected by the parties 
themselves, 


For the above reasons, I would reverse 
the decision of the Lower Appellate Court, and 
remand this case to that Court for a fresh 
decision upon the merits. The costs of this 


appeal ought to abide the final result. -«, œ 


Loch, J.—I concur. 


7 
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© 


‘The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley 
and Dwarkanath Mitter, Judges. 


Present: 


= Religious endowment — Bond by 
manager—Legal necessity. 


Case No. 64 of 1870. 


Regular Appeal from a decision passed by 
' the Subordinate Judge of Bhaugulpore, 
-dated the 7th February 1870. 


‘Ram Churn Pooree (Defendant) Appellant, 


VETSUS 


Nunhoo Mundul (Plaintiff) Respondent. 
Mr. C. Gregory and Baboo Mohesh Chun- 
der Chowdhry for Appellant. 


Baboo Onookool Chunder Mookerjee for 
- Respondent, 


A suit to recover ona bond given by tho de facto 
manager of a muth as a charge on the muth having 
been decreed by the Subordinate Judge: 


. Hep that, as the obligor had turned the previous 
manager out of possession, and as his own right to pos- 
session was contested at the time he executed the bond, 
he was in no better position thana trespasser and 
wrong-doer. f 


HELD that, as the bond was given for antecedentclaims 
against the muth. of which a portion at least would, but 
for the fresh right of suit given by the bond, have been 
barred by limitation ; and as no proceedings had been 
taken for sequestration or attachment of the property, 
there was no necessity for giving the bond, and the suit 
could not succeed, 


. Couch, C. J.—Turs suit is brought upon 
a bond which is dated the ldth July 1865 ; 
and unless the plaintiff can establish his right 
to recover on the bond, he must fail in the 
suit; because if he were dall to back upon the 
money claims in respect of which the bond 
is alleged to have been given, the suit would 
be barred by limitation. The question then 
comes to this,—whether Sheo Churn had 
authority to give the bond so as to charge 
the muth. 


The Subordinate Judge has decided in 
the plaintiff’s favor, on the ground that Sheo 
Churn was the de facto manager of the 
muth, and that the charge was one which he 
had power to-make. He says “that Sheo 
“Charn was in possession of the muth at 
s‘ the time when the charge was created,” 
viz., at the time when „he gave this bond 
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‘Cis admitted.” Itappears to me that the 
judgment of the Privy Council in the case 
of Hunnooman Pershad Pandey, upon which 
the Subordinate Judge has based his dect- 
sion, does not go to the extent of showing 
that Sheo Churn was a de facto manager 
having such power. In order to understand 
what their Lordships in the Judicial Com- 
mittee meant to lay down in that case, it is 
necessary to see what the facts were. In 
the statement of facts, Jit is said that upon 
the death of the Rajah leaving an only sony 
his widow “assumed the proprietorship of 
“the estates of her late husband and the 
‘ouardianship of his infant son, Her name 
“was registered with that of her minor son 
‘on the records until he attained his major- 
“ity, when a deed of gift having been exe- 
“cuted by the Ranee in his favor, her name 
“was removed from the Government regis- 
“ter af land-owners by a petition for muta- 
“tion in the ordinary way;’’ and that during 
her incumbency the Ranee dealt with the 
property in various ways, and acted as mana- 
ger of the property. Then it is stated that 
one of the principal points submitted to the 
Court in the argument was “whether 
“it was competent by the Hindoo Law to the 
“ Ranee, as the registered proprietor of tha 
family estate and curator of the infant’s 
‘property, to charge ancestral estates by 
“way of mortgage in consideration of the 
‘advances made for the benefit of the 
‘minors estate to prevent a sequestration 
“and probable confiscation ;” and in the 
judgment which was delivered by Lord 
Justice Knight Bruce, he states as the third 
point which was to be determined—‘‘ Did 
‘the lower Court consider the point whether 
“the rights of these parties could wholly 
“ depend upon the question whether that 
“relation was duly or unduly constituted” ? 
That is, whether the rights of the parties, 
derived under the deeds executed by the 
Ranee charging the estnte for the purpose 
of raising money to prevent sequestration, 
could depend wholly upon the question as 
to whether the relation in which the Ranco 
assumed to stand with regard to her son’s 
estate was duly constituted. It is with re- 
ference to this point that His Lordship says 
—‘‘Tt is to be observed that under the Hin- 
‘du law, the right of a bond fide incum- 
‘“brancer who has taken from a de facto 
“ manager a charge on lands created honest- 
“ly, for the purpose of saving the estate 
“or for the benefit of the estate, is 
“not (provided the circumstance would 
‘ support the charge had-it emanated from a 
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“de facto audde jure manager) affected by 
‘‘ the want of union of the de facto with the 
Therefore, had the Raneein- 
“ truded into the estate wrongfully, and even 
“ practised a deception upon the Court of 
Wards, orthe Collector exercising the pow- 
“ers of a Court of Wards, by putting forth 
* a case of joint proprietorship in order to 
‘“‘ defent the claim of a Court of Wards to 


“ de jure title. 


the wardship, which is the case that Mr. 


“ Wigram supposeg, it would not follow that 
** those acts, however wrong, would defeat 


“ the claim of the incumbrancer.” 


That case is very different from the pre- 


sent. The facts of this ease are that Poorun 
Pooree having died; Ram Churn Pooree ap- 
pears in the first instance to have obtained 
possession of the muéh and to have been in 
possession for some time. Then he appears 
to have been dispossessed by Sheo Churn ; 
and according to evidence which there is no 
reason to disbelieve, and which is not in any 
Way contradicted, 11 months after the death 
of Poorun Pooree. Sheo Churn, therefore, 
instead of being in the management of the 
proper ty asthe Ranee was, was a trespasser 
turning out another person who was in pos- 
Session. His right to the possession was dis- 
puted and proceedings were taken against 
him, if not immediately, without much delay. 
At the time when he executed this bond, 
his right to the possession was contested. 
He was, therefore, in no better position than 
a trespasser and a wrong-doer. 


It may, however, be said it was possible 
that he had aright ; but still the possession 
that he had was wrongfully taken, and dur- 
ing the time that he thus remained in’ pos- 
session, his right was very different from that 
with reference to which the judgment of 
the Privy Council was given; and I thivk 
there is nothing to support the position that 
Sheo Churn could be treated as a de facto 
mzaager of the estate and able to create a 
charge upon it. 


Another objection relates to the power 
which ade facto manager has of dealing with 
the estate, that is, a power of creating honest- 
ly, for the saving of the estate or for its be- 
nefit, a charge upon it. 


In this case, however, the bond was not 
given asa mortgage for advances made at 
the time, It was given in respect of antece- 
dent transactions, and there was no necessity 
for Sheo Churn giving such abond. There 
was no danger to the estate which the money 
was advanced for the sake of averting, The 
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plaintiff might have sought any remedy 
which he had against the muth; but it does 
not appear that any proceedings were taken 
for sequestration or attachment of the pro- 
perty ; and there was not, therefore, any 
necessity for giving this bond and thus really 
giving a fresh right of suit when, as regards 
at least a portion of the claim, a suit for it 
would have been barred by the law of 
limitation. 


I think it also very doubtful on the evi- 
dence whether the transaction was an honest 
one, and that the plaintif was not aware 
of the circumstances with regard to Sheo 
Churn’s position ; that he honestly believed 
that Sheo Churn was the de facto manager 
of the muth having power to charge it. 


On these grounds I have come to the con- 
clusion that the plaintiff cannot succeed in 
this case; and were it not that the Subordinate 
Judge has found that the bond was executed 
by Poorun Pooree, I should have been in- 
clined to hold that it was not. It is true 
that the writer of the bond and other wit- 
nesses have been called to speak to the exe- 
cution of it, but the absence of a regular 
account, which might naturally be expected 
to exist (and had the bond been re- 
ally executed, the accounts would have 
shewn consideration for it,) is to my mind a 
suspicious circumstance. I cannot believe 
that there was no other account than that 
which has been produced. But I abstain 
from disposing of the case on this question 
of fact, because the lower Court so decided- 
ly finds that the bond had been executed by 
Poorun Pooree. 


With regard to the expenses of the shradh, 
there is conflicting evidence as to by whom 
it was performed or to whom the goods wera 
supplied by the plaintiff. It is probable that 
both the rival claimants performed the shradh; 
aud it may be that Ram Churn got part of 
the goods and Sheo Churn the other part. 


Possibly, if the plaintiff bad brought á 
suit on that ground and brought it in proper 
time, he might have been able to show that 
he had some claim on the property of the 
muth, aud then it would have been necessary 
for us to determine to what extent goods 
were supplied and to whom,—questions on 
which we need not now pass any ‘opinion! 


The present suit is on the bond, and uns 
less the plaintiff can establish that Shea 
Churn had power, under the circumstances, 
to charge the muth, he is not entitled to tha 


` 


decree which is appealed against, 


Civil 


-I think, therefore, that that part of the 
decree.of the lower Court, which makes the 
property ig the possession of Ram Churn 
liable, mu% be reversed, and the plaintiff's 
guit dismissed as against Ram Churn, with 
costs of this Court and of the lower Court. 


Bayley, J.—I am of the same opinion. 


Mitter, J.—I concur. 





The 19th July 1870. 


Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Rent-suilt—Pleas--Issues. 
Case No. 410 of 1870. 


Special Appeal from a decision passed by 
the Judge of Hooghly, dated the \9th 
January 1870, modifying a decision of 
the Moonsiff of that District, dated the 
16th July 1868, 


Purbooddeen Mullick and others (Defend- 
ants) Appellants, 


VETSUS 


Molaem Bibee and another (Plaintiffs) 
Respondents. 


Baboo Tarucknath Sein for Appellants. 


Baboo Ubinash Chunder Banerjee for 
Respondents. 


In a suit by putneedars for rent where the defend- 


-ants plead a lakheraj title set up long before the plaint- 


iffs acquired their putnee, the issue to be tried is not 
whether the lakheraj title is valid or not, but whether 


plaintiffs have at any time received rent for the lands 
in dispute. 


Kemp, Ji—In this case, I think it necesa- 
sary to enter into some detail. The plaint- 
iffs, special respondents, appear to have 
obtained a putnee in 1261. It is alleged in 
the: plaint: that after taking the putnee they 
received rent from the defendants, special 


‘appellants, up to 1262; that then a dispute 


arose between the plaintiff and his co-sharers 
which led to an attachment by the Civil 
Court, pending a decision of their dispute ; 
that the Collector in 1268 appointed a Seza- 
wal ; that the Sezawal failed to receive any 
rents from the defendants, special appellants, 
who from that time.or from 1262, set up a 
lakheraj, title. In the plaint, it is clearly 
recited that the defendants, the special ap- 
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pellants, set up a lakheraj title for these very 
81 beegahs odd cottahs which are now the 
subject of this appeal. It is further ad- 
mitted in the plaint that the Collector on 
the report of the Sezawal enquired into the 
case ; that is to say, the case of the non- 
payment of rent by the defendants, special 
appellants ; and on the 15th August 1859, 
the Collector finding that he was unable to 
collect rent from these lands because they 
were lakheraj, directedgthe Sezawal to 
withdraw the attachment with reference to 
these lands, All this is admitted in the 
plaint. The suit was brought in 1278, or 
nearly twelve years after the plaintiffs ob- 
tained the putnee ; and therefore from 1261 
to 1273 with the exception of the allegation 
of having received rent in 1262, it is clear 
that the plaintiffs have never received rent 
from these lands. When the case was be- 
fore the first Court on the first occasion, the 
first Court dismissed the plaintiffs’ suit hold- 
ing that they had failed to set up even a 
prima facie case of receipt of rent, and 
that therefore it was unnecessary to go into 
the defendant’s case. Qu appeal to the 
Judge, the same Judge who has now decided 
the case, Mr. Bright, without going into 
the defendant’s case found on the kubooleut 
of 1258, which it appears was produced by 
the naib of the former zemindar, that the de- 
fendant had been paying rent, and there- 
fore without looking iuto the defendant's 
case, he sent back the case to the first Court 
to try it on the merits. Both the lower 
Courts, the first Court, and the Appellate 
Court have now found against the defen- 
dant. i 


It appears to me that this decision of 
the Judge is wrong inlaw. The case that 
he had to decide was whether the plainte 
iffs had proved that these were lands that 
had paid rent to them at any time. He 
had not to decide, as we pointed out to 
him in a similar case the other day, whether 
the lIakheraj title set up by the defendant 
was valid or not: there will be time enough 
for him to decide that question when a suit 
for resumption is filed. All he had to de- 
cide was whether the lands had paid rent to 
the plaintiffs or not. Now, in the face of 
the admission on the plaint that between 
1261, when the plaintiffs’ title was created, 
and 1273, there has been admittedly no re- 
ceipt of rent by the plaintiffs except for the 
year 1262; and that the Collector had failed, 
when the estate was under attachment, to 
collect rents from the defendant, who al- 
ee before the Collector, and successfully 
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alleged, that the lands in dispute were la- | with all costs. The plaintiffs, if so advised, 


kheraj and obtained from the Collector an 
order of release from the attachment. In 
the face of all this, itis difficult to understand 
how the Judge could have satisfied himself 
that the plaintiffs had at any time received 
rent for these lands. The lakheraj title of 
the defendant, be it a good title or a bad 
title, was set up long before the plaintiffs 
acquired their putnee. Under Section 11 
Regulation III of 1827, the defendant Ba- 
jaree Bibee applied to have her name mu- 
tated in the room of the lakhersjdar, her 
father, whose name was on the Collectorate 
register ; and this she obtained so far back 
asin 1849. Therefore, all along and before 
the creation of the plaintiffs’ right in the 
putnee, this claim to hold these lands rent- 
free was set up by the defendants. They 
have also in this ease filed a hibbanamah, 
the proceedings of the Collector in the mu- 
tation case, the proceeding of the Collector 
releasing the lands from attachment, and also 
a list of documents including sunnuds and 
chars which were filed in a former case ; and 
they explain the reason why they could not 
file the decuments in the present case, by 
stating that they have been lost by their 
mooktear; but the fact that they were 
filed is patent on the record from the copy of 
the list filed by them. In the face of all this, 
the Judge, instead of deciding the simple 
issue. before him, whether the plaintiffs had 
received rent ot not, goes into the question 
of the validity of the lakheraj title, which, 
I hold, he was not justified in doing in this 


case. 


Tam of opinion that there is sufficient 
evidence on the part of the defendants to 
show that these lands are lakheraj lands, 
aud that the plaintiffs have never at any 
time received rent from these lands. I, 
therefore, dismiss the plaintiffs’ case, reverse 
the Judge’s decision,-and decree this” se 


may bring a suit for resumption against 


the defendants. Py a 


Jackson, J.—I concur in this judgment. ; 





The 19th July 1870. 


`~ 


Present : 


The Hon’ble F. B. Kemp and E. Jackson, 


l 


Judges. 


Arbitration—Difference of opinion, 
Case No..416 of 1870. | 


Special Appeal from a decision passed by 
the Second Subordinate Judge of Hoogh- 
ly, dated the 20th December 1869, affirm- 
ing a decision of the Moonsiff of Ghattal, 
dated the 28th August 1869. 


Thakoor Dass Chuckerbutty (Plaintiff) 
Appellant, 


VErTSUS 


Ram Jeebun Chuckerbutty (Defendant) 
Respondent. 


Baboos Ashootosh Dhur and Luckhee 
Churn Bose for Appellant. 


Baboo Tarucknath Sein for Respondent. 
` 6 i 
A case having been referred to arbitration without 
provision being made fora difference of opinion, and 
the arbitrators having given in differing awards, the 
Court of first instance tried the case anew and dismissed 
the suit. This decision was confirmed on appeal.. .In 
special appeal the plaintiff asked that the case might 
be sent back to the arbitrators with a provision for 
difference of opinion, and that- they might submit their 
award a second time: HELD that it was too late at 
this stage to allow such a course. 


Jackson, J.—In this case, while the trial 
was pending before the the Court of the 
Moonsiff, a reference was made to arbitration, 
The reference was made to three arbitrators, 
who apparently differed in their judgments; 
two decreeing the case for the plainciff, and 
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one giving in his award several days later 
and decreeing ‘the case in favor of ‘the 
defendant It turned out then that no pro- 
vision had “been made accordiug to law for a 
difference of opinion amongst the arbitrators. 
The Moonsiff, thereupon, finding that the 
*award was in fact no award, fixed issues in 
the case, called for evidence, and tried the 
suit anew. In the course of his judgment 
in the case, he alludes to the arbitrators’ 
award and states that there were grounds 
for doubting whether the arbitrators could 
give a fair and impartial judgment in the 
case, as they were mixed up in the dispute 
between the parties. He went on to decide 
the case himself, ‘and dismissed the plaint- 
iff’s suit. 
that judgement to the Judge, who also 
concurred with the Moonsiff in dismiss- 
ing the plaintiff’s suit on the ground of 
limitation. The plaiutiff now appeals to 
this Court, and his vakeelhas urged upon 
us that the Lower Appellate Court ought to 
have sent back the case to the Moonsiff, in 
order that the Moonsiff might send back the 
case to the arbitrators making a provision 
for a difference of opinion, and order them 
to submit their award a second time. The 
vakeel for the appellant has shown us that 
this was the course pursued by this Court 
in another case, but there are some differ- 
ences between this case and that case. In 
that case, the arbitration award being set 
aside, the Court acted on the evidence given 
before the arbitrators ; while in this case the 
Court bas not acted upon the evidence given 
before the arbitrators, but on evidence given 
before itself. I have no doubt that the 
Court would have the power to remaud the 
case, with an order such as was passed in 
the case alluded to, butin this case, we think, 
itis not right to pass any such order. If 
the special appellant, wished the case to be 
referred again to arbitrators, he should have 
asked the Lower Appellate Ceurt to have 
pursued that course. He did not do so, and 
now at this late stage of the case, after 
both the Lower Courts have decided against 
the plaintiff, we think we ought not to allow 
him‘ to adopt a course which he has not 
thought of till the last moment. Upon the 
merits: between the parties, no ground of 
special appeal is preferred. 


We think. there ought to be an end of 
this litigation, and we therefore dismiss the 


special appeal with costs. ; 


Kemp, J—I am of the same opinion. 


The 20th July 1870. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. 


Mesne profits—Interest—Damages. 


Case No. 48 of 1870. 


Regular Appeal from a decision passed by 
the Deputy Commissioner of Gowal- 
parah, dated the 23rd December 1869, 


Protap Chunder Borooah (Plaintiff) 
' Appellant, 


An appeal was preferred from j- 


VErses 


Ranee Surno Moyee (Defendant) 
Respondent. 


Mr. R. T. Allan for Appellant. 


Baboos Sreenath Doss and Motee Lall 
Mookerjee for Respondent. 


+ 


Although interest as such strictly cannot be allowed 
upon mesne profits previously to the institution of the 
suit, the Court in estimating what loss has been sustained 
by the plaintiff in being kent out of possession, may tuke 
into consideration that if he had received the rents 
year by year he would have been able to make use of 
the same, and may thus calculate the interest in the 
damages to be awarded. 

Couck, C. J.—Tue principle upon which 
the mesne profits are to be awarded is, I 
think, very correctly stated by Mr. Justice 
Bayley in a case in the 11th Volume, Weekly 
Reporter, page 25, and there he says that 
“a party is entitled to receive what he could 
“ have realized but for the wrongful act of 
“ the opposite party ; he has to receive da- 
“ mages in such ashape and of such an ex- 
“< tent as to cover his loss.” Now to apply 
that, first, to the question of the allowance of 
interest. It is true, that interest cannot 
ordinarily be allowed upon damages until 
the damages are ascertained. Act XXIII 
of 1861, Section 10, authorizes the award 
of interest when the suit is for a sum of 
mouey due, but does not extend to the award 
of interest upon damages. But although 
interest cannot be allowed upon the mesne 
profits previously to the institution of the 
suit as interest strictly, the Court, in estimat- 
ing what loss the plaintiff has sustained by 
being kept out of possession of the property 
may “take into consideration that if he had 
received the rents year by year he would 
have been able'to make use of the money so 
received, and that he is injured not othe 
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extent merely of the amount of the rents, 
but of the benefit that he could have receiv- 
ed from using the money if he had got it in 
proper time. Therefore, although the in- 
_ terest could not be awarded from year to 
year as interest, it might very properly have 
been calculated in the amount of damages 
awarded to the plaintiff That, we think, is 
the correct principle. In estimating the 
amount of loss so incurred, it is convenient 
for the Court to allow it in the shape of in- 
terest year by year upon the amount of mesne 
profits for that year, but the result is the 
same ; and on that ground we concur in the 
cases that have been cited where interest has 
been awarded upon the mesne profits year 
by year. If that mode had been adopted in 
the present case, the plaintiff would have re- 
covered a greater amount as interest than has 
been awarded to him, because the Judge has 
awarded interest from the date of suit only 
upon the mesne profits which accrued during 
the six previous years, and has not given 
interest upon the mesne profits year by year 
from the time that the plaintiff ought and 
would have received them but for the wrong- 
ful act of the defendant. As the plsintiff 
did not claim this, there is no ground for 
disturbing that part of the decree of the 
Court below, although the plaintiff has not 
gotas much as he might otherwise have 
obtained. 


The other question is as regards the rate 
of allowance and how the amount is to be 
estimated per beesh. Now, the plaintiff is to 
be compensated for the loss that he sustained. 
The evidence shows that before the dis- 
possession by the defendant, he was letting 


this land at the rate of 9 rupees 2 annas. 


per beesh of 20 beegahs ; and. we have no 
evidence that during the period for which 
the mesne profits have been awarded he 
could have obtained a larger sum. It ig 
possible that he might have done go, but 
he has not shewn that by his witness. The 
Witness says that now, that is, at the time he 
was giving his evidence, he paid 18 rupees 
per beesh. The question might have been 
put to him— How loug have you been 
paying that ?”; but through some misfortune 
or some mistake of the plaintiff that question 
was not put, and the plaintiff has not shewn 
for what period rent has been paid ata 
higher rate than rupees 9-2 per beesh of 
20 beegahs. 


Then, with regard to the quantity of land 
upon which this is to be estimated, the 
Judge seems not to have been j ustified upon 
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the evidence in making a deduction of one- 
fourth for unculturable lands. The evidence 
certainly shows that more than thyee-fourths 
of the lands was culturable, an pparently 
had been so fora considerable time. The 
only deduction, therefore, that ought to have 
been made was on account of the bheel and 
the other insignificant matter ; anda fair 
allowance for that would be one-eighth in- 
stead of one-fourth. It may be that this is 
not precisely the quantity, but we think wé 
may take it upon ourselves to dispose of this 
matter, rather than to allow the case to 
be further litigated. | 


The decree must be modified in that way ; 
the allowance must be for the time: and at 
the rate fixed in his decree by the Judge, 
and the deductions for unculturable lands 
must be calculated at one-eighth instead of 
one-fourth. 


There is another point about collection 
charges, which has been already disposed of 
in the course of the argument. If it had 
been shewn to the Court that there had 
been any actual expenses incurred by the 
defendant for collections, a deduction might 
have been made on that account; but there 
is nothing to show that any collection charges 
have actually been incurred, and we are 
without any evidence that would enable us 
to make any deduction for collections. 


We think each party should pay his own 
costs of this appeal. 





The 20th July 1870. 
Presené: 


The Hon’ble Sir Richard Couch,- Kt., Chief 
Justice, and the Hon’ble F. B. Kemp, 
Judge. a l = 


Right of suit—Attachment. 
Case No. 234 of 1869. 


Regular Appeal from a decision passed by 
the Judge of Hooghly, dated the 14th 
June 1869. i ; 

Arratoon Carapiet, Special Assignee, repre- 
sentative of John Cochrane, Official 
Assignee, to the estate of Joy Gopal Chat- 
terjee, Insolvent, (Plaintiff) Appellant, 


VETSUS 


Panna Lall Seal and others (Defendants) 
Respondents. 


1870. 
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Baboos Unnoda Pershad Banerjee, Hem 


Chunder Banerjee, and Poorno Chunder 
Shome for Appellant. 


Mr R. T. Allan and Baboo Ashootosh 
: Dhur for Respondents. 


oo A right to bring a suit cannot be attached under the 


Code of Civil Procedure. 


Couch, C. J.—THE cause of action set 
forth in the plaint is that Joy Gopal Chat- 
terjee had obtained a dacree against Mothoora- 
vath Mullick and Sreenath Mallick ; and the 
decree having been confirmed on appeal, it 
was executed by the District Court, and the 
‘property of the debtors was attached. The 
plaint then goes on to say that subsequently 
the decree-holder, Joy Gopal, became insol- 
vent ; and the present plaintiff took posses- 
sion of his estate under an order of the Su- 


- preme Court, and proceeded with the execution 


of the decree which Joy Gopal had obtain- 
ed, and caused an attachment of the debtor’s 
property as specified at the foot of the plaint, 


It then states that the defendants in this 
suit intervened, alleging that the property 
which had been attached was mortgaged by 
Sreenath Mullick, one of the debtors, to the 
father of the defendants, Baboo Mutty Lall 
Seal ; and proceeds to allege that the allega- 
tion of a mortgage was fraudulent, and that 
this false plea of a mortgage having been set 
up and a collusive decree obtained, the pro- 


“perty was sold under that decree; and it 
- prays for a declaration of the debtor’s rights 


to the property, and that its liability for the 
decree obtained by Joy Gopal Chatterjee 
may be declared. Now, the plaint alleges 
that the cause of action arose at the date of 
certain summary orders, namely, on the 7th 
of September and 23rd of November 1867 
and lst of August 1868 ;—but this is not so ; 
for in reality this is a suit to set aside the 
mortgage as being fraudalent. The suit is 
founded on fraud, because unless the mort- 
gage can be set aside, the plaintiff cannot 
establish his right to attach the property as 
that of his judgement-debtors and to sell it 
‘free of the mortgage. The mortgage was 
made on the 14th of October 1841; and it 
appears that it must have come to the know- 
‘ledge of Joy Gopal Chatterjee, or of the 
plaintiff who is his Assignee, so far back as 
the 16th of March 1848 ; because there was 
then a suit against Mutty Lall Seal, and the 
mortgage was set up by the answer filed in 
hat suit. Therefore, as regards this cause 
of action, the suit is clearly barred by Sec- 
tion 10 Act XIV of 1859. 
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Auother case was made which is not very 
distinctly put forward in the plaint, and it 
is this—that the defendant’s father, when 
the property was put up for sale under the 
decree which was obtained upon the mort- 
gage, purchased it himself; and it is alleged 
that this purchase was invalid, and that the 
defendants could acquire no title by it. 
Now, there are two auswers to that; one is, 
that supposing the defendant’s father 
did improperly purchaw on that occa- 
sion, being the mortgagee and the party 
who had brought the suit, it would only 
amount to this—that the persons who were 
beneficially interested, or who were in the 
position of Steenath’s heirs, could have com- 
plained of that and could have applied to the 
Court to set aside the sale ; and the Court, if 
satisfied that a proper case had been made out, 
might have set aside the sale, and, probably, 
if the Court had done so, would have done 
it upon certain terms, such as that the de- 
fendant should get back the money which 
he had paid. But that would only be a 
right to bring a suit to set aside the sale. 
Now, a right to bring a suit was not a thing 
which could be taken in execution of the de- 
cree which had been obtained against Sree- 
nath aud Mothooranath Mullick. The Code 
of Procedure does not anywhere allow or 
provide for the attachment of a right to 
bring a suit. The plaintiff, as Official As- 
signee, has only the same rights as Joy Gopal 
Chatterjee had as execution-creditor, and he 
cannot claim to have that property sold in 
execution of the decree ; because at the time 
of the execution there might have been a 
right to bring a suit to set aside the sale. 
There is another answer which goes entire- 
ly to the merits of the case. It appears 
that liberty for the mortgagee to bid at this 
sale was given by the Court, and the purchase 
was sanctioned by the Court. After that, 
the Court would not entertain a suit to set 
aside the sale because the mortgagee was 
the purchaser. The giving of this permis- 
sion to bid and the Sanctioning the sale, 
were in accordance with the practice of the 
Court. 


Then, with regard to another portion of 
the property, namely, that which originally 
belonged to Mothooranath and which wag 
left by him upon trust for the benefit 
of his family, it is said that Sreenath had no 
power to mortgage this ; that he may have 
had the power to sell but not to mortgage it ; 
and, therefore, his mortgage of it to Mutty 
T a Seal was invalid. On that ground tho 
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plaintiff says that he is entitled to a decree 
for that portion of the property. Here, 
again, there is only a right on the part of the 
family of Mothooranath to complain that, as 
Sreenath had no power to mortgage, it was 
a breach of trust on his part todo so. The 
mortgage might possibly have been set aside | 
if a suit had been brought at the time by the 
parties entitled to do so, butit could only 
have been set aside by asuit. ‘The property 
being in the han@s of Sreenath, and he be- 
ing the person who had the dominion over 
it, he could by mortgaging it pass a title to 
Mutty Lall Seal, although it might be impro- 
per on his part to mortgage instead of sell- 
ing it. There might also be circumstances 
which might make the Court think that, on 
the whole, the mortgage was not improper. 
In any way, it was a matter for enquiry in 
a suit by the parties who had the right to 
complain, and the remarks already made 
as regards the right of suit to set aside, 
the sale also apply here ;—it is not a right 
which could be taken in execution of a de- 
cree. The suit of the plaintiff, therefore, 
entirely fails. The only real ground of 
complaint which he could have had, vèz., to 
set aside the mortgage on account of its being 
a fraudulent one, is barred by the law of 
limitation, as he had notice of the circum- 
stances regarding that mortgage in 1848 
and did not bring the present suit till 1868. 
The suit in which notice was given of the 
mortgage was a contested suit, and there 
could be no doubt that there was abundant 
notice of this cause of action if this was 
really a fraudulent mortgage. 


This appeal must be dismissed with 
costs. i 


The 20th July 1870. 
Present: 


Jackson and F. A. Glover, 


The Hon’ble L. S. 
i Judges. 


Suit—Contract for marriage. 


Reference to the High Court by the Offi- 


ciating Judge of the Small Cause Court 
at Ranaghat, dated the 27th June 1870. 


Juggessur Chuckerbutty, Plaintiff, 
VETSUS 


Panchcowree Chuckerbutty, Defendant. 
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Where plaintiff had paid defendant a sum of money 
in consideration of a promise made by the latter to give 
the former his sister in marriage, which contract had 
been broken and the girl was married to anoffer : HELD 
that an action would lie to recover the mong. 


Reference.—PuatintiFy sues defendant for 
rupees 59 paid to him in consideration of a 
promise made by defendant, that the latter 
would give plaintiff his sister in marriage, 
which contract has been broken and: the 
girl married to another. Defendant was not 
the legal guardian of his sister—her mother 
being still alive. Defendants pleader has 
taken an objection on the ground that the 
consideration being an immoral one, no ac- 
tion can lie for the breach of the contract; 
nor (both parties being equally in fault) to 
recover money paid on account of it. I con- 
sider part of the alleged payments proved, 
and refer the case for the High Court’s 
decision as to whether the contract is a 
valid one. 


Under the English Law, it would appear 
that the contract would be regarded as in- 
valid, on the ground of its being contrary to 
public policy to permit marriage to be made 
the subject of mercenary speculation. Addi- 
son on Contracts, page 741, 5th Edition. 


It may, however, be doubted whether the 
Euglish Law on this subject can be con- 
sidered applicable to this country, and it 
appears to be a common practice not only to 
renumerate match-makers or ghuttucks for. 
their services, but also. for the husband to 
pay a certain sum cailed pun to the relatives 
of the wife previous to the marriage. At 
the same time, the reasons for discouraging 
such practices would seem at least equally 
strong in this country as in England. The 
practice of demanding from the suitor a pun, 
the amount of which goes entirely to the 
parent’s benefit, none of it being in the na- 
ture of a settlemeng on the wife, must un- 
doubtedly ‘tend to induce the exercise of 
parental influence from corrupt motives and 
encourage the buying and selling of women, 


As I am not aware that the point has 
been as yet decided, and as the principle 
involved is one of considerable importance, 
I have referred it for the decision of the 
High Court with an expression of my own 
opinion that the suit cannot be maintained. 


Judgment of the High Court :— 


Jackson, J.—It appears to us that in the 
circumstances of this case, an action to recos 
ver back the money paid to the defendant 
will lie, 
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— The 20th July’ 1870. 
The Hon’ble L. S. Jackson and F. A. Glo- 
ver, Judges. 


Present: 


‘Sections 216 and 217, Civil Procedure 
Code—Execation—Procedure, 


Case No. 158 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of the 24-Pergunnahs, dated 
the 26th April 1870. | 


Raj Bullub Shaha (Judgment-debtor) £p- 
pellant, 


VETSUS 


Ram Sudoy Ghose and others (Decree- 
holders) Respondexts. 


Baboo Romanath Bose for Appellant. 


Mr. R. E. Twidale for Respondents. 


When an application is made to execute a decree and 

- notice is issued under Section 216, Civil Procedure Code, 

and the opposite party presents a petition containing 

grounds of objection, the Judge is bound, whether a day 

for hearing is fixed or nut, and even if the petitioner is 

not present, to consider the objections and pass such 
order as may appear just and proper. 


Jackson, J.—In this’case application was 
‘made to execute a decree, and notice was 
issued under Section 216 of the Code of 
= Civil Procedure to the party against whom 
execution was applied for, to show cause 
“why the decree should not be executed. 
He came and presented by his pleader a 
petition containing certain grounds of objec- 
tion, and on that petition the Judge made 


the order that it was to be placed before 
him with the record. 


Tt does not appear that any day was fixed 
. for hearing the petition but ona subse- 
-quent day the Judge states that the case 
was called on and was repeatedly: placed 
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before him, but the pleader did not attend 
and therefore the objections were dis- 
allowed. 


The judgment-debtor afterwards applied 
to the Judge to re-consider this order, aud 
the Judge there expressly states that the 
objection had been disallowed in consequence 
of the absence of the pleader. 


It appears by an order subsequently made 
on the petition of the decree-holder, that 
the arrest of the judgmest-debtor has been 
ordered in execution. 


‘By Section 217 of the Code, it is pro- 
vided that “when such notice is issued, 
“ifthe party shall not attend in person or 
“ by a pleader, or shall not show sufficient 
“ cause to the satisfaction of the Court why 
“ the decree should not be forthwith exe- 
“ cuted, the Court shall order it to be exe- 
‘cuted accordingly. If the party shall 
“ attend in person or by a pleader, and shall 
“offer any objection to the enforcement of 
“ the decree, the Court shall pass such order 
“ as in the circumstances of the case may 
‘“ appear to be Just and proper.” 


It seems that in this case the party had 
attended by pleader, and had offered objec- 
tion, in the shape of a written petition, to the 
enforcement of the decree. The proper 
course would have been for the Judge to 
have fixed aday on which the petitioner 
was to be heard, but whether such day was 
fixed or not, and even if the petitioner was 
not present, still I think the Judge would be 
bound to consider the objection which he had 
filed, and to pass as required by the Act 
such order as in the circumstauces of the case 
appeared to be just aud proper. It might 
be that the ground of objection raised iu the 
petition would be of sucha nature as that 
the Judge might primd facie and without 
going further into the case see reason for not 
proceeding with the execution. 


I think the Judge’s order must be sot aside, 
and he must be desired to take into considera- 
tion the objection of the judgment-debtor, 
and pass such order as he thinks proper. 


Glover, J.—I concur generally with Mr. 
Justice Jackson. I think the case should 
be remanded to the Judge to try the uature 
of the objections taken by the judgment- 
debtor. I also think that if a day had been 
fixed and the party had not then appeared, 
the Judge would have been justified in not 
going further into the case but might have 
disposed of it at once, 
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a The 20th July 1870, Now, Section 4 of Act XXIII of 1861 pro- 
vides—“ If in any suit there are more 

Present: defendants than one, and at they date of 

the institution of the snit all the fefendants 

The Hon'ble L. S. Jackson and F. A. shall not reside within the jurisdietion of 
: Glover, Judges, the Court in which the suit is brought, but 

Small Cause Court— Jurisdiction— | one or more of the defendants shall reside 
Section 12 Act XI of 1865—Sec-/| within such jurisdiction, the suit shall not 
tion 4 Act XXIII of 1861. be rejected by reason of all the defendants 


Reference to the High Court by the Judge | not residing within the jurisdiction of the 


Court in which the suit is brought; but the 
of the 24-Pergunnahs, dated the Tih District Court, if the suit is pending in any 


Vane LST: Court subordinate to such Court, or the 
Khoda Buksh Mistree, Plaintiff, Sudder Court, may order that the suit be 
heard in any Court subordinate to such 

versus Sudder or District Court, and competent in 


respect of the value of the suit to try the 
Banee Mondul and another, Defendants same.” ‘The Small Cause Court being subor- 


Inasuit upon one cause of action cognizable by a | dinate to the Sudder, now the High Court, 


Court of Small Causes, against two defendants, one of could have taken the permission of that Court 


Whom resided in the local jurisdiction of such Court, ; ` 
and the other within that of a neighbouring Moonsiff, | to try the suit. It had no power to reject 


J s 
Held that under Section 12 Act XI of 1865, the Small | the plaint, 
Cause Court had jurisdiction to try the suit and that the i 


Moonsiff was debarred fron entertaining it, but before . 9 r a. 
proceeding to try it the Small Cause Court should apply i Section 12 of Act XI of 1865 pt ovides 
to the High Court for authority to do so. wherever a Court of Small Causes is 


; | constituted under this Act, no suit cog- 
Tiis OE UAS TEETER Jor the Oprnion | nizable by such Court shalt be heard or 
of thé Judge by the Moonsif of Alipore, determined in uny other Court having juris- 
with the following remarks :— diction within the local limits of the juris- 
diction of such Court of Small Causes,” 
The word cognizable here does not mean 
triable on bare presentation ; for that this 
case was not, as the Small Cause Court 
could try it only upon a contingency, name- 
ly, the High Court’s permission. We must 
look to other Sections of Act XI for the 
meaning of the word “ cognizable.” Now, 
Section 6 goes to say— “ The following are 
the suits which shall be cognizable by the 
Courts of Small Causes, namely, claims for 
an order of the l4th April, on the ground, | Money due on bond, or other contract, &e.” 
not endorsed on the plaint but alleged by But such suits are not triable by n Small 
the pleader, that the Small Cause Court | Cause Court on bare presentation: they 
-had no jurisdiction. Bunt I am of opinion ! are triable only wpon the happening of 
that that Court had jurisdiction to entertain a contingency, namely, the defendant's ice 
this suit, and I have it not. sidence, &c. Within its local jurisdiction 
as provided in Section 8, in which the two 
Section 47 of Act XI of 1865 (the Small | words ¿ry and cognizable coming together 
Cause Court Act) runs thus“# = # #) got forth by contrast their respective mean- 
and except as hereinbefore provided, the ings in clearest light, namely, “the Court 
provisions of the Code of Civil Procedure | of Small Causes may try all such suits as 
shall, so far as the same are or may be appli- | are described in the sixth Section, and there- 
cable, extend to all suits and proceedings | by made cognizable by Courts of Small 
under this Act.” Section 42 of Act XXIII Causes, if the defendant at the time of the 
of 1861 prôvides—“ Act VIII of 1859 shall | commencement of the suit shall dwell or 
“be called the Code of Civil Procedure.” personally work for gain or carry on Busi- 
Section 44 provides that “ this Act (meaning | ness within the local limits of the jurisdice, 
“ Act XXIII of 1861) shall be read and tion of such Court; or if the cause of ae- 
‘taken ae part of Act VIII of 1859,” | sion arose within the said local limits, aud 


In reference to the case noted above, I 
have the honor to state that the suit is 
brought on a bond jointly executed by the 
defendants, one of whom is a resident of the 
town of Calcutta and the other lives within 
the jurisdiction of this Court. The cause of 
action is said to have arisen in Calcutta. 
The plaint was originally filed in the Small 
Cause Court at Sealdah, and registered. 
Even the plaintiff’s fee was taken, but 
afterwards the plaint was returned under 
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the defendant at the time of the commence- 


ment of-the suit, shall, by his servant or 
agent, carry on business or work for gain 
within th&e limits.” There is no concurrent 
jurisdiction between a Small Cause Court 
and an Ordinary Civil Court, established at 
one and the same locality. The suit is tria- 
ble either by me or by that Court, and not 
‘by both. The High Court cannot, as I 
understand it; give me the power to try it, 
for the Subordinate Court must be “ com- 
petent in respect of the value of the suit to 
try the same,” but the claim being below 
500 rupees, the Smal! Cause Court alone is 
competent to try it under Sections 6 and 12, 
and that takes away my jurisdiction. 


The pleader contends that as the Section 
8 of the subsequent Act XI of 1865 in its 
provision “if the defendant * * * #% 
shall dwell, &e.,” clashes with Section 4 of 
the previous Act XXIII of 1861, the subse- 
quent Act must prevail. But I do nat sae 
this supposed clashing. Section 8 of Act 
XI does not say “ if all the defendants 
“shall dwell,” so that if the Section 4 of 
Act XXIII were passed after the passing of 
Section 8 of Act XI, there would have been 
no necessity for repealing any part of Sec- 
tion 8 of Act XI. In fact, that Section 4 
of Act XXIII of 1861 was passed to 
supply the defective phraseology of the 
last part of Section 5 of Act VIII of 
1859 and of Section 4 of. Act XLII of 
1860 (the former Small, Cause Court 
Act), similar to that used in Section 8 
of Act XI, Can we supposo that the Legis- 
lature meant to set aside an obvious im- 
provement, when that very Section § in its 
latter provisions “or if the cause of action 
&c.,” is an improvement upon the similar 
Section 4 of Act XLII of 1860? ‘There 
being already that provision in another law 
expressly applicable to suits under Act 
XI, it was thought unfecessary to repeat 
it here, 

Another case noted in the “ margin is 
similar to the first except 
that the cause of action 
nrose at Chakurbare with- 
in the common jurisdic- 
tion of both the Courts. 
But it makes no differ- 
ence, so long as the defendants or one of the 
defendants lives within the jurisdiction of 
the Small Cause Court. 


The pleader says that his client is already 
hatrassed and that the Small Cause Court 
is not likely to listen to my ruling. But I 


ah 


t Sreemottya Bi- 
niola Dtssee versus 
Raj Luckhee Dossee 
of Chackurbare, and 
Mokhod Dossee of 
Calcutta, laid at ru- 
pees 79-7-3. 
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have no power to refer this matter to the 
High Court, You alone can do so under 
Section 28 of Act XXIII of 1861. I 
know I have no power to move you to take 
that step. But then I can do it in this 
shape. If J am wrong in my interpretation, 
I must take your permission under Section 
4 of Act XXIII of 1861 before I can go 
on with these suits. If Iam wrong, I beg 
hereby to have the necessary permission. 
It is desirable, as the pleader asks, to have 
the authoritative ruling on the point, for he 
says that such a contingency daily occurs. 


In referring the case to the High Court the 
Judge expressed the following opinion : 


T have the honor to enclose in original two 
letters from the Moonsiff of Alipore, dated 
the llth and 20th ultimo, in which he 
contends that he has no jurisdiction to en- 
tertain a suit, which the Court of Small 
Causes at Sealdab is precluded from trying 
by reason of the non-residence of one of 
the defendants within its local juris- 
diction. 


In the first case to which he refers, ona 
defendant is, and the other defendant is not, 
subject to the Small Cause Court jurisdic- 
tion. Both are generally subject to the juris- 
diction of the Moonsiff, aud the suit is in 
its uature cognizable by the Small Cause 
Court. The Moonsiff says that the Judge 
of the Small Cause Court might obtain the 
sanction of the ligh Court to the trial of 
the sui¢ in his Court under the provisions 
of Section 4 Act XXIII of 1861 ; and con- 
sequently that the Moonsiff has uo jurisdic- 
tion because tha suit might be cognizable by 
the Small Cause Court under certain con- 
tingency. 


It appears to me that the Moonsiff’s view 
of the law is incorrect. The Section 4 Act 
XXIII of 1861 was not intended to refer to 
Small Cause Courts. Section 12 Act XI 
of 1865 refers to cases which are cognizable, 
and not thosé which might be cognizable if 
the High Court sanctioned, in the exercise of 
its authority, an enlargement of the jurisdic- 
tion of the Court. Moreover, even if the 
Judge of the Small Cause Court is empower- 
ed to ask for sanction to his entertain- 
ment of the suit, it appears that he is uot 
bound to do so. Consequently, the jurisdic- 
tion of the Moonsiff is not, in my opinion, 
barred by the provisions of the Small Cange 
Court Act; and, ifit be not barred, he is 
bound to eniertain it, 

f 
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Certainly, the District Judge has no juris- 
diction in the matter, because the Small 
Cause Court is not subordinate to him. 


In the matter of expediency, I am of 
opinion that the jurisdiction of the Small 
Cause Court ought not to be extended to per- 
sons not subject to it by place of residence, 
except on very strong grounds. 


I solicit, therefore, the order of the High 
Court on the qugstion whether Section 12 
Act XI of 1865 is applicable to suits to which 
the jurisdiction of the Small Cause Court 
may be extended by a special order of the 
High Court. 


Phe judgment of the High Court was 
delivered as follows by 


Jackson, J.—In this case, the plaintiff sued 
upon one cause of action two defendants, one 
of whom resided in the local jurisdiction of 
the Small Cause Court at Sealdah, and the 
other within that of the Moonsiff of Alipore. 
Both defendants, indeed, are stated to have 
been generally subject to the last-mentioned 
jurisdiction. 


The plaint was, in the first instance, pro- 
sented in the Small Cause Court at Sealdah, 
and after being registered there was returned 
to the plaintiff. It was then presented in the 
Court of the Moonsiff of Alipore; and asa 
difference of opinion has arisen between the 
Moonsiff and the Judge of the 24-Pergun- 
nahs, he has referred the matter to this 
Court, the Moonsiff being of opinion that he 
has no jurisdiction, and the Judge consider- 
ing that he has. The Judge’s view is that 
this case is not directly cognizable by the 
Court of Small Causes at Sealdah, but it 
might become so inthe event of the High 
Court granting permission to that Court to 
try if. 

It has been held in a previous case, ona 
reference from the Judge of the Small Cause 
Court at Sealdah, as shewn by a letter from 
‘the Registrar of this Court to the Judge of 
that Court, dated 13th July 1868, that the 
provisions of Section 4 Act XXIII of 
1861 applied to Courts of Small Causes in 
the Mofussi], and consequently the Small 
Cause Court ought not to bave rejected the 
plaint in this case, by reason of all the defen- 
dants not residing within the jurisdiction of 
that Court, 


The Judge appears to have lost sight of 
the distinction between a suit being cogniz- 
. able in a particular Court, and a Court hav- 
ing power to try a suit under the a as 
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‘circumstance’ of one of the defendants not 


residing within thejurisdiction of the Court. 
It is clear that this was a suit cognizable by 
the Court of Small Causes at SAldah, but 
that before proceeding to try it in the parti- 
cular circumstance stated, namely, of ono 
of the defendants being beyond the juris- , 
diction of that Court, that Court would have 
to apply to the High Court for authority to 
proceed to try the case. The suit, therefore, 
being cognizable in that Court, it seems to 
me that under the 12th Section of Act XI 
of 1865,the Moonsiff was debarred from en- 
tertaining it, and that consequently his opi- 
nion is the correct one, 


I should mention that the Madras High 
Court appear to have come to a similar con- 
clusion in the case reported inthe lst 
Volume of the Madras High Court Reports, 
page 103, in the case of Subhaputi Mudah 
versus Mutta Soonni Mudah and others, 


Glover, J.—I concur. 





The 20th July 1870. 


Present: 


The Hon’ble W. Markby and Dwarkanath 
Mitter, Judges. 


Revenue Courts — Fraud —JTurisdic- 
tion. 


Case No. 2355 of 1869. 


Special Appeal from a decision passed by 
the Officiating Judge of Hooghly, dated 
the 17th August 1869, affirming a de- 
cision of the Subordinate Judge of that 
District, dated the 18th February 1869. 


Shibo Soonduree Dossee and others (Defen- 


dants) Appellants, 


VET SUS 


Panchcowree Chundra and others (Plains 


tifs) Respondents. 
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The Advocate-General and Baboo Taruch- 
grach Sein for Appellants. 


Baboos Chunder Madhub Ghose and Mo- 
hendro Lall Shome for Respondents. 


An ex-parte decree for an arrear of rent having been 
passed by a Revenue Court against certain tenants, and 
their land having been put up for sale in execution’ and 
bought by the decree-holders, the tenants brought a 
civil suit to get rid of the sale as well as of the decree, 
The lower Courts, finding that the whole of the pro- 
ceedings had been conducted without the knowledge of 
the plaintiffs and that a fraud had been intended, gave 
them a decree setting aside the sale and affirming plaint- 
ifs’ title in the disputed land. : 


HELD in special appeal that, as the parties came up 
on a ground of equity, the High Court could interfere 
without prejudice to the jurisdiction of the Revenue 
Courts. Accordingly, on the principle that the de- 
fendants should not be allowed to take advantage of 
their own fraud, it was dearced (the purchase-mone 
being still in deposit in the Collectorate) that the 
defendants should re-convey the property to the plaint- 

Se 
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Markby, J.—In this case, it appears that 
the defendants are owners of’ a talook 
which is standing in the name of one of 
them, namely, Ishan Chunder ; that the de- 
fendants are the owners of the property, 
and that the plaintiffs were the holders of 
certain lands included within the limits of 
that talook. 


In the year 1862, there was a dispute be- 
tween the plaintiffs and defendants as to their 
respective rights, 


The now defendants*brought a suit to 
resume part of the lands as lakheraj ; and 
they also brought a suit to enhance the ‘rent 
_of another portion, of which the plaintiffs 
held a mowrosee lease. 


They failed in the resumption suit, and 
only succeeded in enhancing the rent of a 
very small portion of the land; and the result 
was that the plaintiffs in this suit had a claim 
against the defendants in this suit for rupees 
225. | a 
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Now, in the year 1866 the now defendants 
brought a suit in the Court of the Deputy 
Collector of Howrah against the now plaint- 
iffs for rupees 13 as due for rent in arrear ; 
and on the 17th of August 1866 the 
Deputy Collector gave a decree ex-parte 
against the present plaintiffs for that amount. 
The amount -not having been liquidated, that 
portion of the above-mentioned lands in the 
defendant’s talook which was held by the 
plaintiffs under a mowrosee lease was put 
for sale and bought by the*defendants. ` 


In 1868 the plaintiff brought the present 
suit, the object of which was to get rid 
altogether of that sale, and of the decree in 
the suit under the deed of conditional sale 
by which the rent was declared to be due, 
and to have their title declared, l 


They allege as to the 13 rupees in arrear 
for rent, that an agreement was entered into 
between the plaintiffs and the defendants 
that that amount should be set off against 
the costs due to the plaintiff from the de- 
fendants for costs of the litigation of 1862 ; 
and they say they were never aware of the 
proceedings in the Deputy Collector’s Court ; 
that the whole of the proceedings pending 
the suit, and up to the time of the sale, were 
conducted without their knowledge, and that 
they were advisedly so conducted by the 
defendants, and that it was a fraud intended 
by them against the property. 


The facts as now finally found by the 
Courts below are these—that the agree- 
ment for the set off which they allege never 
really did take place; but that the other 
allegations of the plaintiffs are true, and 
that the fraud charged to the defendants 
is true; and on that a decree was given 
to set aside the sale, and to affirm the plaint- 
iff’s title in the disputed lands, 


On special appeal before us, the objec- 
tion taken has been that inasmuch as the 
sale proceeding were founded upon a judg- 
ment of .a competent Court, and they were 
carried on and directed by a competent 
Court, that Court, and that Court alone, can 
set aside those proceedings. 


It appears that the plaintiffs in this suit 
did go before the Deputy Collector to have 
the sale set aside ; but they did so after the 
expiration of the time pointed out by Sec- 
tion 58, and on tbat ground the Deputy 
Collector refused to entertain the applica- 
tion. . 
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_ Now, it is not necessary for us in this 
_ case to express any opinion whatever as to 
what would have been the position of the 
party who had purchased this property at a 
sale for arrears of rent, who had bought 
bona fide although the landlord had acted 
fraudulently towards the tenant. Probably 
in such a case this Court would not inter- 
fere, because the usual rule would apply that 
a Court of equity cannot interfere where 
the rights of a third party, who is not before 
the Court, are affected. Nor is it necessary 
for us tosay what would have been the result 
if such party had gone before the. Deputy 
Collector and alleged the fraud. Probably, 
it would. have been contended that that Court 
was a competent Court and that its decision 
was final, The Revenue Courts in this 
country have a jurisdiction which is distinct 
from that of the Civil Courts; butin this case 
the parties came before us, on a ground of 
equity, on the facts on which this Court can 
I think interfere without any prejudice to 
the jurisdiction of the Revenue Courts. 


The plaintiffs allege that the defendants 
are in possession of property which they 
have obtained from the plaintiffs by means 
of fraud, and all the plaintiffs ask is, in 
substance, that we should prevent the defen- 
dants from benefiting by this transaction ; 
and this, asit appears to me, is a question 
with which this Court can deal without 
touching or interfering with the jurisdiction 
of any other Court. I mention this because 
it seems to me very desirable that there 
should not be any conflict of jurisdiction 
between the Civil Courts and the Revenue 
Courts; and what I propose to do will not in 
my opinion in any way infringe upon the 
authority and jurisdiction of the latter, 


The form of the decree which has been 
passed must be slightly altered, so as to give 
the plaintiffs what they ask for while it keeps 
the action of the Court perfectly clear. 


I do not think itis necessary to set aside 
the sale ; but the principle on which I would 
act is that the defendants should not be allow- 
ed to take advantage of their own fraud. 
I think we ¢an do this without going the 
length of setting aside the sale, by directing 
that the defendants should re-convey to the 
plaintiffs the property which is the subject 
of this suit. Had the purchase-money been 
paid to the plaintiffs, I should have directed 
that money to be refunded ; but as the pur- 
chase-money is in deposit in the Collectorate 
and has not been paid over to the plaintiffs, the 
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decree will simply be that the defendants do 
re-convey the aforesaid property to the plaint- 
ifs ; and this will be an alteration not in 
substance, but only in form as I ha€e already 
said. 


The defendants will pay the plaintiffs 
their costs both in this Court and in the 
Courts below. 


Mitter, J.—I am of the same opinion. 





The 21st July 1870. 
Present: R l 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Execution—Wasilat—Jurisdiction. 
Case No. 181 of 1870. 


Miscellaneous Appeal from an order passed by 
the Judge of the 24-Pergunnahs, dated the 
10t% March 1870, reversing an order of the 
Officiating Subordinate Judge of that ‘Dis- 
trict, dated the 13th August 1869. 


Punchanun Bose and another (Decree-holders) 
~ Appellants, 


Versus 


Oomanath Roy Chowdhry (Judgment-debtor) 
Remondent. — 


Baboo Romanath Bose for Appellants. 


Mr. R. T. Allan for Respondent: 


After obtaining a judgment for possession, the judg- 
ment-creditor sued for wasilat. After decree an en- 
quiry was made into the amount of wasilat, and on 
the report of an Ameen, the decree-holder being pre- 
sent and the opposite party not appearing, the Court 
mace an order for the payment of the sum therein men- 
tioned. . Subsequently the judgment-debtor appeared 
and petitioned that the award might be corrected b¥ 
deductions to which he was entitled, On his application 
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being refused, he appealed to the Judge who remanded 
the case with a view to its being ascertained whether 
any aud what amount should be deducted. 


Hep, tikt the Judge should not have interfered with 
the award of wasilat which was a final award so far 
as the Appellate Court was concerned. 


Jackson, J.—lr appears to me that the 
order of the Judge in this matteris without 
sanction of law. 


This was a case of execution of decree. 
The special appellant, having obtained judg- 
ment for possession, sued the opposite party 
to recover wasilaf of some land from which 
he had been wrongfully dispossessed. 


After decree an enquiry was made into 
the amount of wasilat, and an Ameen hav- 
ing made his enquiry and report on the 21st 
May 1869, the decree-holder being present 
and the judgmont- debtor not appearing, the 
Subordinate Judge, reciting that the decree- 
holder acquiesced in the report and was 
willing to take the amount therein assessed, 
made his order that the judgment-debtor 
should pay the decree-holder the sum therein 
stated, viz., rupees 1,715-2-11. 


Afterwards, in the month of June the 
judgment-debtor appeared and made a peti- 
tion, called a petition for review of judg- 
ment, in which it was set forth that the 
Ameen had improperly made a report to the 
effect that the plaintiff was entitled to so 
much wasilat, without making deductions 
to which defendant was entitled, first, for 
rent due, and secondly, for, collection ex- 
penses; that the Court had unfortunately 
sanctioned that erroneous report, and there- 
fore prayed that the award of wasilat 
might be corrected accordingly. 


The Subordinate Judge, who was not the 
Judge who had passed the previous order, 
refused to comply with this petition; and 
thereupon the judgment-debtor appealed to 
the Zillah Judge, and the Judge recorded 
this decision—‘‘ Ta this case, it has been de- 
clared that the decree-holder, who is the 
tenant, is'entitled to recover from the judg- 
ment-debtor, who is the landlord, the net 
profits realized by tho latter. while he kept 
the former out of possession. The amount of 
profits was ascertained and declared by the 
Court between the two parties. -After an 
interval, the land-lord, debtor, pointed out to 
the Court that it had not deducted from the 
profits realized from the land the rent due 
to himself,but the Acting Subordinate Judge 
held that he could not réview the order. It 
ts obvious, however, that it is not’ a question 
of review.’ The decree is under execution, 
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aud the debtor points out that although he © 
is liable for the amount found by the Court, . 
yet a portion of that amount would be due 
to himself as landlord. The Court is bound 
to ascertain whether any and what amount 
is payable to the landlord, and that amount 
must be deducted in calculating the mesne 
net profits of the land. The case will go 
back to the lower Court for disposal.” 


It appears to me that this was not a ques- 
tion which could properly be determined by 
the Appellate Court, and “that the order of 
the 21st May constituted a final decision, sọ 
far as that Court was concerned, as to the 
amount due from the defendant to the plain- 
tiff as wasilat, which, whether rightly or 
wrongly, the Subordinate Judge had so de- 
termined. The defendant evidently thought 
so, because he applied to the then Subordi- 
nate Judge to rectify the order made. 


A view has been pressed upon us which 
the Judge appears to have taken below, that 


‘what the order of the 21st May determined 


was not the amount of wasilat payable by 
the one party to the other, but merely the 
amount of the profits of the land ; and that it 
was open to the defendant, at any time, to 
come in and show that a portion of that 
amount was due to himself upon some other 
ground. 


I think it was not. I think that the time 
was fixed for ascertaining what was due from 
the defendant to the plaintiff upon the decree, 
and that it was the business of the defendant 
to attend upon that occasion and make out 
whatever set off or claim he had against the 
amount of wasilat. j 


I, therefore, think the Judge ought not 
to have interfered with the order mado, and 
that his own order should be set aside. 


I do not wish to express any final opinion 
upon the question; but I may observe that it 
is not so clear that equity demanded that the 
defendant who was the landlord should have 
the set off of rent allowed to him on this 
occasion. ` At any rate, the officer to whom 
the application was made, who was not ‘the 
Judge who made the order of the 21st May 
nor the Judge who passed the decree, was 
not the best person to decide upon the justice 
of that matter. However this may be, I 
think that in the legal aspect of the casé, 
the Judge had no ‘authority whatever to 
interfere. 

Glover, J.—I concur in reversing the 
Judge’s decision upon the point of law ree 
in this appeal. 
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The 2Ist July 1870. 
i Present: 


The Hon'ble L. S. Jackson and F. A. 


. 2 


' Glover, Judges. 


Decree on behalf of a minor—Exe- 
cution. 


Case Nọ. 183 of 1870. 


Miscellaneous Appeal from àn order passed 
ed by the Judge of 24-Pergunnahs, dated 
the 12th March 1870, reversing an order 

-of the Officiating Moonsiff of Alipore, 
dated the 6th December 1869, 


Hulodhur Roy Chowdhry (one of the Judg- 
` ment-debtors) Appellant, 


VETSUS 


- Judoonatli Mookerjee (Decree-holder) 
Respondent. 


Baboo Tarucknath Sein for Appellant. 


Baboo Grish Chunder Ghose for Re- 
spondent. 


When a party applies to execute a decree on behalf 
of a minor, his representative capacity comes to an 
end by the death of that minor; and further steps in 
execution, or otherwise, must be taken by the legal 
representative of the deceased, whoever that may be. 


Jackson, J.—In this case the decree- 
holder, respondent before us, claimed to 
execute a decree that he had obtained as 
next friend and guardian of his minor son. 
The decree. was one for contribution on ac- 
count of the joint-debt of ‘the plaintiff and 
the defendants, which had been satisfied by 
the plaintiff. 


After decree the minor plaintiff died ; 
and on further execution being asked for, 
this circumstance was brought to the notice 
of the Moonsiff. The Moousiff, thereupon, 
ordered that the execution could not proceed, 
_ unless and until Judoonath obtained the 
certificate as representative of his deceased 
son. 


Thereupon an appeal was made to the 
Zillah Judge. The Judge held in these 
words— I think that the death of the son 
made no difference in regard to the autho- 
rity of the person who recovered the decree. 
He: is empowered to execute the decree, 


eM ae ae a E. N 
unless it be shewn that some other person 
has been declared to be the representative 
of Kalachand. Judoonath would shave to 
account to such representative fer money 
realized in the execution of the decree ; but 
it-i8 certainly’ open to such representative 
not to interfere in the matter, but to leave 
it to Judoonath to continue the execution.” 
He, therefore, reversed the judgment of the 
lower Court and ordered execution to pro- 
ceed. | ) 


Tam nof able to concur in the view of 
the law taken by the Judge, It appears to 
me that when a party brings a suit to re- 
cover his decree on behalf of his minor son, 
or any minor, by the death of that minor, 
his representative capacity comes to an end ; 
and further steps in execution, or otherwise, 
must be taken by the legal representative 
of the deceased plaintiff, whoever that may 
be. 


It is said (but there is no evidence on — 
the point before us).that the representative 


.| of the minor is his widow, who is also -an 


infant ; and that all necessary purposes 
would be answered by our ordering ‘Judoo- 
nath to give security to account to the 
widow or other representative of his deceas- 
ed son. 


Tn the first place, it seems to me that we 
have no authority to make any such order ; 
but in the next place, there is another cir- 
cumstance which absolutely forbids our 
permitting execution to go'on as proposed ; 
because it appears that Judoonath has, by 
his petition upon the record, set up his own 
independent right to execute this decree, 
upon the ground that the payment on which 
the suit was based was made by him out ‘of 
his own money, though in the name of hig 
son. He, therefore, sets up an independent 
right of his own adverse to that of the 
ostensible plaintiff. e 


In such a state of things, it is impossible 
for us, I think, to allow that execution 
should be carried on by him. I think, 
therefore, that the Moonsiff is right, and 
that the execution must be stayed until 
either some person comes in with a certifi- 
cate to represent the estate of the deceased 
son, or until Judoonath- has caused himself — 
to be placed upon the record as plaintiff 
after due notice to the representative of the 
minor. 


I think, therefore, that the order 
Judge must: be set aside with costs. 


Glover, J.—I concur. 


of the 
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The 21st July 1870. 
Present.: 
The Hon’e L. S. Jackson and F. A. Glover, 
Judges. p5 


Section 320 Criminal Procedure Gode 
—Right of suit—Jurisdiction. 


Case No. 589 of 1870. 


' Special Appeal from a, decision passed by 


the Additional Judge of Jessore, dated 
the 30th December 1869, reversing a 
decision of thé Moonsiff of that district, 
dated the 4th August 1869. 


Mohesh Chunder Mookerjee (Plaintiff) 
| | Appellant, 
versus ; 
Ramoottum Palit and others (Defendants) 
‘Respondents. 
Baboo Bhoyrub Chunder Banerjee for 
Appellant. 


Baboo Rash Beharee Ghose for Respondents, 


Ona complaint being made in respect of the right 
of use of a piece of land, the Magistrate, after inquiry 
under Section 820, Criminal Procedure Code, forbad the 
opposite party to retain exclusive possession until he 
obtained the decision of a competent Court adjudging 
his title to do so. Upon this, he brought a civil suit and 
his title was decreed. 


Hep that the Magistrate’s order was not a final ad- 
judication, and that the plaintift’s right of suit thereafter 
was one expressly reserved by law. 

Jackson, J.—Tuis suit is brought by the 
plaintiff against Ramoottum Palit and others 
to recover possession of a small piece of 
‘land belonging to the lakheraj homestead of 
the plaintiff. 3 

It appears that the defendant had com- 
plained in the Magistrate’s Court against 
this plaintiff in respect of the right of use of 
this piece-of land; and the Magistrate hav- 
ing enquired into the matter under the pro- 
visions of Section 820, Code of Criminal 
Procedure, made an order forbidding the 
plaintiff to retain possession thereof to the 
exclusion of the public, until he should have 
obtained the decision of a competent Court 
adjudging him to be entitled to such exclu- 
sive possession. ? 


The plaintiff being dissatisfied with that 
order brought his suit in the Moonsiff’s 
Court. The Moonsiff took evidence and 
found that the land formed part of the plain- 
tif’s homestead. He also found that a pri- 
vate path (over that land I suppose) had 
been used by the members of the family 
only, but he observed that ‘‘ it could -not, 
therefore, be admitted that it was a public 
road.” He was, therefore, of opinion that 
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the plaintiff was entitled to his land but not 
to damages, and gave him a decree for pos- 
session of this land accordingly. 


The defendant appealed to the Zillah 
Court, and the Additional Judge observed 
that the: Moonsiff had based his decision 
upon a wrong ground. He says—“ I do not 
“think it was competent for him to reverse 
“ a decision of the Fouzdaree Court on a 
“ point of fact which was not appealable to 
‘his Court. If plaintiff was: dissatisfied 
“with the Fouzdaree decMion, and wished 
“ to test further the fact of the path being 
“a private and not a public one, he should 
“have appealed to the proper Court; but 
‘if he laid his claim to close the path. and 
“take possession of the land on the ground 
“of his right to it as his private property, 
« then he was right in applying to the Civil 
“ Court; but there also he must prove his 
« right to close the road whether it be pub- 
“lie or private, and the Moonsiff should 
« only have decided in issue, whether plain- 
“tiff had a right to close a path decided by 
« competent authority tobe a public path. 
‘s He had, I conceive, no power to re-open 
“ tbe question of publicity aud give it a 
« second trial and investigation, when it was 
“ a point decided by a Court whose decision 
“was not appealable, and not on appeal to 
“ him.” 

It is extremely difficult to follow the 
reasoning of this judgment, because in one 
place it points out that the plaintiff could 
have contested the Magistrate’s decision by 
appeal to the proper Court, and in another 
place states that the decision was not ap- 
pealable. l 


In point of fact there is no*appeal from 
a decision of the Magistrate under Section 
320 of the Code of Criminal Procedure, and 
the decision of the Additional Judge appears 
to: have been passed without considering 
what the real nature of the Magistrates 
decision was. 


By the provisions of Section 320, the 
Magistrate did not adjudicate upon the ques- 
tion of this being a public road, but he tried 
the issue whether it appeared, or did not, 
that the subject of dispute was open to the 
use of the public ; and upon that he made the 
only order he was competent to make, namely, 
that the party claiming the exclusive use of 
it should not retain exclusive possession 
until he obtained the decision of = compe- 
tent Court adjudging him to be entitled there- 
to. There was, therefore, no final adjudi- 
cation by the Magistrate ; and the law, as 
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well as the Magistrate’s decision, expressly 
reserved to this plaintiff the right of bring- 
ing the suit in order to establish his right 
to exclusive possession. The Moonsiff does 
not in this case, I think, pretend to reverse 
or set aside the decision of the Magistrate. 
There was no occasion for him to do so. 


This case is quite distinct from the case 
in III Bengal Law Reports, of whch the 
first judgment is given at page 43,* and the 
judgment in review at page 3805 of the 
same Volume.t There the decree of the 
Civil Court was of avery different character 
from that which the plaintiff applied for or 
the Moonsiff has given in this case. 


I think, therefore, that the decision of 


the Judge must be set aside, and the case 
must go back to him in order that he may 


try the issue which arises, and which the. 


Courts were bound to try in the case, namely, 
whether the plaintiff was, as he alleged, 
entitled to the exclusive use of this piece 
of land. If he was so, the plaintiff was 
entitled to a decree, the Magistrate’s order 
notwithstanding. 


Glover, J.—I am of the same opinion. 


The 21st July 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles 
Hobhouse, Bart., Judges. 


Submersion of land—Riparian rights 
; —Possession—Title. 


Case No. 709 of 1870. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the 14th 


January 1870, affirming a decision of 


the Subordinate Judge of that District, 
dated the 20th January 1869. 


Maharanee Indurjeet Kooer (Defendant) 
Appellant, 


versus 
Mohunt Jumna Doss (Plaintiff). Respondent. 


Mr. R, T. Allan and Moonshee Mahomed 
Yusoof for Appellant. 


Baboos Onookool Chunder Moohkerjee and 
Mohesh Chunder Chowdhry for Respondent. 


In a suit for possession where it was found that arivulet 
had come in from a river and formed a disjuncfion 
between the disputed land and plaintiff’s property, but 
that the rivulet was closed up and that the river had re- 





* 11 W. R, p. 484, 
+ 12 W. R., p. 199. 
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‘turned to its proper channel, and on the surface of the 
disputed land there still remained marks of its having 
belonged to the plaintiff : 


ntified the 
within the 
meaning of the Full Bench Ruling at page 61, Volume 
III of the Weekly Reporter. P 

Herp, that as the last person found to have had land 


HeEtp, that the finding sufficiently in 


in occupation was the plaintiff, and as his possession 


had never been disturbed (the lands having ever since 
been submerged), there was a sufficient finding of pos- 
session to entitle plaintiff to a decree for confirmation 
of title. . 

Hobhouse, J-—Tux two points which are 
particularly urged upon us in special appeal, 
and on which it seems to be necessary for 
us to give our judgment are these—first 
of all, whether the lands in dispute are not, 
upon the finding of the Court below, an 
accretion to the défendant’s estate; and 
secondly, when the plaintiff sues to have 
his possession confirmed, whether there is 
a sufficient finding of his possession to’ en- 
title the Court to give him a decree in con- 


firmation of such possession and of his 


title 
On the first point, we think, on a proper 


interpretation of the Full Bench Ruling to 


be found at page 51, Volume III, Weekly 
Reporter, that there has been a sufficient 
finding of the Court that the lands in- dis- 
puta are not in reality accretions to the de- 
fendant’s estate, but that they are in reality 
lands which have been submerged, and 
which have now, when the waters have 
disappeared from them, re-appeared upon 
the same surface. 

The learned Judges of. the Full Bench 


quoted so much of the decision of a Division 
Bench of this Court as was at that time 
before them for consideration. 
that the following is the passage in the 
judgment which refers to the case then 


They say 


before them, viz :—“ It never could have been 


intended that, when the surface of an estate 


is washed away and the lower portion of it 
is covered with wgter and formed into a 
portion of the bed of a river, the ownership 
of that portion of the estate, which has be- 
come inaccessible in consequence of its be- 


ing covered with water, should be'lost ; and ` 


that, when the surface is re-formed, it should 
become the property of an entirely different 
owner, because he may happen to be the 
owner of the estate adjoining.” After quot- 
ing the finding in this passage, the learned 
Judges go on to say with reference to it— 
‘‘ So, in the case supposed in the. passage 
of the judgment under consideration * which 


we have quoted, the surface stratum may be. 


swept away and lost without disturbing thë 
old ownership in the lands or mines beneath 


a 


1870.] Civil 


pmm 
(subject perhaps to some limitation or quali- 


fication when what is left forms the bed of a 
a navigablp river), Where the remaining land 
can be sufXciently identified, no change takes 
place in, its proprietorship, and whatever be- 
comes annexed to it belongs to the old owner 
if he is known.” l 


So that in this part of the judgment, the 
learned Judges seem to have found a case 
which seems to us to apply exactly to the 
finding of the Court which is now before 
us. 


The Court finds that khitta A (plot 1) 
is and has been the property of the plaint- 
iff, and there is no dispute before us but that 
itis so. It then finds that on khitta B 
(plot 2) there was originally a house and a 
well,—the property of the present plaintiff. 
Jt then finds that what is called a pyne or 


rivulet’ came in from the river and formed | 


a disjunction between khitta’A and khitta 
"B, sweeping at the time the surface of khitta 
B; but the pyne is now closed up and the 
river has returned to its proper channel ; and 
on the surface of khitta B there still remain 
the foundation of the house and the well 
which are the marks that the lands unmistake- 
ably belonged to the plaintiff. So that, in 
fact, the Court seems to us to have found that 
the sub-stratum of the land has never been 
diluviated and is still traceable, subject only 
to a certain .surface of sand which has been 
deposited upon it. This seems to us to be 
a decision on the question of fact which sufti- 
ciently identified khitta B as the property 
of plaintiff, within the meaning of the Full 
Bench Ruling we have just quoted. 


Then upon the second point, we think 
there has been a sufficient finding of fact 
of the plaintiff’s possession. 


. . . What the Judge finds is in reality this, 
namely, that the last person who had this 
particular land in occupation was the plaint- 
iff ; and that inasmuch as no one else has 
ever been ‘in, possession, and no one could 
have been because the lands have been sub- 
merged ever since their last oceupation by 
the plaintiff, so he must hold that the plaint- 
iff is in possession now of the disputed 
land; and that, in fact, his possession has 
never in any way been disturbed by the de- 
fendant. 


In this view of the case, we think that 
there has been a sufficient finding of pos- 
session to entitle the plaintiff to a decree in 
confirmation of his title, and we dismiss 
the.appeal with costs. 
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' The 21st July 1870. 
° Present: 


The Hon’hble G. Loch and Sir Charles 
Hobhouse, Bart., Judges, 


Findings—Admissions—Bvidence. 
Case No. 715 of 1850. 


Special Appeal from a decision passed by 
the Judge of Shahabad, dated the 23rd 
February 1870, reversigg a decision of 
the Moonsiff of Arrah, dated the 12th 
July 1869. i 


Sheo Surn Singh and another (Plaintiffs) 
Appellants, 


VETSUS 


Ram Khelawun Singh (Defendant) 
o Respondent. 


Baboos Mohesh Chunder Chowdhry and 
Chunder Madhub Ghose for Appellants. 


Baboos Romesh Chunder Mitter and Ubinash 
Chunder Banerjee for Respondent. 

In a former suit by A against his agent for an account 
of the collections of a certain share in land, B inter- 
vened and was made a party. In that suit the Court 
declared A to be the zemindar, and as such entitled 
to the rents and to an account: Hx xp, that that finding 
was binding against B in a subsequent suit against him 
by A for recovery of the same share. 


Similarly an admission made by B in the former suit 
is evidence against him, quantum valeat, in the subse- 
quent suit. 


Hobhouse, J.—We think this case must 
go back to the Lower Appellate Court. 


We think in reality that the Court hag 
committed a substantial error of law in the 
investigation of the case on the merits, viz., 
in its treatment of evidence which was 
before it on the part of the plaintiff. 


The plaintiff averred that he was a 4 
pie sharer of acertain estate, and he sued 
to recover possession of that estate. 


The defendant admitted that the plain- 
tiff’s ancestor had been a 4 pie sharer 
of the estate, but averred that that ancestor 
had sold that share to him, the defendant, 
on account of certain dues. The defendant 
also averred that the plaintiff had not been 
in possession of the share claimed at any 
time within 12 years previous to the suit. 

The Court found that the defendant had 
failed to prove that the, plaintiff’s ancestor 
had conveyed to him, the defendant, the 
share in question. But the Court found 


_{ that the plaintiff's suit was barred by the 


166 Civil 


application of the statute of limitation, 
because the plaintiff had not proved that he 
had been in possession of the share at any 
time within 12 years of suit. 


The evidence before the Court was that 
of a decree of a Deputy Collector of the 
17th of October 1863, a statement made by 
the defendant of date the 29th April 1867, 
certain account papers of the years 1264 
to 1270, and the evidence of witnesses. 


The Judge begins his judgment by stating 
that there is “not one particle of proof of 
“the plaintiffs possession within 12 years ;” 
and then he goes on to say that the defen- 
dant’s admission, that is, the admission of the 
29th April 1867, is no proof; that the mere 
fact of the plaintiffs having got a decree, 
that is, the decree of the 17th October 1863, 
is no proof. And in the matter of the oral 
evidence, the Court remarks that the plaintiff 
has failed to.prove his case “ except by oral 
“evidence on’ ‘which the lower Cours relies 
‘¢ implicitly.” 


So that if seems to us that the Court has 
substantially said that the decree of the 
17th of October 1863 is no proof; that the 
admission of the 29th April 1867 is no 
proof; aud that the oral evidence on which 
the lower Court has relied implicitly is no 
proof of plaintifi’s case. 


If this is the meaning of the Court, and 
we can attach no other meaing to the words 
used by the Court, then there are errors 
of law in the Court’s finding on the investi- 
gation of the case on its merits. 


The decree of the 17th of October 1863 
was obtained in this wise. The present plain- 
tiff, who was then also the plaintiff and 
became the decree-holder, sued a certain 
person as an agent employed by-him in the 
management of this land and ‘in the collec- 
tion of the rents of this land, for the 
accounts kept by such agentin the course 
of such employment. The present de- 
fendant intervened in the case and was 
treated, rightly or wrongly, as a defendant and 
a party to the case. And in the presence of 
such defendant, the Deputy Collector found, 
in the words of the law, (Section 24 Act X of 
1859, that the plaintiff was the zemindar 
in receipt of the rents of this land ; that the 
_ defendant Narain, that is, the agent defendant 

in that case, was an agent employed by the 
plaintiff in the collettion of the rents and 
kept accounts in the course of such employ- 
ment. And therefore in the presence of, 
and notwithstanding the opposition of, the 
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present defendant, the Court found that the 
plaintiff was entitled to receive the accounts 
which were kept by the agent fefendant, 
the manager Narain. 


` It seams to us that it is impossible to say 
that’ when a competent Court has found, 
and that in the presence of the present 
defendant, who himself, however illegally 
if might have been, was the person who 
made himself a‘party to the suit, when such 
Court has found that the plaintiff was the 
zemindar in receipt of the rents of these 
lands, and therefore entitled to call for an 
account of those rents, that this is not evi- 
dence against defendant for whatever it 


may be worth; for it surely is evidence that- 


plaintiff, in the presence of the defendant, 
was in the year 1863 exercising an act 
of ownevship over these lands as the zemin- 
dar recéiving the rents of them. ' 


Then again as to the admission of the 
29th April 1867. That admission, no doubt 
is nota distinct admission of the plaintifi’s 
right to the share in question ; but it is an 
admission entitling it to be properly consider- 
ed as evidence by the Court. 

The plaintiff in the case in which that 
admission was made, was suing for monies 


in the hands of the manager of the zemin- - 


daree collected as rents due to the zemin- 
dar. The present defendant again inter- 
vened, and again, rightly or wrongly, was 
made a party to the suit. And on that 
occasion the present defendant seems to 
have admitted that the ancestor of the 
present plaintiff had been a 4 pie sharer 
in the estate. He also admitted the 
accuracy of certain accounts which showed 
that he, the defendant, through a common 
manager, had been collecting rents of the 
estate up to so late as the year 1270, in the 
name not only of the defendant’s own ances- 
tor but also of the plaintiff's ancestor. And 
although the defendant did in that petition 
deny that any of the rents collected from 
the estate had been paid to the plaintiff, yet 
he did not deny in so many terms, as he had 
denied in the previous suit, that the plaint- 
iff had no right to the share in question. On 
the contrary, he seems to have-.said that if 
the plaintiff had any right, that right was to 
be obtained by application made to him, the 
defendant, and not by the suit which was be- 
fore the Court, 


So that it seems to us that here again in 
the statement made by the defendant in the 
litigation of the year 1867, and in the ac- 
counts from 1264 to'1270, there was evidence, 
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_ whatever it might be worth, to the fact that 


the plaintiff had some sort of right as owner 
to a part of the lands in question. 


And, finally, as regards the oral evidence 
given on the part of the plaintiff—evidence 
e which in the words of the Lower Appellate 
Court the first Court “relied upon,” that is, 
believed ‘‘ implicity,’’ there is in that evi- 
dence, unless the Court which tried the case 
had reasons to disbelieve it,—and if it had, it 
should have expressed those reasons,—direct 
proof in the matter of the share of the lands 
claimed. « 


We do not at all wish to interfere with the 
judgment of the Court below in coming to a 
decision upon the evidence upon the record ; 
but we wish to point out to the Court that 
the evidence we bave specified, and more espe- 
cially the oral evidence, when relied upon by 
the first Court which heard it, as in this case, 
is evidence; and we remand the case that 
the Court may treat it as such, giving it its 
due weight, and then come to a decision upon 
the evidence on the record before it on the 

. merits. 


The decision of the Lower Appellate Court 
is reversed, and the case remanded for deci- 
sion upon the evidence on the record on its 
merits. 


The costs will follow the ultimate decision 
- of the case. 


The 21st July 1870. 


Present: 


The Hon’ble Sir Charles’ Hobhouse, Bart., 
| | Judge. 


Copy of a decree—Old stamp law— 
Court Fees’ Act. 


In the “matter of 


Hureehur Mahtoon (Respondent in Special 
Appeal No. 1794 of 1869) Petitioner. 


Baboo Bama Churn Banerjee for Petitioner. 
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Where a decree had been prepared while the old 
stamp laws were in operation, and 6 rupees were 
awarded in it as the value of the stamps for a copy there- 
of, the Court allowed a copy to be taken for 4 rupees by 
a party applying after Act VII of 1870 came into opera- 


tion. - d 


Note by the Deputy Registrar —Tuis is 
an application for a copy of a decree of this 
Court, dated the 7th of Magch last, herewith 
submitted for reference. l 

i i 

The applicant has, with his application, 
filed a stamp of the value of 4 rupees for 
the copy, and urges that he is entitled to the 
copy ona stamp of that value under the 
Court Fees’ Act (VII of 1870), which came 
into operation from the lst of April last. 


The decree, it will be observed from the 
date it bears, was prepared when the old 
stamp laws were iu operation; and in accord- 
ance with its provisions, 6 rupees have been 
allowed (vide schedule of costs in the decree) 
for the stamps for the copy now applied for, 
and which may be recovered in execution of 
the decree from the party cast. 


This application, it will also be observed, 
has been filed subsequent to the date of pro- 
mulgation of the Court Fees’ Act, which su- 
persedes the old stamp laws ; and does not 
re-enact the “general rule” at foot of 
Schedule B of those laws, according to 
which the additional stamp of the value of 
2 rupees (which made up tlie value of 
stamps required ordinarily for a copy of a 
decree under the old laws to 6 rupees) 
were required to be uséd when the subject- 
matter of a decree, &c., could not be written 
on one stamp. 


The point which I would refer for the or- 
ders of the Court is—Whether, as the decree 
was prepared while the old stamp laws were 
in operation, and the sum also of 6 rupees is 
awarded in it for the stamps for a copy there- 
of, which may be recovered in execution, the 
applicant is entitled to the copy on a stamp 
of the value of 4 rupees, simply because 
this application happens to be filed after 
the new law came into operation. 


Hobhouse, J.—Let 4 rupees be taken for 


a COpy- : 
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The 21st July 1870. 
Present : 


The Hon’ble L. S. Jackson’ and F. A. 
: Glover, Judges. 


Appeal by VWakeel—Certificate by 
himself. 


In the matter’ of 
Thakoor Dosg Mookerjee, Appellant, 
VETSUS 
Ameer Mundul and others, Respondents. 
The appellant in person. 


No one for Respondents. 


Where a party appealing to the High Court is himself 
a vakeel of the Court, he is not at liberty to certify his 
own grounds of appeal, 


Note by the Deputy Registrar.—Tur 
appellant in this appeal, Baboo Thakoor Doss 
Mookerjee, is a vakeel of this Court. He 
has, as appellant, executed.a vakalutnamah 
in his own favor, and coupled with his own 
name the names of two other vakeels,* who, 
though they have accepted the vakalut- 
namah, have not signed the certificate pre- 
scribed by the Resolution of the Court, dated 
the 10th of May 1866, the appellant, as 
vakeel, having alone signed it. 


I beg the orders of the Court, this being the 
first instance of the kind, on the point whe- 
ther a pleader of this Court (an appellant) 
may certify the grounds of his own appeal. 


Jackson, J—We are of opinion that the 
party in this case, Thakoor Doss Mookerjee, 
is not at liberty .to file his appeal in Court 
upon his certificate. 


The rule of the Court is‘ that such 
grounds of appeal must be certified by the 
vakeel of the party. It is not intended 
that where the party is himself a vakeel 
by profession, he should himself certify his 
grounds of appeal under a vakalutnamah 
granted by himself. We think the grounds 
of that rule, and the reason why it does 
not apply, are very manifest. A party is not 
usually in a position to judge of the sound- 
ness of the grounds of appeal in his own 
case, even if he ordinarily possesses the 
requisite knowledge, or of the justice of his 
own cause. The Court requires the certificate 
of a pleader who regards the matter from 
the point of view of his responsibility to 

* 5 W. R, Rules, p. 15, 


a 
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this Court, and not from the point of view 
of his own interest as a party. ,We think, 
therefore, that this petition must be presented 
in Court by the party in person. 





The 22nd July £870. 


Present : p 
The Hon’ble L. S. Jackson and W. Markby, 
Judges. . 
Rights of a Zemindar—Plaintiff’s 
Tights. : 


Case No. 180 of 1869. 


“Regular Appeal from a decision passed by 


the Deputy Commissioner of Lohardugga, 
dated the 19th Hay 1869. 


Lalljeenath Sahee and others (Plaintiffs) 
A ppellants, 


VErSUS 


Luchmun Christian aud others (Defendants) 


Respondents, 


Baboos Romesh Chunder Mitter and Mohesh 


Chunder Chowdhry for Appellants. 


Baboo Hem Chunder ,Banerjee for Respon- 
dents. 


The right of a zemindar to hold lands in his own 
hands, and his right to grant them out to ryots or in 
putnee, ijarah or other tenure, are different modes of 
enjoying the right of ownership. ; 

In a suit for possession where defendants claim to 
hold under a specified tenure,, plaintiffs have a right to 
raise the question of the existence of that tenure in any 
way which they think proper and the law permits. 


They cannot be compelled to ask for more than they ' 


choose. 

Markby, J.—In this case, the plaintiff 
sues for possession of 7} powas of doon 
mujhus land, alleging that he was dispossess- 
ed therefrom by an order passed in a Criminal 
proceeding under Section 318 of the Code of 
Criminal Procedure, dated the 26th August 
1868. 


The defendants admit that the plaintiffs 
are the proprietors of these lands, but they 
allege that they hold under the plaintiffs a 
tenure which they describe as a khoont- 
ruttee tenure. 


What the precise nature of that tenure is 
has not been stated ; but we will assume for 
the purposes of the present case that, if 
that tenure were established, the present 
suit- would fail. . | 


The defendants say that there are several 
Khoonts, and that the disputed lands lie 
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within the Khoouts of defendant Nos. 1, 2, 4 
and:5, who, with other share-holders in the 
said Khoents, have all along been cultivating 
and paying rent for the same. 


‘Two ,issues were fixed for trial; Ist, 
whether the 74 powas of land in Hatoodamee, 
subject of suit, are plaintifs mujhus or 
defendaut’s kh ootite ruttee ; 2nd whether de- 
fendants dispossessed plaintiffs or not. 


We have some little difficulty in under- 
standing the decision of the Deputy Commis- 
sioner. He says:—“ The whole evidence 
“ leaves, I think, no doubt that the defendants 
“ have been holding this mouzah for some time 
* and the lands in question as khoont-ruttee. 
“Whether their title to Hatoodamee as 
“ khoont-ruttee isa valid one or not, cannot, 
“ I think, be gone into in this suit, as it is a 
“ question which affects plaintiff’s right as to 
“ the whole mouzah, and which, if he wish to 
** test, he cau only do in a suit for the whole 
“ lands of the village.” 


It appears to us that the issue which was 
to be tried between the parties in this case 
was that laid down by the Judge, namely, 
whether or no the defendants had the khoont- 
ruttee tenure which they claimed. The de- 
fendants were in actual possession of the 
land and were cultivating it. They based 
their right to the possession on a certain 
tenure. IPfthat tenure does not exist, they 
must surrender possession to, the plaintiffs 
whom they admit to be the zemindars. 


It is true that the plaintiffs allege facts 
which have been found to be false. They 
allege that they were in possession of the 
whole mouzah and enjoyed the profits till 
the year 1924 5. This is found not to have 
been the case, nnd the defendants are found 
to have been for some time in possession 
claiming a khoont-ruttee tenure. But there 
is no pretence that this oceupation by the de- 
fendauts has lasted long enough to give them 
a title to hold such a tenure. And the false 
dllegation of the plaintiffs upon a poiut which 
is immaterial will not justify tbe Court in dis- 
missing the plaintiff’s suit, if the other facts 
proved are sufficient to establish their case. 


It was argued for the defendants that the 
zemindars seek to have a special right declar- 
ed, namely, aright to hold these lands in 
their own hands: and that they cannot have 
that right declared, unless they prove that 
prior to the suit they were so holding these 
lands. But as now pointed out by Baboo 
Mohesh Chunder Chowdhry in bis reply, 
there is a ‘fallacy in this argument. The 
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right of a zemindar to hold lands in his own 
hands, aud the right to grant tbem out to 
ryots or in putnee or in ijarah or on any other 
tenure, are not different rights, but different 
modes of enjoying the same right, namely, 
the right of ownership. It may, indeed, well 
be the case that sometimes a person who 
fails to prove a-tenure which he claims may 
yet prove aright of occupancy in himself, 
or some other person, which would defeat a 
suit by the zemindar for the recovery of 
immediate possession. Bw the defendants 
in this case have set up no such right in 
themselves or any one else. 


The ground given by the Deputy Com- 


| missioner for refusing to go into the question 


of the khoont-ruttee tenure fails, we think, 
entirely. The plaintiffs have a right to 
raise the question of the existence of that 
tenure in any way they think proper and 
which the law permits. No law compels 
them to ask for more thau they choose ; and 
if the shape in which this suit is brought 
is prejudicial to them in any future litiga- 
tion, they will, of course, have to take the 
consequences. 


In this view of the case, therefore, the 
Deputy Commissioner ought to have tried 
the question whether or no the defendants 
hold under a khoont-ruttee tenure ; and if 
he found that they did not, he ought to have 
given the plaintifis a decree for possession. 
It is clear, however, that the defendants 
have not had a fall Opportunity of going 
into their case upon this point, and there- 
fore we think the plaintiffs are not entitled 
at present to a decree ; but the case must be 
remitted, under Section 354 of the Code of 
Civil- Procedure, to the Deputy Commission- 
er with a direction to try now the issue 
which he ought to have tried before, and 
return his fiuding with the evidence ad- 
duced by the parties to this Court. 


There is no reason, as far as we can see, 
to suppose that the defendants are trespass- 
ers; and if they have paid. rent for their 
lands they are of course not liable for 
mesne profits; and if would appear to be 
only equitable, should the plaintiffs ultimate- 
ly succeed, that the defendants should 
remain in possession until the end of the 
current season. Indeed, the plaintiffs’ de- 
eree for possession (should they succeed) 
will, in all respects, be subject to such 
equitable considerations as may eventually 
appear to‘arise when the case shall have 
been fully tried, aud on this point cur judg. 
ment must, of course, ba reserved. 


170 Civil 





The 22ud July 1870. 


tv 


Present: 


The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Settlement—Limitation—Rights. 
Case No. 268 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Mymensingh, 
dated the 31th January 1870, affirming a 
decision of the Moonsiff of that District, 
dated the 81st March 1869! 


Rughoonath Surmah and others (Plaintiffs) 
Appellants, 


VETSUS 


Gobind Chunder Roy and others (Defend- 
ants) Respondents. 


Mr. R. T. Allan and Baboos Mohinee Mohun 
Roy aud Kalee Mohun Dass for Ap- 
pellants. 


Babous Sreenath Dass and Romesh Chunder 
litter for Respondents, 


Certain land having been settled by Government for 
a period of ten years, one S bought the benefit of that 
settlement at an auction sale for arrears of rent, and 
afterwards sold his rights to one M, On the expi- 
ration of the temporary settlement, Government effected 
a permanent zemindary settlement with M. In the 
following year (1865) the zemindary title was sold, 
and the purchaser now (1869) sues to recover posses- 
sion of certain specified land. The Lower Appellate 
Court, finding that none of the persons above-mentioned 
had possession within 12 years immediately preceding 
the filing of the plaint, considered the suit barred. 


Iiz~p that the question was one solely of a private 
right, and that the plaintiff did not stand in the posi- 
tion of Government in regard to the Statute of Limita- 
tion.. 


Hetp that plaintiff’s claim was traceable solely 
through M from whom he bought; that at the time of 
settlement Government had itself nothing more than 
a right of action with regard to the land in dispute, by 
. virtue of its being proprietor, and not the right of action 
which S had as auction purchaser; and that it was only 
the former right which was passed by the settlement. 


Phear, J.— Tux Lower Appellate Court has 
dimissed the plaiutiff’s suit on the ground 
that it.is barred by the operation of the Li- 
mitation Act. 


It appears that the land, which is the sub- 
ject of suit, together with some other land 
was in the year 1858 settled by the Govern- 
ment for a period of ten years; and in April 
1861, one Sres Narain bought the benefit of 
that temporary settlement at an auction sale 
held to recover arrears of rents. In August 
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to one Mohessuree Dossia. In 1864, the 
temporary settlement having come to an end, 
Government effected a permanent zemin- 
daree settlement with Mohessuree. In the 
following year, namely, in April. 1865, 
the present plaintiff bought Mohessuree’s 
zemindaree title. He now sues to recover 
possession of certain specified land, amount- 
ing to upwards of 2,000 beegahs, 


The Lower Appellate Court finds as a 
fact on the evidence that no one of these 
persons, whom I have mentioned as follow- 
ing one another in the chain of title, have 
had possession and enjoyment of the lands 
which are the subject of suit during the 
period of 12 years immediately preceding 
the filing of the plaint, and on this ground 
the Lower Appellate Court has come to 
the conclusion that the plaintiff's suit is 
barred. 


Two grounds of special appeal have been 
insisted upon before us. 


The first, I may take it, is that the 
plaintiff, in reference to this his present 
right of action, stands in the same position 
as the Government would stand in regard 
to the operation of the Statute of Limitation, 
and therefore has the benefit of 60 years 
limitation, instead of 12 years, 


I think that clearly this is not so. The 
question between the contending parties 
is a question solely of a private right. The 


plaintiff is not asserting any right on be- 
half of Government, and Government will 
not be affected by the results of his suit. 


The second ground of special appeal 
is certainly much more substantial than 
that which I have just mentioned. 


It is urged that the present plaintiff is 
suing upon the cause of action which - Sree 
Narain obtained by reason of his purchase 
in 1861, and that that cause of action, by 
the operation of the Acts of the Legisla- 
ture, dated from the day of his purchase. 
In other words, that Sree Narain bought 
a tenure which comprehended the land, 
the subject of suit, at the auction sale for 
arrears of rent under such circumstances 
that he was entitled by the statute to reco- 
ver the tenure free of all incumbrances. 


It appears to me that there are two 
insuperable obstacles to the plaintiff’s suc- 
cess on this ground. The first is that he 
is unable to show to the Court what were 
the terms on which the tenure bought by 


of the same year, Srey Narain sold his rights | Sree Narain was held; and it is now, 
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I think, made clear by a succession of 
decisions in this Court that it is only 
tenures which involve certain -special terms 
which can be sold by the zemindar free 
of incumbrances for arrears of rent. 


It lies upon the plaintiff to-make out that 
his cause of action did accrue within the 
12 years. The burthen is, therefore, on 
him of proving that the tenure which Sree 
Narain bought was in fact, by the opera- 
tion of law, sold to him free of incumbrances, 
and that he thereby obtained a statuteable 
right of action against all trespassers upon 
the tenure, dating from the day of his pur- 
chase. E 


The plaintif having failed to discharge 
the onus, must suffer the disadvantage which 
the Statute of Limitation puts upon him. 


The second obstacle is, that even if Sree 
Narain by his purchase obtained the cause 
of action which dated from that time only, 
the plaintiff has failed to make out that the 
cause of action on which he sues, is the spe- 
cial cause of action on which Sree Narain 
might have come into Court. 


The plaintiff does not claim through Sree 
Narain ; he has not bought any thing of 
Sree Narain: his title is traceable solely 
through Mohessuree, from whom he bought; 
and as far as we cau see from the evidence 
her title commenced in 1864. After the ex- 
piration, of the temporary settlement under 
which Sree Narain for a time held, the Go- 
verument made an entirely new settlement 
with Mohessuree. 


If then the finding of the Lower Appellate 
Court is correct as to the facts at the time 
of this settlement, the Government had it- 
self nothing more than a right of action with 
regard to the lands which are now the sub- 
ject of suit. This set#lement could only 
pass this right of action, and it was not the 
right of action which Sree Narain had as 
an auction purchaser. It was nothing more 
or less than the right of action which the 
Government had by virtue of being the pro- 
prietor of the land. 


In this view. of the result of the facts 
fouud by the Lower Appellate Court, it 
seems to me tiiat we cannot possibly here, 
on special appeal, say that the decision of 
the Lower Appellate Court is wrong. 


` I think, therefore, that the special appeal 
ghould be dismissed with costs, 
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Jackson, J.—I also think that the appeal 
should be dismissed. 


The Lower Appellate Court has found 
distinctly on the facts, which the defendant 
had no opportunity of answering, that the 
cause of action alleged in the plaint was 
not proved ; that the plaintiff was not 
dispossessed at the time when he states he 
was; and that for 12 years previous to suit, 
neither the plaintiff nor those through 
whom he claims were in possession of this 
disputed land. 


Baboo Kalee Mohun Dass, who appears 
for the plaintiffs, appellants, now claims a 
new cause of action, but he does not state at 
what date this cause of action accrued. 


His argument, as I understand it, is that 
more than 30 years ago the Government 
was in possession of the land, and that since 
then the Government had let it out in tem- 
porary settlements ; that the plaintiff pur- 
chased the right of one of the temporary 
holders, and that he has subsequently 
bought the rights of Government. These 
are the facts alleged by Baboo Kalee Mohun, 
and his allegation is that while the tempo- 
rary settlement lasted, the defendants man- 
aged to dispossess his clients. He does not 
state at what date they were dispossessed ; 
but his argument is that if at any time since 
the Government gave possession to its under- 
tenants the dispossession took place, the 
plaintiffs are entitled to recover. 


It seems to me impossible to decide this 
point of limitation without specific proof of 
the facts alleged. These facts, if relied on, 
should have been alleged in the plaint, and 
the defendants should have had an opportunity 
of nuswering them. But there has been no 
such allegation, and there has been no an- 
swer to it, therefore, from the defendants ; 
and the result is that Baboo Kalee Mohun 
upon being now asked to show that these 
facts had been specifically proved, is unable 
to do so. There is no proof that the Govern- 
ment were formally in possession. ‘There is 
no proof when the under-tenants were dis- 
possessed. 


Even the settlement under which Sree 
Narain purchased is not on the record ; 
none of the deeds of settlement are on the 
record, The Lower Court was right to 
decide on the cause of action raised before it, 
and its decision on that point was quite 
correct. I would also dismiss the appeal 
with costs, 


172 Civil 


The 22nd July 1870. 


Present: 


The How’ble J. B. Phear and E. Jackson, 
Judges. 


Enhancement of rent — Procedure — 
Section 13 Act X of 1859. 
® 


Case No. 627 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Chittagong, 
dated the 21st January 1870, reversing 
a decision of the Deputy Collector of 
that District, dated the 27th September 
1869, 


Zinnut Bibee (Defendant) Appellant, 


VET SUS 


Jaffar Ali (Plaintiff) Respondent. 
Baboo Okhil Chunder Sein for Appellant. 


Baboos B: ykuntnath Paul and Grish Chun- 
der Ghose for Respondent. 


In a suit for a kuboolent at enhanced rates to corres- 
pond with the terms of a pottah which had been tender- 
“ed at some date preceding the suit, where the Lower 
Court decreed the plaintiff's appeal : 


HELD that the decree was defective, inasmuch as it 
did not declare what the kubooleut was to which the 
plaintiff was entitled, and that the claim of the plain- 
tiff could not succeed, inasmuch as it demanded higher 
rent for a period which had already elapsed when the 
suit was instituted—a right forbidden by Section 13 
Act X of 1859, without giving such notice as therein 
prescribed, which notice the plaintiff had failed to give 
in this case, 


Phear, J.—Tuis is a suit brought by 
the plaintiff to obtain from the defendant, 
what is sometimes called, “a kubooleut at 
“ enhanced rates of rent.’ 


The Lower Appellate Court gives its deci- 
sion in these words :— 


. “There is sufficient evidence in the record 
‘to show that Rs. 4 a kanee upon 2 kanegs 


THE WEEKLY REPORTER. 


| 


Rulings, [Vo]. XIV: 
z — "cu —— damian 1 qieta tne seccenbencd derene able g. Id. isin the present case a reasonable: 


ss demand, and the plaintifi’s appeal must be 
« decreed accordingly with costs.” e 


There, is no specific decree drawn up 
upon this decision. There is no decretal 
order of the Court declaring what is the 
kubooleut which the plaintif is entitled to 
obtain from the defendant, and we have 
not the means of supplying this defect 
ourselves. We do not find any thing in 
the judgment of the Lower Appellate Court, 
or on the record, which would entitle us 
to say specifically what is the kubooleut 
which the defendant ought to be decreed 
to execute. And when we look at the’ 
plaint, we finda reason for this want of 
definiteuess with regard to this kubooleut.. 
For it seems to us, from the plaint, that, 
the plaintiff did’ not sue for a kubooleut 
to take effect at a future period, but be 
sued on the allegation that he had tendered - 
a pottah at some date preceding the suit, 
and that he was entitled to recover from. 
the defendant a kubooleut corresponding 
with the terms of that pottah. 


If this claim of the plaintiff were decreed, 
the effect would be that the plaintiff would 
become eutitled to demand rent from the 
defendant, in respect of a period whieh had 
already elapsed when the suit, was instituted, 
at a higher rate thau the defendant had 
paid in the year preceding. 


But Section 13 Act X of 1859 forbids,’ 
or rather prevents, the plaintiff from acquir-’ 
ing such a right as this, unless he had serv-’ 
ed on the defendaut the notice prescribed 
by that Section. 

Now, it is, ee think, admitted by the 
plaintiff that he has not served on the de- 
fondant n notice egnforming to the condi- 
tions of Section 13. 


It seems, therefore, that not only is the’ 
decree of the Lower Appellate Court defec- 
tive, as we have already pointed out, but, 
also that the plaint on which the plaintiff 
came into Court is one -on which he ought 
not to succeed. 


Under these circumstances, we think that. 
the decree of the Lower Appellate Court’ 
should be reversed, and plaintiff’s suit 
should be dismissed with costs in all the 
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The 28rd July 1870. 
j - Present: 


The Hon’ble G. Loch and E. Jackson, 
l Judges. 


°” Public obstruction—Right of suit. 
Case No. 777 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 17th February 1870, affirming 

. a decision of the Moonsiff of Nuttore, 
dated the 28th August 1869. 


Raj Luckhee Debia (Defendant) Appellant, 
VETSUS 


Chunder Kant Chowdhry and others (Plaint- 
iffs) Respondents. 


Baboos Romesh Chunder Mitter and Rash 
Beharee Ghose for Appellaut. 


Baboo Mohinee Mohun Roy for Respondents. 


HELD, in concurrence with a former decision, that no 
one has 2 right to institute a civil suit for the removal of 
an obstruction to a public road, without showing that 
~ he has sustained some particular inconvenience 
beyond that which ‘is sustained by any other member 
of the public in consequence of that obstruction. 


. Loch, J—THIs was a suit to remove an 
obstruction from a public thoroughfare. 
The defendant, it appears, has built upa 
small door-way across the public road, and 
its dimensions are such thut a man can 
scarcely squeeze through the passage left 
open, and the progress of cattle, processions, 
&c., by that road is altogether stopped, 
there being no possibility of these being 
able to pass through the door-way, which is 
described to us as being about there feet 
high and two feet broad. 


The lower Courts hħve found for the 
pluintiff, and-a special appeal is preferred 
on the grounds ;—-Ist, that this being a suit 
for the removal of an obstruction from a 
public thoroughfare, it will not lie ; and 2nd, 
it being established that there was formerly 
a gate-way on the identical spot, the order 
for the removal of the present gate-way is 
erroneous. 


In the course of the argument. we were 
referred to a judgment of a Division Bench 
of. this Court (tbe Chief Justice and Mr. 
Justice Mitter) reported at page 160, XII 
Weekly Reporter, in the case of Buroda 
\Pershad Moostofee, in which it was held 
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that—“ No one has aright to sue for ob- 
“structing a public road, even if he gave 
“the road to the public, without showing 
“that he has sustained some particular in- 
“ convenience beyond that which is sustain- 
“ed by any other member of the publie in 
“consequence of that obstruction.” And 
the reason given for this opinion is that, if 
such a suit were maintainable, the defendant 
might be ruined by innumerable actions by 
persons who have not sustained any damage ; 
that the Legislature app@ars to have made 
such cases cognizable by the Magistrate 
alone, who ig required to proceed under 
the provisions of Section 308 of the Cri- 
minal Procedure Code, and, if demanded by 
the party charged, to summon a Jury to try 
whether the order is reasonable and proper ; 
that as there is no such thing as a Jury 
in a civil case in this country, if the Juris- 
diction were to be taken from the Magistrate 
and given to the Civil Court, parties would 
be deprived of aright which the law has 
intended to give them of having a Jury ap- 
pointed to decide whether an order in such 
a case is reasonable or not. 


It does not appear from any thing that has 
been shewn us, that plaintiffs have sus- 
tained any peculiar inconvenience beyond 
that which is sustained by the public in 
general ; and concurring in the view expressed 
by the learned Judges who passed the deci- 
sion referred fo above, we think this case 
must be dismissed with costs, though without 
prejudice to any application for the removal 
of the alleged obstruction which the plaint- 
iff, if so advised, may think fit to present to 
the Magistrate. 


The special appeal is decreed, and the 
plaintiffs suit is dismissed with costs in all 
Courts. 


The 23rd July 1870. 
Present: 


The Hon’ble G. Loch and E. Jackson, 
Judges. 


Agency—Breach of Contract—Cause 
of action. 


Case No. 817 of 1870. 


Special Appeal from a decision passed by 
the Judge of Bajshahye, dated the 25th 
' February 1870, reversing a decision of 
the Subordinate Judge of Pubna, dated 
the llth August 1869. 
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Bhogeeruth Adhikaree (Plaintiff) Appellant, 
versus 


Tarinee Chunder Pakrassee (Defendant) 
Respondent. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboo Umbika Churn Banerjee for Re- 
spondent. 


Defendant having required his agent to procure cer- 
tain articles, the lattengborrowed money for the purpose, 
giving a bond to which plaintiff, as a pleader employed 
by defendants, also put his name. The articles were 
purchased with the money and sent to defendant. 
The lender subsequently obtained a decree, with in- 
terest, against the agent and his principal ; but (in spite 
of plaintiffs applications to defendant) realized the 
whole amount from the plaintiff who now sues defend- 
ant to recover the money. 


HELD (by Loch, J,, whose opinion prevailed) that 
there was an implied contract between the parties, the 
breach of which took place when defendant refused 
to pay the amount on plaintiff's applying to him for it. 


HeLD (by Jackson, J.) that plaintiffs cause of ac- 
tion arose when he was forced to pay up the money 
which he had borrowed for defendant. 


Loch, J.—Tue plaintiffs statement is this. 
The defendant, who isa zemiodar in the 
Rajshahye district, required certain articles 
for his daughter’s marriage, and required 
his agent Kalee Chunder Bhuttacharjee to 
procure them. Kalee Chunder not having 
any ready cash, borrowed the sum of Rupees 
700 from Tara Chand Moitro for which 
Kalee Chunder gave a bond, to which also 
the plaintiff, at the request of Kalee Chunder 
and as a pleader employed by the zemindar, 
put his name. The bond is dated the 27th 
Assar 1268 (10th July 1861.) The articles 
required were purchased with the money so 
borrowed and sent by Kalee Chunder to his 
master. 


On 30th August 1864, the creditor Tara 
Chand Moitro obtained a decree for the 
amount of the'loan, with interest, against 
Kalee Chunder and Bhogeeruth Adhikaree, 
the plaintiff in the present suit ; and in spite 
of plaintiff’s applications to the defendant for 
whose banefit the money had been borrowed, 
the plaintiff had to pay the whole amount of 
the decree, which he did in two instalments, 
viz., Rupees 281 on 4th July 1866 and 
Rupees 890 on 30th June 1868 ; that being 
unable to obtain the money from the defend- 
ant notwithstanding his promises to pay, 
the plaintiff brings the present action to 
recover it. : 


The suit was brought on 22nd June 1869, 
eight years after the money was borrowed 
and made over in the shape of articles pur- 
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chased to the zemindar, and about five years 
after the decree was passed against the 
plaintiff and Kalee Chunder, who@ died in 
1867 and within a year of the liquidation of 
the sum decreed. ° 


The Judge, in appeal, has held that the 
suit is barred by limitation ; that it is in fact 
a suit to recover money advanced by plain- 
tiff for defendant’s accommodation ; that 
when plaintiff advanced that money, he en- 
tered into a quasi-contract with defendant 
that the latter would repay him ; and that in 
the absence of any promise in writing from 
the defendant promising to pay the debt the 
plaintiff was out of Court. 


It appears to me that the Judge is right, 
as between the defendant and the original 
money-lender, Tara Chand Moitro, there is 
no privity. The defendant has nothing to 
do with the money-lender. The plaintiff is 
in the position of a party who has advanced 
his own money to purchase the articles re- 
quired by defendant, and looks to the latter 
to recoup him ; and if this be the case, there 
is an implied contract between the parties, 
and the breach of it took place when the 
defendant refused to pay the amount on the 
plaintiff applying to him for it, and this oc- 
curred according to the plaintiffs own show- 
ing between the years 1270 to Assar 1275, 
during which period he says he addressed 
several letters to the defendant asking for 
payment. Now, the end of 1270, to take 
the demand no further back, corresponds 
with April 1863, and this suit was not in- 
stituted till June 1869, or more than six 
years after the first demand, supposing that 
to have been made on the last day of 1270, 
Concurring, therefore, with the view taken 
by the Judge, I think the special appeal 
should be dismissed with costs, 


Jackson, J.—I igretto differ from my 
learned colleague; but I am of opinion that, 
if the plaintiff can prove all the facts alleg- 
ed by him in his plaint and written state- 
ment, his suit is not barred by limitation, 
and that he has a cause of action against 
the defendant. His allegation is that the 
defendant’s agent at Tirhoot purchased for 
the defendant a quantity of necesssary arti- 
cles for the defendaut’s daughter’s marriage, 
and that to enable him to do so the defend- 
ant's agent borrowed money from a money- 
lender, and that the plaintiff stood security 
for the re-payment of that money ; that the 
money-lender has since, by decree of Court, 
recovered that money from the plaintiff, and 
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that the defendant has, on repeated ap- 
plications made to him by the plaintiff, ad- 
mitted hi$ liability to repay that money and 
has agreed to repay it. The plaintiff has, 
I think, on such a state of facts, a cause of 
action against the defendant, and his cause 
of action, in my opinion, arose at the time 
when he was forced to pay up the money 
which had been borrowed for the defendant. 
If I am right in this view, it is admitted 
that the plaintiff is within time. 


I think it is clear, upon the facts stated 
by the plaintiff, that he was in the position 
of asecurity. He lent his name as security 
to the money-lender. It may be that on 
trial the plaintiff willnot be able to make out 
all the facts he alleges, and it will depend 
on what he can prove and what the defend- 
ant can disprove whether the plaintiff can 
obtain any decree against the defendant. 
All I would decide now is that on the facts 
alleged by the plaintiff, he is not barred 
by limitation, and that the Lower Appellate 
Court should go into the merits of the case. 


C 
a 


The 25th July 1870. 
Present : 


The Hon'ble G. Loch, F. B. Kemp, and F. A. 
Glover, Judges. 


Joint and several decree—Mesne 
profits—Judgment-debtor. 


Case No. 165 of 1869. 


Miscellaneous Appeal from an order passed 


} Subordinate Judge of 


` by the Officiating 
Tirhoot, dated the 28rd March 1869. 


Gunesh Dutt, and on his decease, Hureehur 
Pershad (Judgment-dektor) Appellant, 


VETSUS 
Bulwunt Singh (Decree-holder) Respondent. 


Mr. C. Gregory and Baboos Unnoda Per- 
shad Banerjee and Mahesh Chunder Chow- 
dhry for Appellant. 


Babogs Chunder Madhub Ghose and Kalee 
Kishen Sein for Respondent. 


On an appeal from an order passed in execution of a 
decree for possession and mesne profits, the High Court 
laid down the principle that, though the decree was in 
words a joint and several decree for mesne profits, yet 
where it could be proved incontestably that out of a 
number of defendants any one had been in possession 
only of particular lands or a distinct mouzah or lease, 
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his liability to satisfy. the decree would in equity extend 
no further than to such particular land, mouzah, or lease; 
and for such land the decree-holder could take out 
execution ~as against lessor and lessee: the principle 
was then applied to the case under appeal. 


Herd in explanation of that opinion, that as the 
appellant was the lessee of one village, he could be 
held jointly’ and severally liable with the proprietors 
(co-defendants), and the decree-holder could proceed 
against him either severally or jointly with those 
defendants and realize the wasilat due on that village. 


Loch, J.—It appears that on the 30th 
June 1855, a decree for possession. with 
mesne profits was passed against Sheo Sha- 
hye Singh and others, defendants No. 1 to 
4; against one Mr. Smith, defendant Nbd. 5; 
against two claimants of the property, defen- 
dants Nos. 6 and 7 ; and against Gunesh 


Dutt, defendant No. 8, appellant before us, 


The decree was ajoint and several decree, 
and it declared that the plaintiff was entitled 
to recover mesne profits from the defendants 
generally. This decree was confirmed by 
the late Sudder Court, and the Subordinate 
Judge in executing the decree held that, with 
regard to the principal defendants 1 to 4 
and their lessee Smith, who held the village 
of Hurisinghpore, and Gunesh Dutt, who 
held the village of Allumpore, the proper 
mode of assessing the mesne profits was by 
a certain proportion to be paid by the lessors, 
and the other proportion to be paid by the 
lessees. This order was passed on the 20th 
August 1864. 


An appeal was preferred to this Court, 
which was disposed of on the 20th April 1865 ; 
see 2 Weekly Reporter, p. 51, Miscellaneous 
Rulings. The decree-holder, who was the ap- 
pellant, urged that he was entitled to carry 
out his decree for mesne profits against each 
and all the defendants jointly or severally, as 
he pleased ; while on the other hand, it was 
pleaded that as Smith, one of the lessees, 
and Gunesh Dutt, another of the lessees, 
held a very limited interest in the property, 
it would . be very hard to make them liable 
for the whole amount of mesne profits due 
from the estate, and subject them to the dif- 
ficulty and the harrassment of bringing a 
fresh suit to recover by contribution from 
their co-defendants. And the Court laid 
down this principle, that though the decree 
was in words a joint and several decree for 
mesne profits, yet where it could be proved 
incontestably that, out of n member of de- 
fendants, any one defendant had been in pos- 
session only of particular lands or a distinct 
mouzah or lease, his liability to satisfy the 
joint and common decree would in equity 
extend no further than to such particular 
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Jnnd, mouzah, or lease; and for such land 
the decree-holder could take out his execu- 
tion both as against lessor and the lessee, 


The Court then proceeded to apply this 
principle to the case of Smith and Gunesh 
Dutt. With the case of the former we have 
nothing to do. With regard to the latter, 
the Court found that he, Gunesh Dutt, de- 
fendant No 8, had a lease of the Mouzah 
Allaumpore fromthe defendants Nos. 1 to 4, 
, and they said that such being the case, he 
was jointly liable with the lessors under the 
terms of the decree for the amount of mesne 
profits, and therefore the order of the Subor- 
dinate Judge apportioning a certain sum to 
be paid by the lessee and a certain sum to be 
paid by the lessor was erroneous and must 
be modified, and that the decree-holder was 
at liberty. to proceed against the defendant 
No 8, Gunesh Dutt, severally or jointly with 
the defendants Nos. l to 4, his lessors. 


On the case going back to the lower Court, 
the Subordinate Judge on the 29th January 
1867 drew up a proceeding in which he re- 
ferred to an account prepared by an order 
of the 10th January 1867 : in that proceed- 
ing he inserted what he considered to be the 
meaning of the Court’s order of the 20th 
April 1865. 


The order is written somewhat confusedly, 
and of course has given rise to question. 
In it, the Subordinate Judge said that the 
decree-holder might proceed against defend- 
ants Nos. 5 to 8 either severally or jointly 
with the proprietors, defendants Nos. 1 
to 4. 


But in a proceeding of the 30th January 
1867, which has been shewn to us to-day, 
it appears that the Subordinate Judge under- 
stood what the Court’s judgment really was; 
for in his proceeding of that date which re- 
lated to Smith’s liability, the amount due from 
Smith is especially mentioned as being about 
12,000 and odd Rupees, and the Subordi- 
naje Judge allows a sum due to Smith to be 
set-off against the decree-holder’s claim, and 
directs the decree-holder to proceed for the 
balance due by Smith either against him or 
against him and the proprietors, ¿. e., defend- 
ants Nos. 1 to 4. 


An appeal was prefered by Gunesh Dutt 
. from the order of the 29th January 1867, to 
tne effect that he, as lessee, having a limited 
interest in one village only, should not be 
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made liable with his lessor for the whole of 
the mesne profits due from that village. But 
the Court rejected the appeal on the ground 
that the question had already been disposed 
of by this Court’s proceeding of the 20th 
April 1865. 


The case again come before the lower 
Court in execution, and on the 23rd, March 
1869, the present Subordinate Judge, Baboo 
Bhooputty Roy, entirely overlooking the 
opinion that had already been expressed by 
this Court in its judgment of the 20th April 
1865, held that as the original decree was à 
joint and several decree, therefore each one 
of the judgment-debtors was liablé for the 
whole amount of mesne profits, and that the 
decree-holder might proceed against any one 
of them for the whole amount. 


From this order the present appeal by 
Gunesh Dutt has been preferred. The 
ease was before a Division Bench of this 
Court on the 26th June 1869, and the further 
hearing of it was postponed till Mr. Justice 
Loch, one of the Judges who passed the 
judgment of the 20th April 1865, could sit 
with the Judges then hearing ‘the ease, 
because a difficulty was said to have arisen 
with regard to the meaning’ of the judgment 
passed on the 20th April 1865. The esse 
has been before us this day, and the expla- 
nation of that judgment is as follows :—The 
Court first of all laid down the principle 
that where it could be proved that out of 
a number of defendants, one defendant had 
been in possession only of a particular land 
or of a distinct mouzah or lease, his liability 
to satisfy the joint and common decrea 
would in equity extend no further than to 
such particular land or mouzah or lease, and 
for such land the decree-holder might take 
out execution against the lessee, or the 
lessor, or both. „The Court then, applying 
this principle in the ease of Gunesh Dutt, 
held that as he was the lessee of one village, 
Allumpore, he could be held jointly and 
severally liable with the proprietors, defen- 
dants Nos. 1, 2, 3, and 4, and the decree- 
holder could proceed against him either 
severally or jointly with the defendants, 
Nos. 1, 2, 3 and 4, and realize the amount 
of wasilat which was found due upon that 
village which he held iu lease. This prin.’ 
ciple was also applied to the case of Smith. 
And it was farther held that if applicable to 
the: other defendants Nos. 6and 7, with 
regard to whom a further enquiry wes 
ordered tobe made by the lower Court, 
it should be applied. 
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Such being the meaning of the judgment 
cf this Court of the 20th April 1865, it.is 
clear that the order passed by the Principal 
Sudder Ameen on the 23rd March 1869, 
making Gunesh Dutt liable for the whole 
amount* of mesne profits, is erroneous and 
must be set aside. He can only be made 

* liable for the amount of mesne profits due 
from the viliage of which he is the lessee.. 
The order of the Subordinate Judge will be 
reversed, and this appeal decreed with costs 
in this Court and in the lower Court. Five 
gold mohurs are allowed for pleader’s fees. 


The 25th July 1870. 
Present: 


The Hon'ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


= Section 308, Criminal Procedure 
e Code—Nuisance by the public. 


Case No. 145 of 1870. 


Special Appeal from a decision passed by 
the: Subordinate Judge of Midnapore, 
dated the 25th November 1869, reversing 
a. decision of the Moonsiff of that Dis- 
trict, dated the 6th March 1869. 


Becharam Ghorooee (Plaintiff) Appellant, 
versus 


Boistubnath Bhooyan and another (Defend- 
ants) Respondents. 


Baboo Prosunno Coomar Roy for Appel- 
lant. 


Bato Anund Chunder Ghossal for Re- 
spondents. 


Section 308 of the Code of Criminal Procedure is not 
applicable where a private individual charges the public 
with committing a nuisance in the exercise of an admit- 
ted right. i 


Loch, J.—PiLaINtiFF sues in this case to 
establish his right to make use of a certain 
piece of land situated on the bank of the 
Basoomut tank as a place of cremation, 
and he alleges that his right to do so has 
been interrupted by the defendants who, on 

the occasion of his (plaintifi’s) taking his 
wife’s cotpse to be burnt at the usual place, 
prevented the plaintiff from making use of 
-it, and plaintiff had in consequence to take 
away the body and burn it elsewhere. 


. The defendant admits that the bank of 
the Basoomuttank was used asa place of 


cremation by the villagers, but that on his 
application to the Magistrate that function- 
ary had issued a proclamation forbidding 
the villagérs from burning their dead at the 
said ghat, and directing them to make use of 
the Moysha tank for that purpose. 


The Subordinate Judge reverses the deci- 
sion of the Moonsiff, on the ground that the 
Magistrate’s proceedings were taken for 
sanitary purposes; and the Magistrate had 
authority to make such au order under the 
provisions of Section 308 of the Criminal 
Procedure Code; and further he held that 
the decision of a Division Bench of the 
High Court in the case of Buroda Pershad 
Moostofee, reported in XII Weekly Re- 
porter, page 160, was applicable to this case, 
and he found also that plaintiff had suffered 
no injury. i 


We have the Magistrate’s order before us; 
but we arenot shewn under what law he 
acted when he issued the proclamation for- 
bidding, not the plaintiff or any one spe- 
cially, but the villagers generally, from muk- 
ing use of the ghat at the Basoomut tavuk 
for the purposes of cremation. He may have 
acted under some Municipal Act, but the 
provisions of Section 308 of the Criminal 
Procedure Code do not appear to be applica- 
ble to such a case. By his order, the Magis- 
trate has restricted the people of certain 
villages from the enjoyment of an admitted 
right ; and that on the application of the de- 
fendant who appears to have recently built a 
house near the burning ghat and found it a 
nuisance. Itis difficultto see how the Ma- 
gistrate could have proceeded under the pro- 
visions of Section 308, which relate rather to 
nuisances caused by individuals upon which 
notice can be served, and the question tried 
by a Jury if the party charged with causing 
the nuisance demand a Jury ; but here the 
public were charged with committing a nui- 
sance by a private individual in the exercise 
of an admitted right, and we are not shewn 
under what law the Magistrate proceeded 
when he prohibited the public from making 
use of this right. 


The case is not one which is govern- 
ed by the decision quoted by the Subordi- 
nate Judge. Here, no doubt, the plaint- 
iff was put to special inconvenience by 
the act of the defendant acting under an or- 
der passed by the Magistrate on the defen- 
dant’s application, of the existence of which 
the plaintiff pleads total ignorance. In the ~ 
absence of any proof that the Magistrate had 
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authority to make the order he did, we think 
the plaintiff is entitled to a decree declaring 
that he has a right to use the place in ques- 
tion as a burning ghat. Whether he can 
exercise it in the face of the order passed by 
the Magistrate is not for us to determine in 
this case. All that we can say is that such 
a right exists to the plaintiff, and under this 
view of the case we reverse the judgment 
of the Lower Appellate Court and affirm 
that of the first Court. Plaintiff will get 
the costs of thisgand the Lower Appellate 
Court. ` 





The 25th July 1870. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Petition for lease — Registration — 
Section 17 Act XX of 1866—Stamps 
—Section 78 Act X of 1859. 


Case No. 768 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 2nd 
March 1870, reversing a decision of the 
Deputy Collector of that District, dated 
the 6th January 1870. 


Choonee Mundur and another (Defendants) 
Appellants, 


VErSUS 
Chundee Lall Dass (Plaintiff) Respondent. 
Baboo Nil Madhub Sein for Appellants. 


Mr. R. T. Allan and Baboo Romesh Chun- 
der Mitter for Respondent. 


Section 17 Act XX of 1866 does not provide for the 
registration of a petition asking for a lease, 


Such petition, when used as evidence of a contract to 
be entered into between parties, is not subject to the 
payment of stamp-~duty. 


Where a judgment-debtor fails to invoke the protec- 
tion of Section 78 Act X of 1859 against a decree-holder, 
he cannot afterwards in special appeal claim the 15 
days time allowed under tbat Section. 


Bayley, J.—Wz think this special appeal 
should be dismissed with costs. 


The suit was for arrears of rent and for 
ejectment. The plaintiffs allegation was 
that the defendant petitioned his (plaintiffs) 
agent on the 28th Chyet 1275, F. S., for a 
lease ‘of certain estates, offering to execute 
a kubooleut fot the same ; that- the plaintiff 


received rupees 1,308-4 annas in advaace and 
granted an amulnamah to the defendant 
under which he obtained posseesion of the 
estates and collected the rents, but® that de- 
fendant declined to execute a kubooleut, 


The defendant denied the petition relied 
on by the plaintiff, but alleged that there 
was another petition for the lease which was 
granted by the plaintiff at an annual jumma 
of rupees 4,700, of which rupees 1,179 was 
paid in advance, and rupees 1,300 at various 
times as rent. 


The first Court held the petition to be 
spurious, aud dismissed the plaintiff’s suit. 


The Lower Appellate Court reversed that 
decision and ordered that the “ plaintiff's 
“claim be decreed with interest and all costa, 
“with interest at the usual rate of 12 per 
“cent. per annum till the date of payment, 
“and the defendants are to be ejected, pro- 
‘vided the plaintiff pay into’ Court rupees 
“48, together with the penalty of rupees 
“960 prescribed under Clause 2, Section 
75.” 


There are four grounds of special appeal 
taken on the part of the defendants, and the 
plaintiff has taken a cross-appeal under Sec~ 
tion 848 Act VIII of 1859, 


The first ground taken by the special gp- 
pellant is that the petition relied on by the 
plaintiff not having been registered, is not 
admissible in evidence. 


With regard to this objection, we hava 
to remark that Section 17, Act XX of 1866 
does not provide for the registration of such 
a document, That Section says that regis- 
tration is necessary for the documents theres 
in specified and mentioned, and then “ leases” 
are mentioned; buta petition asking for a 
lease, such as the present document is, is 
not mentioned. .&& is, however, contended 
that as the plaintiff sues upon this doéumeitt 
as his lease, and gave an amulnamah’ under 
it, it should have been registered ; but in fact 
it ig not so, It is only an evidence of a cons 
tract for a lease and for a counterpart to be 
executed at a future time, and is put in, not 
ag a lease, but as evidence of the contract 
between the parties. 


It is secondly urged that the dectee for 
ejectment is inconsistent with the terms of 
Section 78. But we find that there was a 
clear prayer in the plaint for ejectment under 
that Séotion, and the décree of the Lower 
Appellate Court is in accordance with it, 
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The apecial appellant urges that he ought to | Mussamut 


have been allowed 15 days time under that 
Section within which to pay the money, but 
it was quite within his power after the de- 
cree was passed to pay the money, and in- 
voke the protection of the Section. He did 
not do so, and his objection at this late stage 
of the case cannot be allowed. 


It is thirdly argued that as the petition 
operated as a lease, it should have been 
stamped; and on this point the Lower Ap- 
pellate Court has passed an order in the de- 
fendant’s favor, and made the decree subject 
to the payment of the stamp-duty, from 
which the cross appeal on the plaintiffs part 
arises, 


We are of opinion that the order of the 
Lower Appellate Court on this point is wrong. 
The petition was not, as the Lower Appellate 
Court has regarded it, a lease. It was sim- 
ply evidence of the contract which was to 
be entered into between the parties, and i 
therefore so much of the decree of the | 
Lower Appellate Court as directs the pay- | 
ment-of the stamp-duty is reversed. 


The fourth and last point taken in spe- 
cial appeal is that interest has been wrong- 
ly charged on the defendants, as there was 
no provision for payment of the rents by 
instalment. It appears that no issue was 
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Shama Keshee (one of the De- 
fendants) Appellant, 


VETSUS 


Mussamut Raj Kissur (Plaintiff) Re- 
spondent. 


Baboos Romesh Chunder Mitter, Chunder 
Madhub Ghose and Nuleet Chunder Sein 
for Appellant. 


Mr. C. Gregory and Baboos Mohesh 
Chunder Chowdhry and Kalee Mohun 
Dass for Respondent. e 


I and B borrowed a sum of money on a mortgage of 
property. Shortly after this, they granted a mokururee 
of the property to plaintiff and afterwards sold their 
rights as proprietors to one R R, Subsequently to this, 
the mortgagee brought a suit against the mortgagors, 
and obtained a decree declaring the property liable to be 
sold in satisfaction of his debt. The property was accord - 
ingly sold in execution, and purchased by one K D, and 
the sale proceeds were made over to the judgment-credi- 
tor Plaintiff as mokurrureedar now sues to obtain posses- 
sion on the ground that the debt being paid off, the mort- 
gage is no longer in existence. The Judge having 
found that the purchase by K D was not dond fide, but 
for and on the part of R R whowas in actual posses~ 
sion : 

Herp that Section 260 of the Code of Civil Pro- 
ceedure was no bar tothe suit, the ground of fraud 
plaintiff sufficient right to question 
the legality of the sale, 


He tp that by purchasing the property in the name 
of another, R R simply paid the debt which as repre~ 
sentative of the mortgagor he was bound to pay, and by 
doing so he did not alter his position with regard to 
any incumbrance created on the estate before he pur- 


raised by the defendants on this point and | chased. 


no evidence tendered; and we do not know 


what would have been the result, if any | ga 


such issue had been asked for by defendant 
and evidence gone into. We cannot, there- 
fore, allow this objection at this last stage 
of the case. 


Thus we dismiss this special appeal with 
costs. 
Mitter, J.—I concur. 





The 26th July 1870. 
Present: 


The Hon'ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Section 260 Act VIII. 1859—Rigcht 
of suit—Fraud—Hxecution sale—In- 
‘Curmibrances. l 


Case No. 503 of 1870. 


Special Appeal from a decision passed by 
the Judge of Gya, dated the lst Decem- 
ber 1869, affirming a decision of the 
Subordinate Judge .of that District, 
duted the 28th August 1867, 


Loch, J.—The facts as given by the plea- 
r forthe special appellant are these :—Mus- 
samut Immamun and Mussamut Bunnoo in 
the year 1855 borrowed the sum of 11,000 
rupees from one Luchmee Pershad, and mort- 
gaged the property in suit to him. Subse- 
quently, in 1856, ghey granted n mokurruree 
of this property to the plaintiff; and subse- 
quently, in 1861, they sold their rights as 
proprietors to one Ram Rutton Neoghy, Iu 
1863 Luchmee Pershad brought a suit to 
recover the amount of his debt against 
the mortgagors, and on the 3lst December 
1863 obtained a decree declaring that the 
mortgaged property was liable to be sold in 
| satisfaction of the debt. He took out ex- 
ecution, and on the 11th July 1865 the pro- 
perty was sold and purchased by one Kally 
Dass Biswas, and the sale proceeds wera 
made over to the judgment-creditor, Luchmee 
Pershad. The plaintiff as mokurrureedar 
now seeks to obtain possession ou the 
ground that the mortgage no longer being 
in existence, as the loan had heen paid off, 
he is entitled to obtain possession of the 
property for which he got a mokurruree leasg 
in 1846, 
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The Judge, in appeal, confirms the judy- 
ment of the Court below which gave a de- 
cree to the plaintiff, and in his judgment 
he finds that the purchase in the name of 
Kally Dass Biswas was not a bond fide 
transaction, but it was a purchase made for 
and on the part of Ram Rutton Neoghy, 
the former proprietor and purchaser from 
the judgment-debtor, who is the party in 
actual possession of the property. The 
Judge finds also that this sale was made 
in order to defgaud the plaintiff, and to en- 
able Ram Rutton to get rid of the mokur- 
ruree held by the plaintiff. 


In special appeal it is urged— 


First, that this suit will not lie, it being 
a suit brought against the certified pur- 
chaser at an auction sale. 


And, secondly, if it does lie, the sale 
itself has swept away all incumbrances 
created subsequent to the original mortgage, 
and, whether Kally Dass be the real pur- 
chaser or Ram Rutton, the plaintiff cannot 
recover. 


With regard to the first objection. we 
are referred to Section 260 of Act VIII 
of 1859, and more particularly we are 
referred to the words “ another person.” 


The words of the law run thus : < *#* 
“ Auy sult brought against the certified 
“ purchaser on the ground that the purchase 
“was made on behalf of another person 
“not the certified purchaser, though by 
“agreement the name of the certified pur- 
“ chaser was used, shall be dismissed with 
“* costs.” 


~ It is argued that the words “any suit” 
‘and ‘another person’ show that the suit 
contemplated by the Section is not one 
simply between parties each claiming to 
be the real purchaser, but itis a suit brought 
by any person whatever to declare that the 
certified purchaser is not the real purchaser. 
In support of this argument, a judgment 
of the Full Bench, reported in XI Weekly 
Reporter, page 16, has been quoted. That, 
however, does not appear to me to support 
the case put tous. In that case, the dis- 
pute was between the one party claiming 
to be the real purchaser and the other party 
claiming under the certificate. It does not 
appear to me that the law ever intended to 
„shut out a third party, who not. claiming 
to be the real purchaser but having an 
equity, seeks to question the reality of the 
sale on the ground of fraud perpetrated 
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against him by which he had suffered i@jury. 
The ground of fraud alone appearssto me 
to give him a sufficient right to question 
the legality of any such sale. think, 
therefore, the objection raised to this suit 
on the ground that Section 260 if a bar 
to it falls altogether. 


With regard to the second objection, I 
think the pleader for the special appellant 
is wrong in supposing that Ram Rutton 
Neoghy and Kally Dass are exactly in the 
same position, supposing that the sale had 
been a bond fide sale. Had Kally Dass 
purchased bond fide, it is probable that he 
would have been entitled to succeed to all 
that is covered by the mortgage bond made 
in 1855, and all incumbrances created subse- 
quent to that would, under the sale, bave 
been set aside. But ‘itisa very different 
thing when Ram Rutton, who is the pur- 
chaser from the mortgagors and who stands 
in their shoe, comes forward and under a > 
feigned name pretends to purchase this pro- 
perty in the name of another, while actually 
purchasing it himself. He, in fact, does 
nothing more by that act but simply pay 
the money, which he, as representative of 
the mortgagor, is bound to pay if he wished 
to preserve the estate, and by paying that 
money he does not alter his position with 
regard to any incumbrance created on the 
estate before he purchased. It cannot be 
said, therefore, even supposing that Ram Rut- 
ton had come forward and purchased in his 
own name at the auction sale, that the effect ` 
would have been the same as if it had been 
purchased by a stranger bond fide, Ram 
Rutton, thougk a purchaser, still continued 
to represent the original morteagors, and is 
subject te all the incumbrances that they 
created ; and as he has been found by the 
Judge to be the party in possession, and 
Kally Dass has been found no purchaser at 
all, it is clear that ally Dass cannot resist 
the plaintiff’s claim, We think that the 
Judge is right, under the cireumstances, in 
declaring that the plaintiff is entitled to . 
enter upon possession. 


In this view of the case, I think that 
the special appeal must be dismissed with 
costs. ` ' 


Hobhouse, J.—I concur in the judgment 
just delivered by Mr. Justice Loch, ‘and I 
have another reason for thinking that the 
plaintiff before us is not one of those persons 
who is intended to be concluded by the prot 
visions of Section 260, “Those provisions say . 
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that any suit brought against the certified 
purchaser on the ground that the purchase 
was made on behalf of another person not 
the certified purchaser shall be dismissed. 
So that’it seems to me that the provisions of 
the Section are expressly made to apply to 
the case of a person suing upon the parti- 
cular ground mentioned, and upon that only. 
But here, as I understand it, the plaintiff 





does not sue on the ground in question. 


He does not say that the purchase was made 
on behalf of another, but he says that there 
was no purchase at all. He says that the 
person who was the proprietor of the estate, 
and who was also the judgment-debtor, was 
in possession of the estate, and instead of, 
as he might have done, paying off the mort- 
gare by a direct payment of the money, he 
in fraud of the plaintiff allowed the estate 
to be put up for sale and paid the money off 
in that way ; and though he paid it him- 
self, yet he put up another person with the 
same object in view, namely, to defraud 
the plaintiff to pay it. So that, in fact, 
the ground of the present suit is the fraud 
committed by the defendant appellant conni- 
ving with the owner of the estate; and it 
seems to me that this is very much like 
some of those exceptional cases, which are 
specially mentioned in the Full Bench Rul- 
ing alluded to as not cases concluded by the 
provisions of Section 260. 
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The 26th. July 1870. 


Present: 


The Hon’ble Sir Richard Conch, Kt., Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Plaint—Issues—Procedure. 
Case No. 51 8f 1870. 


Regular Appeal from a decision passed by 
the Officiating Judge of Moorshedabad, 
dated the 31st December 1869. 


Arbuthnot & Co., of Madras, (Plaintiffs) 
Appellants, 


VETSUS 


Mr. C. G. D. Betts and others, proprietors 
of the Aurungabad Concern (Defendants) 

` Respondents. 

` Mr. G. C. Paul for Appellants. 


Baboos Sreenath Doss and Ashootosh Dhur 
for Respondents. 
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A Judge is not bound to try a suit in the manner in 
which the plaint is framed. The object of the plaint 
is to bring the whole matter in dispute between the 
parties before the Court; but upon the settlement of 
issues, the Judge is to ascertain what is the real question 
to be tried, and at the hearing if he can determino that 
question, he ought to do so. 


The Procedure Code does not limit parties to parti- 
cular forms of action. Provided the facts on which the 
plaintiff relies are fully disclosed in the plaint and 
written statement, it rests entirely upon the Courts to 
attach the legal consequences to those facts, and award 
the relief to which those facts entitle the plaintiff, 


Bote parties having b&n heard on the 
preliminary point as to whether this Court, 
if it were of opinion that the decision of 
the’ lower Court could not be supported, 
should remand the case under Section 354, 
Code of Civil Procedure, or proceed to try 
the case on its merits, the Court passed the 
following order :— ` 


Couch, C. J.—I think, looking at the 
letters and the invoice which was annexed 
to one of them, that of the 9th May 1868, 
that the plaintiffs were, as one of them 
stated, acting as agents for the defendants 
in making the purchase. The first letter is 
ambiguous in this respect, because coming 
as it does from the plaintiffs, it says—“If 
you send us an order, we will endeavour to 
execute it to the best of your interests.” 
That might be an order to them, and indi- 
cates that they would sell the seed to Mr. 
Betts ; but then from the following letters, 
it appears that this is not what was intend- 
ed, because the letter of the 13th February 
1868, says—“I have this day despatched a 
“telegram to you, requesting you to secure 
“at once, on the most favorable terms, one 
“ thousand maunds best fresh indigo seed ;’’ 
and then the telegram of 2lst February is, 
“bought 1000 maunds seed, ten rupees 
“per maund: do you want more ??’ The 
telegram is not that of a person who is sell- 
ing seed to the defendant, but of one who 
was acting as agent or broker in making 
purchases of seed. And the invoice which 
I have referred to, makes it clear that it was 
in that. character that the plaintiffs were 
acting ; because I find that they include in 
the invoice the price of 425 bags of iudigo 
seed at 20 rupees each bag: charges for 
freight, shipping, warehouse rent, fire in- 
surance, telegrams, and petty charges ; and 
they charge a commission at 5 per cent 
upon those sums, making out their claim, not 
as persons selling the seed’ to the defendant, 
but as agents for the purchase of it. 


The plaint, therefore, was not correctly 
framed ; but then the question arises, whether 


182 Civil 





notwithstanding that, the Judge was right 
in dismissing the suit, 


Now the plaintiffs having acted as agents, 
if they had paid for this seed, as I think 
there is no doubt they did, they would have 
been entitled to recover from the defendants 
the money which they had paid, unless there 
was something in their conduct with regard 
to the purchase which would prevent it. 
And if they were the sellers, they would be 
entitled to recover the price of the seed, if 
it was of the quality aud description which 
had been ordered, and which the defendants 
would be bound to take. i 


As regards the substantial defence in this 
case, the form of the plaint made no differ- 
ence. If the seed was not such as defen- 
dants had ordered, they would not be bound 
to take it or pay for it ; and if it was not such 
as they had employed the plaintiffs to pur- 
chase, the plaintiffs would not have acted pro- 
perly as agents, and could not recover any 
money which they might have expended in 
purchasing seed such as they had not been 
ordered to purchase. They would'have to suff- 
er the consequences of their own negligence 
in not purchasing seed of the description 
which had been ordered. 


So that, substantially, the question to be 
determined was whether under the circum- 
stances the defendants were liable to pay the 
price of the seed : and the issues which were 
raised are issues which admitted of that 
question being tried. The third issue 
was—‘ What were the exact terms of the 
contract entered into between plaiutiff and 
defendants.” Upon that, it was right and 
proper for the Judge to find what really 
was the contract between the parties, whether 
it was a contract for purchase or of employ- 
ment as agent to purchase from other persons. 
Then the fourth issue was—‘ Have plaintiffs 
fulfilled their part of the said contract,” that 
is, the contract which would be found upon 
the third issue. The Judge might then 
have enquired and determined whether the 
plaintiffs had put themselves in a position 
to entitle them to recover this money. And 
the fifth issue is—*“ Are plaintiffs entitled to 
a decree, and, if so, to what extent.” So 
that, in reality, no amendment of the issue 
would have been necessary. 


Section 141 of the Code of Civil Procedure 
says that at any time before the decision of 
the case, the Court may amend the issues or 
frame additional issues, and allsuch amend- 
ments as may be necessary for the purpose 
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of determining the real question ,or con- 
troversy between the parties shall be made. 
What the Act directs, and what fhe whole 
procedure of the Code requires, is that the 
real question in controversy between these 
parties shall be determined, and in order to 
determine that, the Court is authorized to 
frame such issues and to make such amend- 
ments as may be necessary. 


The Judge, I think, was wrong in saying 
that he.was bound totry the suit in the 
manner in which the plaintiffs framed their 
plaint. The object of the plaint is to bring the 
matter in dispute between the parties before 
the Court, but upon the settlement of issues 
the Judge is to ascertain what is the real 
question tobe tried ; and at the hearing, if 
he can, either upon the issues already 
framed, or upon amended issues, determine 
that question, he ought to do so. Instead 
of dismissing the plaintiff’s suit on an 
objection taken to the frame of the plaint, 
the Judge ought to have enquired into the 
merits of the case. 
hear the case upon the merits. 


Jackson, J.—I am of the same opinion. I 
think that the Procedure Code does not pre- 
scribe or even encourage parties to do any 
thing more than state broadly and simply 
the facts upon which they rely, and the relief 
which they ask for. The Procedure Code, 
it appears to me, does not limit the parties 
to particular forms of action ; and provided 
that the facts upon which the plaintiff relies 
are fully disclosed in the plaint and written 
statement, it rests entirely upon the Courts 
to attach the legal consequences to those 
facts, and award to the plaintiff the relief 
to which those facts entitle him. Section 
32 points out that even if the plaint on the 
face of it should not disclose a cause of 
action, yet, after questioning the plaintiff, 
if that cause of &ction appear, the Court 
may proceed with the trial ; and the Court 
may, in any case where there is a deficiency 
in that respect, allow the plaint to be 
amended so as to disclose a sufficient cause 
of action. Itis quite clear that it is not 
because one of the plaiutifis in his evidence 
made a statement as to his view of the 
relation between the parties, which was at 
variance to that set up in the plaint, that 
the plaint was therefore to be thrown out, 


and the suit to be dismissed. I think the. 


Judge ought to have framed and tried the 
issues on the merits. . 

I think also that in this case it is better 
to try the case upon the evidence which 


I think we must now, 
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has been recorded by the Judge than send 
it to the Judge for that purpose, the greater 
portion of the evidence being documentary 
aud the depositions of witnesses taken no 
Commission. 


The 27th July 1870. | 
Present: 


The How’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon'ble E. Jackson, Judge. 


Declaration of title—Cause of action, 


Case No. 504 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
duted the 26th January 1870, reversing 
a decision of the Sudder Moonsiff of 
that District, dated the 28th April 1869. 


. Radha Madhub Panda and others (Defend- 
ants) Appellants, . 


versus 
Juggernath Dooab (Plaintiff) Respondent. 


Baboos Onookool Ohunder Mookerjee and 
Anund Chunder Ghosal for Appellants. 


Baboo Nil Madhub Sein for Respondent. 


When a person obliges the tenants of an estate to 
pay rent to him, his act may be treated as a disposses- 
sion of the party wronged, sufficient to entitle the latter 
to sue for declaration of title. pa 


Couch, C. J.—Tue question raised in 
this appeal is one of fact upon which the 
Court below had to decide. If it was proved, 
as it seems to me it was, that the plaintiff 
and his ancestors had been in possession of 
land in this locality from generation .to 
generation, that fact may be connected with 
the grant which was only a grant of a cer- 
tain quantity of land without giving any fur- 
‘ther description of it. These two facts 
must be put together, and from them the 
Court may infer that the land now held by 
the plaintiff was the land included in this 
grant to their ancestors. In many cases, 
that may be the only evidence procurable as to 
the identity of lands held under such ancient 
documents, and it would be impossible to 
give any further evidence upon it. 


Another objection has been taken, which 
we have already noticed, namely, that the 
plaint does not show auy cause of action. 
I understand this plaint as stating that the 
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talookdar, the present appellant, has got the 
tenanis under his control and obliged them 
to pay rent to him. When a person obliges 
the tenants of an estate to- pay the rents to 
him, it may be treated as a dispossession 
by him sufficient to entitle the party wrong- 
ed by his act to bring a suit to have his title 
declared. 


The appeal must be dismissed with costs. 


Jackson, J.—I also thinl® that there are 
no grounds for interfering with the decision 
of the lower Court. 


The 27th July 1870. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble E. Jackson, 
Judge. 


Tenancy under a part-owner—BSject-« 
ment by co-sharer. 


Case No, 84 of 1870. 


Special Appeal froma decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 18th December 1869, affirm- 
ing a decision of the Moonsiff of that 
District, dated the 10th December 1868. 


Bissessur Kurmokar (Plaintiff) 
Appellant, 


VETSUS 


J uggobundoo Kurmokar and others (Defen- 
dants) Respondents. 


Baboo Jadub Chunder Seal for Appellant, 


Baboos Bhyrub Chunder Banerjee and Um- 
bicka Churn Banerjee for Respondents. 


Where land is held jointly and there is no partition, 
one part-owner cannot insist on the ejectment of a per- 
son who has been holding under the other part-owner 
for 16 or 17 years. 


Couch, C. J.—Iz appears to me that the 
questions that have beeu attempted to be 
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raised by the grounds of special appeal do 


not arise in this case. 


The Subordinate Judge lays down two 
issues ; first, whether it has been proved that 
the 7 gundahs of lakheraj land, with regard 
to which exception has been taken by the 
defendants, are situated within the bounda- 
ries of the land purchased at auction by the 
plaintiff ; secondly, is it a fact that the defen- 
dant Ram Dooll@bh, having taken his alleg- 
ed mal land in dispute in jumma from the 
debtor and other defendants prior to the 
purchase at auction by the plaintiff, held its 
possession by raising a house thereupon. 


And as to the second issue, he says that 
the pottah produced by the defendant had 
clearly been recently prepared, and there- 
fore he finds that that pottah has not been 
proved to be genuine. He then goes on to 
say that it has been proved by the evidence 
of the witnesses cited by both parties that the 
said defendant Ram Doollubh got 2 beegahs 
l] chittack 1 gundah of mal land in dag No. 
1 of the chittah prepared by the Sudder 
Moonsiff, and held its possession under the 
remaining defendants for a period of 16 or 
17 years by raising n house thereupon ; and 
that, under these circumstances, the plaintiff 
js not entitled “ to obtain khas possession of 
‘* the snid land by removing the said thatch 
“ raised by the said defendant, and that he 
“can only obtain“ possession as a pro- 
“ prietor..’- That is nota decision on the 
ground that Ram Doollubh had any right of 
occupancy by having built a house upon the 
land or by occupying the land and the 
house, but the ground of it is this,—that he 
had his possession under the remaining 
defendant, the other part-owner, in this pro- 
perty, and that the plaintiff, who had pur- 
chased a share in the property under a decree 
against one of the part-owners had not the 
right to turn Ram Doollubh out contrary to 
the wishes of the other part-owners. I do 
not know of any authority which says that 
one part-owner can, where the land is held 
jointly and there has been’ no partition of 
it, insist upon a person who bas been hold- 
ing under the other part-owner for 16 or 
17 years being turned out, and the posses- 
sion of the land being given up to him. 
The authorities quoted do not touch that 
question, and the point attempted to be 
raised of a wrong decision come to with 
regard to the right of occupancy really does 
not arise upon tbis case. 


The appeal must be dismissed with costs. 
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The 27th July 1870. * 


Present : z 


* 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Cause of action—Mutual dealings— 
Contract— Limitation — Section 8 
Act EIV of 1859. 


Case No. 703 of 1870. 


Special Appeal from o, decision passed by 

` the First Subordinate Judge of Shaha- 
bad, dated the 20th January 1870. 
modifying a decision of the Moonsiff of 
Buxar, dated the 25th June 1867. 


Luchmee Narain (Defendant) Appellant, 
VETSUS 


Choomun Meah and another (Plaintiffs) 
Respondents. 


Baboos Mohesh Chunder Chowdhry and 
Hem Chunder Banerjee for Appellant. 


Baboo Tarucknath Dutt for Respondents. 


The parties to this suit had had mutual dealings, each 
paying to the other money and receiving from the other 
an equivalent in bills. In a former litigation the pre- 
sent defendant sued the present plaintiff upon what 
he averred to be an adjusted account. The Court, tind- 
ing that the account had not been adjusted, dismissed 
the suit, but incidentally found that there was a balance 
Dry to the present plaintiff, who now sues for that 

alance. 


HELD, that the decree of the Court could not be said 
to be any adjustment of the balance which it found to 
be due, so as that plaintiff could date his cause of action 
from such adjustment. 


HELD, that the present suit, although for balance of 
account between merchants and traders who had mutual 
dealings, under the description in Section 8 Act XIV 
of 1859, was in reality founded upon a contract; and 
as that contract was not in writing, the plaintiff's 
cause of action would ordinarily have arisen when there 
wasg breach of the contract, and he would have had 3 

ears from such breach? But in this particular case the 

aw gave plaintiff 3 years from the close of the year in 
the accounts of which the last item occurred showing 
the continuance of the mutual dealings, 7. e., of the con- 
tract, i 


Hobhouse, J.—THIS was a suit for a 
balance of accounts. The material facts 
are these :— 


The plaintiff and the defendant, it is 
admitted, had mutual dealings with one an- 
other of this kind. The plaintiff. would some- 
times pay in money to the defendant and 
receive from the defendnnt the equivalent 
for the same in the shape of bills upon 
Calcutta; or the defendant would some- 
times pry in monies to the plaintiff and in 
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his turf receive bills for the same from the 
plaintiff’ These transactions went on up 
to the Sgmbut or mercantile year 1921, 
which it is admitted closed, for the pur- 
poses of, the suit, in March 1865. 


After the last transaction between the 


* plaintiff and the defendant, there was some 


dispute between them as to the amount of 
certain bills, hoondees, which had been 
dishonored ; and thereupon the defendant 
sued the plaintiff in Court for a balance 
of account. That suit was dismissed on 
the 3rd April 1866. 


In that litigation, the present defendant, 
who was then the plaintiff, sued upon an 
adjusted account, as he averred it to be. 
The Court, however, found as ao fact that 
the account had not been adjusted, and for 


. this reason it dismissed the plaintiffs suit, 


but incidentally the Court went into the 
question of the accounts between the parties, 
and found that there was a balance rather 
to the present plaintiff than to the present 
defendant. The present plaintiff then, on 
the 29th March 1869, sued the defendant 
for that balance of account, averring that 
his cause of action arose when the Court 
discovered for him onthe 8rd April 1866 
that the said balance was due to him. 


On the other hand, the defendant contends 
that the plaintiff’s cause of action arose 
at the time when the transactions between 
the two terminated by reason of their dis- 
agreement, 2. e., in December 1864, and he 
further contends that the transaction between 
the parties was a transaction of the nature 
of a contract ; that the disagreement between 
the parties constituted a breach of the 
contract; and that therefore, inasmuch as 
the plaintiff has not sued within three years 
from the time of that breach, the suit is 
barred by the applicatign of the Statute 
of Limitation, Clause 9 Section 1 of Act 
ALY. 1859, 


On the other hand, the plaintiff contends 
that the dealings between the parties consti- 
tuted them merchants and traders with mu- 
tual dealings, as defined by the provisions 
of Section 8 of the Act, and therefore the 
plaintiff contends that his limitation is.6 


years from the date of the last transaction, 


// and so that he is in time. 


, The first question that we had best per- 
haps determine is whether or not this is a 
guit for a balance of accounts between mer- 
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chants and traders who have had mutual 
dealings. We think, after the best consi- 
deration that we can give to this point, that 
this is a suit of that nature. The plaintiff 
and the defendant were evidently upon their 
own admissions persons who were mer- 
chants and traders, each of them, in the 
district of Shahabad, and who as such had 
mutual dealings with one another, the plaint- 
iff being sometimes the person who ad- 
vanced money and received bills in ex- 
change, and the defendan being at other 
times such person. But still it remains to 
be seen, whether if the plaintiff and the de- 
fendaut were merchants and traders within 
the meaving of the Section quoted, whether 
the plaintiff has the benefit of the 6 years’ 
limitation on which he relies, or whether, 
on the other hand, he is uot bound by the 
provisious of Clause 9 Section 1 of the Act. 
The decisions of this Court on which the 
plaintiff relies are these :— 


First of all, one to be found at page 24 
of the 3rd Volume of the Weekly Reporter, 
Small Cause Court References. In this 
ense, after considering it carefully, it seems 
to me that the Judges had not distinctly be- 
fore them the question whether the provi- 
sions of Clause 8 Section 1, or the provisions 
of Clause 9 Section 1, governed the matter 
which was before them. The question 
which they seem to have decided was, whe- 
ther, as they put it in their judgment, the 
goods sold by the plaintiff were or were not 
sold by retail. And the Judges determined 
upon the facts of the case, that the goods 
in question were not articles sold by retail 
within the meaning of the 8th Clause of the 
Ist Section, of Act XIV of 1859. Then 
the Judges, without stating whether or not 
in their judgment Clause 16 of Section 1 of 
the Act, or Clause 9 of Section 1 of the Act, 
applied to the case, simply remitted the case 
to the Small Cause Court with their opinion 
that “the goods sold were not articles 
sold by retail;? so that I think that in this 
particular precedent on which the plaintiff 
relies, the learned Judges did uot give any 
opinion upon the question which is now'be- 
fore us. 


The next case is that to be found in page 
36, Vil Weekly Reporter. But neither does 
this, in my judgment, bear at all upon the 
question which is before us. In that case, 
the learned Judges seemed to have held that 
when the suit was for a balance of account af- 
ter dissolution of partuership, then the limi- 
tation Which applied to such a suit was 6 
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years from the time.of the dissolution.. 


The case before us is not a question of part- 


nership ; it is, as I have snid before, a ques- 
tion of merchants and traders having mutual 


dealings, Such a question, I need hardly 


remark, is entirely distinct from a question 


referring toa dissolution of partnership. 


The next case is to be found in page 383 
of the 7th Volume of the Weekly Reporter. 
Here, again, I do not think that the decision 
of the learneds Judges has any bearing, 

except in the way of opinions expressed 
upon the point which is now before us. In 
that case, the suit was on the part of one 
of several shareholders claiming from 
another shareholder contribution for a cer- 
tain payment for land-revenue, which: the 
plaintiff, as one of the shareholders, had 
made or was said to have made for the other 
shareholder and himself in order to save 


their joint-estate from sale for arrears of 


revenue. In that case, the Judges held 
that a suit for contribution of the nature 
before them, was nota suit upon a-contract 
or upon a quasi contract, . but was a suit 
founded, as I understand it, upon an equit- 
able obligation lying upon one shareholder 
to re-pay that which the other shareholder 
had been obliged to pay on the first share- 
holder’s behalf in order to stay the sale of the 
common estate. [tis possible, as I shall show 
hereafter, that the Judges may have made 
some remarks in their judgment in that case 
which may help us to determine the point 
which is now before us, but otherwise the 
case is not, I think, in point. 


‘The next case relied upon is that to be 
found at page 139, II Bengal Law Reports.* 
That, again, in my judgment, was a case 
which ts not in all fours with the case 
which is before us. That was a suit to 
recover money, due from an agent after 
an account taken; and the learned Judges 
then held that the cause of action in such a 
suit arose from the termination of the 
agency, that is, as in that case, from the 
time of the death of the agent. And 
although they said incidentally that the 
period of limitation which governed such 
® case was 6 years, yet that particular 
point does not seem to me to have been 
the point upon which they were called 
upon to come to any determination, and 
it seems to have been a point which was 
rather assumed without any argument than 
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one which was after argument determined. 
Even if, however, the learned Jui ves did 
in that case intend to determine that in 
such a snit the period of limitation was ` 
6 years, I need hardly remark that a suit 
torecover money due from an agent trusted 
with the management of an estate and 
receiving money to that end, is entirely 
of a different nature from that which is 
now before us, 


The only case which seems to me to be at 
all in point on the part of the plaintiff is 
that to be found at page 4, VIII Weekly 
Reporter. But even there, again, although 
the Judges in so many words determine that 
in a suit between merchants and traders 
with mutual dealings, the period of limita- 
tion is 6 years from the termination of those 
dealings, yet it would seem that the deal- 
ings to which they were referring were not 
dealings of the nature such as are those 
before us, but were dealings such as are de- 
scribed by the learned Judges in these 
terms :—“ Wine and other articles -appear to 
“have been taken by the defendant at 
“various times and not in the way of 
“ordinary and private consumption, but | 
“evidently for the objects of a limited trade 
‘on his own account’? And then the learn- 
ed Judges go on to refer to the case at page 
24, Weekly Reporter, Volume III, Small 
Canse Court Rulings, which I have above 
referred to, and which I venture to say is 
not a ruling upon the point'which was either 
before those Judges or is now before us, 
But whether that is so or not, I thinkit 
is clear that the dealings which were found 
to have passed between the merchants and 
traders in that instance, were dealings of 
an entirely different nature to those simple 


dealings which alone passed between the. 


merchants and traders in the case before 
us. Therefore, I ink, that this particular 
case cannot be treated by us asa ruling in 
point, 


The-last ruling on which the pleader for 
the plaintiff relies is that to be found at pave 
98 `of tha 4th Volume of the Weekly’ 
Reporter. Here, again, I think that this 
ruling is notin point. ‘That was a case in 
which the plaintif sued to recover money dune 
upon an accepted hoondee, and although the 
learned Judges then-held that inasmuch as 
that hoondee was a written document, and 
that inasmuch as that document did nat 
require under the laws applicable at the time 
ii was executed ta be registered, therofarg 
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the period of limitation was not 3 years 

under Chance 9 Section I, but 6 years un- 
der Clause 16 Section I ; yet if I read the 
plaintiff’s suit aright, he does not sue to reco- 
Ver money upon any hoondes, but he sues 
upon an account and upon a balnnce of ac- 

» count which is made up not of this or of that 
accepted and paid or dishonored hoondee, 
but upon an account generally and upon 
items shewn in that general account. 


The pleader for the plaintiff further avers 
that his suit is in reality upon an adjusted 
account, and that inasmuch as that account 
was adjusted on the 8rd April 1866, so 
he was in time when he sued within 3 years. 
from that date. 


The answer, however, to this is that the 
account was not in fast adjusted on the 3rd 
April 1866. The Court which then passed 
judgmont between tha parties did not in 
reality come to any finding by way of ad- 
justment of account, but it found that in 
truth there had been no such adjustment, 
and so on this account it dismissed the 
plaintiffs suit; and though incidentally it 
thought right to take the account, and upon 
taking such account found a balance due 
to the present plaintiff, yet in truth there 
was no such balance struck, becanse if there 
had been, as pointed out by the pleader for 
the defendant, then there would have been 
an adjustment formally made by the Court 
under the provisions of Section 195 of the 
Cole, provisions expressly made, it seems to 
me, for that purpose, No doubt the dacree 
of the Court of the 8rd April 1866 is evi- 
dence, for what it is worth, of the actual 
balance, if any, due to the plaintiff, but it 
cannot, E think, be said to ba any adjustment 
of that balance so as that the plaintiff can 
date his cause of action from such adjust- 
menb.! s 


It is then, however, contended by the 
pleader for the plaintiff that when we have 
found that the suit is for a balance of 
account current between merchants and 
traders who had mutual denlings, he must 
Necessarily obtain the benefit of 6 years’ 
limitation from the close of the year in the 
accounts of which there is the last item 


admitted or proved indicating the con~ 


tinuance of mutual dealings. But it seems 
fo me that this does not follow at all. On 
the contrary, I find a case reported in VII 
Weekly Reporter, page 68, in which these 
remarks qour at page 70, 


“But even if the case falls within Sec- 
“ tion 8, it does not appear that the suit was 
“brought within the period of limitation. 
“ The transaction between the plaintif and 
“defendant were founded upon a contract 
“notin writing. Although no express con- 
“tract was proved to have been entered 
“into between the parties, still their deal- 
‘ings were evidence from which it might 
“be properly assumed that they had agreed 
“to carry on business on the terms upon 
“which we find them carfying iton. It 
“was an engagemsnt on the part of defend- 
“ant that he would sell the plaintiff's cotton, 
“and that he would guarantee the pur- 
“chasers. That was a liability on the part 
“of defendant not arising from a wrong, 
“but a liability arisiig out of an engage- 
“ment which he must be assumed to have 
“entered into with the plaintiff. It, there- 
“fore, falls within Clause 9 of Section I. 
“Jt is a snit for the breach of a contract 
“notin writing. The period of limitation 
“is 3 years from the time when the debt 
‘became due, or when the breach of con- 
“tract in respect of which the suit is 
“brought first took place. 


‘Now, assuming the case to be a case 
“within Section 8, the period of 3 years 
“is to be computed from the close of the 
“year in the accounts of which there is 
“the last item admitted or proved indicating 
“the continuance of mutual dealings. Now, 
“it cannot be shown that, in the accounts 
“between the parties, there is any such 
“item within four years next before the 
“commencement of the suit, Tuking three 
“years from the end of the year in which 
“the last item appears, more than three 
‘years elapsed between the date of that 
“item and the date of institution of this 
“suit. Therefore, whether the ease falls 
“within Section 8 or not, it appears to me 
“that the suit is barred by limitation,” 


E understand from these words of the 
learned late Chief Justice, that even in the 
case where the suit is for a balance of 
account current between merchants and 
traders who had matual dealings, still if 
the transaction between the parties - were 
founded upon a contract not in writing, 
then, although the cause of action would date 
from the end of the year in which the last 
item appeared in the accounts between 
them, still the cause of action would be 
the breach of the contract, and so the plaint- 
iff in such a case would only enjoy the 
privilege of a limitation running threa yearg 
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from the date of the end of the year in 


which the last item appeared in the ac- 
count, 


Now, I think that the ruling laid down 
in that case applies to the case before us, 
and that this case is somewhat of the nature 
of the one described in these terms at page 
384 of the 7th Volume of the Weekly 
Reporter. Treating there of a contract and 
a guasi contract as distinct from equitable 
‘obligations, the earned Chief Justice uses 
this illustration of what would be a contract 
or a quasi contract. Hesays— Ifone man 
“ pays money for the use of another at his 
“request, there is, in the absence of cir- 
“cumstances showing that the money was 
“advanced as a gift, an implied promise for 
“ re-payment by the person on whose account 
“ the money is paid.” 


Now, here there are undoubtedly not even 
any circumstances, but not even any allegation, 
that the monies which passed between the 
parties and which were from time to time 
advanced by one to the other were at any 
time advanced as a gift. They were in reality 
monies advanced by one party to the other 
‘party for a consideration, and there was, it 
seems to mein the nature of every oue of 
these transactions, all the elements of a con- 
tract: there was in every case the consi- 
deration, nnd in every case a promise to 
pry. No doubt it was not an expressed 
contract, it was only an implied contract ; but 
it seems to me that it was an implied contract 
of the clearest uature. When the plaintiff, 
for instance, advanced monies to the defend- 
aut for the particular hoondees, which seem 
to have been the bone of contention in the 
present litigation, in the matter of debit and 
credit of the account, then he himself did 
in reality give the defendant a certain sum 
of money for a consideration : that cousidera- 
tion was the receipt from the defendant, and 
the promise to pay in the shape of certain 
hoondees, When, therefore, that promise 
to pay was not fulfilied, when the bills which 
in fact were the expression of the promise 
were dishonored, then there would have been 
n cause of action as in an ordinary case of 
contract, it seems to me, to the plaintiff to 
recover the money which he had advanced 
to the defendant in consideration for the 
bills. So that I think that‘in the case both 
of the plaintiff and of the defendant, and 
in the matters of the accounts current be- 
tween them, there was iu every case either 
on the one side or the other au implied con- 


trach—a coutrack in j-this case on the part 


THE WEEKLY, REPORTER. 


Rulings. [Vo]: XIV. 


of the defeudant before us to re-pfy the 
plaintiff the money which the plainfiff ad- 
vanced to him, in the event of the bills, 
which the defendant gave in exchange for 
the money, being dishonored. 


In this view of the case, Iam of opinion 
that the suit before us, even although itis a 
suit for balance of account between mer- 
chants and traders who had mutual dealings, 
is in reality a suit founded upon a con- 
tract, and that, therefore, as that contract 
was not in writing, so the plaintiff’s cause 
of action would ordinarily have arisen 
when there was a breach of the contract, 
wid he would have had three years from the 
period of such breach. But in this parti- 
cular case, the law to some extent-further 
favors the plaintiff, and gives him three years, 
not from the breach of the contract, but from 
the close of the year in the accounts of 
which there is the last item showing the 
continuance of the mutual dealings, i. e., of 
the contract. Now, that last item, asI have 
said in the commencement of my judgment, 
is of date Sumbut 1921, and so plaintiff’s 
cause of action would arise from the close 
of the mercantile Sumbut 1921, or, as is 
admitted, March 1865; and inasmuch as 
the plaintiff has not sued within three years. 
from that date, I think we must hold that he 
is out of Court, 


I would, therefore, reverse the decision 
of the Courts below, and dismiss the plaint- 
if’s suit with costs in all the Courts. - 


Loch, J.—I concur in the judgment passed 
by my colleague in this case. 


I have referred to the judgment pass- 
ed by the Subordinate Judge on 8rd 
April 1866, which the plaintiff says is 
the date of his cause of action, and which 
we were told shewed that rupees 3887 
were found to be due to the plaintiff who 
was the defendant ia that suit; but this 
is not the case. -There was among other 
issues fixed one to this effect,—whether 
the plaintiff had auything to receive from 
the defendant, or whether the defendant had 
paid in excess and was entitled to recover. 
the balance; but the Court did not decide 
this issue. After declaring the defendant 
to be entitled to credit for certain sums, the 
amount of dishonored hoondees; it held that 
plaintiff had failed to show that he was en- 
titled to recover anything aud the suit wag 
dismissed. Plaintiff, consideriug that judg» 
ment to give hima cause of action seeks to 
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recovers the sum of rupees 987 due accord- | contention is not sound, and that in determin- 


_ ing to hijs own account, and rupees 137) ing the period from which limitation is 
interest on the same=rupees. 524. He does 
not seek to recover the amount of any particu- 
lar hoondees, but urges that in making up of the transactions between the parties ; 
the accounts a balance to the above extent i ; À 

stands in his favor which he is entitled to and. if these era of Ie Paturo pE Adon: 
recover, The lower Courts, overruling the 
the plea of limitation raised by the defen- be that allowed by Clause 1 Section 1 Act 
dant, hold that the present suit being brought | XTV of 1859, which, in the case of merchants 
within three years of the judgment passed in 
the former suit is within time, and the 
Subordinate Judge considers plaintiff enti- | 83 described in Section 8 of that Act, 
tled to recover rupees 366, the sum found | woul : 

to be due in the eee case, with interest. Econ E stay Nee eee eee 
But what the Court found in the former 
case was this,—The defendant, then plaintiff, | were closed. Now, the transactions be- 
claimed a balance of rupees 1,506 on ad-| tween the parties were the purchase of 
justment of accounts. He debited the plaint-!) 0044 laintiff 
iff (then the defendant) with the sum A 3 phage tee ata sometimes purchasing a 
rupees 12,985, and gave him credit for | bill on defendant’s house in Calentta, and 
rupees 11,479. The defendant in that ease | the defendant someti chasi 

urged that he was entitled to a further credit ae ean ele, fron 
of rupees 1,872 on three hoondees, and the 
Judge found that he was ; and such being | © have continued for some years. Some 
the case, he held that plaintiff! was not enti- | of the hoondees pur + am op. 
tled to recover anything from the defendant, Sa a ay 
and dismissed the suit. Of course, if the 
plaintiff in that case only claimed rupees appears not to have been re-credited to him 
1,506, and the defendant, in the judgment of | in the defendant’s accounts, and hence arose 
the Court, was held to be entitled to a credit | > 
of rupees 1,872, which the plaintif had not 
given him, the plaintiff would have nothing 
to Ca but 5 a H o transactions of this kind are of the nature 
exist in favor of the defendant, here was, data , no 

however, .no adjustment of accounts’; nor a COUI RELE, A Darby record Money 
did the Judge declare the defendant entitled and giving a bill contracts to re-pay that 
to recover the amount. _ money in a particular manner aud at a 


In the present case the plen of limitation | particular time, and if on presentation the 
is raised, and to determine this question | bill be dishonored, there is a breach of the 
it is necessary to consider the nature of 
the transactions between the parties and 
their position, They appear to me to come | 
under the description given in Section 8 | instituted within three years from the breach 
Act XIV of 1859, as being merchants and 
traders having mutual dealings, and as such 
they are privileged to have the period of} 38 described in Section 8 of the Act, the 
Da computed n a of S period from which limitation commences 

ear in the accounts of which there is the so p + 

Yast item admitted or proved indicating the to run is from the close of then mutual 
continuance of mutual dealings. That year 
expired at the close, of the Sumbut year|of three years in the case of contracts is 


1921 (March 1865); and it is contended | allowed. In the present case, the dealings 


that if the parties come within the descrip- l i 
tion given in Section 8, the plaintiff is between the parties closed in Sumbut 1921 


„entitled to six years within which to bring (March 1865). This suit was not brought 
his action. I quite agree with my colleague, ğ 
Justice Sir C. P. Hobhouse, that thìs | till 1869, and the plaintiff is therefore 


to be computed, we must look at the nature 


tract, the period for bringing the suit would 


aud traders having mutflal transactions 


the year in which their mutual transactions 


the plaintiff; and these transactions appear 


defendant were dishonored, and the amount 


as plaintiff alleges, a balance in his favor. 
Now, as pointed out by my colleague, 


contract; and in ordinary cases a suit for 
recovery of the money would have to be 


of such contract ; but in the cuse of dealers, 


transactions, and from that date a period 
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under the view of the case expressed above, 
too iate, and his suit is barred by limitation, 


The special appeal must be decreed, and 
the plaintiff’s suit dismissed with costs in 
all Courts. 





The, 27th July 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Suit by talookdar—Fossession—Onus 
probandi— Civil Ameen. 


Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated 
the 16th December 1869, modifying a 
decision of the Subordinate Judge .of 
that District, dated the 26th May 1869. 


Shustee Ram Paul and others (Some of ‘the 
Defendants) Appellants, ` 


VETSUS 


Nobo Kant Roy Chowdhry and others 
(Plaintiffs) Respondents. 


Baboo Khetter Mohun Jookerjee for Ap- | 


pellants, 


Baboo Anund Chunder Ghosal for Re- 
spondents, 


A talookdar who had purchased in execution sale the 
under-tenure of one of his tenants, sued him to ubtain 
possession of the land contained in the purchased hold- 
ing, from some of which he said he had been dispossessed, 
and in regard to the remainder of which his title was 
disputed. i 


Herp that the deputation of an Ameen was impro- 
per, and that the onus lay on the plamtiff to prove 
his case, . 


Jackson, J.—In this case, the Judge’s de- 
. cision is completely erroneous and must be 
set aside. 


The suit was one by a talookdar who had 
purchased in execution sale an under-tenure 
of one of his tenants. That tenant held 
some other land in the same talook, and 
the plaintiff now sues him to recover pos- 
session of the land contained in the pur- 
chased holding, from some of which be Says 
he has been dispossessed, and in regard to 
the remainder of which his title has been 
disputed by the defendant. 
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It appears that the plaintiff gaye no do- 
cumentary evidence whatever, although he 
eing a landlord, that is, putn®edar, it ig 
impossible to suppose that he should not 
have been in possession of any decuments 
from which the area and contents of the 
holding in question could beshown. He gavee 
some oral evidence, and he applied that an 
Ameen should be deputed to hold an enquiry 
on the spot, and this enquiry appears to 
have been held. 


The Subordinate Judge, taking into con- 
sideration the report, was of opinion that 
the plaintiff's case had not been made out 
and dismissed the suit. 


The Judge thought that the plaintiff had 
not given any documentary evidence to prove 
his case, but he thought that the onus lay 
upon the defendant, because the contents of 
his holding being matter within his special 
knowledge, he was bound to show what the 
contents of that holding were, or that the 
lands that he contended he was now entitled 
to hold were his under some other title.than 
that alleged by the plaintiff. 


It appears to me that the plaintiff having 
purchased this tenure at auction he had to 
make the best of his purchase, and being 
also the landlord, he was in an advantageous 
position for that purpose; and I cannot 
concur with the Judge in thinking that 
he was entitled to call upon the defendant 
to prove his case. ; 


Clearly, too, this is a case in which the 
deputation of an Ameen was improper. 
There was nothing which the Ameen could 
enquire into which could not with equal 
convenience have been proved in the Court. 
The Subordinate Judge apparently gave 
way to the importunity of the plaintiff, and 
having done so he afterwards did what, I 
think, he was bound to do, that is, he held 
that it was the business of the plaintiff to 
prove his case by satisfactory evidence in 
Court. 


I think the decision of the Lower Ap- 
pellate Court must be reversed, and that of 
the Subordinate Judge restored, with costs. 


We have been asked to remand this case 
in order that the Judge might re-consider 
it upon the oral evidence given by the 
plaintiff, I do not think we are under any 
obligation to do this, as the interest gf 
justice does not require it. 


Glover, J.—I am of the same opinion, 


d 


, all costs that might be recoverable from them; but 
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å The 27th July 1870. 
es Present : 


The Hon’ble L. S. Jackson snd F. A. Glover, 
Judges. 


° Contract to pay costs—Contribution 


—Right of action. 


Reference to the High Court by the Judge 
of Small Cause Court at Pubna, dated 
the 5th July 1870. 


Raj Luckhee Debia and others, Plaintiffs, 
VETSUS 


Mohesh Chunder Mojoomdar and others, De- 
fendants. 


' Baboo Issur Chunder Chucherbutty for 
Plaintiffs 


No one. for Defendants. 


M C M and others took a share of a turuff in 
putnee by executing a kubooleut towards RL D and 
others, which contained a stipulation that if a suit 
brought by certain parties against the former and then 
pending in the High Court were decided against the 
lessors, the lessees would pay whatever costs of suit 
might be payable by the lessors, and if decided in favor 
of the lessors the costs awarded would go to the lessees. 
The case was decided against the lessors. 


HELD on the construction of the kubooleut that the 
lessees were liable to pay the whole of the costs paid 
by the lessors,—not only the costs to which they were 
justly liable on account of their own share, but also 


quere, whether the Small Cause Court Judge should 
provide for the lessees being enabled to use the rights 
which the lessors would have for recovering in a suit 
for contribution the costs which they had paid on be- 
half of the other parties to the suit. 


Reference.—On the 23rd Kartick 1274, 
when the suit brought by Kirpa Nund Shah 
and others against the plaintiff’s guardian 
Dropodi Debya, &c., was pending in the High 
Court, the defendants took 12 annas share 
of Turuff Pakureah in pytnee by executing 
a kubooleut towards the plaintiffs, which 
contained a stipulation to the effect that, if 
the above case be decided against the plaint- 
ifs, the costs thereof would be paid by the 
defendants. The plaintiffs having paid ru- 
pees 429-1-0 as costs of that case with in- 
terest, on the 24th Chyet 1276, have 
brought this action for recovery of the same 
from the defendants in accordance with 
contract contained in the kubooleut alluded 
to. 


The defendants Mothoora Nath and Sham 
Chunder Mozoomdar having admitted the 
kubooleut in their deposition, pleaded among 
ether things that there was no contract for 
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paying the costs of the lower Courts except 
those incurred in the High Court, and that 
as five other persons besides the plaintiffs 
were debtors of the decree for costs, for the 
satisfaction of which they paid the above 
amount, they cannot get from defendants 
more than what they paid in satisfaction of 
their own share of the liability under the 
decree, 





The issue or point for reference is this :— 


TRANSLATION 
te n e a ao Whether the 
EERE 5°38 
eee i Zo ae contract, 
zj o— 
Erre 2m ga , 
=E M À aie Bi stated in the 
DEM E D PELE © , 
B® ie e K 5232 margin, was 
= =: 
EREET saos 
Es BE SweZas for payment 
re er Ase 
oe bE So oS of the costs 
fs E e Sas mS 
—_@ SEs oe a of the High 
w = SO emis e 
rer Tp 38 Tog 
T Meo S os 
F eee So ose Court only, 
eee! soara or all costs 
Woe =F Sooo og 
x = Dooa : . 
Ep BEE Ya DR oe incurred in 
pepe Sodvod? l 
E w m « aoa? g the suit, and 
BEpy sos.e8 
— Ww = D ~~ 
P eppo NSL o whatamount 
Per p 2-268 the plaintiffs 
ie ly J Za gn anf 
E Ss f ae w ets d 
Bre, & geon ge can getunder 
BEEF p MES Pae the terms of 
-4 (h) a 
Ep be oo Pa 
yare 813889 the contract. 


It appears to me, on reading the contract, 
that the phrase ‘‘ costs of the suit? used 
in the contract, did not mean the costs of 
appeal only which was lodged in the High 
Court. It includes all costs incurred in 
the case, the words “‘ pending in the High 
Court” being used in the contract ouly to 
identify the case. If the terms “costs of 
High Court” had been used in the agreement, 
defendant’s objection would have been well 
founded. The expression “costs of the 
suit” used in it shows that the contract in- 
cluded all costs of the case which have 
been paid by plaintiffs. Both parties are 
equally bound by the agreement eutered 
into between them, to the effect that the 
defendants would get or pay costs of the 
sujt according as the result of it would be 
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in favor or against the plaintiffs. The 
defendant’s allegation that they are liable 
to plaintiffs for that share of the costs, which 
was paid by the latter on account of their 
own share of the liability under the decree 
passed against them and others being con- 
trary to that agreement, is of no weight. 
It has been proved that the plaintiffs paid 
the whole amount of costs due under the 
decree. Under these circumstances, they 
are entitled to got the amount claimed which 
was paid by thom as costs. I, accordingly, 
decree the case, contingent on the opinion of 
the High Court, on the question as to the 
construction of the contract stated above. 


The judgment of the High Court was de- 
livered as follows by— 


Jackson, J.—It appears to us that the 
view taken by the Small Cause Court is 
correct. 


There is no doubt whatever that the 
costs to be paid were the whole of the costs 
of litigation, and not the costs of the Court 
of appeal only. That is too clear for argu- 
ment, and in point of fact no argument was 
offered on that point on the side of the 
defendant. 


The other question admits possibly of a 
little doubt. It is whether the liability of 
the defendants in this suit extended to all 
the costs, which the other parties to the 
contract might have to pay in the suit then. 
pending, or merely to those properly re- 
coverable on account of their share. 


It appears to us that the words of the con- 
tract are quite sufficiently wide to cover the 
larger meaning. The words are very general 
ITRI MAS AID) WR aa xy 
sizi wma) fre,” that is to say, whatever 
costs of suit may be payable (by you), those 
we will give or pay, 

It is contended that if, while on the one 
hand the defendants before us could only 
be entitled to receive the proper costs of the 
plaintiffs who were co-defendants in that suit, 
that is to say, the costs which they themselves 
had incurred as defendants, on the other 
hand, they would be bound to pay not only 
the costs to which these parties were justly 
liable in consideration of their own share, 
but also costs that might be recoverable from 
them, the liability would be extremely dis- 
proportionate ; but that we observe would 
be so in any case under the circumstances 
stated, because the costs of a defendant are 
always very considerably less than the costs 
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of a plaintiff; and it is not suggestgd that 
there was any special circumstance in the 
case which should make it inequitable to put 
the proposed construction on the contract. 
This promise is merely one of the conditions 
annexed to the granting of a putuee by the 
plaintiffs to the defendants. In this case, it 
seems quite probable that the whole of the 
liabilities of the parties were fally consider- 
ed in making the agreement, and that with 
reference to these liabilities the large words 
employed in the contract were used. 


We think, therefore, that the defendants 
are liable to pay the whole of the costs 
claimed. It may be matter for considera-. 
tion whether the Judge of the Small Cause 
Court should provide for the defendants 
being enabled to use the rights, which the . 
plaintiff would have for recovering in a 
suit for contribution, the costs which they 
had paid on behalf of the other parties to 
the suit. 


ee, 


The 27th July 1870. 
Present : 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. i 


Declaratory suit—Section 246 Act 
VIII. 1859—Limitation—Clause 3 
Section 1 Act XIV. 1859. 


Case No. 687 of 1870. 


Special Appeal from a decision passed 
by the Additional Judge of Chittagong, 
dated the 10th March 1870, reversing 
a decision of the Moonsiff of Futtich- 
cherry, dated the 27th August 1869. 


Syud Abdoollah (Plaintiff) Appellant, 
e 
VETSUS 
Shaikh Shokoor Ali (Defendant) Respondent. 
Mr., G. A. Twidale for Appellant. 
Baboo Ohunder Madkub Ghose for 
Respondent. 

A suit for a declaration that certain property which 
has been ostensibly held by one of the defendants, 
was in fact the property of another of the defendants 
who was the judgment-debtor of the plaintiff, is not 


governed by Clause 3 Section lof the Limitation Act 
of 1859, but by Section 246 Act VIII of 1859. 


Phear, J.—Ciearzy the Lower Appellate 
Court has made a mistake with regard to 
the question of limitation, This is not a 
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suit fo set aside the sale of any property 


withintthe scope of Clause 3 Section 1 of 
the Limijation Act of 1859. 


It is simply a suit brought to obtain a 
declaration of the Court, that certain pro- 
perty which has been ostensibly bought 
and held by one of the defendants is in 
truth and fact the property of another of 
„the defendants, this latter defendant, being 
the judgment-debtor of the plaintiff. The 
plaintiff appears to have brought this suit 
entirely within the time prescribed by Sec- 
tion 246 of Act VIII of 1859, and there 
is no reason in law why the subject of his 
suit should not be enquired into. 


The decision of the Lower Appellate Court 
must be reversed, and the case must be 
remanded to that Court for trial on the 
merits. 


Costs of the suit will abide the event. 





The 28th July 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Ootbundee tenures—Enhancement of 
rent. 


Case No. 640 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Additional Judge of Jessore, dated 
the 2nd February 1870, reversing a dect- 
sion of the Deputy Collector of that 
District, dated the 24th July 1868. 


Dwarkanath Misree (Plaintiff) Appellant, 
versus 


Noboo Sirdar and others (Defendants) 
Respondents. 


Baboo Khetter Mohun Mookerjee for Appel- 


lant. 


Mr. H. E. Mendies for Respondents. 


Whether land is held under an Ootbundee tenure or 
not, the tenant is entitled to notice under Section 
13 Act X of 1859 before the rate at which he pays can 
be enhanced. 


Jackson, J.—It appears to me that the 
decision of the Lower Appellate Court in 
this case is substantially correct. 


" The plaintiff’s allegation was that be held, 
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being first the putnee talookdar, then, 
the gantidar, and lastly the holder by 
purchase of a jummah formerly belonging 
to the defendant’s uncle Kanayee Sirdar. 
He then alleged that the defendant held 
under him in his quality of owner of the 
jummah 107 beegahs and 19 cottaha of 
land in ootbundee ; that by measurement 
made in 1274, he had ascertained the rent 
of that holding to be rupees 217-4-2 
according to the prevailing rate, and he 
brought his suit accordiagly for arrears 
of rent at such rate. 


. The Lower Appellate Court dealt with 
this suit iu its first judgment as one for 
enhancement, and finding that no notice 
had been served on the defendant according 
to law, dismissed the suit. 


When the case came up here in special 
appeal, the learned Judges who then heard 
it observed that the plaintiff did not sus 
to enhance the rent. They pointed out that 
the plaintiff alleged the defendant’s holding 
to be an ootbundee holding, and that the rent 
was rupees 217 according to the assessment 
of the year in which he sued, such tenures 
being liable and subject to yearly assess- 
ment. They directed that the Lower Appel- 
late Court should try the issues whether this 
tenure is an ootbundee tenure, and what the 
proper assessment is, ; l 


It is to be observed that the defendant’s 
allegation in this case was that the plaintiff 
had, as alleged, purchased the jummah of 
the defendant’s late uncle Kanayee Sirdar, 
and that in consequence of the defendant's 
domicile being situated on the land in dis- 
pute they continued to occupy the land 
under the plaintiff, and had, in consideration 
of being allowed to remain there, consented 
to an increase of 15 rupees upon the rent 
originally paid by Kanayee Sirdar ; and this 
arrangement appears to have been sanctioned 
by an ammulnamah granted by the plaint- 
iff’'s gomashta. 


Upon the case going down again for 
re-trial, the Additional Judge, going very 
fully into the evidence and facts of the case, 
finds that there was no ootbundee tenure 
held by the defendant. He found, in fact, 
that the defendant continued to occupy the 
land in question under the plaintiff and 
upon the terms of the ammuloamah just 
mentioned. He considered that the gomashta 
had no authority to grant the aramulnamah 
so as to bind the plaintiff, but that he had 


ag it were, a three-fold title as landlord: | in fact granted it, and he held ihat as the 
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plaintiff's main allegation of ootbundee failed, 
and as the defendant had not agreed to pay 
rent at the rate claimed or at any enhanced 
rate, he was of opinion -that the suit must 
be dismissed. 


Now, it seems to me that the holding of 
this land on the part of the defendant was 
clearly not a continuation of the tenure of 
Kanayee Sirdar, but was a new holding 
under the plaintiff subsequent to his pur- 
chase; and that, whether or no the 
gomashta had @uthority to make an agree- 
ment binding his employer, the defendant 
unquestionably came within the terms of 
Section 13 Act X of 1859, and could not 
be called upon to pay a higher rent than he 
had paid jn the preceding year, - without 
notice being duly served’on him. 


Some little confusion appears to me to 
have been introduced into the case by the 
use of the term ootbundee. So far as my 
experience and knowledge of the matter go, 
- an ootbundee tenure is one by which a ryot 
holds a certain area of land (which I believe 
is usually defined), but for which he pays 
rent according to the quantity of that land 
which year by year hecultivates. The rent 
will, therefore, vary according to the actual 
cultivated area; but Iam not aware that 
there is any authority for saying, that a land- 
Jord is at liberty to vary at his pleasure the 
yate at which a tenant holdiag an ootbundee 
tenure pays for the land which he cultivates 
without due notice being served on him 
under Section 13. It appears to me that 
whether the land is held under ootbundee 
or not, the tenant will still be entitled to 
notice before the rate at which he pays can 
be enhanced. 


Under these circumstances, I think the 
plaintiff’s suit was property dismissed so far 
as it sought for an enhanced rate. A decree 
will issue for the plaintiff for the amount of 
rent admitted by the defendant but without 
costs of suit, but the plaintiff will pay the 
costs of the appeal, 


The Court regrets very much to observe 
that the decree of the Judge does not 
exactly state the relief granted, but simply 
states that the appeal be decreed according 
to the reasons given in the English judg- 
ment, The decree should state precisely 
the relief granted, It should not be worded 
merely by reference to the reasons given in 
the judgment. 
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The 29th July 1870. r 


Present: 
© 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. : 


Registration— Refusal to register— , 
Appeal—Sections 32, 82, and 83 
Act ZH of 1866. 


Case No. 2 of 1869. ` 


Registration Appeal, under Act XX of 
1866, from an order passed by the 
Registrar of the Cossiah and Jyntiah 
Hills, dated the 11th August 1869. 


S. M. Sarkies (Petitioner) Appellant, 
versus 


Sungram Singh and another (Opposite Party) 
Respondents. 


Baboo Sreenath Doss for Appellant. 


Mr. M. L. Sandel and Baboo Onookool 
Chunder Mookerjee for Respondents. 


An order by an officer officiating for a Sub-Registrar 
refusing to register a document tendered to him for 
registration, is appealable to the Registrar-General. 


Act XX of 1866 does not give any appeal against an 
order refusing to exercise the authority given by the first 
part of Section 82, neither does such an order fall under 
the operation of Section 83, nor is it an order mado 
under Section 82. 


Phear, J—I THINK that under the cir- 
cumstances of this case, Major Stewart’s 
order of refusal to register was an order 
passed by him as Sub-Registrar within the 
meaning of Section 83. Mayor Stewart was, 
in fact, at the time doing tlie Sub-Registrar’s 
duties by appointment of his superior officers, 
and ‘the document was tendered to him for 
registration, because he was the person who 
was duly officiating for the Sub-Registrar in 
the absence of the latter. It appears to 
me, therefore, that” by force of Section 83, 
an appeal against his order of refusal lay 
to the Registrar-General. 


But even if my view on this point-is 
not corfect, and Major Stewart’s order is 
properly a refusal to exercise the authority 
given him by the first part of Section 82, 
it seems to me that the Act does not give 
any appeal against such a refusal. Neither 
does such order of refusal fall under the 
operation of Section 84, for it is clearly 
not an order of refusal made on appeal 
under Section 88, and I think also that ‘it 


is not an order made under Section 82, 
| i 
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the Section appears to me expressly to 
excludé it. The document was one which 
the Registrar, by reason of Section 32, 
might ‘ in his discretion receive and regis- 
i ter,” sand must, therefore, I suppose, be 
a document “ which he had a discretion 
“(as Registrar) to refuse to accept for 
“ registration’ within the meaning of Sec- 
tion 82. I think, therefore, that this peti- 
. tion of appeal should be rejected with costs. 


no S the exception in the first part of 


Miiter; J—I concur in rejecting this 


appeal. 





The 29th July 1870. 
Present; 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Partition—Roes adjudicata. 
Case No. 922 of 1870. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Mymensingh, dated the 8th March 1870, 
modifying a decision of the Moonsiff of 
Madareegunge, dated the 30th November 
1869. 


Shaikh Besharut-oollah and others (Plaintiffs) 
Appellants, 


VETSUS 


Shaikh Ajoo (One of the Defendants) ke- 


spondent. 
Baboo Kalee Prosunno Roy for Appellants. 


Baboo Bama Churn Banerjee for Re- 
spondent, 

Where a plaintiff’s claim to have a propetty declared 

. tjmalee had been dismissed in a former suit, his suit for 

partition of the same property was held to be barred 


#gdinst a defendant who had been a party to that suit, 
as well as against defendants who aré not in possession. 


Pheéar, J.—It seems to us that the Lower 
Appellate Court has taken quite the right 
view on the issue whether or not the suit was 
barred with regard to the 104 cottahs. 


Clearly the first issue which had to be de- 
cided iu this suit, before the right to parti- 
tion could be declared, was whether or not 
the property was ijmalee property liable to 
be divided, 


With regard to the 103 cottahs, the plain- 
tiff’s claim to have it declared amalee was 
dismissed in a former suit. ‘That decided it 
once for all as between them andthe de- 
fendant who was a party to that suit. That 
being so, it renders it impracticable for 
him to have a partition of this property as 
against the remaining defendants in tbis suit, 
who are not in fact persons in possession of 
this land. 


We think, therefore, that the suit was 
rightly dismissed, and this eppeal must also 
be dismissed with costs. 





The 29th July 1870. 
Present: 


The Hon’ble H. V. Bayley and F. A. 
Glover, Judges. 


Undor-valuation—Jurisdiction— 
Stamps. 


Case No. 344 of 1870. 


Special Appeal from a decision passed by 
the First Subordinate Judge of Gya, 
dated the 27th November 1869, affirming 
a decision of the Moonsiff of Nowabad, 
dated the 23rd March 1869. 


Mewa Lall (Plaintiff) Appellant, 


versus 


Beharee Lall and others (Defendants) 
Respondents. 


Baboo Kishen Succa Mookerjee for Ap- 
pellant. 


Mr. R. T. Allan, Baboo Bhowanee Churn 
Dutt and Moonshee Mahomed Yusoof 
for Respondents, 


_ A Lower Appellate Court was held to have done right 
in dismissing å suit on the ground of under-vyaluation, 
although the plaint had been admitted and acted on by 
the first Court without objection by the parties. 


Where a pre-emption suit was valued at rupees 31, 
though the consideration was rupees 2,000, the High 
Court in special appeal refused to femand the case td 
enable plaintiff to make up the deficient stamp-duty. 


Bayley, JA—Ws think this special appeal 
must be rejected with costs. 


The ground of special appeal is that the 
Lower Appellate Court is wrong in rejecting 
the plaint for uwxder-valuation, when it wus 
admitted and acted upon by the first Court 
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“without any objection by either party ; and 
that the suit being for possession of a share 
of a revenue-paying estate, ten times the 
‘annual revenue, that is rupees 31, is a 
sufficient valuation until the contrary is 
proved. 































‘The judgment against which this special 
appeal has been preferred is to the effect 
that as there are specific Jaws relating to 
valuation of claims, the Appellate Court is 
competent to take up and decide any ques- 
tion bearing upon that point, though no ob- 
' jections may have been raised by either 
party in the Court below. The Lower Ap- 
pellate Court then goes on to say that, as 
this was a pre-emption suit, the plaintiff 
ought to have valued it according to the 
consideaation covered by the bill of sale of 
the property claimed under that right; and 
as the consideration in this case was rupees 
2,000, and the suit was valued at only rupees 
31, the valuation was directly opposed to the 
provisions of Act XXVI of 1867. The 
Lower Appellate Court, therefore, dismisses 
the suit on that ground. 


It is clear that according to the valuation 
found by the Lower Appellate Court, the 
Moonsiff had no jurisdiction to entertain 
the suit, and that the case was one which 
would only come within the cognizance of 
the Subordinate Judge. The Lower Appel- 
late Court, therefore, was perfectly right 
in law in its decision on this point. 


It is, however, pressed upon us that we 
should now allow the mistake to be amended, 
and direct the Subordinate Judge to receive 
the plaint on the plaintiffs payment of the 
deficient stamp-duty between the valuation 
of rupees 2,000 and rupees 31. In this, 
however, there are two considerations: first- 
ly, the case is a pre-emption case, and it is 
not the policy of the law to favor such 
cases against the ordinary rules of contract ; 
secondly, the difference between rupees 2,000 
and rupees 31 is something so very obvious, 
that some enquiry should have been made 
by the special appellant before he had gone 
into a wrong Court as he had wilfully and 
deliberately done in this case, 


In this view, we see no error in law in 
the judgment of ‘the Lower Appellate Court, 
nor avy good excuse to allow the plaintiff 
to re-commence the suit before the Subor- 
dinate Judge, which, it is admitted, is now 
barred by the law of limitation. 


We dismiss (he special appeal with costs, | 
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The Hon’ble J. B. Phear and Dwarkanath, 
Mitter, Judges. 


The 29th July 1870. 


Present : 


Valuation—Jurisdiction. 
Case No. 869 of 1870. 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 23rd March 1870, re- 
versing a decision of the Moonsiff of that 
District, dated the 25th January 1869. 


Kalee Coomar Chatterjee (Plaintiff) 
Appellant, 


VETSUS 


Kristo Kishore Poddar ‘(Defendant) 
Respondent. 


Mr. C. Gregory and Baboo Kashee Kant 
Sein for Appellant. 


Baboos Romesh Chunder Mitter and 
Kalee Mohun Dass for Respondent. 


It is not open toa Lower Appellate Court to enter 
into the matter of valuation of its own accord, where 
that has not been raised by the defendant in the first 
Court. 


Phear, J.—Ir seems to us that the re- 
mand order of the Lower Appellate Court 
is a mistake, 


As to the first point, we think that it was 
not open to the Lower Appellate Court to 
enter into the matter of valuation of its own 
accord, as that had not been raised by the: 
defendant in the first Court. 


As to the second point, it appears to us - 
that the issues framed by the first Court, on 
which the parties adduced their evidence, 
were broad enough to include all the points 
on which the case can turn, aud there was 
not the smallest necessity for sending back: 
the case in order that the particular issue 
of accretion should be tried by the first 
Court. 


The order of remand must be reversed, 
and the case must go back to be tried by the 
Lower Appellate Court. Costs will abide, 
the cveut,  ” l 
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YS) The 3rd August 1870. 
@ Present: 


The Hon’ble G. Loch and Sir Charles 
* Hobhouse, Bart., Judges. 


' Hindoo law—Impartible raj—Relin- 
quishment—Questioning a father’s 
act. l ' 


Case No. 624 of 1870. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 22nd 
February 1870, affirming a decision of 
the Subordinate Judge of Chumparun, 
dated the 26th May 1869. 


Luchinee Narain Singh (One of the Defend- 
ants) Appellant, 


VETSUS 


Mr. T. M. Gibbon (Plaintiff) and others 
(Defendants), Respondents. 


Mr. R. T. Allan and Mr. C. Gregory for 
Appellant. 


Mr. G. €. Paul, Baboo Romesh Chunder 
Mitter, and Moonshée Mahomed Yusoof 
for Respondents. 


There is no difference between the position of a 
Rajah holding an impartible raj and that ofan ordinary 
zemindar, in respect of his power to relinquish the pro- 
perty in favor of his next legal heir. Such a relin- 
quish ment is not forbidden by the Hindoo law, 


Where the effect of such a relinquishment is to give 
the property entirely into the hands of the son, he 
can during his father’s life-time question and. challenge 
any acts done, and any acts that are alleged to have 
been done, by his father and which is denied by the 
father. 


Loch, J.~In special appeal, the following 
objections have been raised to the judgment 
of the Court below. 


First.—That the raj of Bethia is an-im- 
partible raj, and that consequently the 
Rajah Rajendro Kishore had no power what- 
ever to relinquish the raj in favor of his 
son; and the reason given for this is that 
as the raj descends to- the eldest son 
living at the time of the father’s death, 
it cannot be ascertained to whom the raj 
would really descend till that event occurs ; 
and, therefore, the father had no right to re- 
linguish in favor of his present legal heir. 


Secondly.—That there has been no abso- 
Jute surrender in favor of the son ; that the 
deed is one of a revocable nature ; that it 
is clear the Rajah has not relinquished all 


THE WEEKLY REPORTER. 


197 


Rulings. 





his interest in the estnte, for he obtains a 
large sum annually for his maintenance out 
of the proceeds of the estate, and he him- 
self is a trustee and as such is concerned 
in the management of the estate. 


Thirdly.-It is urged that the present 
Rajah Hurendro Kishore Singh is not pro- 
perly represented in this case, and therefore 
this suit cannot lie. 


Fourthly.—lIt is urged thak till the death 
of Rajah Kajendro Kishore, the plaintiff 
Rajah Hurendro Kishore cannot challenge 
any of the acts of his father. 


Fifthly.—It is urged with regard to the 
mokurruree lease, that even ifit bedenied that 
it was executed by Rajah Rajendro Kishore ' 
in conformity with the promise made by his 
father Rajah Nowul Kishore Singh, yet as 
Rajah Rajendro has ratified it by receiving 
rent, the mokurruree must‘be considered to 
be a good and valid lease. 


And lastly, objections has been taken to 
the order of the Courts below refusing to 
summon and examine Rajah Rajendro Ki- 
shore Singh as a witness in the case, 


With regard to the first objection, we do 
not see what difference there is between the 
position of a Rajah holding an impartible 
raj, and that of an ordinary zemindar in 
respect of his power to relinquish the pro- 
perty in favor of his next legal heir when- 
ever he chooses todo so. Such a relinquish- 
ment is not in any way forbidden by the 
Hindoo law, and the mere fact of the raj 
being impartible would not in any way 
affect the right of the Rajah to relinquish 
Mr. Allan for the special appellant was call- 
ed upon by the Court to support his argu- 
ment by precedents, but he admitted that he 
could not, nor does he, in our opinion, give 
any satisfactory reason why the difference 
for which he contends should hold good. 
He admits thatin the case ôf an ordinary 
zemindaree governed by Mitakshara law, 
which law admittedly governs this family, 
a zemindar might relinquish at any time in 
favor of his next heir ; and this being admit- 
ted, we think it is for Mr. Allan to make 
out the exception in the case of an impar- 
tible raj, which be is now pressing upon 
us, 


With, regard to the second objection, we 
look upon the deed which was executed by Ra- 
jah Rajendro Kishore on the 20th July 1867 
Pans entire relinquishment of the property in 
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favor of and into the possession of his son 
Rajah Hurendro Kishore, the plaintif in 
this case.. By that deed, trustees for the 
manngement of the estate during the mino- 
rity of the son were appointed, of whom the 
Rajah of Benares was one, and Rajah Ra- 
jendro Kishore himself was another, and the 
manager of the estate, whoever might be 
appointed, the third. It may be true that 
there is no such relinquishment as there 
would be in the case of a person who be- 
came a mendicdht or retired into a religious 
order, because the Rajah, as shewn by the 
terms of the deed, receives a maintenance 
out of the proceeds of the estate. But so 
far as the possession of the estate and his 
right to the estate are concerned, we see 
that he hns relinquished in favor of his son. 
He says—“‘ I do hereby appoint my son Raj 
“ Coomar Hurendro Kishore Singh, Bahadoor, 
“(may he live for ever) who is fully enti- 
** tled to be my heir after my death, as malik 


** (owner), and invest him with all power 
“and authority under the following condi- 
^ tions, and myself fully waive and renounce 
It is clear, therefore, that 


& all claims.” 
the Rajah Rajendro Kishore has relinquish- 
ed the whole of his right to his son, Whe- 


ther the document be revocable or not is not 


a question before us ; it has not been re- 


voked, and as it stands, we see that by it the 


Rajah has given up his right and possession 
to his son. ' l 


With regard to the objection that the son 
Hurendro Kishore has not been properly 
represented in this case, we find both in the 
terms of the deed of relinquishment, as also 


in the proceedings of the Court under which 


Mr. Gibbon was appointed manager on the 
part of the minor under the provisions of 
Act XL of 1858, that the Rajah Hurendro 


Kishore is fully and properly represented by 


the manager Mr. Gibbon, who has brought 


the present suit. 


It is said that during his father’s life-time, 
the present plaintiff, Rajah Hurendro Ki- 
shore, cannot question any of the acts done hy 
his father. Now, if the effect of the relin- 
quishment be that it gives the property en- 
tirely into the hands of the son, we think that 
there can be no doubt that he can question 
and challenge, even it may be, any acts that 
were done, and certainly any acts that are 
simply alleged to have been done by his 
father and are denied by the father. We 
' think in a case like the present, where the 
validity of the mokururee grant pleaded by 
the defendant is at issue, that Rajah. Rajen- 
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dro Kishore himself, though he is allfged to 
ned it; 
and if he might question on the greund that 
he never executed it or of fraud or any other 
reason, there can be no reason for, saying 
that his heir cannot question it. Now, in 
this case, the plaintiff does question the 
lease on the ground that this lease was 
never given, and we think that he is quite 
in a position to raise this objection, ` 


Then with regard to the mokururee itself, 
the Lower Courts have found that no such 
mokururee was given. It was alleged that 
the mokururee had been given by the Rajah 
Rajendro Kishore in compliance with the 
promise made by his father Rajah Nowul 
Singh. But Rajah Rajendro Kishore in his 
statement, when called upon to show cause 
why he should not give his evidence in this 
case, most distinctly denies ever having 
given this lease and of knowing any thing 
about if. He says that he heard from 
his servants that his younger brother, 
Baboo Mohendro Pershad, had executed a 
deed and had affixed his, the Rajah’s, seal to 
to that deed; but he nowhere says that he 
confirmed it. Nor is it shewn that with his 
knowledge he received the rents for the 
same, and thereby ratified the acts of his 
brother. 


The last objection taken is the refusal by 
the Courts below to examine the Rajah 
Rajendro Kishore. The Judge says that he 
considers the first Court acted very proper- 
ly in refusing to summon the Rajah, because ` 
it has become a practice to summon the 
Rajah upon every possible occasion, merely 
with the object to give annoyance to the 
Rajah. We find, however, looking at the 
proceeding of the Subordinate Judge, that 
he called upon the Rajah to show cause 
why he should not be summoned to give 
evidence ; he requjred his attendance ns a 
Witness, and a summons was issued and a 
return was made thereto. But on the Sub- 
ordinate Judge being asked to proceed to 
the mofussil, for what purpose we are not 
shewn, the Subordinate Judge considered 
that there were no grounds for examining 
the Rajah as a witness and cancelled the 
order. The defendant, therefore, had, we 
think, opportunity; and we do not see 
that this objection now taken is a sufficient 
ground for admitting a special appeal, or 
sending the case back for taking the evi- 
dence of the Rajah. The Ruajah’s know- 
ledge with regard to the giving of the lease 
is merely asserted in a petition not given on 


Civil 


oath ; oa on the other hand, in his petition 


to the”Court, the Rajah distinctly denied 
any knowledge of the lease, and that peti- 
tion was verified by the Rajah himself. 
Under «these circumstances, we think the 
Court would have been quite right at once 
to have refused to summon the Rajah, when 
the party asking the Court so to do did not 
come forward, and on oath declare that the 
Rajah was himself acquainted with the 
circumstances. 


1870. 





For the reasons given above, we think 
that there are uo grounds for admitting 
this special appeal, which we accordingly 
` dismiss with costs. 


` The 4th August 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles 
Hobhouse, Bart., Judges. 


Right of way—User—Evidence. 
Case No. 569 of 1870. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 28th 

` December 1869, affirming a decision of 
the Subordinate Judge of that district, 
dated the 27th Hay 1869. 


Imambundee Begum (Plaintiff) Appellant, 
VETSUS 


Sheo Dyal Ram and others (Defendants) 
Respondents. 


Mr. G. C. Paul and Baboo Roopnath 
Banerjee for Appellant. 


Mr. R. T. Allan and Baboos Kishen Sucea 
Mookerjee and Kaleg Mohun Dass for 
Respondents. 


A right of way may be created either by grant or by 
immemorial custom or by necessity, and it is necessary 
fora party seeking to establish aright of this kind to 
prove its existence, and thatit is ancient and has been 
exercised without interruption. 


No specific time is sufficient to establish a right of 
user, Ilhe determination of the existence of the right 
is a question depending on the evidence in each case, 
the right being inferred from the evidence. 


Loch, J.—Tue dispute in this case relates 
to a right of way across a piece of waste 
ground belonging to the plaintiff, which she 
e has now enclosed and so deprived the defend- 
ants and others, as the defendants assert, of 
the usa of a road open to the public from 
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time immemorial; and the defendants claim- 
ing this right of way by prescription, ap- 
plied to the Magistrate who appears to have 
proceeded under the provisions of Section 
321, Criminal Procedure Code, and referred 
the plaintiff to the Civil Court to establish 
her right to keep possession of the land to 
the exclusion of the defendants aud others. 





The first Court dismissed the plaintiff’s 
claim to close the road, and, on appeal, the 
Judge affirmed the order ẹf the first Court 
stating—“ that the defendants’ witnesses 
“ prove beyond all doubt that there has been 
« for many years a regular track in frequent 
“use. Several witnesses prove the exist- 
“ ence of this for more than 12 years. Um- 
bika Pershad, whose age is 32, speaks of 
of it as existing as far back as he can re- 
member ; and Saroda Pershad distinctly 
swears to its being in use for the past 21 
“ years.” 


¢é 
ce 
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In special appeal it is urged that the 
Judge has not found the right of way to 
have existed from time immemorial ; that 
it was for the defendants to prove this, aud 
their evidence did not support their allega- 
tion; and further they have not shown an 
uninterrupted enjoyment of the right ; that 
the uninterrupted enjoyment of an easement 
for 12 years and upwards did not given 
right by prescription ; and the Courts in this 
country have abstained from fixing any 
period which might give that right. 


We have been referred to a number of 
decisions of the High Court on the subject, 
and during the course of the argument have 
found others to which we shall refer here- 
after. 


Tt is necessary for a party seeking to ese 
tablish a right of this kind to prove its 
existence, and that it is ancient and has been 
exercised without interruption. A right of 
way may be created either by grant or by 
immemorial custom or by necessity. It 
not unfrequently happens iu this country 
that a piece of waste ground remains un- 
touched and unused by its owner for many 
years ; and if, as in the present case, tha 
land have a public road on two sides of it, 
passers-by to avoid going round by the 
road make a short cut across the field, and so 
form a track along which men and animals 
pass without interruption from the proprie- 
tor, who for the time has no use for the land 
and makes no odjeetion to its use by the 
public. Butit is a matter of consequence 
jo the owner, if when he requires to make 


om 
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use of the land, he is prevented in the exer- 
cise of his rights by a claim of a right of 


way raised by persons who have merely by 


the tacit acquiescence of the owner been 
allowed to make a short cut across the field, 


= when they should bave kept the high road 


which abutted it ; and it is, therefore, neces- 
sary when a claim of the kind is put forth 
which, if established, causes manifest injury 


' to private property, that the Court should 


require from the claimant strict proof that 
the user is ancfent and has been uninter- 
rupted—I Weekly Reporter, page 230. 


We now proceed to notice some of 
the cases referred to above. It has been 
held by the High Court (II Bengal Law 
Reports, page 823, and XI Weekly Re- 
porter, page 237) that uo fixed period 
has been laid down within which a right 
by prescription may be gained in this 
country. The evidence must be such as to 
justify the Court in inferring the existence 
of a valid ancient right, having regard to 
the nature of that right and the circumstances 
under which it has been exercised. And in 


. -a case reported in III Bengal Law Reports, 


page 325,* it was ruled that no period has 
been definitely fixed to create aright by pre- 
scription, and there is no decision to the effect 
that a finding that the user had lasted for at 
least 12 years is necessary, or that such a 
finding of a user for 12 years would be con- 
elusive. And in another case reported in III 
Bengal Law Reports, page 281, it was held 
that a party claiming the right of user by 
prescription over the property of another 
must show, not only that the right has existed 
from ancient days, but also that it has been 
exercised as a right and has not been inter- 
rupted. A user all along (VII Weekly 
Reporter, page 1) and from before does not 
necessarily prove a right. Its existence 
must be proved from a time from which the 
right would be gained or presumed to have 
been gained. A right of way in this country 
(VIL Weekly Reporter, page 271) need not 
be proved by user for a definite period of 20 
years in order to give a right by prescription 
or presumption of a grant. Proof of well es- 


` tablished and fixed user will be sufficient, A 


right of way may be created (X Weekly Re- 
porter, page 363) by use continued for many 


‘= guecessivé years, even though such use is li- 


` mited to some particular seasons of the year. 


+ 


From the above rulings, we may gather 
that no specific time has been held as sufħ- 
cient to establish aright of user. The de- 
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termination of the existence of the fight is 
a question dependiug on the evidencd in each 
ease, the right being inferred from that evi- 
dence; and it was held (XI Weekly Reporter, 
page 285) that where the Subordinate Judge 
had found substantially that plaintiffs had 
proved their right of user for a period 
which would give them a right by prescrip- 
tion, the Court would not interfere in special 
appeal; and where there is evidence (XII 
Weekly Reporter, page 274) showing a long 
and continued user, it is sufficient for the 
Court to find whether it has or has not lasted 
long enough to confer the right to it without 
particular reference to a specific number of 
years. 


In some cases the evidence as to user may 
not cover more thau a period of 10 or 12 
years, but the evidence may be of such a 
nature that the existence of the right may 
be inferred, while, on the other hand, the 
mere passing of passengers across a piece of 
waste land for 20 or 30 years by the suffer- 
auce of the owner (Gap Number, Weekly 
Reporter, page 293) who did not for the time 
require it would not necessarily establish a 
right of way. The evidence in this case ia 
to the effect, and the Judge holds that the 
path has been used for many years as a regu- 
lar track in frequent use, and that it is too 
late now for the appellant to extinguish the 
right of way. It appears to me that in this 
country great caution is required in presum- 
ing the existence of a right of way from the 
fact of a user, particularly in cases of tha 
kind now before us, where open spaces of 
waste land are left for years untouched, and 
passengers pass across it by the sufferance 
of the owner who, so long as he does not re- 
quire it, allows people to makea short -cut 
over hisland. The Judge, though holding 
that plaintif cannot now extingnish the right 
of way, has, it appears to me, failed to find 
from the evidence tħat any such right ever 
existed. It is true that the witnesses speak 
to having used the track for many years, but 
the mere use except if go back to'an ancient 
period is not sufficient to establish the right, 
unless such right can be inferred from the 
evidence, aud the Judge does not in this case 
say that the existence of the right can be so 
inferred from the evidence, . 


_ Under this view of the case, I think the 
judgments of the lower Courts should be set 
aside, and the plaintiff should' get a decree 
with costs in all Courts, ° 


Hobhouse, Jy—T am of the sante opinion, 
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J thAk that the finding of the Judge is not, 
under fhe particular circumstances of this 
case, a sufficient finding of the right. 

I think, too, that there is not on the 
record evidence on which any Court would 
in law be justified in finding a right in 
such a case. 





The 4th August 1870. 
Present : 


The Hon’ble G. Loch and Dwarkanath 
- Mitter, Judges. 


Judgment in another case—Bvi- 
dence. 


Case No. 2050 of 1869. 


Special Appeal from a decision passed by 
the Subordinate Judge of Karun, dated 
the 4th June 1869, affirming a decision 
of the Moonsiff of Pursa, dated the 2ni 
December 1868. 


Lalla Ruog Lall and others (Defendants) 
` Appellants, 


VETSUS 


Deo Naraiù Tewaree (Plaintif) Respon- 


dent. 


Baboos Romesh Chunder Mitter and Grija 
Sunkur Mojoomdar for Appellants. 


Baboo Kalee Kishen Sein for Respondent. 


A judgment in a case against the same defendants, 
where they raised the same contention as at present, 
though not conclusive evidence against them, is admisi- 
ble as evidence for what it is worth. 


Loch, J.—TweE question raised in special 
appeal is whether the judgment pronounced 
in the case of Umbika Pevshad against the 
defendants, special appellants, relative to 
Mouzah Goondba, can be used as evidence 
in this case. 


It appears that defendants are purchasers 
in execution of a decreé of Mouzah Bhug- 
wappore, aud claim aright to, and are in 
possession of, Mouzah Goondha as the dak- 
hilee village attached to Bhugwanpore. 


Plaintiffs are the purchasers of the rights 
and interests of Ram Golam Singh in 
Mouzsh Goondha aud sue for possession, 
glleging that it is a separate village from 
and not thedakbilee of Bhugwaupore, 
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It appears that one Umbika Pershad hav- 
ing purchased the rights and interests of 
Nunkoo Roy in Mouzah Goondha brought s 
suit for possession against the present 
defendants ; and the contention before the 
Court in that case was similar to that in the 
present suit, the plaintiff alleging that 
Goondha was a separate village, and that 
defendants had no right thereto by virtue of 
their purchase of Bhugwanpore, while the 
defendants asserted that Goondha was a 
dakhilee of Bhugwanpore ẹ and when they 
purchased the latter they necessarily pur- 
chased the former. The Courts, however, 
held that Mouzah Goondha was a separate 
village and not the dakhilee of Bhugwan- 
pore, and, consequently, the plaintiff Umbika 
Pershad was entitled to a decree for posses- 
sion, which decree has become final. 


In disposing of the present case, the 
Courts below have made use of the judgments 
passed in the case of Umbika Pershad as 
evidence to prove that Goondha is separate 
from Bhugwanpore ; and it is contended 
before us that the said judgmeut cannot be 
used as evidence in the present snit; for 
though the point to be decided is the same, 
and the present defendants were defendants 
in that suit, yet the plaintiffs are different ; 
and if this be so, the present suit, in the 
absence of other sufficient evidence, must 
be dismissed, 


It appears to me that the decision in 
Umbika Pershad’s case is admissible in 
evidence in the present case. The same 
question was raised then as now, viZ., whether 
Goondha was or was not separate from 
Bhugwanpore ; the defendants in that case 
were the same as in the present, and they 
raised the same contention then as they do 
now. The judgment in that case was against 
the defendants. It decided that Goondha 
was separate from Bhugwanpore. Why 
should it not be evidence regarding the 
same matter against the same defendants in 
this suit? No doubt it could not have been 
used as evidence against the other defendants, 
nor can it be held to be conclusive evidence 
against the present defendants ; but still it 
appears to me to be some evidence and 
admissible in this case,—-evidence which, if 
defendants can do so, they may rebut; and 
in this view I think I am supported by a 
judgment of a Division Bench of this Court 
reported in VI Weekly Reporter, pages 
282-233. 


Taylor in his treatise on Evidence, Sec- 
tion 1495, says—‘‘that judgments inter 
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partes cannot be received in favor of a | before us; but I refer 


stranger even as against -a party thereto, 
because it is thought, with very questionable 
propriety, that the previous rule, ¿ e., that 
no man should be bound by proceediugs to 
which be is a stranger, might work injustice 
unless its operation were mutual.” 


Starkie lays down the law thus, I Volume, 


page 220—‘‘ Where the parties are not the 


same, one who would not have been prejudiced 
by the verdict cannot afterwards make use 
of it, for as between him and a party to 
such verdict the matter is res novo, although 
his title turn upon the same point. And 
the verdict ought not to be admitted to 
prejudice the jury against former litigant. 
Besides the former verdict may have been 
odtained upon the evidence of the party 


who -afterwards seeks to take advantage of 


it.” 


From these statements of the law, it 
is clear that a judgmeut of the kind re- 
ferred to is not conclusive between the 
parties; but I do not think it to be altogether 
inadmissible as evidence ; and under this view 
of the law, I think the case should be 
remanded to the Lower Appellate Court, who 
should be instructed to treat the judgment 
referred to, not as conclusive between the 
parties to this suit, but as a pieve of evidence 
to be used for what it is-worth; and the 
lower Court, taking it into consideration 
with any other evidence put in by the 
parties now inthe record, will dispose of 
the case, 


Mitter, J—I am also of the same opinion. 

That decisions like the one under our 
consideration have been frequently admitted 
in our Courts as evidence, is, I believe, a 
proposition beyond all dispute; and I do 
hot see any reason why we should depart 
from this practice, merely because it’ is 
opposed to the Euglish Law of Evidence. 


The principal objection urged against the 
admissibility of this decision is want of 
mutuality ; but I entirely concur with Mr. 
Taylor in thinking that this objection is 
“of very questionable propriety.” An ad- 
mission made by A is certainly receivable 


ju evidence against him in a suit between 


him and B;and yet it is perfectly clear 
that there is no mutuality of any kind 
whatever in such a case. Ido not mean to 
say that the case of an admission stands 


we pet y e 


to it simply for the 
purpose of showing that the mere absence of 
mutuality is not a sufficient gfound by 
itself for the exclusion of evidence. 

The point involved in this ease is pre- 
cisely the same as that involved in the case 
of Umbika Persad; and if the decision 
of a Court of competent jurisdiction on a 
question of fact directly raised before it is 
capable of throwing any light on that ques- 
tion when it is raised in a subsequent litiga- 
tion, I do not see any reason why 
the decision in the case of Umbika Pershad 
should be rejected ‘as utterly valueless in the 
present suit. ‘The special respondent was 
not a party to that case, it is true; but this 
circumstance cannot, in my opinion, afford 
any valid ground of complaint to the special 
appellant, who was admittedly a party to it 
and who had, therefore, every opportunity 
to defend his own interests in the best 
manner he could. It has been said that if 
the special appellant had succeeded in the 
suit brought by Umbika Pershad, the deci- 
sion in that suit could not have been used as 
evidence against the special respondent. But 
this case would have stood on a quite differ- 
ent footing; for it would have been obviously 
unjust and improper to allow the interest of 
the special respondent to be affected by a 
decision passed behind his back, and against 
which, therefore, he had no opportunity to 
protect himself. 


The other objection referred to in the 
passage from Starkie, quoted by my learned 
colleague, namely, that “ the former verdict 
‘“ may have been obtained upon the evidence 
“of the party who afterwards seeks to take 
“ advantage of it,” must also fail. There 
might have been considerable force in this 
objection, when the parties to a suit were 
not at liberty tæ give evidence in their 
own favour ; but it can no longer be of 
auy validity whatever now that the law 
on the subject is quite otherwise. 


With reference to the second ground of 
special appeal, I am of opinion that the 
lower Courts are certainly wrong in treat- 
ing the decision in the case of Umbika 
Pershad as conclusive in this case. Not 
ouly are the parties to the two suits not 
exactly the same, but the subject matters 
are also differeut. Umbika Pershad sued 
for oue-half of Mouzah Goondha, and 
ey present guit is brought for the other 

alie 
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\ The 4th August 1870. 


è 3 
Present: 


The Hon’ble Sir'Richard Couch, Kt, Chief 


Justice, and the Hon’ble H. V. Bayley 
and F. B. Kemp, Judges. 


Ghatwalee tenures — Forfeiture—Re- 
gulation XXIX of 1814—Suit to 
set aside a transfer — Limitation — 
Clause 4 Sectionl Act XIV of 1859. 


Case No. 84 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 24th January 1870. 


Chittro Narain Singh Tekait (Plaintiff) 
Appellant, 


VETSUS 


The Assistant Commissioner of the Sonthal 
Pergunnahs and another (Defendants) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellant, 


Baboos Onookool Chunder Mookerjee and 
Juggadanund Moorkerjee for Respond- 
ents. 


When a Ghatwal becomes a defaulter, it isin the 
power of the authorities, accordifg to Regulation XXIX 
of 1814, to transfer his tenure, and that power is not 
put an end to by the money being offered before the 
tenure is actually made over to another person. 


A suit to set aside a transfer of land made by the 
Revenue authorities for arrears of Government revenue 
comes within the words of Clause 4 Section 1 Act XIV 
of 1859. 


Couch, C. Ji—We think the decision of 
the lower Court must be affirmed on both the 
grounds. First, with regard to the validity 
of the transfer, Section 5, Regulation XXIX 
of 1814 says—“‘ Jf any of the Ghatwals 
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“at any time fail to discharge their stipu- 
‘“ lated rents, it shall be competent to the 
‘ Governor-General in Council to make over 
‘‘ the tenure of such defaulter to any person 
“whom the Governor-General in Council 
“may approve, on the condition of making 
“good the arrear due; or to transfer it by 
“ grants assessed with the same revenue, or 
“with an increased or reduced.assessment, 
‘“as to the Government may appear meet, or 
“to dispose of it-in such other form and 
‘manner as shall be judged b¥ the Governor- 
“ General in Council proper.” It is not dis- 
puted by the pleader for the appellant that 
default was wade ; but he says that when the 
taoney was tendered before the tenure was 
actually made over, the default, as he ex- 
presses it, had ceased. We think that is not 
so. The party had become a defaulter and 
the power to make over the tenure was given 
to the Governor-General in Council, and to 
the authorities who now act for him in such 
matter. If the Governor-General in Coun- 
cil had thought fit to waive the defuult, he 
might have doue so; but still the power exist- 
ed, and on default being made it was com- 
petent to the Governor-General in Council 
to transfer the tenure to another person if he 
thought proper. According to the principle 
in ordinary eases, if a person holds land on 
a condition and does not perform it, his 
interest in the land ceases. The lessor, no 
doubt, may waive the forfeiture if he pleases; 
but he is not bound to do so. Now, apply- 
ing the same principle to this case, we think 
according to the Regulation to which we 
have referred, there wus a power in the Go- 
vernor-General in Council to transfer the 
tenure, and that power was not put an end to 
by the money being offered before the 
tenure was actually made over to another 
person. It appears that this has already 
been decided by Mr. Justice Raikes and Mr. 
Justice Seton-Karr on the 21st November 
1862, in the case of Sumbode Singh, and 
others, Ghatwals, versus the Commissioner 
of the Sonthal Pergunnahs on behalf of 
Government, 


As to the second point, it Appears to ug 
that the suit is barred by Limitation. It wag 
a suit to set aside a transfer of land made by 
the Revenue authorities for arrears of Go. 
vernment revenue, and, therefore, it comes 


within the words of Clause 4, Section l, 
Act XIV of 1859. 


The appeal is dismissed with separate 


costs to the respondents who appear sepu- 
rately. . 


et 
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weet mehal. In the year 1862, the rf#ht of 

3 queer emanate 810: Nunda Mahata and others to the sai malik- 

ana was put up to sale in execiftion of a 

decree obtained against them by the special 

appellant, and the special respondent be- 
came the purchaser of that right. 











Present: 


The Hon’ble H. V. Bayley and Dwarkanath 


Mitter, Judges. PEN 
itter, Judges Both the Courts below have given a 


decree ngainst the special appellant: over- ` 
ruling the plea of limitation, which was- in 
fact the only plea set set up by him in his. 
defence, 


Execution sale— Plea of limitation, 


Case Wo. 699 of 1870. 


In special appeal, it is contended before: 
us that the lower Courts have committed 
an error in law in overruling the plea of 
limitation, without determining upon the 
evidence whether the special respondent, or 
the parties through whom his title is derived, 
had received any malikana from the special 
appellaut at any time within 12-years next 
before the commencement of this suit, 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated ‘the 13th January 1870, affirming 
a decision, of the Moonsiff of Sooruj- 
gurrah, dated the 30th September 1869, 


Syud Alai Ahmed (Defendant) . 
ADE CEAUS Wo are of opinion that this contention is 

not sound. Whether Nunda, Mahata and 
others had received any malikana from the 
special appellant prior to the year 1862, or 
not, does not appear to us to be really mate- 
rial to the right determination of this case. 
There can be no doubt whatever that up to 
that date there was no repudiation by the. 
special appellant of their right to the malik- 
ana of the. mehal above referred to. On 
the contrary, it was the special appellant 
who caused that right to be sold; and it does 
not therefore lie in his mouth to say that 
what was purchased by. the special respond- 
ent was a mere shadow, and not a substan- 
tial right actually existing at the. time., 
Under such circumstances, we are fully 
justified in assuming that nothing adverse 
to that right had been set up by the special 
appellant up to that date ; and if this is once 
conceded the contention, that the cause of 
action upon which, this suit is brought had 
accrued at.any time prior to the date of the 
plaintiff’s purchase in 1862, must necessarily 
fall to the ground. It is to be borne in 
mind that the special respondent is not 
suing for any arrears of malikana that 
might have fallen due to Nunda Mahata 
and others prior ‘to the date of his purchase 
in 1862 ; nor could he have maintained 
i , : a such a suit if he had brought it. What was 
mentioned in the plaint was originally payable | .o1a,t0 him was not the right to receive any 
by the special appellant to certain individu- | arrears of malikana that had already become 
als, Nunda Mahata and others, under the | due, but the right of Nunda Mahata and 
others to receive future malikana from the 

; special appellant. Under such circumstan— 
the Revenue authorities in respect of that | ees, it is perfectly clear that no cause of 


VETSUS 
Bodhoo Singh (Plaintiff) Respondent. 
Mr. Rh. .E. Twidale for Appellant. 


Mr, C. Gregory and Baboo Boodh Sein 
Singh for Respondent. 


A party by whom malikana was payable obtained a 
decree against the maliks, and executed it by selling 
their right to malikana. The purchaser then sued the 
decree-holder for arrears of malikana, and the plea set 
up by defendant was limitation, 


HELD that as defendant had caused the right to 
malikana to be sold, he could not avail himself in 
equity of the plea of limitation, and say that what 
was purchased was not a substantial right actually exist- 
ing at the time. 


‘Mitter, JT ars suit was instituted by 
the plaintiff, now special respondent before 
us, to recover certain arrears of malikana 
alleged to be due to him from the special 
appellant for the years 1270 to 1275, F. S. 


It appears that the malikana of the mehal 


terms of a ‘settlement made with him by 
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action qguld have accrued to the special res- 
pondent¥ prior to the date when the first 
instalment of such future malikana became 
due to him by virtue of his purchase, and as 
this event has accrued admittedly within the 
period prescribed by the Statute of Limit- 
e ation, the plea raised by the special appel- 
*jant must necessarily fail. 


Suppose, for instance, that the special 
appellant had not pnid any malikana to 
Nunda Mahata and others at any time 
within 11 years and 11 ‘months prior to 
the date of the auction-sale in question ; 
and suppose also that the first instalment. 
of malikana payable to the purchaser by 
virtue of that sale did not. fall due until 
after a year from that date. The pur- 
chaser could not have sued for the arrears of 
malikaua due to Nunda Mahata and others, 
as those'arrears were not included in his 
‘purchase. On the other hand, it is equally 
clear that he could not have sued for any 
malikana payable to himself before the first 
instalment of such malikana became actual- 
ly due. Can it then be reasonably contend- 
ed that the special appellant would be per- 
mitted in such a case to plead the law of li- 
mitation in bar of the purchaser’s suit for 
that instalment, merely upon the ground 
that neither the purcbaser himself nor the 
persons through whom his title is derived 
had received any malikana from him fora 
period of 12 years next before the commence- 
ment of the suit, supposing, of course, that 
the suit is brought within the period pre- 
scribed by the luw from the date when that 
instalment became due? Suppose again 
that the special appellant had not paid any 
malikana to Nunda Mahata and others for a 


period of more than 12 years prior to the, 


date when he caused their right to receive 
malikana from himself to be sold in execu- 
tion of his decree. A Court of equity and 
good conscience could not allow him to take 
advantage of the law of [imitation against 
the purchaser, upon the ground that the right 
to the malikana in question had been already 
extinguished by lapse of time before the date 
of the auction-sale. The special appellant 
must not be allowed to succeed upon such 
a plea, It would indeed be to countenance a 
fraud, and we are, therefore, of opinion that 
upon the facts stated above, no cause of ac- 
tion did or could accrue to the special res- 
pondent prior to the date of his purchase 
in 1862. i 


for the above reasons we dismiss this 
special appeal with costs, 


The th August 1870. 
Present : 
The Hon’ble L. S. Jackson, Judge. 


Execution—Appealed decree—Duty of 
ap plicant—Procedure. 


In the matter of 


Toondun Singh, Petitioner, 


VETSUS 
Pokh Narain Singh and others, Opposite 
Party. 


Mr. J. W. B. Money for Petitioner. 


Baboos Mohendro Lall Shome and Mohesh 
Chunder Chowdhry for Opposite Party. 


Where the decree to be executed is that of the Zillah 
Court, and that decree has been affirmed in appeal by 
the High Court, the party applying for execution should 
state whether or no a further appeal to the Privy 
Council has been preferred. 


The application to execute the decree of an Appellate 
Court should be made to the Court which passed the 
first decree, upon or after the receipt by that Court of 
the copy of the decree certified by the Appellate Court; 
but qguere whether execution should be allowed to issue 
upon a certified copy procured by the parties and pre- 
sented to the Judge by petition. 


Jackson, J.— THIS application as worded 
in the amended petition of Toondun 
Singh, is an application to set aside the 
order of the Judge of Patna for execution 
in two cases against the said Toondun 
Singh; but, on the argument, the learned 
Advocate who appeared for the petitioner, 
rather invoked the interference of the Court 
by way of asking for the exercise of its 
discretion in ordering security to be taken 
from the opposite party. 


The facts are these :—That Toondun Singh 
was appellant in two regular appeals before 
this Court, both of which were dismissed by 
this Court on the 20th April last. On the 
Zist April, that is, a day after that, an ap- 
plication was made to the proper Officer of 
this Court for a memorandum or estimate of 
costs, with a view to the filiug of an appeal to 
England against the decision of this Court ; 
and that, onthe 3rd of May following, the 
petitioner actually completed his petition 
for leave to appeal to Her Majesty in Coun- 
cil in those cases, by making a deposit for 
costs and giving the usual security. But in 
the meantime, on the 2nd May, the opposite 
party made an application to the Zillah Judge 
for execution of the decrees which they 
had obtained, ‘that application being made 
upon certified copies of the decrees of this 


$ Court. 


B 
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It is stated that on the 2nd of May, the 
petitioner had addressed a petition to the 
Judge of Patna on stamp paper, despatched 
by post and registered, stating that it was 
his intention to appeal to Her Majesty in 
Council, and that he had taken the requisite 
preliminary steps; and this statement is 
supported by the production of the register- 
ed receipt for the cover despatched to the 
Judge. 


The Judge, gu receiving the application 
to execute, called for a statement from his 
office, which statement informed him that 
the record of the ease had not been received 
from the High Court. On the 5th of May, 
the Judge ordered execution to issue; and, 
on subsequent dates, the petitioner made 
various. ineffectual efforts to obtain stay of 
execution, both in this Court and in the 
Zillah Court. 


It appears that a separate appeal has been 
made in the usual way ‘against the order of 
the Judge ordering execution, with a view 
of having that order set aside. It is not 
at all clear to me, but that I might pro- 
ceed on the present application to set the 
order aside, but as an appeal has been pre- 
ferred for that purpose, I think it advisable 
not to enter upon that question but to re- 
strict myself to the question which has been 
_ submitted for decision, namely, whether this 
isa case for the exercise of the discretion 
of the Court in ordering security to be 
taken from the opposite party. 


_ This case bears a curious resemblance to a 
case which came before the late Chief Justice 
and Mr. Justice Mitter on the 10th July 
1869, that is, the case of Ram Koomar 
Koondoo aud another versus James Mac- 
queen. That was also a case in which the 
party in possession of the decree of this 
Court had used a very remarkable and 
unusual diligence in applying for execution, 
although the unsuccessful party was just 
then taking proceedings to appeal to the 
Privy Council. In that case, the Chief 
Justice, taking the circumstances into con- 
sideration, was of opinion that they amounted 
to a sufficient cause for exercising such 
discretion, and accordingly security was 
ordered to be taken. | 


It appears to me that the present case is 
even a stronger one than the case of Mac- 
queen. Itis true that the application for 
the admission of an appeal took place a few 
days earlier in the case of Macqueen than 


it did in the present case, but Uf: is ac- 
counted for by a slight differenc@ in the 
practice which has since obtamed in the 
matter of appeals to the Privy Council. At 
that time an application to appeal to,Eogland 
was put in on a deposit merely of 500 
rupees for costs. The practice has since, ‘ 
become more stringent, and parties are 
obliged to apply for an estimate of those 
costs and to deposit the amount estimated 
at the same time with their petition of ap- 
peal ; and, consequently, when under the 
present practice a party makes application 
to obtain an estimate, he may be considered 
as forward in his appeal as under the old 
practice when he actually put in the peti- 
tion of appeal. 


The Chief Justice pointed out in Mac- 
queen’s case thatit was the duty of the 
party applying for execution to fill up the 
proper column in the tabular form of his 
application with a’ statement whether an 
appeal had been preferred against the judg- 
ment which it was proposed to execute. Of 
course, when the decree to be executed 
is that of the High Court, the very matter 
necessary to be certified is whether an ap- 
peal to the Privy Council has taken place 
or not. I am of opinion that where the 
decree is that of the Zillah Court, and that 
decree has been affirmed in appeal by 
the High Court, it is still necessary to 
state whether a further appeal to the Privy 
Council has been preferred or not. It ap-- 
pears that in the ease before me, both the 
decree of the High Court and the decree of 
the Zillah Court were sought to be executed. 
It was clearly the duty of the decree-holder, 
therefore, when he was going to apply for 


‘execution, to satisfy himself by enquiring 


in the proper office of this Court whether 
any steps had been taken by the party to- 
wards lodging an appeal to the Privy 
Council. Ido net absolutely say that he 
would be bound to state in his application 
toexecute the decree the fact that an esti- 
mate had been applied for, though he cer- 
tainly would be bound to state the fact of 
an appeal having heen lodged, and though 
it would add greatly to the good faith 
of his application if he also informed the 
Court of the preliminary step which had 
been taken. In this case, it seems that the 
appeal had not been lodged, and therefore 
the party applying for execution was not 
bound to intimate to the Zillah Court the 
fact of the intention to make an appeal; 
but, on the other hand, it seems that the 
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petitidger had communicated to the Judge 
the fal that he was about to appeal; and 
J think we are entitled to assume that the 
Judge had received that intimation, because 
the registered receipt for the letter contain- 
ing it hasbeen produced. In short, I see 
no reason to doubt but that the communi- 
cation in question did reach the Judge, and 
ought to have put him on his guard. 


But besides that, it seems to me there 
were other reasons why the Judge should 
have hesitated in issuing this order for exe- 
cution. In the first place, the application 
was made upon a certified copy of the 
decree of the High Court. Section 361 
Act. VIII of 1859 provides that “a copy 
“of the decree or other order disposing of 
“ the appeal, certified by the Appellate Court 
“or the proper Officer of such Court, and 
‘‘-sealed with the seal of the Court, shall be 
“transmitted to the Court which passed the 
“first decree in the suit appealed from, aud 
‘shall be filed with the original proceedings 
“in the suit, and an entry of the judgment 
‘of the Appellate Court shall be made in 
“ the original register of the suit;’’ and then 
Section 362 provides “ application for exe- 
“ cuțion of the decree of an Appellate Court 
“shall be made to thé Court which passed 
‘“‘the first decree in the suit, and shall be 
& executed by that Court in the manner and 
“according to the rules hereinbefore con- 
“tained for the execution of original de- 
“í crees.” 


From these two Sections and from the 
order in which they appear, I apprehend 
that the application to execute the decree 
of an Appellate Court should be made to 
the Court which passed the first decree, 
upon or after the receipt by that Court of 
the copy of the decree certified by the 


Appellate Court and transmitted to the’ 


original Court ; but I am inclined to think 
that execution should fot be allowed to 
issue upon a certified copy procured by 
the parties and presented to the Judge by 
petition. 


In addition to that, it appears that the 
Zillah Judge, when applied to for execution, 
was not even in possession of the record 
or original decree which he was asked to 
execute. He was informed by his own 
officer that those papers had not yet been 
‘ received from the High Court. Section 15 
Act XXIII of 1861 provides that “ if 
% it shall be shown to the Court on receiv- 
“ ing application for execution of the de- 
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‘cree that the particulars do not corres- 
‘ pond with the original decree, the Court 
“shall either return the application for 
‘correction to the person making if, or 
“ shall, with the consent of such person, 
“cause the necessary correction to be 
“ made.” Now, this Section is one which 
takes the place of a repealed Section of 
Act VIII of 1859, namely, Section 215, 
by which the Court is actually directed to 
compare the application for execution with 
the original record of the pit, and if they 
shall be found to correspond, to order execu- 
tion to issue. The provision which is now 
in force is less stringent; and it has been 
contended that if cannot be necessary iu 
all cases to compare the application to 
execute with the original decree and record ; 
because, if so, it would be impossible to 
take out execution of decrees which had 
been appealed from. 


It is not necessury to decide how far the 
circumstance of the record having been 
transmitted to the Appellate Court is an 
impediment to execution, but it seems to 
me that the application to execute under 
those circumstances is made at such a time 
and in such a manner as to induce at any 
rate considerable caution in the Court which 
is asked to execute the decree. 


In addition to that, Section 216 of the 
Code of Civil Procedure provides that 
« if an interval of more than a year shall 
‘have elapsed between the date of the 
‘decree and application for its execution, 
“ the Court shall issue a notice to the party 
“ against whom execution is applied for, 
‘requiring him to show cause why the 
‘decree should not be executed against 
“ him.” 


Now, we have no actual statement before 
us that any such notice was issued, but 
from the dates I have given it seems toler- 
ably clear that no such notice could have 
been given, because the order allowing exe- 
cution was issued only three days after the 
application was filed. Now, in a case of 
this nature, where the interests were very 
large and the contest very keen, and where 
guch remarkable alacrity had been exhibited 
by the decree-holder, it was surely advisable 
on the part of the Judge to exercise a little 
circumspection and to satisfy himself that 
no one would be prejudiced by issuing the 
warrant, 


Section 221, Code of Civil Procedure, to 
which I referred in the Full Bench case which 
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has been cited to-day, reported in VI Weekly 
Reporter, page 84, points out that the Judge 
is to weigh and consider before he issues 
the warrant of execution, and is not to issue 
it if he sees any reason to the contrary, 


Now, I should be the last person to dis- 
courage or punish unusual diligence on the 
part of decree-bolders. We have too much 
reason to complain of the contrary practice, 
and if it appeared that the party was exer- 
cising reasonable and proper activity in secu- 
ring his own rights, I should think it proper 
to assist and encourage him in every way. 
But where the diligence is of so extraor- 
dinary a character as it appears to be in 
the preseut case (because it had become 
known that measures were being taken to 
prosecute an appeal to the Privy Council, ) 
I think that the conduct of the parties 
suggests a reason for exercising the discre- 
tion which this Court possesses of ordering 
security to be taken even after execution 
has been taken. That this Court possesses 
this power is, I think, clear, not only from 
thé decision of the Chief Justice, but from 
the case in X Moore’s Indian Appeals, refer- 
red to in the Full Bench case, 






























Tam of opinion from the whole of the 
circumstances of this case, that good cause 
has been made out for exercising the discre- 
tion of this Court, and that the Judge 
should be ordered to call upon the decree- 
holder to give security to his satisfaction for 
executing the decree which may be passed 
by the Privy Council ; and in default of 
giving such security, the petitioner should 
be allowed to resume possession of his pro- 
perty on giving such security. 





. The 5th August 1870.. 


Present: 


The Hon’ble H. V. Bayley and F. B. Kemp, | 


Judges. 


Law (Mitakshara) — Bro- 
ther’s grandson. 


Case No. 392 of 1870, 


Hindeoo 


Special Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 21st December 1869, reversing a de- 
cision of the Moonsiff of Pursa, dated 
the 29th June 1869, 


a 
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fant) , 


. 


REPORTER, 


Mussamut Oorhya Kooer (Defe 
Appellant, 


versus 
Rajoo Nye Sookool (Plaintiff) Respondent. 


Baboo Romesh Chunder Mitter for 
Appellant. 


Baboos Debendro Narain Bose and Taruch- 
nath Dutt for Respondent. 


Under the Mitakshara law, a brother’s grandson 
may be an heir. 


Bayley, J—Waz think the judgment of 
the Lower Appellate Court in this case 
must be reversed, and the case remanded for 
re-trial on the merits. 


It is admitted on both sides that Bhikaree 
was the common 


aneestor of the 


family. He had 


> 


| 
HR 
(Ta ar, 
Ram Sewuk, 
wife Moracho Kooer, 


Chintamun 


? 


two sons, Gunga 
Sookool and So- 
bha Sookool: 


Gunga Sookool 


Sabha Sookool 
wife 





m, 
Oorhya Kooer (Defendant), 


Ba 
seed 
pea 

rae 


(died childless), 


? 


died leaving two 


Ram Gola 


sons, Bhikoo ‘and 
Doorga. Bhikoo 
died childless. 
Doorga had two 


BHIKAREE 
Raj Narain 
(Plaintiff) 


tl 


sons, Hem Na- 


Gunga Bookool, 


rain and Raj Na- 
Raj Na- 


rain is the plaint- 


rain. 


Hem Narain 


_ Bhikoo 
(died childless), 
e 


iff in this case. 


Sobha Sookool died leaving two sons, of 
whom one died childless, and the other 
Chintamun had two sons, Toolsee and Munoo. 
Toolsee had two sons, of whom one died 
childless and the other Banee was the father 
of Ram Golam, the husband of Oorhya 
Kooer, the principal defendant No. 1 in 
this case. 


Munoo, the second son of Chintamun, had 
two sons, Dull and Ram Sewuk. Dull died 
childless, and Ram Sewuk is the husband 


Civil 


of M&acho Kooer, whose property the 
plaintif&claims in this suit. 


è 

The allegation of the plaintiff is that after 
the death of Munoo, Ram Sewuk inherited 
his property, and after his death, his wife 
Moracho Kooer was in possession ; that 
Moracho Kooer died in 1269 ; Ram Golam, 
the husband of defendant No. 1, died during 
the life-time of Ram Sewuk; and therefore 
he (plaintiff) was entitled to the estates left 
by Moracho Kover, being the next of kin. 


The defendants denied these facts and 
alleged that Dull and Ram Sewuk, the sons 
of Munon, had pre-deceased Munoo ; that on 
Munoo’s death, Ram Golam, the husband of 
defendant No. 1, who was then living, in- 
herised bis property, and after Ram Golam’s 
death, she (defendant) as the legal heir and 
representative of her deceased husband, was 
in possession of the disputed property. 


Upon these statements of the facts, the first 
Court held that the plaintiff failed to prove his 
allegations ; that defendant No. 1 had proved 
her allegations as to the sons of Munoo having 
pre-deceased him, and that Ram Golam in- 
herited the estates left by Munoo. The 


first Court, therefore, dismissed the plaint- 


iff’s suit. 


On appeal, the Subordinate Judge, without | 
adjudicating the conflicting facts alleged on ` 


one side ‘and denied on the other, held that 
even if the sons of Munno pre-decensed him 
and Ram Golam was living when Munoo 
died, yet when Ram Golam was the brother's 
grandson of Munoo Sookool, he, under the 
Mitakshara law, was not entitled to Munoo’s 
property, and that the plaintiff as cousin of 
the deceased was entitled to succeed. The 
Lower Appellate Court, therefore, reversed 
the first Court’s judgment. 


We are of opinion that the Lower Appellate 
Court is clearly wrong in holding that under 
the Mitakshara law a brother’s grandson 
is no heir. The judgment of the Lower 
Appellate Court must, therefore, be reversed, 
and the ‘case remanded to the Judge of the 
District for trial of the following issues :— 


1s¢ly.— Whether, as alleged by the plaint- 
iff, Ram Sewuk inherited the property of 
his father Munoo Sookool and was succeeded 
in it by his wife Moracho Kooer, or whether, 
as alleged by tbe defendants, Ram Sewuk 
and his brother pre-deceased Munoo. 


- 2ndly.—If it is proved that the property 
was inherited by Ram Sewuk and succeeded 
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to by his wife Moracho Kooer, the question 
will have to be decided whether, as alleged 
by the plaintiff, Ram Golam pre-deceased 
Ram Sewuck or his widow Moracho Kooer. 
If, on the other hand, it is proved that 
Rum Sewuck and his brother pre-deceased 
their father Munoo, the question will still 
have to be determined as to whether Ram 
Golam pre-deceased Munoo. 


The Judge will come to a clear finding 
on these points, and then apply the Mitak- 
shara law to the facts as found. 





The th August 1870. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble Sir Charles 
Hobhouse, Bart., Judge. 


Section 271 Act VIII. 1859—Equity— 
Redemption—Sale of moritgagee’s 
rights—Money decree. 


’ Case No. 184 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Tirhoot, 
dated the 12th February 1870, reversing 
an order of the Moonsiff of Mozufferpore, 
dated the +th September 1869. 


Fukeer Buksh (Decree-holder) 
Appellant, 


VETSUS 


Chatturdharee Chowdhry (Judgment -debtor) 
Respondent. 


Moonshee Mahomed Yusoof for Appellant. 
Mr. R. E, Twidale for Respondent. 


The proviso in Section 271 Act VIII of 1859 applies 
to a case where the property is actually sold subject to 
a mortgage, and where the purchaser is in fact only 
buying the equity of redemption which remains in the 
judgment-debtor ; and it does not apply where there 
is merely the right by law in the mortgagee to enforce 
his mortgage against the purchaser, 


Where a mortgagee brings a suit upon his bond, and 
obtains a decree for the money due, which decree says 
that execution shall be had against the property 
pledged and then against the person, it is competent 
for him to waive his right as mortgagee, and resting 
upon his money decree’to seek to have a share in the 
surplus proceeds of sale under Section 271. 


Couch, C. J.—Wes think that Section 
271 Act VIII of 1859, or rather the proviso 
in that Section, is intended to apply toa 
case where the property is actually sold 
subject to a mortgage, and where the transac- 
tion is such that the purchaser is buying 
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the property subject to the mortgage, where 
he is, in fact, only buying the equity of re- 
demption which remains in the judgment- 
. debtor ; and it does not apply to a case where 
there is merely the right by law in the 
mortgagee to enforce his mortgage against 
the purchaser. This appears to have been 
the view taken by this Court in a decision 
reported in VI Weekly Reporter, Mis- 
cellaneous Rulings, page 13. There the Court 
says :—“ It is not equitable that the pur- 
“chaser who purchased and paid for only 
“ the mortgagor’s interest in this property, 
“ should hold it released from Gregory’s 
“ lien.” Now, here it does not appear that 
the sale to the purchaser was in fact subject 
to the mortgage. By “in fact” we mean 
that it was not so subject by the contract 
of sale, and there-was merely a legal right 
existing which might be capable of being 
enforced. It seems that a petition which 
was presented by the present appellant was 
not taken notice of, and neither in the pro- 
clamation of sale nor in any of the sale pro- 
ceedings is mention made of the existence 
of any mortgage. Nor is there anything 
to show that-only a limited right of the 
judgment-debtor was to be sold. There- 
fore, upon that construction of Section 
271, we should say that the proviso does 
not apply to the present case. 


We think there is another ground upon 
which it may be held that the above Section 
-does not, apply; and thatis this, that it 
was competent for the present appellant to 
waive his right as a mortgagee, and to bring 
his suit for the recovery of the money due 
to him upon the bond. He did bring that 
suit, and. gotadecree for the money, It 
is true that that decree says that the 
execution shall be had against the property 
which was pledged and afterwards against 
the person. Nevertheless, it is a decree for 
the money which was due upon the bond; 
and we think it was competent for him to 
say I am content to rest upon the decree 
which I have obtained, and waive the right 
which I have as mortgagee; and resting upon 
that decree, I now seek to have a share in 
the surplus proceeds of sale under Section 
271. We think he is entitled to do that, 


For both these reasons, it seems to me that 
the decision of the Court below is wrong. 
This view is in accordance with the decision 
of Mr. Justice Steer and Mr. Justice 
Lievinge, reported in the Gap Number, 
Weekly Reporter, 1864, page 325. 
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We reverse the decision of thaf Lower 
Appellate Court with costs of thig Court 
and of the Lower Appellate Cour’ and the 
order of the first Court will stand. 


The 5th August 1870. 
Present: 


The Hon’ble H. V. Bayley and F, B. Kemp, 
Judges. 


Cross-Appeal. 
Case No. 961 of 1870 under Act X of 1859, 


Special Appeal from a decision passed by 

- the Additional Judge of Jessore, dated 
the 14th February 1870, modifying a 
decision of the Deputy Collector of Nur- 
rail, dated the 31st March 1868, 


Shama Churn Ghose (Plaintiff) Appellant, 
VETSUS 


Radha Kristo Chaklanuvis (Defendant) 
Respondent. < 


Baboo Bungshee Dhur Sein for Appellant, 


Baboo Anund Chunder Ghossal for 
Respondent. 


There can be no cross-appeal after the appeal is 
withdrawn, 


Bayley, J.—Tue pleader for the special 
appellant requests to withdraw the special 
appeal, offering to pay the costs of the 
respondents, who have appeared in this 
Court. The Court® was prepared to accede 
to this request when the respondent’s pleader 
urges that he had a cross-appeal to make, 
notwithstanding the withdrawal ; and that he 
has given intimation of this to the special 
appellant’s pleader. 


Section 848 Act VIII of 1859 provides 
that “ upon the hearing’ of au appeal, the 
respondent may take any objection to the 
decision of the lower Court. It is clear 
that by the withdrawal of the special appeal, 
there was no hearing of the appeal, and 
there being no appeal the respondent had 
nothing to file a cross-appeal against, 


+. 
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roo \ The 8th August 1870. 
e -= Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble E. Jackson 
Judge. 
Registration in zemindar’s sherish- 
tah — Sale of tenure — Zemindar’s 
assent—Dakhillahs. 


Case No. 529 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of West Burd- 
, wan, dated the 30th December 1869, 

reversing a decision of the Moonsiff of 
. that District, dated the 20th September 
1869. 


Bharut Roy (Defendant) Appellant, 
versus 


Gunga Narain Mohapattur and others, 
(Plaintiffs) Respondents. 


Baboo Umbika Churn Bose for Appellant. 


Baboo Bungshee Dhur Sein for Respon- 
dents. 


Non-registration in the zemindar’s sherishtah does 
not invalidate the sale of a tenure. 

‘By accepting rent the zemindar assents to the trans- 
fer of a tenure whether the whole is sold or a part only. 


The party producing dakhillahs is bound to give 
some evidence of their baving been signed by the 
person by whom they purport to have been granted, 
although the opposite party does not. deny the signa- 
ture. 


Couch, C. J.—THE decision of the Judge | 


that the purchase by Bharut Chunder was 
invalid, because he had not got his name 

registered ‘in the zgemindnr’s sherishtah, is 

opposed to many decisions of this Court, 
and cannot be supported. 


Assuming it to be the case, although. 
there is no evidence of the fact upon the 
record, that this was a sale of a part of the 
tenure, it would make no difference in the 
application of the rule laid down in those 
cases, that the zemindar, if he accepts rent, 
assents to the transfer of the tenure, be- 
cause he may assent to a sub-division of it. 
The act of receiving rent would be evi- 
dence of assent in the one case as much as 
in the other. 


But the case must be remanded, because 
there is no finding by the Lower Appellate 
Court upon the question whether the zemin- 
dar did accept rent or not. It was alleged 
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that dakhillohs which were produced were 
signed by the plaintiff, and ıt may probably 
be inferred that they are genuine, because 
the plaintiff did not deny that he had signed 
them. But we think we cannot sanction 
that mode of proceeding and say that the 
party producing them was not bound to 
give some evidence of their having been 
signed by the person by whom they purport 
to have been granted. This does not appear 
to have been done. There seems to have 
been no proper enquiry with reference to 
those dakhillahs. It seems to have been 
assumed that they were genuine. The 
plaintiff has a right to have that question 
determined by the Appellate Court, as he, 


in his grounds of appeal, alleged that the- 


dakhiliahs were false. 


The case, therefore, must be remanded ; 
but each party must be at liberty to give 


| evidence in regard to these dakhillahs, so 


that any defect in proof may be supplied, 
if the parties think fit to supply it. The 
costs. of this appeal must follow the final 
result of the case. 





"The 8th August 1870. 


Present: 


The Hon’ble Sir Richard Couch, Kt., Ohief 
Justice, and the Hon’ ble E. Jackson, Judge. 


Arbitration award— Appointment of 
arbitrators. 


Case No. 679 of 1870. 


Special Appeal from a decision passed by 


the Additional Judge of Jessore, dated 
the 24th February 1870, affirming a 
decision of the Moonsiff of that District, 
dated the 4th October 1869. 


Rash Beharee Roy antl others (Defendants) 
Appellants, 


VETSUS 


Doorgabur Roy and others (Plaintiffs) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


Baboos Grija Sunkur Mojoomdar and Issur 
Chunder Chuckerbutty for Respondents. 


Where parties do not give their consent to the 
appointment of arbitrators and the judgment proceeds on 
the arbitration award, the decree is not binding on 
those parties. 
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Where four arbitrators had been appointed and only 
two acted, the award was held to be invalid. 


Couch, C. J.—THe decision of the first 
Court is obviously founded on the award of 
the arbitrators. Itseems that the Moonsiff 
heard the matter argued by the pleader of 
each party and came to the conclusion that 
the award was correct, and he gave a judg- 
ment in accordance withit. Ashe examined 
no witnesses, he cannot be said to have given 
an ex-parte decree which would bind the 
parties who did mot appear. 


As‘the judgment of the Lower Appellate 
Court proceeded on the award, the decree 
cannot be binding on the parties who did 
not give their consent to the appointment 
of, the arbitrators, and the proceedings are 
invalid, not only against those two defend- 
ants but also against the other defendants, 
because of the four arbitrators who were 
appointed, only two’ acted, and therefore 
there is not a valid award. The whole of 
the proceedings seem to be irregular and 
illegal, and the decrees of both the Lower 
Courts must be reversed, and the case re- 
manded to the Court of first instance for 
re-trial. 


Costs will follow the final result. 





The 9th August 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Section 15 Act XIV. 1859—High 
Court’s powers of superintendence. 


In the matter of 
Doorga Soonduree Debia, Petitioner, 
VETSUS 


Kashee Kant Chuckerbutty and another, 
Opposite Party. 


Mr. G. C. Paul and Baboo Mohinee Mohun. 


Roy for Petitioner. 


Mr. J. T. Woodroffe and Baboos Romesh 
Chunder Mitter and Rash Behkaree 
Ghose for Opposite Party. 


A party dissatisfied witha legitimate finding under 
Section 15 Act XIV of 1859, has a special remedy by 
a suit in a Civil Court, and cannot claim the High 
Court’s interference under Section 15, 24 and 25 Vic, 
Cap. 104, except where the Judge has exercised a juris- 
diction which he has not or has refused to exercise 
a jurisdiction which he has, 


Loch, J.—AN application on thg part 
of Doorga Svonduree Debia was prfocaiea 
to this Court on the 7th July 1870,Fobject- 
ing to the proceedings of the Subordinate 
Judge of Rajshahye in a case brought by 
her under the provisions of Section P5 Act 
XIV of 1859. The objection taken to the 
proceeding of the Subordinate Judge, which 
bears date the 26th May 1870, is that the’ 
Judge has, iustead of confining his attention 
simply to the question of possession and 
dispossession, entered into and decided mat- 
ters quite extraneous to that point, which 
ought never to have been decided in a case 
brought under that Section; and it is urged 
before us that the Subordinate Judge has 
uot tried the real issue between the parties, 
namely, whether the lady, Doorga Soonduree 
Debia, was dispossessed of the property 
without her own consent ; and otherwise than 
by due course of law. 


Doorga Soonduree appears to have been 
the guardian of Chunder Nath Moitre. It 
appears that Doorga Soonduree was in pos- 
session of the property in dispute as guar- 
dian of.her adopted minor son, Chunder 
Nath Moitre, and she alleges that she held 
possession of the property under the terms 
of the will executed by her husband, bear- 
ing date the 17th Jeit 1260. She alleges 
further that the minor son, Chunder Nath, 
in collusion with others, ousted her from 
possession, and she therefore prayed to be © 
put in possession as before. 


The defendant, as far as we can gather 
from the judgment and what is stated to 
us, alleged that he had attained majority and 
that he merely assumed the charge of the 
property which really belonged to him, and 
bis mother’s guardianship ceased on his 
attaining majority. 


Three issues were fixed by the Subordi- 
nate Judge :—the first on the point of 
limitation ; the second with regard to pos- 
session; andthe third with regard to adoption, 


The first was given in favor of the plaint- 
iff. With regard to the third, the Subor- 
dinate Judge very properly refused to enter 
into it. With regard to the second, which 
wus the real question, we find, no doubt, that 
the Subordinate Judge has entered into 
various matters and has included various 
points in that issue which were quite un- 
necessary, and he has ‘entered into various 
subjects which he should not have touched 
upon in disposing of a case like the one 
before us, On the main point,. however, 
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viz, Wi the lady in possession and was 
she dispgssessed,—he, after giving various 
reasons n®t much fo the purpose, comes to 
the conclusion that the lady was never dis- 
possessed. Now, that is a legitimate finding 
under the provisions of Section 15 Act XIV 
_of 1859 ; and if Doorga Soonduree is dissa- 
tisfied with that finding, she has a remedy by 
a suit in the Civil Court which the law has 
provided, but not the remedy which she has 
now sought. She has asked us to interfere 
under the provisions of Section 15 of the 24 
and 25 Victoria, Cap. 104, and to exercise 
the special powers that are given to us by that 
Act. Now, it has been held by a Fall Bench 
of this Court, in a case reported in VII 
Weekly Reporter, page 520, that where a 
Court having jurisdietion refuses to exercise 
that jurisdiction, the High Court may, un- 
der the powers given to it by that law, 
require the subordinate Court to exercise 
its proper jurisdiction. It has also been 
held on more occasions than one, for instance 
in the case reported in. XIII Weekly Re- 
porter, page 439, that the Court may inter- 
fere when a lower Court has exercised a 
jurisdiction which it has not. Mr. Justice 
Bayley in that case says—“ It has been held 
“by almost concurrent decisions of this 
‘ Court that ordinarily cases under Section 
“« 15 of the Charter Act should only be ad- 
& mitted when the Judge has refused a juris- 
“ diction which he has, or exercised a juris- 
diction which he has not.” 


Now, in this case, it is clear that the 
Judge exercised the jurisdiction which he 
had, though he may have come toa wrong 
conclusion, and may have given wrong 
and absurd reasons for coming to .the con- 
clusion which he has done: still we cannot 
say that he has refused to exercise a jurisdic- 
tion which he has, or that he has exercised 
the jurisdiction which he has not. He has 
gone into the case, and forereasons which he 
has given he has come to the conclusion 
that the plaintiff was not dispossessed ; and 
such being the case, we think we are pre- 
cluded from interfering with the proceeding 
of the Court below and must leave the peti- 
tioner to seek the proper remedy, which is 
to institute a suit in the Civil Court, if so 
advised, that being the remedy prescribed 
by the provisions of Section 15 Act XIV 
of 1859. We think, therefore, that this 
rule must be. discharged with costs,—one 
hundred rupees being allowed for costs. 


‘Hobhouse, J.—L think the learned Coun- 
sel, Mr. Woodroffe, has taken the right 
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legal view of this case. ‘The question which 
the Judge had to ficd under the provisions 
of Section 15 Act XIV of 1859, was 
whether the plaintiff in this case had been 
dispossessed of the property in dispute 
against her consent and otherwise than by 
due course of law. Now, what the Judge 
seems to me to have found, absurdly enough 
it may be upon the reasons which he assigns, 
was this, viz., that in the view in which the 
case had been put before him by the vakeel 
for the plaintiff, ¿. ¢., in th@ view that the 
plaintiff was in possession of the property as 
of her own right, the plaintiff had not been 
dispossessed at all, Having found, therefore, 
that the plaintiff had not been dispossessed 
at alt, the Court seems to me to have exer- 
cised the jurisdiction which it had, and in 
exercising it, dismissed the plaintiffs suit. 


Then, the question is what is the plaiutiff’s 
remedy ? Can she ask us to interfere under 
the provisions of Section 15 of the Char- 
ter Act; or has she any other remedy which 
prevents us from interfering under the 
provisions of that Section? I think the 
Judges are right in the case reported in 
XIL Weekly Reporter, page 104, when they 
say that in such a case, that is, as I under- 
stand it, where the Judge has exercised 
his jurisdiction and come to a decision upoa 
the point on which he had decided, that in 
such a case we have no jurisdiction to inter- 
fere under the provisions of Section 15 
of the Charter. By Section 26 Act XXIII 
of 1861, it is provided that—‘‘ No appeal 
“shall lie from any order or decision pass- 
“edin any suit instituted under Section 
“15 Act XIV of 1859 (to provide for the 
“limitation of suits), nor shall any review 
“of any such order or decision be allowed.” 


So that here there can be no appeal, nor 
can there be any review nor any procedure 
in that way. Then what is the procedure ? 
Section 15 Act XIV of 1859 distinctly 
states what that procedure is. It says— 
“Nothing in the Section shall bar the 
“person from whom such possession shall 
“have been so recovered, or any other per- 
“son, instituting a suit to establish his 
“ title to such property aud to recover pos- 
“ session thereof within the period limited 
“by this Act.’ So that the remedy by 
way of appeal or by way of review is 
barred, and a special remedy is declared. - 
How then can it be said that under Section 
15, except it may be where the Judge has 
exercised a jurisdiction which he has not, 
or he has refused to exercise a jurisdiction 
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which he has, how can it be said that we 
can interfere under Section 15 of the 
Charter ? 


I have only one other remark to make, 
and that is this,—that this case is distinguish- 
able from the case to be found in XI Week- 
ly Reporter, page 229. In that case, as the 
very wording of the Judge’s decision shows, 
the Judge had not in reality determined the 
point before him, but here in so many 
words the Judge has determined that point. 
He may have given a wrong decision on the 
point in law, but he has not the less deter- 
mined that point. 


J agree that the rule must be discharged, 
and the petitioner must pay the costs of this 
rule, costs being assessed at one hundred 
rupees. 





The 10th August 1870. 
Present: 


The Won’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Bond—Mortgage—Jurisdiction— 
Small Cause Court. 


Reference to the High Court by the Ex- 
Oficio Judge of the Small Cause Court at 
Darjeeling, dated the 15th June 1870. 


Webb on the part of Lloyd’s Bank, Plaintiff, 
VETSUS 
Rinchiden, Defendant. 


A lent money to B on a mortgage-bond in wbich it 
was stipulated that if the amount lent was not re-paid 
on a date specified, the lender was to cause the mort- 
gaged land to be sold and to pay himself out of the pro- 
ceeds accounting for any difference to the borrower, who 
was responsible for any portion of the debt not covered 
by the proceeds. 


Hep that the right which accrued to the lender un- 
der that contract was to have his mortgage lien on the 
land declared, and to have the property sold in satisfac- 
tion ; and, if after sale the debt was not satisfied, to 
proceed against the debtor for the balance, 


Heutp accordingly that a suit to recover on the bond 
in question was not cognizable by the Small Cause 
Court, which could not give plaintiff such a decree as the 
above or the remedy to which alone he was entitled, 


Reference.—THE point which I wish refer- 
red is—Is the case cognizable by the Small 
Cause Court ? 


The facts of the case are these :—The 
plaintiff sued before me, in my capacity of 
Small Cause Court Judge, on a bond special- 
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ly registered, copy of which I anfex. IXe 
occurred to me, for the reasons Avhich I 
shall presently give, that the cas was not 
cognizable by me in such capacity. T told 
the plaintiff so and as I also hold the 
powers of a Moonsiff in the District, E direct- 
ed with the concurrence of the plaintiff . 
that the case should be registered as one 


submitted to me in my capacity of Moon- 
siff. 


I then learnt for the first time that the 
case had been already taken before Mr. W. 
C. Muller, who also exercises the powers of 
a Moonsiff in the District, who had rejected 
it on the ground that it was eognizable by 
the Small Cause Court only. 


I am of opinion that the ease is not cogniz- 
able by the Court of Small Causes, and X 
have, as Small Cause Court Judge, rejected 
it. Ihave in my capacity of Moonsitf dis- 
posed of ‘it subject to this reference whieh I 
make in my capacity of Small Cause Court 
Judge, 


My reasons are as follows :— I admit that 
the case is to be disposed of as one involy- 
ing a claim for money, and that so far it is 
cognizable by a Court of Small Causes. 
My difficulty lies in the execution of decree. 


As aJudge of the Court of Small Causes, 
Tam bound to see that my decree is satis- - 
fied so far as possible from the moveable 
property of the debtor. 


Now, if one thing is clearer to my mind 
than another in regard to the bond it is 
this,—that the parties when they entered into 
the contract fully intended that the debt, if 
not re-paid, should be satisfied from the im- 
moveable property of the debtor a the first 
instance, 


I believe that, the Court deereeing the 
amount should specially say ‘this decree 
“will be satisfied in the’ first instance by 
“ the sale of the immoveable property pledged 
“as security,” and that any decree wanting, 
this specification will be incomplete. 


A decree with such a specification, in my 
opinion, a Court of Small Causes cannot 
pass. 


Lhe judgment of the High Court was 
delivered as follows by 


Jackson, J.—In this case we are ‘of 
opinion that the Judge of the Small Cause 
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Court Qas taken a correct view of the ques- 
tion ok jurisdiction, although we do not 
concur Im the precise reason or mode of 
statement on which that decision is founded. 


The ‘plaintiff lent money to the defendant 
upon a mortgage bond, in which it WAS ex- 
‘pressly stipulated that if the defendant should 
fail to pay the amount lent to him ona date 
specified, the lender was to cause the land 
to which the mortgage velated to be sold, 
‘and pay himself’ out of the proceeds thereof, 
accounting to the borrower for auy differ- 
ence, and the borrower holding himself res- 
ponsible for the payment of any portion of 
the debt which should not be met by the 
‘sale proceeds. 


Tt seems to be clear that, under this con- 
tract, the lender, who was the plaiutiff, was 
not at liberty to bring his suit in the first 
instance for the recovery of the money and 
obtain a money decree. The right which 
‘accrued to him on that contract was to have 
his mortgage lien upon the land declared, 
and to have the property sold in satisfaction 
‘of the debt; aud if after sale the debt should 
‘not be satisfied by the proceeds, he would be 
at liberty to proceed against the debtor for 
any balance of the claim. 


Thereason, therefore, for which the suit was 
not cognizable by the Court of Small Causes, 
in our opinion, was that the plaintiff would 
not be entitled to the decree which he asked 
for; and that the remedy which alone he 
could be entitled to was one which the Small 
-Cause Court could not give him. 


A doubt was in the first instance occasion- 
ed by the statement contained in the Judge’s 
referring letter and also in the plaint, that 
the bond on which the suit proceeded had 
been specially registered ; but it now ap- 
pears not to have been registered in the form 
prescribed by Section 52e0f the Registration 
Act XX of 1866, in the ordinary way by 
the borrower acknowledging personally his 
signature to it before the Registrar. If there 
had been special registration as alleged, it is 
possible we might have come to the conclu- 
sion that. notwithstanding the peculiar word- 
‘ing of the mortgage bond, it was in the 
contemplation of the parties that the vendor 
might proceed in the mode stated in Section 
58 of the Registration Act, and obtain an 
order for execution against the moveable 
property of the debtor. for that supposition, 
-however, there appears to be no foundation, 


Mitter, JI concur. 
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The 10th August 1870. 


Present: 


f 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Decree under Act X—Assignment. 
In the matter of 
Junmejoy Mookerjee,ePetitioner. 


Baboo Motee Lall Mooherjee for Petitioner. 


There is no prohibition or rule of law forbidding the 
assignment of a decree under Act X of 1859, auy more 
than another decree. 

Jackson, J.—We are asked to exercise 
the extraordinary powers of this Court for 
the purpose of setting aside an order made 
by a Collector, reversing the order of the 
Deputy Collector which directed execution 
to issue in an Act X suit. 


The application to execute was made by 
a party who had taken an assignment of 
the decree, and the Deputy Collector was 
of opinion that Act X did not authorize 
the assignment of decrees made under it, 
and that consequently the applicant was not 
entitled to execute. Against this order, 
the applicant appealed to the Collector, and 
the Collector reversed the order and directed 
execution to proceed. 


The judgment-debtor now comes up to us, 
and contends that in the first plxce the 
order of the Deputy Collector being an 
order made after decree was, by virtue of 
Section 151 Act X of 1859, not open to 
appeal; and secondly, he contends that the 
order of the Deputy Collector was right, and 
refers us to.a case to be found in XI 
Sevestre’s Reports, page 138, in which that 
view of the case certainly appears to be 
taken. 


I observe that that was an application 
very similar to this, in which the decree- 
holder by assigument applied to the Court 
to order the Deputy Collector to execute n 
decree which he had purchased. The Court 
in that case were of opinion that Act X of 
1859 contained no legislative provision by 
which such procedings are allowed, and 
therefore refused to make the order. 


For the purposes of the present applicas 
tiou, I think it sufficient to say that I am not 
aware of any probibition or any role of law 
which forbids the assigument of a decrea 
under Act X apy more than anothe rdecree ¢ 
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and that I do not think the point sufficient- 
ly clear to enable us to interfere under the 
extraordinary powers of the Court for the 
purpose of setting aside the order as being 
contrary to law. 


On the other point that the Collector had 
no jurisdiction to interfere with the order 
of the Deputy Collector by way of appeal, 
I think that if we were of opinion that the 
Collector quashed a proper order and made 
an improper erder himself, we should be 
bound to interfere; but as it seems to me 
that the Collector had made a right order 
in the case, and that the judgment-debtor 
seems simply desirous of evading satisfac- 
tion of the decree under which he is liable, I 





do not think we ought to interfere. The 
application is rejected, 
Mitter, J.---I concur. 
The 10th August 1870. 
i Present: 
The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 


Usufructuary mortgage — Suit by 
- heirs—Division of liability. 


Case No. 1084 of 1870. 


Special Appeal from a decision passed by 

| the Officiating Judge of Gya, dated the 
10th February 1870. affirming a decision 
of the Subordinate Judge of that District, 
dated the 29th June 1868. 


Mussamut Mujeedoonissa (Defendant) 
Appellant, - 


VETSUS 


Syud Dildar Hossein and others (Plaintiffs) 
Respondents. 


Hoonshee Mahomed Yusoof for Appellant. 
No one for Respondents. 

In a suit between Mahomedans by the heirs of a zur- 
.i-peshgee mortgagee to recover the amount advanced, 
all the heirs of the mortgagee must be represented 
either as plaintiffs or defendants, or those who sue must 
claim in proportion to what they are entitled to under 
the Mahomedan Law, 


Where money is advanced on a mortgage, the liabi- 
lity canvot be divided, 


Kemp, J.—* z * = g 
e  & a x 7 * at 
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In this case, the plaintiffs are mortgagees. 
pr. the -Detter understauding of the case, it. 
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is necessary to state that the znr-i-peshgee 


was originally granted to two parties, Ahmed 
Ali aud Seebun Sahoo. a 


It is alleged that Ahmed Ali advanced 
Rupees 300 and Seebun Sahoo Rupees 100 of 
the ‘zur-i-peshgee money. The plaintiffs, 
who allege themselves to be some of the 
heirs of Ahmed Ali, further set up a pur- 
chase of the rights and intersts of Seebun 
Sahoo, and sue to recover the whole of the 
zur-i-peshgee money from the mortgagor, 
special appellant. Itis further averred that 
the defendant, mortgagor, dispossessed the 
plaintiffs, mortgagees, of 20 beegahs covered 
by the mortgage in execution of a decree held 
in a suit for setting aside the alleged sale 
of the whole 16 dams share of the property 
of the mortgagor. 


The defendant, mortgagor, denied the 
sale by Seebun Sahoo to Ahmed Ali, and 
objected that all the heirs of Ahmed Ali 
not having joined the suit, the plaintiffs 
should have sued only for the proportionate 
share of the zur-i-peshgee to which they 
were entitled under the Mahomedan law ; 
and on the merits stated that the zur-i- 
peshgee had been realized from the usu- 
fruct. 


The first Court held that the sale by 
Seebun Sahoo to Ahmed Ali was zot proved ; 
that there was no defect of ‘parties ; and on 
the merits that the accounts-had been taken, 
nat of the whole 20 beegahs mortgaged, but 
of the 3-4ths area representiug the share 
of Ahmed Ali; and taking those accounts, 
found that the plaintiffs were entitled to 
Rupees 300, and gave them a decree ac- 
cordingly. 


This decree has been affirmed by the 
Lower Appellate Court. 


We think the judgments of the Lower 
Courts are wrong $ firstly, because in a snit 
to recover the amount of. zur-i-peshgee ad- 
vanced by Ahmed Ali, all his heirs must 
be represented either as plaintiffs or defen- 
dants, or those who sue must claim in pro- 
portion to what they are entitled to under 
the Mahomedan Law ; secondly, we think 
that both the Courts below have erred in 
law in dividing the zur-i-peshgee debt. The 
money was advanced on a mortgage, and the 
liability could not be divided. 


The judgments of both the Lower Courts 
are reversed, and this appeal decreed with 
costs and interest at G Rupees per cent pec. 
puuum, — 


- {sy 


1870.] Civil 


THE WEEKLY REPORTER. 


Rulings. 217 


It must be remarked in the first place that 


q The 10th August 1870. 


® 
Present.: 


The Hon’hble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Pleader ofthe High Court—Act XX 
of 1865. 


Reference to the HighCourt from the Addi- 
tional Judge of Nuddea. 


In the matter of 


Baboo Kishoree Lall Sircar, a pleader of 
the High Court, suspended by the Addi- 
tional Judge of Nuddea from practising 
in his Court. 


Mr. J. W. B. Money and Mr. Mun Mohun 
' Ghose for the said pleader. 


A Zillah Judge has no power under Act XX of 1865 to 
suspend a Pleader of the High Court from practising 
in the Courts of his district on the ground of incompe~ 
tency. His proper course is to make a representation 
to the High Court. i 


Jackson, J.—THE matter comes before us 
in the shape of a reference from the Addi- 
tional Judge of Nuddea, who, for the reasons 
stated in his order made on the 28th July 
last, suspended from practising in his Court, 
pending a reference to the High Court, Baboo 
Kishoree Lall-Sircar, who is a vakeel, as I 
understand, enrolled in this Court under the 
‘Letters Patent of this Court; and who, by 
virtue of that qualification and under the 
authority of Section 45 of the Pleaders’ Act 
(XX of 1865), usually practises in the local 
Courts of the Nuddea District. 


The causes which the Additional Judge 
alleges for having made this order are stated 
to be a general and habitual ignorance on the 
part of this vakeel of his client’s cases, wast- 
ing of the Court’s time, using frivolous argu- 
ments, and making careless statements ; and 
in particular, in a certain appeal case No. 
277 of 1869, in which Baboo Kishoree Lall, 
Sircar was pleader for the respondent, and 
ia which case those faults were committed 
by him according to the Additional Judge’s 
statement in a conspicuous way. The Ad- 
ditional Judge further states that as a sequel 
of this conduct on the part of the pleader, 
he quitted the Judge’s Court in a rude un- 
ceremonious manner, abandoning the case of 
his client, which was afterwards taken up by 
another pleader on the same side, who, as the 
Judge snys, conducted it to a satisfactory 
result. 


these allegations of the Judge are not pre- 
cise in their character, because the statements, 
the arguments, the answer to questious to 
which the Judge refers, and of which he 
makes complaint, are not specifically stated ; 
nor is the letter accompanied by any docu- 
ments or any materials from which the Court 
could ascertain for itself how fur those com- 
plaints were well-founded. 


o 
But the Additional Judge’s statement ig 
answered by an affidavit put in by the 
vakeel himself, and also by another affidavit 
made by a pleader named Judoo Nauth 
Chatterjee, who, in the case referred to, ap- 
peared for the appellant—Kishoree Lall Sir- 

ear being for the respondent. 


I feel bound to say that if the allegations 
contained in those two affidavits are in any 
degree true, not only has grievous injustice 
been done to the pleader before us, Baboo 
Kishoree Lall Sircar, but in all probability 
the interests of a great number of persons, 
appellants and respondents in appeal cases 
before Mr. P., as Additional Judge of Nuddea, 
have been most seriously prejudiced. These, 
however, are in One sense ex-parte statements; 
and I should be sorry to express any final 
opinion in the matter. But one thing I do 
feel bound to say, ‘The Additional Judge in 
his letter not merely charges the particular 
vakeel before us with the sort of misconduct 
ascribed, but he appears to involve in that 
charge the whole body of the pleaders 
or at least a great number of them, prac- 
tising in the Nuddea Court. It is just 
nine years ago since I assumed charge of 
the office of Judge of Nuddea. I held that 
office for about eight months ; and J think 
it right to say that during my experience 
of the business of that Court, the conduct 
of the local bar was in general extremely 
creditable, and marked both by good con- 
duct on the part of the pleaders and by 
general capacity and intelligence. 


The first order which we have to make 
in this case is one which, we think, we must 
make without hesitation, and without hear- 
ing further argument on the subject, and. 
that is that the erder of the Judge suspend- 
ing from practising in his Court a pleader 
of this Court, is one made without warrant 
of law and must be absolutely set aside. 

. Section 44, Act XX of 1865, expressly 
provides that none of the foregoing provi- 
sions of the Act, except Section 39, shall 
apply to-advocates, vakeels-and attorneys-at~ 
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‘law, admitted and enrolled by any High 
Court under the Letters Patent by which 
such Court is constituted, nor to mookhtears 
practising in such Courts. 


Of course, it is evident that every Court 
must possess the power of repressing con- 
duct committed in its presence or towards 
it, which, by a contempt of the authority 
of the Court or by interruption of public 
business, calls for instant and summary ac- 
tion ; and if any practitioner in such Courts, 
whether a vakeel of the High Court or 
any one else, committed an offence which 
comes under the denomination of contempt, 
or otherwise requires to be summarily dealt 
with, he must must of course be so dealt with ; 
and no vakeel of this Court, no more than 
the vakeels of any other Court, will enjoy 
any privilege which will exempt him from 


the just consequences of such misconduct.’ 


But if the conduct imputed be not conduct 
of that description, but merely affecting his 
professional reputation and character, the 
course which ought to be taken in the case 


of vakeels of this Court practising in any 


Court subordinate to the High Court, is to 
make a representation of.such conduct to 
the High Court, which, if it thinks fit, will 
call upon the vakeel to answer the allega- 
tions made, and will thereupon make such 
order as the case may require. 


But, unfortunately, our notice of this 
case cannot, I think, end here. The alle- 
gations in the pleader’s affidavits (for I 
must refer to both of them) disclose, not 
only in this case, but in the course of dealing 
with appeals generally on the part of the 
Additional Judge, n mode and habit of 
proceeding, ‘which, if it be borne out, is not 
only objectionable, but I should say intoler- 
able. If these statements be true, and if 
pleaders are to be restrained and checked 
in stating their client’s cases, and confined 
to answering merely such questions as the 
Court, in its often imperfect comprehen- 
sion of the matter before it, may think fit 
to put, not only would it be impossible to 
discharge the pleader’s duty with comfort to 
themselves, but the cause of justice: would 
almost certainly be seriously prejudiced: 


It is within my knowledge that the state- 
ments made before us on two affidavits 
under the sanction of solemn affirmation 
have also been made in the shape of a 
general representation by the pleaders of 
the Nuddea Courts ; and I am bound to say, 
with great regrat, that those statements 
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appear to me to receive confirmati~n from 
the tenor of the Judge’s own M@tter. I 
think, therefore, if is necessary, thd I shall 
recommend to the Judges of the Court, 
that the Additional Judge of Nuddea be 
called upon to answer the matters contained 
in this affidavit, both in regard to the parti- 
cular case before us and also in regard to 
his conduct in hearing appeals generally; and 
after receiving the Judge’s answer, and after 
making such further enquiries ‘as may 
appear necessary, such order will be passed 
by the Court, or such communication will be 
made to Government, as the Court may think 
necessary. 





The 10th August 1870. 
Present : 


The Hon'ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Confiscation by Independent Chief— 
Cognizance by English Courts — 
Evidence. 


Reference to the High Court by the Record- 
er of Moulmein, dated the 30th June. 
1870. 


Shoay Att, Plaintiff, 
VETSUS 


Shoay Doang, Defendant. 


Where the Chief of an Independent State, exercising _ 
the sovereign power of that state within its territories, - 
confiscates property within those territories, the confis- 
cation must be died tock by English Courts of Justice. 
The fact of such confiscation, if disputed, must be 
ascertained by the Court in the some manner as are all 
other facts which ar’ in issue between the parties, 


Reference—Tue question I am desirous of 
submitting for their Lordship’s opinion in’ 
this case, is one owhich has of late been 
frequently before this Court in foreign 
grown timber cases, and one to. which, 
owing to the conditions under which’ the. 
timber trade of Moulmein is at ‘present 
carried on, I have felt it at times extremely 
difficult to give a satisfactory answer. 


The suit is for the recovery of four logs of: 
teak timber bearing the marks- -Atlay, 
Shawa,-Tithuit, and Tithong, the plaintiff's: 
registered marks ; and Dawayzoo, Kopaga, 
and Winkyan,- the defendant’s registered’ 
marks, Me oe 


. j a ee 
The facts of the case as set out by the, 
plaintiff are,—that somewhere between June 


1870.] Civil 
1868 aÑ June 1869, he purchased 360 logs 
of teak Gn Karennee (country of the Red 
Karens) And marked them with his above- 
mentioned marks ; that he worked (2. e. 
dragged» or pushed) the timber to a place 
called Lamonagyee at the mouth of the 
Htoo Choung, to await the rise of the 
waters to float the timber to Kadoe.; that 
the defendant illegally marked four logs of 
the said timber with his (defendant’s) marks, 
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— 





“ On the Sth day of increase of ‘Thading- 
zoot in the year 1231 (corresponding with 
the English 10th October 1869), Pappadah 
Daywah Rajah Tsawbwah Koontee who has 
authority over the territory of Western 
Karennee (stating) that within his own Juris- 
diction of Shaogyoung all timbers remain- 
ing and left floated and got on rocks, burnt 
by fire and marks defaced, and timbers 
bearing all kinds of marks that had been thera 


and having entered it at Kadoe (the Revenue | for more than three years and nearly four 


Station of Moulmein) refused to give it up. 


The defendant has set out his case in a 
written statement, which, however objec- 
tionable on the ground of argumentativeness, 


contains a fair summary of the contention ae 
y | promulgated in the Deputy Commissiover’s 


' Court of the town of Moulmein, and pub- 


ordinarily raised by parties who occupy 
his position in contested cases. The writ- 
ten statement is as follows :— 





years, the revenue aud duty for which have 


| not been paid or tendered; and also as they are 


obstructing and shutting up the creek. The 
said circumstances, as well as to clear away 
all timber that are in Shaogyoung, have been 


lished also in the newspaper. According 
to the date so written and fixed in the said 


“On the Ist June 1869, His Royal | promulgation and the newspaper, the pur- 


« Highness Prince Koontee. the recognized 
‘Ruler of the Western Karennee, made 
“and published in the “ Moulmein Adver- 
“ tiser a notification of which the following 
“is a translation :— 


« Notification. 


“ Prince Koontee, the Royal son and heir 
of the late Chief of the Western Karennee, 
Pappada Dowshrajah Kyetphogyee, pro- 
- claims for general information that, within 
three months from the date of this notifica- 
tion, all persons who have purchased timber 
at Shoochoung within Kyetphogyee’s juris- 
diction, viz., those that have already paid 
duty on timber or not, as well as those who 
have paid full value on timber, or those that 
have yet to pay the balance money, are 
hereby. required to come up in person or by 
their agent to remove and take away their 
timber bearing their own marks from the 
snid Choung. Should they fail to come u 
or give ‘any satisfactory explanation, with 
reference to this notification, within the time 
specified, their timber will be confiscated 
and sold by the said Prince of Western 
Karennee.”” 


(Mark of Prince Koontee) 


‘On the strength of the above notification, 
the defendant proceeded to Western Karen- 
nee, and after the expiry of the period of 
three months allowed in the proclamation, 
viz., -on the 10th October 1869, entered into 
n contract with Prince Koontee aforesaid 
for the purchase of 38,000 logs of teak 
timber in the following terms :— 


| chaser of timber, and the owner of timber 
who purchased and kept the timbers, have 
not come to “ oung” (push by elephant) put 
down, take out, and receive them; and as the 
day and date had exceeded and passec, there- 
fore all timbers that came out of the Shaog- 
young above Lamahgyee ought to be sold 
after stpermarking up the said timbers with 
his right of jurisdiction marks, (Kyetphogyee 
Koontee) the name of confiscation mark. 
With regard to the said timbers that ought 
to be sold to be of 8 cubits and 2 mike in 
girth and 20 cubits in length as the lowest 
limits ; and fixing the price at the market 
rate of 18 rupees per log, and ou account 
of the price of the said timbers. If the 
earnest, rupees ten thousand, could now 
be paid by Kyoungtagah Oo Shoay Doung ; 
resident of Tavoyzoo district of the town of 
Moulmein, the said timbers will be one and 
ali sold to Kyoungtagah Oo Shoay Doung, 
and with regard to the balance monies for 
the price of timber, they are to be paid in 
full when the month of Pyatho arrives in the 
year 1231. Afterwards, at the expiration 
of the date so fixed and stipulated, if the 
balance monies for the price of timber be 
not paid in full and remain so, then with 
regard to the balance monies, fixing the 
double amount as damages, must be paid and 
forfeited by Kyoungtugah Oo Shoay Doung : 
‘and according to the Iswabwah Konntee’s 
statement, Kyoungtagah Oo Shoay Doung, 
resident of Tavoyzoo district of the town 
of Moulmein, according to the statements 
and words so contained and written above ; 
and the said timbers to be 3 cubits and 2 
| mikes in girth and 20 cubits in length as 
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the lowest limits, and at the market rate of 
13 rupees, the price per log ; and on account 
of the price of all timbers that come out of 
by paying 
the earnest (rupees 10,000), and after striking 


the Shaogyoung above Lamagzee 


and impressing with his marks (Tavoyzoo) 


(Pagah) and Winkyan has absolutely pur- 


chased them. With regard to the said 


timbers commencing from the day of agree- 


ment, when the month of Tazoungmoung 
arrives, so that not a single log may remain, 
they will be “ounged,” put down, and put out 
into the Toochoung creek—afterwards at the 
expiration of the date fixed and stipulated. 
If the whole of the said timbers be not 
“ounged,”’ not put down, and not put out, 
then on account of all remaining timbers 


fixing double the amount as damages must 
be paid and forfeited by Iswabwah Koontee. 


According to the statements of the two 
parties, they equally agreed and in the 


presence of witnesses affixed their signa- 


ture, 


(Sd.) 


Pa 
( Seal. 
S 


As written above, Kyoungtagah Oo Shoay 
Doung and Isawbwah Koontee, the two 
parties, agreed and affixed their signatures. 
Accordingly, the eldest son of Kyetphogyee 
Koonshah, Lahsah, and grandson Khoonpho 
have agreed and also affixed their signa- 
tures. 


(Sd.) 


Isawbwah Koontee’s signature. 
Ko Shoay Doung. 


Moung Oo. 

Moung Oung, witness, 
Ko Shoay Nee, ditto, 
Nga Boe, ditto. 

Moung Shoay Nay, ditto. 


Moung Oung, witness, 
Ko Shoay Nee, ditto. 
Nga Boe, ditto. 

Moung Shoay Nay, ditto. 


‘The defendant paid rupees 20,000 of the 
Rs. 39,000 due under the contract. 


“That in pursuance of the said contract, 
the defendant marked about 1,050 of the 
3,000 logs so purchased with the marks 
(Tavoyzoo), (Kopoga), (Wenkyen.) 


“ That the 4 logs now sued for form part 
of the 1,050 logs sold and delivered to the 
defendant. | 


‘That on the execution of the contract, 
Prince Koontee, in whose territory the timber 
was lying, and who had custody and control 
of the said timber by his officers and ser- 
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vants made delivery of the timberfto the 
defendant, and further with hig ephants 
dragged and worked the said tim er, 80 as 
eventually to float out of the smaller creeks 
into the Salween and thence to Kodvo. 


“That during the period these operations 
were being carried on in Western Karennee, 
no Opposition was made by the plaintiff or 
any person or persons on his behalf, neither 
was there then any litigation in Karennee 
aforesaid in respect of the said logs. 


“That in respect of the notification of the 
lst June 1869, no opposition or protest was 
made io Karennee or elsewhere, 


“ That it is competent to Prince Koontee 
as an independent sovereign to regulate and 
administer the affairs of his own State, even 
should his administration and Government 
be not in harmony with the policy of Western 
nations, 


“ That in the present matter Prince Koon- 
ee has but followed the example of the Bri- 
tish Government in its Forest Administration 
in Burmah, where confiscation and sale for 
the benefit of Goverument attaches in cases 
where marks on logs are defaced (even by 
third parties), when drift timber is seized 
and sold, when timber is unclaimed or when 
timber is allowed to be at Kadoe for a period 
of two years without being as it is termed 
“ cleared” from the Kadoe Depét, and also 
under a variety of other contingencies, 


“ That it is as competent to Prince Koon- 
tee in the exercise of his sovereign and inde- 
pendent power to confiscate and sell timber 
as it is for the British Government. 


“ That after the confiscation by Prince 
Koontee, the timber so confiscated should 
not have been the subject of litigation in 
the British Courts. Aggrieved parties 
might and ought to*have sought the action 
of the British Government for redress 
against the wrongful acts (real or supposed) 
of Prince Koontee, 


“ That this is the view taken by the British 
Government is evidenced by the frequent 
intervention of Her Majesty’s Consul at 
Bankok in all cases of oppression or extor- 
tion on the part of the Chief of Zimmay 
where British subjects are the complainants, 


“ That this would also appear to be the 
procedure adopted in reference to Prince 
Koontee, between whom and the British. 
Government the most friendly relations 
have hitherto been sustained. 
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« The defendant denies that the timber sued 
for belongs to the plaintiff, or that he pur- 
chased the same from any person whomsoever 
in the Karennee estates, or that he obtained 
delivery of the same, and puts the plaintiff 
to the proof of each and every averment ia 
his plaint. 




































“ Theat Prince Koontee from time to time 
kept tha, British Government informed of 
his som ina, and on the occasion of the 
confiscation resulting from the notification 
of the Ist June 1869, communicated the 
same to the Commissioner of the Tenasserim 
Division in the following terms :— 


“ The defendant submits that the present 
suit should be dismissed ; but in view of the 
complicated questions which have arisen in 
the litigation connected with éhe last season’s 
Karennee timber, prays that before pass- 
ing any final order herein, the Court will 
be pleased to make a reference to the High 
Court under Section 22, Act XXI of 1863, 
on such points as tothe Court may seem 
necessary.” 


‘The Prince Koontee of the Western 
Karennee informs the Commissioner of the 
Tenaseerim Division that since the death of 
his father Kyetphogyee, he has continued to 
rule over the country of Western Karenuee, 
believing, with full confidence, that he will 
be advised aud protected by the Commis- 
sioner of Moulmein. 


«c States of his having sent a friendly 
letter to the Chief Commissioner requesting 
his protection and support to the Karennee 
country, and that he was glad of having 
received a favorable reply from the Chief 
Commissioner. The Prince also informs 
the Commissioner of Moulmein that he has 
given to all timber merchants permission to 
carry on trade as they wished. That the 
Thitgoungs from Moulmein have purchased 
large quantity of timber on payment of 
small advances. ‘The owners believing that 
the Thitgoungs are honest in their dealings, 
sold and made over their timber to them, 
and when the time of payment arrives the 
Thitgoungs have failed to pay up the balance 
of money due to them, they are obliged to 
follow the Thitgoungs to Moulmien ; but in- 
stead of getting payment they had to go to 
Court ; and not knowing how to act and con- 
duct their enses, they are obliged to return 
to Karennee. That these Thitgoungs have 
not come up to take their timber away, and 
consequently the creeks have been blocked 
up and thereby prevents other poor people 
from working and sending out their timber : 
besides which the duty or revenue of both 
countries hnve been stopped: As the creeks in 
forests are required to be cleared and opened 
for passage, the Chief has issued a notifica- 
tion for the information of the Thitgoungs ; 
and that he has also appointed Mr. C. T. 
Warwick as his agent to appear on his behalf 
and conduct all timber cases in any Court, as 
well as to seize and solve all timber lying 
along the banks of the Salween river and 
bearing chief mark (Koontee): a general 
power signed and sealed by the Chief has 
also been granted to Mr. C. T. Warwick 
accordingly. The Chief sends this friendly 
letter, and (rusts the Commissioner of Moul- 
mein will protect and assist him ag well as 


hia agent Mr, C, T, Warwick’ 


A great difficulty is, as I have more than 
once brought to their Lordships’ notice, in- 
troduced into cases in which the subject of dis- 
pute is Salween-borne-foreigu-grown tim- 
ber by the absence of any effective or com- 
prehensive principle in marking the timber 
in the forest with a view of identifying it 
when it reaches Moulmein. The practice 
now obtaining in trade (I am speaking of 
timber grown onthe Salween and its tribu- 
taties beyond British territory) is this— 
After a tree has been cut, lopped, and made 
ready for floating.(in which condition it is 
termed a log), it is impressed with the 
owner’s device (which is for this purpose 
cut on a steel-faced hammer) and left ina 
convenient creek or nullah to await the 
rising of the waters, which carry it down 
the particular stream to which it has been 
dragged. It finally floats into the Salween, 
where, after passing over a number of falls 
which prevent its being watched or vafted 
during its progress, it arrives at the Kyoden 
or Rope Station some 80 miles above Moul- 
mein. 


Below the falls of the Kyodan (in British 
territory) are aclass of men named “Salvora” 
engaged by the owners of the timber. Thsse 
men catch and form into rafts all timber 
bearing the marks of their employers, nuo 
matter what other mark there may be upon 
the logs. On therafts reaching the revenue 
station at Kadoe, the parties whose Salvors 
have brought down the timber are treated as 
the owners by the revenue authorities, who 
issue to such parties as owners ¢inezas or 
certificates that such and such timber has 
been entered by them at the revenue station 
as theirs. The timber is detained seven 
days at Kadoe from the date of its being 
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actually in power in the neigpbouring 


brought in to enable claimants to come 
forward. In the absence of any claim being 
made to the timber, the party who has en- 
tered is allowed, at the expiration of the 
seven days, to take it away aud dispose 
of it as he will. If the timber has uot 
been honestly come by, the party clearing 
it, as may be supposed at once, “ converts it,” 
that is saws it up, and so puts an end to 
all possibility of further identification. 





Jo Enstern Barmah this exceptional state 
of affairs has existed ever since our first 
occupation of the country, the* British 
Government never having been brought into 
diplomatic contact with, and consequently 
never having had occasion to recognize any 
contiguous state except that of the King 
of Siam. From the absence of such official 

The mere etatement of this primitive | intercourse with the persons who claim 
mode of identifying timber which comes | to be sovereign rulers of the various forest 
from distant localities, and which has some- | tribes, the Court has no means of testing 
times been years upon the way, suggests a! the validity of the pretensions of any one 
variety of difficulties which may arise in assuming the title of an independent Forest 
deciding cases of disputed ownership in | Chief. 
such timber. I need hardly say that it l , 
opens a wide field for the exercise of fraud.| I bave already on several occasions takeu 
In the present case, the difficulty is rendered | the opportunity of bringing to the notice 
greater from the circumstance that even | of the Government of India, the great 
the marks are, on the contention of the difficulties that arise out of such a state of 
defendant, to mean nothing, if the Chief circumstances in the administration of the 
within whose territory the timber bas been | law in this Court, and the expediency of an 
grown, and where the marker’s rights have | official recognition In some way or other 
arisen, think fit for any reason to annihilate | of the varlous Border Chiefs north of 
those rights. We have here a Forest Chief, | Tenasserim, The ditliculty has been recog- 
in whose territory the timber 1s grown, nized, and the mode in which if may ‘be most 
claiming the right almost arbitrarily (for effectually removed is still, I believe, under 
in some cases he has, by his own admission, | the consideration of the Indian Government, 
received his royalties in full) of confiscating | his late Excellency Lord Lawrence having 


and re-selling the timber he has already | been pleased to give instructions to the local 
sold. Government for the preparation of a draft 


: Bill which should secure the interests of 
In what light is an English Court to | British subjects trading in the forests by the 
regard such a decision in cases in which i intervention of British Agents on the spot. , 
British subjects are concerned? Is it to 
treat the Chief’s proceeding as though w In the case now before me, I have, upon 
were a foreign judgment, or is it to recognize ! the whole, thought it best under the circum- 
the principle contended for hy the defendant, | stances of the case to consider the fairnesg 
viz., that the Chief of every savage tribe | and reasonableness of the Chief’s- confisca- 
has, by virtue of his absolute independence | tion order as the criteria of its validity. To 
-from any control, the power of creating and | this I think the less exception can be taken 
destroying rights of property within his| inasmuch as Kooutee is in the -present 
own jurisdiction as he will? In the former ‘ease, and the Chiefs are generally, if not 
case, the question is complicated by the always, directly interested in the confisea- 
difficulty of fixing on some standard of tions, aud because they have it at all times 
right and wrong which shall be applicable | in their power to sue in this Court for the 
to contracts of this particular kind. In the | balance of any purchase money due to them, 
latter, it is of course impossible to apply | avd provided they can excite the suspicion 
any principle at all. It is a question of | of the Court as to the intentions -of the 
international law raised under circum- | debtor to secure their debt by an injunction 
stances in which we have not the benefit of against its clearance of the timber at 
international relations. Kadoe. : . 


n 





Defendant has selected the most objeca 
tionable portion of the ‘“ Rules and Regu- 
lations” in force at Kadoe, and argued that 
because these rules, framed by the British 
Government, operate unjustly towards tra- 

i ders, a Forest Chief-is exempt from all 


In this latter respect, I think Eastern 
Burmah stands alone among the dependencies 
of the Crown. In every English Colony 
elsewhere, there is some recognition, however 
vague, by the Government of the persons 


` 
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necessity to base his rules of conduct on 
sounder principle. I can hardly: consider 
such aÑ argument as intended to be put 


« forward seriously. 


The, Government has, as I have said, 
admitted that the law as now obtaining in 
foreign grown timber cases is not defensible 
in point of principle, and steps are actually 
being tuken’ to’ remedy the injustice com- 
plained of. In respect of these particu- 
lat ‘rules, ‘I may observe the Tenasserim 
Provinces of British Burmah have been 
exceptionally’ unfortunate. ‘The rules now 
in operation (and which by Act VII ‘of 
1869 are‘ now law) were originally drafted 
by an officer in the Forest Department, un- 
der the impréssion that Act VII of 1865 
had empowered the Governor-General in 
Council to make such rules, in respect of 
foreign grown as well as Government forest 
timber. ‘Che rules were forwarded to India, 
passed the ordeal of inspection by the ad- 
visers of the Crown ip Calcutta, aud 
eventually it received His Excellency’s ap- 
proval, From the date of their receiving 
such approval, they were acted on by the 
Revenue authorities at Kadoe as ‘valid rules, 
until on the argument of a case (124 of 
1868) in this Court, it was discovéred 
that the sanction of the Governor-General 
was ertra vires, and Act VII of 1869 was 
at once passed as an Act of Indemnity for 
what had been done under the rules, and as 
providing for the practice until other legis- 
lative arrangements could be mace. 


= That the notification on which the con- 
fiseation in the present case is rested by the 
defendant is a most unreasonable one will, I 
think, hardly be disputed by: any one that 
reads it; inasmuch as simply on the ground 
that the timber has not been removed, the 
Chief professes to confiscate and re-sell that 
on which he has received the full royalty. 
It is not alleged that there is any special 
difficulty in pushing the logs along the wafer 
course so as to clear the ‘Toogyoung creek ; 
and I cannot see why, if the simple neglect 
to remove was the Chief’s gravamen against 
the plaintiff, he could not have had this re- 
moval effected at any time. ‘That the Chief, 
after taking the purchase-money of the timber, 
should rescind the contract without even a 
tender of the puchase-money, is a proceeding 
which ex aquoet bono no Court could, I think, 
permit to stand. i 


. Iaccordingly give a decree for the plaint- 
iff for the timber claimed, or its value as 
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stated in the plaint, with costs, subject to 
their Lordships’ opinion on the two following 
questions :— 


1. Cana Forest Chief, who acknowledges 
no superior, confiscate timber lawfully ac- 
quired by a British subject within his terri- 
tory, im such manuer as to vest the property 
in such timber in another person ? 


2, In what manner is the fact of such 
confiscation to be made public, iu order that it 
may be recognized as u fact*by this Court ? 


The “judgment of the High Court was 
delivered as follows by 


Phear, J.—The first question proposed to 
us by the learned Recorder seems to be un- 
necessarily general in its terms, and the state- 
ment of the case, which has been sent up to 
us under Section 22 of Act XXI of 1863, 
does not so precisely state the facts which 
have been found by the learned Recorder, as 
to enable us to confine the question to its 
proper limits. Under these circumstances, 
we think the question cau only be answered 
hypothetically. 


If Prince Koontee is the Chief of an in- 
dependent state, exercising the sovereign 
power of that state within its territories, 
then, we think, the confiscation of property 
alleged to have been made by him within 
those territories as such Chief must be re- 
spected by English Courts of Justice. In 
the case of Wright versus Nutt (1 Henry 
Blackstone,149) the Lord Chancellor said :— 
«Tt may bea question for private speculation 
« whether such a law made in Georgia was 
‘ wise or an improvident one,—whether 
‘ barbarous or civilized institution; but 
“ here we must take it as the law of an in- 
« dependent country, and the laws of every 
‘country must be equally regarded in 
« Courts of Justice here, whether in private 
“ speculation they are wise or foolish.” And 
the law of which the Lord Chancellor was 
speaking, was an enactment passed by the 
Legislature of the province of Georgia in 
1782, whereby all the estates real and per- 
sonal of Sir James wright aud others, with 
all debts dues and demands whatsoever due 
to them, were confiscated to the use and 
benefit of the state of Georgia. 


For. answer to the second question, we 
think the learned Recorder must be referved 
to the ordinary rules of evidence. The fact of 
confiscation, if disputed, must be ascertained 
by the Court in the same manner as‘are all 
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The 10th August 1870. 


Present: 


The Hon’ble L. S. Jackson and Dwarkanath 


Mitter, Judges. 


Loans—English Common 
trine—CGause of action—Limitation. 


Case Nọ, 115 of 1870. 


Special Appeal from a decision passed by 


the Judge of Nuddeu, dated the 8th 


December 1869, reversing a decision of 


the Subordinate Judge of that District, 
dated the 29th January 1869. 


Tarinee Pershad Ghose (one of the Defend- 
ants) Appellant, 


VETSUS 


. Pran Kishen Banerjee (Plaintiff) and an- 
other (Defendant) Respondents. 


Baboos Hem Chunder Banerjee 
Larucknath Dutt for Appellant. 


Baboos Rash Beharee Ghose, Grish Chun- 
der Mookerjee aud Bipro Doss Mookerjee 
for Respondents, 


The doctrine of the Common Law Courts in England 
under which the cause cf action in respect to money 
lent, with or without interest, accrues the moment the 
money is lent, does not apply to suits in the Mofussi] 
Courts in this country. 


When money is lent re-payable on demand, with in- 
terest payable at a certain rate, so long as the borrower 
observes his part of the contract by paying interest, 
and so long as he is not apprised of the lendor’s desire 
to have back his principal sum, there is no cause of 
action, and limitation does not begin to run, : 


Jackson, J.— Tuts case has been argued 
with much ability for the appellant by 
Baboo Hem Chunder Banerjee, and I have 
had the advantage on a previous occasion of 
hearing the same argument that he has ad- 
dressed tous; but neither on the previous 
occasion nor now have they so commended 
themselves to my judgment, as to incline me 
` to disturb the judgment of the Lower 
Appellate Court, 


Four grounds of objection have been 
raised to the decision of that Court. The 
first is on the point of limitation. The svit 
as framed was a suit for money borrowed 
upon a hath-chitéa. Itis alleged that the 
defendants, being then associated in trading 
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business, had borrowed by one of them, the 
defendant Ram Ruttun, a sum of ney for 
the use of that business, which @yas to be 
re-paid upon demand ; and it is was further 
agreed that the defendants were , to pay 
interest ab the rate of 24 per cent. per 
annum. 


It is contended that the claim was barred 
by limitation, inasmuch as the suit being 
commenced after the lapse of three years 
from the date of the loan, limitation arose 
under the 9th Clause of Section 1 Act XIV 
of 1859; in other words, we are asked to 
sanction, in regard to transactions and suits 
for moray lent in this country, the doctrine 
of the Common Law Courts in England, 
under which the cause of action in respect of 
money lent with or without interest acerues 
the moment the money is lent, and limitation 
begins to run from that time. 


I need not give any other answer to this 
contention than that which is to be found in 
a passage from Mr. Austin’s work on 
“ Jurisprudence,” to which ‘the pleader of 
the respondent called the attention of the 
Court on the occasion when this case was 
first argued, and which is to be found at 
page 485 of the first Volume, 3rd edition, of 
Mr. Austin’s Lectures. The passage rung 
thus :— 


“In cases of obligation arising directly 
“ from contract, it frequently happens that’ 
“the performance of the obligation is due 
“from the very instant at which the obliga- 
“ tion arises. Or (speaking more accurately) 
“the time for performance is not deter- 
“mined by the contract, and performance 
“is due so soon as the obligee shall desire 
“it, 


“ For example : 


“Ifa moveable þe deposited with me in 
“order that I may keep it in safety, I am 
“bound, from the moment of the deposit, 
“ to restore it to the bailor. ) 


“ If I buy goods and no time be fixed 
“for the payment of the price, I am bound 
“ from the moment of the delivery to pay 
“ the price to the seller, D 


“ Now, in these and in similar cases, it 
“is impossible that the obligation should be 
“ broken through intention or inadvertence, 
“until the obligee desire performance, and 
“ until the obligor be informed of the desire 
“ For, strictly speaking, he is bound to per- 
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“ form the given act, so soou as the obligee 
“ shall ish the performance, and so soon 
“as he Nmnself shall be duly apprised of 
“the wish. But according to the rule 
“ whicheobtains in the Courts of Common 
“ Law, the creditor may sue the debtor as 
“ for a breach of the obligation without a 
“ previous demand ; the debtor being liable 
“in the action for damages and costs just 
“as the would be liable if performance 
“had bean required, and the obligation 
“had then been broken through his own 
“ intention or negligence.” 


“ Now, as every right of action is founded 
“ou an injury, here is a case of injury 
“without intention or inadvertence. For, 
“without a previous demand, or without 
“some notice or intimation that the creditor 
“desires performance, the debtor cannot 
“know that he is breaking his obligation 
“by not performing the act to which he is 
“obliged. 


“s This monstrous rule of the Common Law 
“Courts is justified by na reason which is not 
“ less monstrous. For itis said that a previ- 
‘ous demand were superfluous and needless, 
“inasmuch as the action is itself a demand. 
‘The réasou forgets that aright of action 
“is founded on an injury; that unlawful 
« intention or inadvertence is of the essence 
“of injury ; and that in all the cases which 
“Tam now considering, there is noroom for 
“unlawful intention or inadvertence until 
“the creditor desire performance, and until 
“the debtor be apprized of the desire.” 


It is admitted that there is no authority 
for applying the doctrine in question to suits 
in the Mofussil Courts in this country ; and 


I should certainly not be the first to intro-. 


duce if, | z 


‘Tt seems to me that in a case of this de- 
scription, when A lends money to B re-pay- 
able on demand with interest payable at a 
certain rate, aud B in pursuance of that 
agreement pays interest to A, A making 
no demand for re-payment, no cause of action 
accrues to A, so that he becomes entitled to 
bring a suit, So long as .the borrower 
observes his part of the contract by paying 
interest’.aud so long as he is not apprized of 
.the leudor’s desire to have back his principal 


sum, I think there-is no cause of action: 


the principal money has not become due, and 
the statute does not begin to run.. I think, 
therefore, that the suit was not barred by 
limitation, 


It is next contended that as this suit was 
based on a Aath-chitta, and in the judgment 
of the Lower Appellate Court that instru- 
ment was not found to be completely proved, 
the suit ought to have been dismissed ; aud 
we are referred to several cases in the lst 
Volume of Hay’s Reports. It seems to me 
that those cases are distinguishable from the 
present. In this case, the &ath-chitta was 
merely part of the evidence by which tha 
plaintiff's case was to be proved ; and that on 
failure to prove that particular document, he 
was not debarred from proviug his claim by 
other evidence. 


Then it was alleged that there was no 
other evidence on which the amount of 
the loan and the conditions of the loan 
could be found. But it seems to me that 
there was evidence. On that point, the 
judgment of the Lower Appellate Court is 
satisfactory. | 


It is stated also that the plaintiff's case 
failed as to proof of authorization from the 
defendant Tarinee to Ram Ruttun to borrow 
the money, or that the loan was incurred 
for the purposes of the joint business, It 
seems to me that upon that point there is 
sufficient evidence ; and if it had not been 
for the judgment of the Court below, I should 
say that the hath-chitta had been proved. 


I think plaintiff's case was clearly made 
out taking the whole of if together, and 
that we are not called upon to reverse the 
judgment, 


Iam reminded by my learned colleague 
that a strong point in plaintiff’s favor, and 
one remarked upon by the Judge, is the 
persistent refusal by the defendants to pro< 
duce their accounts. 


The special appeal must be dismissed 
with costs. 


Mitter, J.—I concur. 
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The llth August 1870. 
Present: 


The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Suit by lessee—Titie—Onus pro- 
bandi. 


Case No. 272 of 1869. 


Regular Anpedt from a decision passed by 
the Officiating Judge of Tipperah, dated 
the 16th August 1869. 


Dewan Shumdan Ali and another (two of 
the Defendants) Appellants, 


versus 
Mothooranath Dutt (Plaintiff) Respondent. 
Baboo Rajendronath Bose for Appellants. 


Baboos Sreenath Dass aud Nuleet Chunder 
Sein for Respondent. 


In a suit by the lessee cf the purchaser of the rights 
and interests of the first defendant to obtain posses- 
sion of some portions of land alleged to fall within 
the share of the zemindary so purchased, defendants 
contended that the plots which were the subject of 
suit, although falling within the ambit of the zemin- 
dary, did notin fact forma portion of it,,but were 
lakheraj lands belonging to themselves bya title in- 
dependent of the title to the zemindary. The evi- 
dence showed the principal defendant to have been ijn 
receipt of the rents aud profits of the land in suit, as 
well as of his share of the zemindary. 


Ierd that the onus lay upon the defendants to 
show .the alleged independent title: failing to do so, 
the primå facie title made out by the plaintiff ought to 
prevail. 


Phear, J.—Tue plaintiff in this case is 
ihe lessee of the representatives of one 
Moonshee Mahomed Nusseerooddeen, who 
in Aughran 1263 purchased the rights and 
interests of Sumdvol Meuh, the first defen- 
dant, in a certain share of the zemindary of 
Pergunnah Serail ; and the plaintiff, as such 
lossee, seeks to obtain possession, as against 
the defendants, of some portions of land, 
which, he alleges, fall within the share of 
the zemindary so purchased by his lessor’s 
predecessor. 


they further say, they are, on the eéutrary, 
lakheraj lands belonging part to Aumdool 
Meah and part to other defendants, by a 
title entirely independent of the title to the 
zemindary. : 


The case appears to us to have been 
placed before the Lower Court very imper- 
fectly by both sides. The evidence which 
we find on the record of the particular case 
before us, is really so mengre and so unsa- 
tisfactory on the one side and the other; 
that it is exceedingly difficult to say whether 
either party has made out any rights by its 
ald. 


It is, however; conceded by the plenader 
both of the appellants and the respondent 
in this Court that the case was, with consent 
of parties, tried by the Judge, not only on 
the evidence which we may call the evidence 
proper to this case, but also upon the evidence 
which was given in another suit between 
Rowshun Bibee and others against the same 
defendants as those of the present case,—a 
suit which was pending before the Judge on 
regular appeal at the time when this snit 
was being heard by him as a Court of first 


instance. 
Ly 


Upon reference to the record of this se- 
cond case, there appears to be evidence 
which does, so far ns it goes, show that the 
principal defendant, Sumdool Meah, had 
been in the enjoyment of the land which is 
now in suit, as well as of the rents and pro- 
fits of the land which was admitted to belong 
to his share of the zemindary. 


_ This being so, we think that having re- 
gard to the fact that these portions of land 
lie within the ambit of the zemindary, the 
burden of proof is shifted from the plaintiff 
to the defendants ; for this evidence makes 
out that the same person who is zemindar 
is also proprietor of them to the extent cer- 
tainly of receiving therents and profits. As 
they lie within the zemindary if he is pro- 
prietor of them by a title different trom 
that by which he held the zemindary, we 
think that at this part of the case it lies 


ae him to show that title. Well, this 


The defendants admit the purchase of the burden is endeavoured to be dischareed in 
D 


zemindary by Moonshee Mahomed Nusseer- | more than one way. 
ooddeen ; they also admit that the plaintiff’s | : 
Jessors are the representatives of Moonshee | _For convenience sake the Judge has di- 
Mahomed Nusseerooddeen, But they say | Vided the lands, which are the subject of 
that the plots of Innd which are the subject; SUlt, e five different groups, designated by 
of suit, although they fall within the ambit | the letters A, B, C, D and E. : 
of the zemindary which was sold in 1268, | With regard to the lands of Group A, 
do uot iu fact form u portion of it, And: the defence ig that they were acquired by 
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a lady, Meler Jahn, the mother of Sumdool 


Meah, principal defendant, by certain 
purchases, the deeds of which in two out 
of Wiree instatices ire produced. The Judge 
is of opinion that these deeds are not 
genuibe. 


We have looked at them, and it certainly 
appears to üs that these documents are very 
suspicious indeed in the features which they 
present ; and when we inquire what is the 
évidence by Which the defendants consider 
that they Have proved them to be genuine, 
we find that iherd is nong. The deeds have 
simply beet filed. No witness speaks to 
the circumstance of their execution; no one 
even says anything about the custody in 
which they have been ard from which they 
come. Under these circumstances, we think 
with the Judge that they are not proved 
to be genuine. We may add that these 
deeds are id the record of the second case 
to which we have referred, and it is some 
satisfaction to know that the Court of first 
instance in that case also came to the con- 
clusion that they were fabricatious. 

The c ‘her portion of this Group A is said to 
be cove: 3d by two sunnuds, and to have been 
inherite. by Melier Jahn. But the sunnuds 
are not produced, and as far as we can see 
there is no distinct evidence of this pro- 
perty ever having been separately enjoyed 
either by Meher Jahn’s predecessor or by 
Meher Jahn after she bad inherited it. 


The second Group B is also property 
said to havé belonged to Meher Jahn, a 
portion of it under two deeds dated respec- 
tively the 23rd Cheyt and 10th Bhadro 
1246. These two deeds do not purport to con- 
vey the property to Meher Jahn. They are 
conveyances to Sham Ram and another per- 
son, and wedo not find, we think we may say, 
evidence which can be called in any way 
specific, to show that althfough the persons in 
whose names the property was conveyed were 
Sham Ram and another, yet that Meher 
Jahn enjoyed the rents and profits. 


On the other ‘hand, there is evidence 
that the rents were puid to Sham Ram. 


The second portion of Group B is said 
hy the defendants to have been acquired 
iby Meher Jahn from her father Kyanood- 
deew, who held it under a sunnud. That 
sunnud is not produced; and here again 
there is an absence of distinct evidence of 
separate enjoyment of this property, either 
by the father of Meher Jahn, or by Meher 
Jahn bersclf, after the death of her father. 
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The Judge thought that the allegations 
of title made by thə defendants in respect 
of this Group are not made out, and we 
concur with him iu this respect also. 


_ The third Group C and fourth Group D 
comprised property in Choteeparah. 


The Judge arrived at the conclusion in 
reference to the lands classed in these 
Groups, as well as the others,—that the de- 
fendants had failed to make out the title 
which they alleged; but he thought, on 
the whole of the evidence, that the plaintiff 
had not shewn any enjoymeut of this pro- 
perty by the person through whom he 
claimed within the period of 12 years be- 
fore suit, and accordingly the Judge held, 
as regards this portion of the property, that 
the plaintiff’s suit was barred. 


We observe that the same conclusion 
was reached by the first Court in the other 
suit, which is not before us, upon substan- 
tially the same evidence as that which we 
are called upon now to consider. 


In view of the opinion upon this point 
of adverse possession expressed by the 
Judge, we are not prepared to sny that 
the evidence does in fact bring the plaintifi’s 
cause of action within the period of limi- 
tation. ‘The evidence as to this part of 
the case is pretty nearly as vague as that 
which bears upon the remainder; but we 
cannot say that the Judge was wrong in 
his estimate of its (as we may say) ne- 
gntive value, when he expresses the opinion 
that it does not save the plaintiff’s suit 
from the operation of the statute. 


With respect to the remaining Group E, 
the deferidants simply said that they had 
nothing to do with it; butthe lower Court 
has, notwithstanding, given a decree against 
the defendants. 


No specific appeal has been raised against 
this part of the decree, and we therefore 
find it unnecessary to interfere with it, 
Thus excluding that portion of the land in 
respect of which the plaintiff’s suit has been 
held to be barred by lapse of time, it seems 
to us that the Judge below was right in 
his conclusion that ths material allegations 
of title made by the defendants are not 
established. 


If they are not, then the prima facie 
title, of which we have already spoken as 
having been made out by the plaintiff, 
ought to prevail, Therefore, we think, 


228° Civil 


on the whole, that we ought not to disturb 
the decree of the lower Court in any 


respect, and that this appeal must be dis- 
missed with costs. 


There is a short cross-appeal in this case 
against the judgment of the lower Court 
in reference to the lands of Choteeparah. 
But what we have already said disposes of 
that appeal. It must be dismissed. 


Having regard to the fact that the land 
which is the subject of this cross-appeal, 
ig very small, comparatively, and as this 
cross-appeal has not in any way increased 
the appellant’s costs in this appeal, we make 
no difference in our order as to costs. 


re, EE) 


The 12th August 1870. 
Present: 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Joint property—Limitation. 
- Case No. 937 of 1870. 


Special Appeal from a decision passed by 
the Judge of Jessore, dated the 26th 
April 1870, affirming a decision of the 
Moonsiff of that District, dated the 30th 
November, 1869. 


Sookh Lall Bhoojwalla (Defendant) Appel- 
lant, 


i 
VEFSUS 


Goolzar Bhoojwalla (Plaintif) Respondent. 


Baboo Khetter Mohun Mookerjee for 
Appellant, 


Baboo Ramanath Bose for Respondent. 


Where members of a joint family reside on different 
portions of the family property, one taking charge of 
one shop and another of another, one member cannot ba 
allowed to set up the law of limitation and exclude his 
brother from participation of profits, 


Couch, C. J.—A GREAT misapprehension 
seems to me frequently to exist about thig 
law of limitation, This is a case in which 
we must consider upon the findings of the 
lower Courts, that there were two shops which 
were the joint family property of two bro- 
thers. One brother bad charge of one shop, 
and the other brother had charge of the 
other ; and it is admitted that the plaintiff 
had beeu in possession of one of them. 
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That is such an enjoyment of a portion of 
the family property as would cnt the 
law of limitation from applying. 7 If, from 
motives of convenience, the -members of a 
joint family reside on different portions of 
the family property, one of the members 
taking charge of one shop to carry ou trade 
there, and another taking charge of another 
shop to carry on trade there, the member 
of the family who has the more valuable 
shop cannot be allowed to set up at the end 
of 12 years the law of limitation, and. 
exclude his brother from participating in 
the profits of that shop. It would be most 
unjust if the law of limitation could be 
made to operate in that way. 

I think there is no ground for saying that 
the issue of limitation has been improperly 
tried by the lower Courts. The appeal 
must be dismissed with costs. 


Jackson, J.—I am of the same Opinion. 





The 12th August 1870. 
Present : 


The Hon'ble H. V. Bayley 


and F. B. Kemp, 
Judges. . 


Jurisdiction— Objection. 
Cases Nos. 600 and 657 of 1870. 


Special Appeal froma decision passed by 
the Judge af Patna, dated the 2nd March 
1870, affirming a decision of the Moonsiff 
of Behar, dated the 25th April 1868. 


Naunhoo Singh and another (Defendants) — 
Appellants, 


versus 
Tofan Singh (Plaintiff) Respondent. 


Mr. C. Gregorys Baboos Hem Chunder 
Banerjee aud Bhowanece Churn Dutt and 
Bloonshee Mahomed Yusoof for Appel- 
Jants, 


Messrs. R. T. Allan and R. E. Twidale 
aud Babao Mohesh Chunder Chowdhry 
for Respondent. l 


Ina suit ina Moonsiff's Court on a right of pre- 
emption, in which plaintiff under-valued his claim, the 
defendant, without objecting to the jurisdiction, allowed 
the cass to go to trial, and, after passing through the 
subordinate Courts, to come up to the High Court in 
Special appeal. It was remanded on a question of fact 
and cameup again in special appeal, when the point was 
time (though not taken in the 
petition of appeal) that the suit was not cognizable by’ 
the Moonsiff, and therefore that all that had been dong 
had been done without jurisdiction, 
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Hep that the defendant was not at liberty to waive 
jurisdictiqn, and that the objection must be allowad to 
be taken Ka at this late stage. 


HerL» that the suit having been beyond the Moonsiff’s 
jurisdiction, his judgment was not legal, and his decree, 
in the efe of the law, no decree at all and of no 
legal effect. 


Kemp, J.—Upon thése appeals coming on 
for hearing, Mr. Gregory, the pleader for 
the special appellant, applied to the Court 
for permission under Section 3874, Act VIII 
of 1859, to be heard in support of an ob- 
jection not taken in the petition of special 
appeal. The Court, after hearing the very 
full and able arguments on both sides, took 
Looking to 
the importance of ‘the point, and more par- 
‘ticularly to the cireumstance of the very 
late stage at which the objection was raised, 


‘the Court thought it proper to consult the 


learned Chief Justice. Having done so, the 
learned Chief Justice called the attention 
of the Court to Mitford’s Chancery Pleadings, 


. page 175, which lays down certain rules with 


reference to the jurisdiction of the Courts 
of England. Page 176 states—“ Demurrers 
“of this kind (that is, as to jurisdiction) 
‘are very rare; for the want of jurisdic- 
‘tion can hardly appear 
« ön the face of the bill,* 


‘fat least so conclusive- 


* In the case be- 
fore the Conrt. the 
want of jurisdiction 
appears on the face 
ae ae ‘ly as is necessary to de- 
“ prive the Chancery, a Court of general 
‘jurisdiction, of cognizance of the suit; 
and a demurrrer for want of jurisdiction 
founded on locality of the subject of the 
suit, which alone can exclude the juris- 
‘ diction of the Chancery in a matter cog- 
nizable in a Court of Equity, has ever 
been treated as informal and improper. 


« This, however, can only be considered 
as referring to cases where circumstances 
may give the Chancer$ jurisdiction, and 
not to cases where no circumstances can 
have that effect. Thus, the counties pa- 
latine having their peculiar and exclusive 
Courts of Equity under certain circum- 
stances, which will be more fully consider- 
ed in another place, the Cours of Chan- 
cery will not interfere when all those 
circumstances attend the -case, and they 
are shown to the Court; though if those 
circumstances are not shown, or if they 
‘are not shewn in proper time, and the 
defendant, instead of resting upon them 
and declining thé jurisdiction, enters into 
the defence at large, the Court, having 
“ general jurisdiction, will exercise it.” 


a 


T 
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Now, in this case the plaintif sued on 
his right of pre-emption. He sued in the 
Moonsif’s Court—a Court of limited and 
not of general jurisdiction, valuing his suit 
at rupees 200, the said sum being ten times 
the sudder jumma of the estate which ig 
permanently settled. ‘The defendant with- 
out taking objection to the jurisdiction of 
the Moonsiff allowed the case to go to trial, 
and alter passing through the subordinate 
Courts, the case came up td this Court in 
special appeal. It was remanded to try a 
question of fact as to the character of the 
possession of the véndor. The Court below 
has found on this issue, and the case hns 
again come up in special appeal, and the point 
is taken for the first time by Mr. Gregory the 
pleader for the special appellant, that this 
suit was not cognizable by the Moonsiff, and 
therefore all that has been done in the case 
has been done without jurisdiction. 


In the course of the argument a num- 
ber of decisions of different Benches 
of this Court have been quoted. We 
think the decision at page 490, Volume 
VIL Weekly Reporter, disposes of this 
plea of nou-jurisdiction most conclusive 
ly. In that decision, passed by Justices 
Bayley and Markby, the learned Judges 
laid down that the plea of non-jurisdiction 
can be taken at any stage, and in that 
view they reversed the decision of the 
Court below. The judgment was given 
by Mr. Justice Bayley and concurred in by 
Mr. Justice Markby. There is also a deei- 
sion to be found at page 15, Special Number 
of the Weekly Reporter, in which the late 
Chief Justice, Mr. Justice Bayley, and Mr. 
Justice Kemp were present, holding very 
clearly that “ acts done without jurisdiction 
“are acts of no legal effect at all, and must 
“be set aside.” 


In the passage which has been already 
quoted from Mitford’s Chancery Plead- 
ings, it is clearly laid down that “where no 
circumstance can give the Chancery juris- 
diction, it will not entertain the suit even 
though the defendant does not object to its 
deciding on the subject.” It is clear that a 
defendant is not at liberty to waive jurisdic- 
tion. 


In the case before us, it has been fur- 
ther argued that under the Stamp Act, 
Act XXVI of 1867, all suits for the re- 
covery of immoveable property, whether pay- 
ing revenue to Government or not paying 
reyenue to Government, are to be valued 
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according to the market value of the pro- 
perty in suit.” Further, itis laid down that 
in permanently settled estates, ten times the 
sudder jumma shall be taken to be the 
market value of the estate, unless and until 
the contrary shall be proved. It is, there- 
fore, clear that this isa question of fact 
which has to be proved. In this case, the 
defendant not having objected to the valua- 
tion put upon the property in dispute by 
the plaintiff as representing the market value 
thereof, no evfdence was gone into, and 
therefore there has been no decision on the 
point whether the market value had heen 
correctly estimated ; but in this case it is 
manifest that any further inquiry on the 
point is wholly unnecessary, The plaintiff 
in his plaint clearly states that the property 
has been sold for rupees 2,000—that that is 
the consideration-money ; and thathe is ready 
and willing to deposit that sum in Court as 
representing the value of the property re- 
specting which he claims the right of pre- 
emption, The plaintiff has, therefore, placed 
his own valuation on the property, and it 
is obvious that rupees 200 which represents 
ten times the sudder jumnna of the estate 
is not the market value thereof. There isa 
decision on this point which is precisely on 
all fours with the present case, to be found 
at Volume III, Beugal Law Reports, page 
143, Appendix, decided by Justices Glover 
and Mitter.* The learned Judges held that 





* The 14th August 1869, 


Present : 


The Hon'ble F, A. oe and Dwarkanath Mitter, 
Í es. 


Case No. 700 of 1869, 


Special Appeal from the decision of the Subordinate Judge 
of Gya, dated the 29th December 1868, affirming a de- 
cision of the Moonsiff of that District, dated 27th March 
1868, 


Aujud Singh and another (Plaintiffs) Appellants, 
VErSUS i 
Depun Singh and others (Defendants) Respondents, 


Baboo Nil Madhub Sein for the Appellants, 
Baboo Hem Chunder Banerjee for the Rsepondents, 


Glover, J.—TueE only point taken in this special ap- 
peal is that the Judge has erroneously dismissed the 
claim on the ground of under-valuation. The plaintiff, 
who is the special appellant, contends that he has ful- 
filled the requirements of the law by valuing his suit, 
which is for an estate paying revenue to Government, 
at ten times the sudder jumma ; ù e., the sudder jumma 
being 25 rupees, his valuation of the suit at 250 rupees 
ig correct and proper. 

It appears to me that this contention fails on the 

laintiff's pwn statement of his case. The note of the 
. Samp Act which the special appellant refers to, after 
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according to plaintiff's own showing,in that 
case, the value of the property was rupees 
2,200, and not rupees 250 which recanted 
ten times the sudder jumma. They added 
“that the very best proof that the value 
of the property was rupees 2,200 consisted 
in the fact that the plaintiff himself offered 
to pay that sum,” just as the plnintiff does 
in this case,—the only differehce being that 
the plaintiff in this case asks to pay rupees 
2,000 instead of rupees 2,200, the sum offered 
by the plaintiff in the other case, Taking 
this view of the case, we hold that by the 
plaintiffs own admission the market value 
of the property claimed is rupees 2,000, and 
not rupees 200, and therefore the Moonsiff 
had no jurisdiction to try the suit. If we up- 
hold the decision of the Moonsiff, we shall 
be upholding an act done without juris- 
diction, and therefore, an act of no legal 
effect af all. Under these circumstances, 
we hold, however reluctantly, that fhis ob- 
jection as to jurisdiction must be allowed 
to be taken even at this late stage of the 
case. 


The dezision of the Moonsiff is, accord- 
ingly, reversed as passed without jurisdic- 
tion, and the plaintiff's suit dismissed. 


Bayley, J.—J have a few words toadd in 
regard to this case, 


It is certainly unusual and.extremely un- 
desirable, especially in a special appeal where 
the object of the law is, as expressed in the 
Code of Civil Procedure, that the objections 
to the judgments of the lower Courts should 
be specifically aud distinctly recorded in the 
petition of special appeal, that this point of 
non-jurisdiction should be admitted after no 


laying down the amount of stamp-duty to be paid when 
the property is an estate puying revenue to Government, 
where the settlement is temporary aad where it is per- 
manent, goes on to say that such and such amount dhall 
be taken to be the marBet value of such property, unless 
and until the contrary be proved. This case is a suit for 
pre-emption, and the plaintiff claims the right of prior 
purchase over this property at the price of 2.200 rupees. 
According to his own showing, therefore. the value of 
the property is not 250 but 2,200 rupees. The very 
best proof that this is the value of the property is that 
he is asking to pay that sum for it. It uppears to me 
that this case comes exactly under the words of the. law ; 
and that although 250 rupees may represent ten times 
the sudder jumma of the estate, it has most certainly 
been proved by the plaintift’s own admission that the 
value is very much higher. .The decision of the Court 
below is therefore affirmed; but considering that this 
objection was not taken in the Court of first instance, 
each party must pay his own costs, ot 

Mitter, J—I concur, .The suit was clearly under- 
valued and .brought in the wrong Court. It ought to 
have been brought in the Court of the Subordinate 
Judge. 


“~ 


X plea of non-jurisdiction in the Moonsif is a 
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less than five adjudications in the Courts 
Without\py objection whatever being press- 
ed in any Courton that point. Another 
difficulty is that under Section 374 permis- 
sion mutt be obtained from the Court to add 
a ground not taken in the petition of special 
appeal, but there is a peculiarity in the pre- 
sent case. The jurisdiction of the Moonsiff 
extends to cases of 1,000 rupees. His deci- 
sion in a case of rupees 1,001 is ordinarily 
no legal judgment at all. 


‘Then comes the question whether, accord- 
ing to the words of Note A, Section 6 Act 
XXVI of 1867, the value of the property is 

"proved to be rupees 2,000. The plaint leaves 
no doubt on this point’ The market value 
of the property, even at the price at which 
the plaintiff has chosen to calculate it, is 
stated to be rupees 2,000, and he himself has 
offered in his plaint to pay that sum al- 
though for some reasons of his own he has 
chosen to value the suit at rupees 200, being 
10 times the sudderjumma of the property. 
T think, therefore, that we can only take the 
property as representing a market value of 
rupees 2,000. This being clearly beyond the 
jurisdiction of the Moonsiff, we should not be 
justified in affirming a decree which in the 
eye of the law is no decree at all, and is of 
no legal effect. On the authorities, therefore, 
quoted by Mr. Justice Kemp, I think the 


good plea. 


The only point that remainsis whether 
under Section 374 Act VIII of 1859, we 


should give permission to allow this objec-’ 


tion at this late stage after five judgments 
have been recorded on the whole ease, this 
point of jurisdiction not having been once 
raised on those five occasions. I have always 
held that both in justice to the suitors aud 
in duty of the Court, we should, before we 
decline to allow any such additional objection 
under Section 374, know what that objection 
is Thus having heard the character of the 
objection, and seeing from the record the 
fact that the Moonsiff has really tried and 
decided a case he could not legally decide, 
and that to ignore the fact would involve 
the difficulty that we should be upholding a 
judgment as legal which is of no legal effect 
atall, there is no avoiding finding that the 
Moonsiff acted without jurisdiction, and his 
judgment is no judgment at all in law. 


I agree, therefore with Mr, Justice Kemp 
in reversing the judgments of the lower 
Courts as passed without jurisdiction, but 
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under the circumstances considering that 
this point of non-jurisdiction was not taken 
by the special appellants until at this very 
last stage of the case, I thiuk the special 
appellants should pay to the respondents 
all costs. 


Kemp, J.—I agree with Mr. Justice 
Bayley in the order as to all costs being 
made payable by the spacial appellants. 





The 13th August 18970. 
Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble L. S. Jackson, 
Judge. 


Surisdiction—Non-commissioned Offi- 
cer in Civil employ—Execution. 


Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugul- 
pore, dated the 30th June 1870. 


Mr. M. A. Cohen, Plaintiff, 
versus ` 


Mr. McCarthy, Defendant. 


A Non-commissioned Officer or soldier not serving 
in the Army but employed in the Civil Department and 
residing beyond Military Cantonments, is amenable to 
the jurisdiction of the Civil Court, even in cases below 
thirty Pounds. 


Execution of a decree against the civil pay of such 
Non-commissioned Officer is entirely iu conformity with 
law. 


Reference.—THeE state of the case referred 
to is as follows :— 


There is one Mr. McCarthy at Bhaugul- 
pore working as overseer in the Public 
Works Department under Captain Hills, 
Executive Engineer, against whom several 
cases instituted by Mr. M. A. Cohen, Mr. 
Nelson and others, have been decided by 
this Court without any objection by the 
said Mr. McCarthy regarding the want 
of jurisdiction of this Court ; but, however, 
Oaptain Hills has written two letters to this 
Court, alleging that Mr. McCarthy beiug 
a serjeant—Nou-commissioned Officer of 
the Army—was amenable only to the Court 
of Requests, and not to any Civil Courts, in 
cases below £30 according to the Mutiny 
Act, as stated in his letter dated 22nd 
instant ; but in my opinion any soldier 
or Non-commissioned Officer, so long as - 
heis not serving in the Army but has 


s G 


282 Civil 


a Civil employment and resides beyond 
Military Cantonments, is within the jurisdic- 
tion of Civil Courts even in cases below 
£30, as I have stated it fully in my letter No. 
52, dated 27th instant, to Captain Ilills. 
Copies of above letters are herewith en- 
closed. 


| 
Further, Captain Hills in his second 


letter No. 1483, dited 28th instant, says ; 


that Mr. Mevarthy’s case must have been 
disposed of by “tke Court of Requests ; but I 
cannot understand that when Mr. McCarthy 
is dealing with the people at Bhaugul- 
pore, a Civil station, how can a Court of 
Requests be held in a Civil station. 


Captain Hills in his second letter No. 
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it is clear that the Court was acting’ within 
its competency, Pd 


The Section only provides that no such 
soldier or other person shall be liabļe to be 
taken out of Her Majesty’s service by any 
writ, &c.; and provides that any plaintiff 
upon notice may proceed in any action or 
suit to judgment and have execution other 
than against the body or military neces- 
saries or equipments of such soldier; 


In this case, execution has been directed 
only against the civil pay of Sergennt 
McCarthy, ‘and such execution seems to be 
entirely in conformity with law. 


There seems to be also no reason to doubt 


1483 of the 28th instant, has added onej that the defendant was personally subject 


objection more,—that the subsistence allow- 


ance of the Military Department of Mr. | 


McCarthy could not be deducted in satis- 
faction of a Civil Court’s decree; in reply 
to which, and upon Mr. McCarthy’s request, 
I have written yesterday two letters to 
Captain Hills tolet me know the amount 
of money which might have been deducted 
from his subsistence allowance in order to 
make it refunded to Mr. McCarthy, as I 
think the subsistence allowance isa thing 
merely as a pension to subsist upon. So on 
this point I agree with Captain Hills. 


In order to clear up the matter in the 
above two points, I have the honor to frame 
the following two questions for reference :— 


Whether a Non-commissioned Officer or 
soldier originally belonging to Her Majesty’s 
Army, but now not serving in the Army but 
employed in the Civil Department and 
residing beyond Military Cantonments, ig 
umenable to the jurisdiction of Civil Courts, 
even in cases below thirty Pounds or not. 


Tf he be considered within the jurisdiction 
of Civil Courts as long us he is employed 
in the Civil Department and resides in a 
Civil station, can a deduction be made from 
his subsistence allowance or whatever he 
receives from his Military Department ? 


The judgment of the Tigh Court was 
delivered as follows by 


Jackson, J—We consider that the pro- 
ceedings of the Small Cause Court in this 
casein no way contravene the provisions 
of Section 40 of the Military Act, Whether 
Sergeant McCarthy bea soldier or person 
Within the meaning of that Clause, or not, 


to the jurisdiction of the Small Cause 
Court. 





The 15th August 1870. 
Present: 


The Hon’ble H. V. Bayley and F, B. Kemp, 
Judges. ge. 


Clause 6 Section 23 Act Z, 13859 — 
Jurisdiction. 


Case No. 450 of 1870. | 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 17th 
January 1870, affirming a decision of the 
Deputy Collector of that District, dated 
the 29th September 1869. 


Ram Dehul Pandey and another (Defendants) 
Appellants, 


versus 
Kashee Rawut (Plaintiff) Respondent. 
e 
Baboo Ralee Kishen Sein for Appellants, 


Baboo Ruree Mohun Chuckerbutly for Re- 
Spondent. 


A suit brought under Clause 6 Section 23 Act X of 
1859 te recover possession of land where, although the 
servants of the zemindar were made nominal defendants 
the real defendants were parties who were not shewn to 
have been in receipt of the rent, and who set up an entirely 
different and independent right, was held not to be 
cognizable by the Collector, but by the Civil Court, 


Kemp, J.—Tuis was a suit under Clause 6 
Section 23 Act X of 1859 to recover 
possession of land from which the plaintiff 
bad been illegally ejected by the person en- 
titled to receive rent for the same. 


Civil THE WEEKLY 


1870.] 





The plaintif made Ram Dehul Pandey, 
a gomasta, aud Jhoomuck Singh, a peon, 
defendas ; because he alleged they were 
acting as servants of Choonee Singh and 
Baboo Soorjo Pershad, the maliks. It is 
alleged that as regards Soorjo Pershad, he is 
not the malik at all, that he is the purchaser 
of the diré rights of Radha Geer. The 
plaintiff claims under a pottah from Heera 


Geer. 


It appears that the original mohunt was 
one Jumna Geer; and on his death there 
was a contention between Heera Geer and 
Radha Geer with regard to the birg lands. 
A suit was brought by Heera Geer against 
Radha Geer for the guddee of the muth; 
but there was no decision whatever as to 
whether Soorjo Pershad’s title as derived 
from Radha Geer, or the plaintiff’s title as 
derived from Heera Geer, was to prevail. 
_ Moreover, the suit abated on the death of 
Heera Geer. The Judge has found that | 
because Soorjo Pershad is the son of the | 
malik, the suit will, therefore, lie 
Clause 6 Section 23 Act Xof 1859. There 
are many questions which have to be de- 
cided in this suit, which the Civil Court | 
alone can take cognizance of. 
fact of Soorjo Pershad being the sou of the 
malik will not make him a party legally en- 
titled to receive rent from the plaintiff,—and 
that is the only party contemplated by 
Clause 6 Section 23 Act X of 1859. It! 
will also have to be decided as to whether 
the title of the plaintiff under the pottah 
from Heera Geer is a better title than that. 
of Soorjo Pershad derived from Radha Geer. 
This is a quastion which the Civil Court 
alone can decide. 








In Volume III Weekly Reporter, page 
8, Act X Rulings, there is a decision 
by Bayley and Phear, J. J., 
Clause 6 Section 23 Act X of 1859 
“ is confined in its application strictly to 


“ plaintifs rent is payable.” There are also 
decisions in Volume VI page 19, and Volu- 
me X page 49, concurriug in that view, 


Now, it is clear in this case that bs- 
yond the fact that Soorjo Pershad is the 
son of the malik, it is not shewn that 
the reuts of the plaintiff were paid to him. 
The decisions quoted by the pleader for the 
special respondent at Volume VI Weekly 
‘Reporter, page 292, and Gap Number Week- 
. ly Reporter, page 10, have nothing whatever 


| Narain Sahoo 


Ochoot 


“cases where the ejectment complained of | 
“igs effected solely by the person to whom | 
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to do with the question before the Court. In 
those cases, it was held aud properly held 
that if the ejectment ba the substantial act 
of the zemindar, the party in receipt of the 
rent, it matters not whether the parties actual- 
ly dispossessing the tenant-are his servants 
or not. In this case, although the servants of 
the zemindar were made nominal defendants, 
the real defendants were parties not shewn 
to have been in receipt of the rent, and who 
set up an entirely different and independent 
right. T'he suit was not c®gnizable by the 
Collector but by the Civil Court. The judg- 
ments of the lower Courts are reversed, and 
the appeal decreed with all costs. 


The 16th August 1870. 


Present: 


' The Hon’ble G. Loch and Sir Charles Hob- 


house, Bart., Judges. 


under | Mortgage—Ezecution—Hquity of re- 


demption. 
- Case No. 62 of 1870. 


The mere | Regular Appeal from a decision passed by 


the Subordinate Judye_of Cuttack, dated 
the 29th December 1869. 


and another (Defendants) 
Appellants, 


Versus 


and another 
Respondents. 


Mr. R. T. Allan and Baboos Onookool 
Chunder Mockerjee, Nil Mudhub Sein. 
and Ram Chunder Mitter for Appellants. 


Sahoo (Plaintiffs) 


holding that | 2400s Unnoda Pershad Banerjee aud 


Obhoy Churn Bose for Respondeuts, 


G borrowed money from S, Ie then borrowed 
money from D mortgaging as security the property 
in suit. After that he borrowed from plaintiffs, execu~ 
ting a bond by which he again mortgawed the same 


‘property. Subsequently plaintiffs obtained a decree 
' by which the mortgaged property was declared liable 
, to sale for the amuunt decreel, sold the property in 


execution, and purchased it themselves. 


They were disturbed from possession by defendants 
in execution of a rent-deeree under which they ousted 
plaintiffs, and got their own names registered as pro- 
prietors. Plaintiffs now sue for declaration and enforce- 
ment of their rights as purchasers at the above sale. 


Defendants claimed as purchasers in execution of a 
money decree obtained against @ by the first creditor 
S, alleging that they paut off the money due to the 
second creditor D and were entitled to hold possession, 
their purchase having been previous to that of the 
plaintiffs, 
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. Herp that in purchasing the rights and interests 
of G. see eee purchased his right to redeem pro- 
perty already subject to two mortgages, and as they 

purchased with full notice, they could only retain 

possession by paying off both mortgages. 


HELD that plaintiff purchased not merely the equity 
of redemption, but G’s rights and interests as they 
were when the mortgage was created subject to the 
mortgage held by D, but free from subsequent encum- 
brances, 


Loch, -J.--It appears that one Gobind 
Pershad Roy borrowed money on various 
occasions, of which we need only mention 
three. The first loan apparently was from 
one Sookdeb Lall somewhere about the 
year 1865. -He also borrowed from one 
Dinonath Sirear on the 25th May 1866, and 
as security for that loan mortgaged the pro- 
perty now in suit ;and on the 25th February 
1867, he borrowed 5,000 rupees from the 
plaintiffs in this case and executed a bond 
by which he agnin mortgaged the same 
property. On the 10th August 1867, the 
plaintiffs obtained a decree by which this 
mortgaged property was declared liable to 
sale for the amount of the decree ; and on 
the {7th January 1868, the plaintiffs in 
execution of their decree put up this pro- 
perty for sale and purchased it themselves ; 
and on the 8th. April of the same year, after 
obtaining a sale certificate, they entered 
upon possession, and were disturbed from 
that possession by the defendants, who ob- 
tained a decree for rent against one of 
their ryots, and so they-ousted them, the 
plaintiffs, and also got their own names 
registered in the Collector’s book as pro- 
prietors of this property. The plaintiffs, 
therefore, sue for declaration and enforce- 
ment of their rights by purchase made at 
the sale held under the mortgage in question. 
They also sue for a reversal of the summary 
and mutation order referred to in their plaint, 
aud they suo for possession of the mortgaged 
property, viz., Sannas and 4 pie of the 
zemindary, and for the removal of the names 
of the defendants Nos. 2 and 3 from the 
Collector’s register and for the registration 
of their own names in their stead. 


The defendants allege that Sookdeb Lall 
from whom Gobind Pershad Roy bor- 


rowed money obtained a money-decree 
nguinst him on the 38rd April 1866 ; 
that in execution of that decree, the 


rights and interests of the judgment-debtor 
were put up for sale, and purchased 
by the defendants on the 14th August 
1867; that being aware of the exist- 
ence of the mortgage held by Dinonath 


Sircar upon this property, they, on the 8th 
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February 1868, paid off the money due to 
him and are entitled to hold the property, 
they having purchased it previow to the 
purchase made by the plaintiffs. 


The lower Court has given a décree to 
the plaintiffs, and an appeal has been filed 
by the defendants against that decision. 


Three issues were fixed by the lower 
Court. The first and the second are not 
now contended for, and the third is the only 
one which we have to consider in the form 
in which if was put before us. 


The questions raised by the appellant be- 
fore us are,—first, whether the plaintiffs are 
entitled to preference on account of the 
mortgage which they held ; and secondly, 
if they are, whether, as the defendants have 
paid off the mortgage of Dinonath Sircar 
which is of a prior date to that of the plaint- 
iffs, the defendants may not be considered 
to stand in the shoes of that mortgagee, and 
as between the rival mortgagees, are not 
eutitled to priority ? 


We may observe, before going further, 
that when the defendants purchased the rights 
and interests of the judgment-debtor Gobind 
Pershad on the 14th August 1867, the 
plaintiffs came into Court and there made 
known that the property was mortgag- 
ed to them aud was made liable to sale 
under their previous decree, so that when 
that property was sold in execution of the 
decree held by Sookdeb Lall, it was sold 
with a notice to defendants, the purchasers 
of the mortgage and lien held by the plaint- 
iffgs. We may observe, further, that when 
the plaintiffs put up this property for sale 
in execution of their own decree, the de- 
fendants intervened, and so at that time 
became acquainted with the fact that the 
property was then to be sold in satisfaction 
of that mortgage. e 


With regard to the first point raised by 
the appellant, it has been contended before 
us that the decree held by the plaintiffs was 
one obtained under the provisions of Sections 
52 and 53 of Act XX of 1866; that a de- 
cree obtained under those Sections of that 
law cannot be framed in the way that this 
decree has been framed, because a decree 
under those special Sections cau be passed 
only for the amount of the money claimed, 
aud the Judge passing the decree has no 
authority to make any particular property 
liable for the liquidation of the amount ôf 
the decree jand in support of this proposition 
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a case is quoted from XI Weekly Re- 
porter, rege 222, 


Now, in the first place, the Court are not at 
this time sitting in appeal upon that decree, 
nor can it in any way alter the terms of the 
decree ; it isa decree, and as it stands we 
must accept it. We have no authority in 
the suit now brought before us, in any way 
to prononnce whether that decree was pro- 
perly or improperly drawn up. But, fur- 
ther, ou looking into the record of the former 
litigation, we find that the procedure taken 
‘in litigation was not the procedure that is pre- 
scribed by Sections 52 and 53. In this case, 
the Court and the parties proceeded asin a 
suit brought under the provisions of Act 
VIII of 1829. Summons was served upon the 
defendant, who made his appearance in Court 
and confessed judgment and consented that 
a decree should be entered up against him in 
the shape in which the decree is drawn up for 
the amount, So that the objection now raised 
as to the form of the decree falls to the 
ground, for here was a decree that was 
passed in the presence of both parties and 
passed by a Court that had jurisdiction to 
make the decree. 


It is then urged that as the defendants 
purchased on the 14th August 1867 the 
rights and interests of the judgment-debtor, 
Gobind Pershad Roy, there really remained 
nothing for the plaintiffs to purchase in 
1868. But what was it that the defendants 
purchased on that occasion? , They pur- 
chased what is called the rights and inter- 
ests of the debtor, viz., the equity of redemp- 
tion ; for, that was all that he had at that 
time, and they, therefore, purchased his right 
to redeem this property which was subject 
to two mortgages, namely, the mortgage of 
Dinonath Sirear and the mortgage of the 
plaintiffs, and as observed before, they pur- 
chased it with full notioe of the existence 
of the plaintiffs’ mortgage ; and therefore if 
they hoped to retain possession of the pro- 
perty they could do so only by paying off 
these mortgages. They did pay off the 
mortgage due to Dinonath Sirear, and they 
had opportunity given them to pay off the 
mortgage due to the plaintiffs, for they were 
apprized of the existence of that mortgage 
when they purchased, and also when the 
property was put up for sale by the plaint- 
iffs. 


_ On the other hand, what was it that the 
plaintiff purchased? According to his cer- 
tificate of sale, he purchased thp rights and 
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interests of the debtor. Now, what were 
those? As the decree declared the lands 
which had been mortgaged liable for the 
liquidation of that decree, te purchased the 
rights and interests of the debtor as they 
were when the mortgage was created. He did 
not merely purchase theequity of redemption, 
but he purchased what the debtor had when 
le made that mortgage to him ; and this view 
is supported by n case reported in I Bengal 
Law Reports, page 200.* The plaintiff then 
purchased the property as it «stood when it 
was mortgaged to him, and that was sub- 
ject to the mortgage held by Dinonath 
Sirear, but of course free: from all incum- 
brauces created’ subsequent to the date of 
that mortgage. 


But it‘is urged that the defendants were 
no party to the suit brought by the plaint- 
iff against Gobind Pershad. This is true ; 
but we think it will avail the defendants 
nothing in this case, for this simple reason 
that when they purchased they purchased 
with notice, and when the estute, was sold 
it was sold with notice-to them; and we 
think, therefore, that under the decree 
which they obtained, and under which this 
property was sold, the plaintiff is entitled 
to have the prefererce. 


Then comes the second question: as the 
defendants have paid off the mortgage held 
by Dinonath Sirear, which was prior in date 
to the mortgage of the plaintiff, whether, iu 
equity, they sre not entitled to priority. 
We do not think that they are. But we 
think that there is this equity between them 
and the plaintiff, and it is admitted by plaint- 
iff, the respondent in this case, that it is so, 
viz., that the defendant should be recouped 
the sum which he had ‘paid on account of 
the mortgage of Dinouath Sirear. We, 


therefore, think that the decree of the lower 
Court must be modified to this extent, thas 
the plaintiff will obtain possession of the pro- 
perty, but that he must first make payment 
to the defendants of the principal sum of 
rupees 3,380, with interestat the rate of 
6 percent. per annum from the 8th February 
1868 up to the date of payment. 


Looking at all the circumstances of the 
case, we think that the parties should bear 
their own costs in both the Courts. 


a ee 


* 10 W, R, p, 291. 
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The 16th August 1870. 
Present: 


The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Review — Grounds of admission — 
rror— Additional evidence. 


Case No. 816 of 1870. 


Special Appeel froma decision passed by 
the Subordinate Judge of Sylhet, dated 
the 8th February 1870, reversing a de- 
cision of the Moonsiff of Russoolgunge, 
dated the 8th April 1869. 


Gunesh Ram Surmah (One of the Defend- 
ants) Appellant, 


VETSUS 
Rohinee Dassee (Plaintiff) Respondent. 
Baboo Bama Churn Banerjee for Appellant. 


Baboo Nuleet Chunder Sein for Respon- 
dent. 


Where a Subordinate Judge admitted a review on 
the representation of plaintiff that he (the Judge) had 
made a mistake ns to the subject of a certain dagh in 
a Government Halabadee chitta, the applicant filing 
with his petition for review another chitta and other 
evidence for the purpose of convincing the Court that 


it had made an error. 


Hep that an error of this kind was sufficient to 
found the jurisdiction of the Court to entertain the 


review. 

Hep that the plaintiff was not in fault for not! 
having produced previously the additional evidence | 
which was not originally necessary to the proof of his | 


claim. 


Phear, J.—In this case, the Lower Appel- 
late Court at first dismissed the plaintiffs suit, 
but afterwards, on a representation made by 
the plaintiff, admitted areview, and, on re- 
view, gave the plaintiff a partial decree, The 
Subordinate Judge states how this came 
about in the following words :— 


«I affirmed in this suit the Moonsiff’s 
“decision on the 19th August 18€9. The 


“plaintiff, having shown on the 16th of 


‘© November of the said year that I had com- 
‘“ mitted an error in the trial, applied for a 
« review of judgment. I served the defend- 
“ ants with notice and proceeded to try the 
‘Conse in their presence. I found that I had 
& in fact fallen into a grievous error, As 
‘© my judgment was incorrect and erroneous, 
“« I reversed my decree of the said 19th 
‘August, I have undertaken to re-try this 
‘‘cuse, and considered most attentively the 
“ oral pleadings of the vakeels.” 
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It is now objected on.special appeal that 
the Subordinate Judge had not puflicient 
ground in Jaw to admit a review ;"also, that 
if the review was regularly admitted, he after. 
wards decided the case on additional evidence 
which was improperly received by him and 
was not legally proved. 


As to the first objection, it seems that the 
review was admitted simply on a represen- 
tation made by the plaintiff that the Subor- 
dinate Judge hnd mistaken the subject of a 
certain dagh 1742 in the Government Hala- 
badee chittas. 


In order to show that the Subordinate 
Judge had made this mistake, the plaintiff 
filed with his petition for review another 
Halabadee chitta covering the ground which 
was next adjoining the dagh 1742, and also 
some other documentary evidence. 


It is now said that no reason has been 
given by the plaintiff why he did not produce 
this additional evidence previously to the 
application for review ; and two decisions of 
this Court have been relied upon to make out 
that ifa review is granted for the purpose 
of receiving fresh evidence in a suit, it must 
be strictly shown that the applicant was not 
able to produce that evidence in Court at 
the first trial. ; 


The two decisions thus referred to apply 
to an entirely different case from the present. 
They apply toa case where the applicant 
for review asks the Court to alter its judg- 
ment simply on account of this additional 
evidence ; and when that is the case, the 
application can only be brought within the 
terms of Act VIII of 1859 by making ont 
that this additional evidence was not avail- 
able to the party desirous of producing it 
at the first trial. 


Here the ground of review is not that 
the Court ought ta pass a different order in 
consequence of the additional evidence, but 
that it ought to pass a different decision on 
the very evidence which was before it in 
the first instance, by reason of iis having 
made a mistake and given a meaning to that 
evidence which it did uot intrinsically bear: 
The additional evidence which is produced 
by the applicant for review is produced 
simply for the purpose of convincing the 
Court that it Aad made the error to which 
I have referred. But an error of this kiud 
is amply sufficient to found the jurisdiction 
of the Court to entertain the review. It 
seems to me, therefore, that the special 
appellant’s first objection is not valid. 


+ 
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The second objection is that the review 
having Neen era ted, the Court improperly 
took evidence at the re-hearing of the case 
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duced this evidence before, because it was 
not evidence which was originally necessary 
to the proof of the claim which be set up 





without assigning n sufficient reason for | in his plaint. 


so doing; and it is said on the authority 
of a case reported at page 370, X Weekly 
Reporter, that evidence received by an Ap- 
pellate Court without that Courts record- 
ing its reason for receiving it is, according 
to the provisions of Act VIII of 1859, not 
legal evidence to justify the Court in found- 
ing a decree upon it. 


That decision does not go to that length, 
aud it was not, I think, intended by the 
Judges who determined that cuse to say that 
evidence received by ‘the Appellate Court 
without recording its reasons was not legal 
evidence. 


The Court there thonght that the course 
which the Lower Appellate Court had tazen 
entirely unexplained as it was,—wwas such 
as to invalidate the judgment, The High 
Court was of opinion that there had not 
been a proper trial by the Lower Appellate 
Court, and remanded the case to that Court 
for re-trial. Clearly; if the Lower Appellate 
Court, without good reason and improperly 
takes or procures evidence additional to that 
which the parties themselves adduced in the 
Court of first instance, this would constitute 
an error in the investigation which this 
Court ought, on special appeal to correct, if 
the decision on the merits of the case was 
affected thereby. 


In another decision reported, I think, in 
the same Volume, though I am unable to 
refer to it at this moment, it was held that 
if the Lower Appellate Court recorded that 
it had reason for seuding for fresh evidence, 
although it did not state what that reason 
was, there was a sufficient adjudication of the 
contingency which Justified an Appellate 
Court in sending for evidence to make the 
e.‘dence so sent for proper material upon 
whic to determine the matter in question 
betwee. the parties. 


Now, hee it is clear enough what the 
reasou was which caused the Lower Appel- 
Inte Court to receive this new evidence. 
The reason was that the Court was con- 
vinced, it had fallen into error with regard 
to the construction of a Hnalabadee chitta, 
and the additional evidence was most im- 
portant to establish the fact of that error 
having been committed ; and also, I may say, 
it is quite obvious that the plaintiff could 
not have been in fault for not having pro- 


_— = -— 
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The last objection is that this evidence is 
not properly proved. But this objection 
does not appear in so many words in the 
written grounds of appeal, neither was it 
made, so far as I can discover, before the 
Lower Appellate Court, and yet that Court 
says distiuctly that it serve the defendants 
with notice and proceeded to try the case 
in the presence of both parties. It seems, 
therefore, that there is no room for specula- 
tion on this point, as there might be in 
many cases of special appeal which come 
into this Court, for the Lower Appellate 
Court has distinctly accorded in the worda 
quoted in the earlier part of my judgment, 
that the defendants were present on the re- 
discussion of the case consequent on this 
fresh evidence, and had full opportunity to 
object to it, if advised so to do. i 


In addition to the three objections to 
which I have specifically referred, the special 
appellant also urges that there is not suffi- 
cient legal evidence on the record, even with 
that produced on the review, to support 
the judgment which the Lower Appellate 
Court has given. 


No doubt it is a matter of remark that 
this additional evidence, slight as it is, lead- 
ing the Court to puta new construction 
upon one chitta only, should havo sufficed 
to change its conclusions as to a consider- 
able portion of the plaintiff’s case. It would 
seem from the discussion of the evidence 
which has been effected by the special np- 
pellant’s Counsel, that the Lower Appellate 
Court now believes witnesses whom on the 
first occasion it disbelieved. If this be so, 
it isa singular change no doubt, bnt I am 
bound to say that—having regard only to 
the analysis of the case which the Subordi- 
unte Judge has sent up to us in his judg- 
ment on review—it appears to me that his 
present conclusions are justified by the evi- 
dence to which he refers. I cannot possi- 
bly say in the face of this evidence, aud 
the apparently reasonable conclusions which 
the Subordinate Judge draws froin it, that 
his decree is so wrong in law that we ought 
here, on special appeal, to set it aside. 


On the whole, then, it appears to me 
that the appellaut has failed to muke out 
sufficient grounds to induce us to interfere 
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with the decision of the Lower A ppellate 
Court, and his appeal should be dismissed 
With costs, 


Jackson, J.—I quite conéur, 


On thé point of the review, I only wish 
to state that the review seems to have been 
admitted to allow .the applicant for review 
to show’ what he said he could show by 
the additioual evidence which he put in, 
namely, that.thgre was a mistake in certain 
evidence which had been put in at the first 
hearing of the case. 


He founded his claim on certain Govern- 
ment Halabadee chittas, on which his case 
could not be proved. But on finding. that 
there was a mistake in those chittas, the 
complexion of his case was quite altered. 


Under these circumstances, I think the 
Court was.quite justified in admitting the 
review, 


Upon the merits, I think there is no 
ground whatever for this special appeal, 
and I therefore concur in the order dismiss- 
ing the appeal with costs. , 


enh 


The 16ih August 1870. 
Present: 

The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 
Mortgage—Money-decree—Hquity of 
redemption. 

Cause No. 96 of 1870. 


_ Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 24th September 1869, reversing a 
decision of the AMoonsiff of Nowabad, 
dated the 25th February 1869. 


Deo Chaud Sahoo (Plaintiff) Appellant, 
versus 


Yeeluck Singh and others (Defendants) 
Respondents. 


_Baboos Mohesh Chunder Chowdhry and 
) Kishen Succa Moohkerjee for Appellant. 


Mr. R. E. Twidle and Baboo Debendronath 
ose for Respondents, 

Plaintif® and defendant No. 5 had mortgagos over 

the same property, the mortgage of the latter being 

prior tu that of the former, 
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Defendant sued for the money covered by the 
kistbundee and obtained a money-ilecree, in execution 
of which the rights and interests of ee 
were purchased, after notice of plaintiff’s lien, by de- 
fendant No. 5 who entered into possession. 


Hep that under the circumstances, the mertzagor’s 
rights and interests, sold as above, amounted only 
to the equity of redemption, and the sale did not ex- 
tinguish plaintiff's right under the subsequent mort- 
gage, and that the purchaser could be entitled to 
aa possession only in case of his paying off plaint- 
iff’s lien. 


Kemp, J—Tue plaintiff is the special 
appellant before us. 


It appears that the plaintiff and the 
defendant No. 5 had mortgages over one 
and the same property, the mortgage of the 
defendant being prior in date to the mort- 
gage of the plaintiff. 


The defendant, instead of instituting a 
suit for the purpose of bringing about the 
sale of the property pledged, sued his debtor - 
for the money covered by the kistbundee 
and obtained a simple money-decree. In ex- 
ecution of that decree the rights and interests 
of the mortgagor were put up for sale and 
purchased by defendint No. 5, the first 
mortgagee. Weare told that the debt of 
the defendant has been thus satisfied, and 
he is now in possession of the mortgaged 
premises. 


At the time of the sale, notice of the 
lien of the plaintiff was given in the usual 
way. The plaintiff, the second’ mortgagee, 
uow sues to make the property pledged 
under his burnanamah, dated the 25th 
Kartick 1268, liable for his claim. 


The decisions of both the Courts below 
amount to this—that because there has been 
a sale of the property in execution of the 
money-decree of the defendant No. 5, no 
re-sule of the same property in satisfaction 
of the plaintiff’s lien can be made. 


e A 

An issue was raised by the first Court 
as to the bone fides of the plaintiff’s mort-. 
gages. That was found in favor of the 
plaintiff and no appeal was made to the 
Lower Appellate Court on that point. We 
have, therefore, a pure point of law before 
us to decide. 

We are of opinion that when the defeud-* 
ant, instead of pursuing the course open to 
him, viz., to sue to make the property pledged. 
liable to satisfy his debt, chose to sue for. 
the money due to him and to be content 
with a simple mouey-decree, and in execu- 
lion of (hut simple mouey-decree, to sell the 
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rights aud interests of the judgment-debtor, 
the mortaggor, and to purchase those rights 
and interests himself, those rights and inter- 
ests amounting only to the equity of re- 
demption, such a purchase would not ex- 
tinguish the right .of the plaintiff under 
The plaintiff's 
lien; under such circumstances, would still 
If the defen- 
dant had proceeded in the proper manner, 


the subsequent mortgage. 
remain unaffected by the sale. 


he would have sold, uot the rights and 
interests of the judgment-debtor, bat the 
whole property pledged ; and by so doing, he 
would have been entitled, firstly, to pay him- 
self; secondly, to pay the lien of the plaint- 
iff ; and lastly, if any balance remained, to 
pay itto the judgment-debtor. Not having 
done so, as already observed, he purchased 
nothing but the rights and interests of the 
judgment-debtor which amounted only to 
If, 
the defendant wishes to retain possession of 


the equity of redemption. therefore, 
the property, he must pay of the mortgage 
of the plaintiff. 

In the course of the argument, the pleader 
Twidale, refer- 
red to page 93, Macpherson on Mortgages, 
5th Edition. 
to this effect—“ that if a first mortgagee 


for the respondeut, Mr. 
The passage referred to is 


“obtainsa decree against the mortgagor, 

‘and the lands are sold in execution of that 

‘decree but do not realize more than enough 

“to pay off the first mortgage, the auction- 

‘¢ purchaser has a title to éhe lands free from 

© all incumbrances subsequent in date to the 

“ first mortgage. ” 

In the present case, the first mortgagee did 

' not sell the land mortgaged in execution of 
his decree, but merely the rights and interests 
of the mortgagor, “Clearly, therefore, the 
defendant stands in the shoes of the mort- 
gagor. He has purchased the equity of 
redemption, and it is only in case he pays 
off the plaintifl’s lien that he is entitled to 
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As the first Court found the lien to be a 
bond fide one and no objection was taken 
to that point ou appeal, we reverse the 
decision of the lower Courts and decree 
this appeal with all costs. 





The 16th August 1870. 


Present: @ 


The Hon'ble G Loch and Sir 
Hobhouse, Baré., Judges. 


Chartes 


Mahomedan Law—Dower— Pur- 
chaser from heirs. 


Case No. 892 of 1870. 


Special Appeal from æ decision passed 
by the Judge of Patna, dated the 18th 
February 1870, reversing @ decision of 
the Subordinate Judge of that District, 
dated the 17th July 1869. 


Mussamut Wahidoonissa and others 
(Plaintiffs) Appellants, 
VETSUS 


Mussamut Subrattun and others 
fendants) Respondents. 


Baboos Mohesh Chunder Chowdhry, Sree- 
nath Dass and Boodh Sein Singh for 
Appellants. 


(De- 


Mr. C. Gregory and Moonshee Mahomed 
Yusoof for Respondents, 


A Mahomedan widow in possession of her husband's 


property must be treated inthe light of a mortgagee or 
pawnee so far as her dower is concerned, and cannot be 


deprived of possession till her claim for dower is 
satisfied, 


A claim for dower is not a lien on the property such 
as is obtained by a mortgage which enables the cre- 
ditor to follow the property wherever it goes. The 
Mahomedan Law has nowhere placed a claim for dower 
as high as a mortgage, but has ranked iton a par with 
other debts. 


A purchaser from the heirs of a deceased Mahomedax 
is not bound, as if he were dealing with a Hindoo 
widow, to inquire into the existence of a legal necessity ; 
and even when the property is sold in exccution ofa 
decree, he is not bound to ascertain whether itis sold 
for the private debts of the judgment-debtors or for 
ancestral debts. 


Hobhouse, J.—Tae facts of this case 
are very simple. The plaintiff is the widow 
of one Mahomed Mehdee. He died in 1861 
leaviog the plaintiff and two sisters, defen- 
dants in this cause, his heirs. Jn the year 
1562, the present plaintiff sued the sisters 


m well for dower as for heir, the widows 
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share of the inheritance. In 1864 she: tween a debt for dow 


got a decrees for dower, and in 1865 a decree | 
for possession of her share of the inheri- 
tance. The sisters from the time of the 
denth of Mahomed Mehdee in 1861 up to! 
1868 remained in possession of their share 
of the inheritance, less, of course, the wi- 
dow’s share decreed to her in 1865. There- 
ufter, the sisters incurred debts, and a 
decree was obtained against them for the 
amount of those debts, and in execution 
of that decree*the defendant in this suit 
purchased the rights and interests of the 
sisters in the property in suit. 


ee a 
i 


That property, it is admitted, formed a 
part of Mahomed Mehdee’s estate at the 
time of his decease; and it is also admitted 
that the defendant is a bond fide purchaser 
for a valuable consideration and without 
notice of any claims against the estate of 
the deceased. He is also in possession of 
the property. The decree of 1864 was 
virtually, and for the purposes of this suit | 
itis admitted, against the sisters as represen- | 
tutives of the estate of Mahomed Mehdee, | 
and to the extent only that they had taken ! 
any part of that estate. | 

t 


The present suit is on behalf of the 
widow-to have it declared that the property 
of which the defendant became the pur- 
chaser in 1868 is liable to be sold in execu- 
tion of her decree against the sisters for; 
dower obtained, as I have ssid before, in 
the year 1864. The Lower Appellate Court | 
bas held that the estate in the hands of the | 
purchaser is not so liable, and has dismissed 
the plaintif’s suit. The plaintiff appeals, 
und the substance of the argument on 
which the pleader on her behalf supports 
the contention that the property in question | 
is liable for the dower decree is this :— 











| 
The dower, it is argued, isa debt; a 
claim for dower takes precedence of a claim ' 
for inheritance ; the plaintif is a creditor 
against her husband’s estate for dower, and 
as such her right takes precedence of the | 
right of the heirs of her husband, and so | 
of the right of any creditor of those heirs, 
and of any purchaser in execution of a 
decree of such creditor. In short, it is 
averred that dower especially, and in fact | 
any debt, constitutes under the Mahomedan | 
Law a lien upon the estate of the debtor. 


On the other hand, it is coatended that | 


there is uo difference, and indeed it is vot ! 


disputed that there is any difference, be- ' 
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er and any other debt, 
and that, therefore, a debt for dower does 
pot constitute a lien upon any articular 
property which at the time of his decease 
may have made up the estate of the debtor, 
but is simply, like any other debf, a some- 
thing which the creditor can claim from 
the heirs of the debtor to the extent that 
those heirs have received, and are not able 
satisfactorily to account for, any assets of 
the estate of the debtor, 


It seems to me very questionable, in the 
first instance, whether we are bound to 
apply the Mahomedan Law at all to the 
case before us. It is not, I may observe, a 
case of succession, inheritance, marriage, 
caste, or religious usage, that is, a case of the 
description to which we are bound by the, 
provisions of Regulation VII of 1832 to 
apply the Mubomedan Law. It is, as it seems 
to me, as it seemed also to the Judges in the 


case to be found in page 5C9 of Marshall’s 


Reports, a case simply of contract; and in 


such a case, it seems to me, as it seemed to Mr. 
Justice Campbell, thatit can only be by a 
side wind that a question of inheritance un- 
der the Mahomedan Law ean at all be brought 
in. 
case of contract, then we should not deal 
with it under the provisions of Mahomedan 
law, but simply asa case of contract to 
which we are to apply the principles of 
poo eqnity, and good conscience. 


If the case is, as I think it is, a simple 


However, I will assume it to be a case of 
Mahomedan Law, and F still do not think that 
under the strictest interpretation of the ` 


Mahomedan Law, dower, any more than, any 


other debt, cnn be held to constitute, under 
the facts of the case before us, a lien upon 


any particular item of the estate of a da- 


ceased Mahomedan debtor. The text, and in 
fact the sole text, relied upon is that to be 
found in page 1, Chapter I, Section I of 
Macnaghten’s Principles of Mahomedan 
Law. ‘The text is this—* Debts are claim-' 


“able before legacies, and legacies (which 


“ however cannot exceed one-third of the 
“ testator’s estate) must be paid before the 
“inheritance is distribated.” 


Et is argued from this that as this debt 
had uot been pail, therefore there could nof 
have been any legal distribution of the estate 
of the deceased Mahomed Mehdee ; and that 
if there was no legal distribution, then the 
sisters, who were in this instauce the heirs, 
had uot iu reality auy estate which they 
could. dispose of; and so that the defendant, 
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who has bonght only the rights and interests 
which the sisters had, has taken with them 
the liability of the sisters, namely, the liabi- 
lity to pay the debts of the deceased. It is 
not disputed for a moment that the liquid- 
ation of debts should precede the distribution 
of property amongst the heirs. That is laid 
down clearly in the paragraph of the law on 
which the plaintiff relies, and ngain in the 
ense No. 16, pages 94 and 95 of the same 
authority, Macnaghten. Is is further laid 
down in the ease No. 10, page 356, that the 
elaim for dower isa claim prior to that of 
inheritance on the property of the husband ; 
and in case No. 56, page 126, that a claim 
for inheritance cannot be maintained till the 
debt for dower has been satisfied. 


But here, in the first place, it cannot be 
urged that there can be no distribution, for 
as a matter of fact such distribution has 
actually been made, and that by reason of 
action taken on the part of the plaintiff ker- 
self, who, in that suit, which was terminated 
by the decree of 1865, prayed for and ac- 
tually obtained distribution of the estate, 
namely, herself taking her one-fourth of that 
estate, and the rest of it .being left in pos- 
session of the two sisters, the remaining heirs 
of the deceased Mahomed Mehdee. 


But even had there been no distribution, 
still the question seems to me to be what under 





the Mahomedan Law is meant by the estate of. 


the deceased, when it is said that that estate 
is linble for the debts of the deceased? Is it 
meant to be exactly that property, be it in 
land or be it in money, or whatever may be 
its nature, of which the deceased was seized 
when be died ; or isit meant to be anything 
which ‘adequately represents that estate? I 
think on a proper interpretation of the text 
of the Mahomedan law, it is not meant to be 
the exact estate n3 it stgod at the time of 
the husband’s death, but anything which 
‘adequately and truly represents that estate 
at the particular time at which a claim is 
made upon it, { find, for .iustance, under the 
law of sale, Chapter III, page 42, that ‘a 
sale is defined to be a mutual and volun- 
tary exchange of property for property.” 
So that if a person under this definition of 
Sale, as in this case, parted with property in 
the shape of land and got property in return 
in the shape of money, or money’s worth, 
then the property which he got in return 
adequately and fully represents the property 
with which he parted. And again I find 
in Section 1, Chapter XI, page 72, and in 
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the case No. 8 at page 88, that the “ heirs 
nre answerable for the debts of their ances- 
tors, as far as there are assets.” 


So that, it seems to me, it isnot the estate 
as it stood, be it, as I have said before, in 
land or in money, or what not, which in it- 
self is answerable for the debts of the de- 
ceased, but it is the heirs themselves who 
are answerable, and that to the extene of 
any assets which they may have received 
and in whatever shape Mey may have 
received them from’the estate of the de- 
ceas ed. 


In this respect the Mahomedan Law seems 
to me tobe curiously and almost exactly in 
accord with our own written law to be found 
in the provisions of Section 203 Act VIH 
of 1859. Speaking of represeutatives that 
Section declares that — “ if the decree be 
“ against a party as the representative of a 
“ deceased man, and such decree be for 
“money to be paid out of the property of 
“the decensed person, it may be executed 
“ by the attachment and sale of any such 
“ property, or, if no such property can be 
“ found and the defendant fail to satisfy the 
« Court that he has duly applied such pro- 
“ perty of the deceased as shall be proved 
“ to have come into his possession, the de- 
“ cree may be executed against the defend- 
“ont to the extent of the properly not 
“ duly applied by him, in the same manner 
“asif it had been against the defendant 
“ personally.” 


‘So that where, as in the case described, 
there was a decree by which a lien was 
actually created on the property of a de- 
ceased person, still the law does not declare 
that that property may be followed into the 
hands of the purchaser for the purpose of 
satisfying the decree, but it does declare that 
the decree-holder may execute his decree 
against the heir of the deceased to the 
extent of the property not duly applied by 
him, that is, to the extent of the assets that 
he may have received from the estate of the 
deceased, and may not be able otherwise duly 
to account for. I do not think, therefore, 
that even under the Muhomedan Law it can 
be said that a debt against a deceased person 
may be followed against the property of the 
deceased when that property shall cense to 
be in the possession and power of the heir- 
at-law, but that rather the remedy is to 
claim the debt from the heirs of the deceased 
to the extent that they may have received, 
and may not be able properly to account for, 
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any assets which they may have received 
from the deceused proprietor’s estate, 





This view of the law seems to me to 


have been followed by u Division Bench of 


this Court in the ease to be found in page 
212, XI Weekly Reporter; and again more 
decidedly still, in the ease No. 195 of 1869, 
Regular Appenl, Mussamut Bibee Meherun, 
plaintiff, appellant, dated the 12th January 
1870; and also in the cage to which I have 
already referre& in page 509 of Marshall’s 
Reports, 


It is, however, contended that there are 
cases against this contention to be found in 
various precedents, which I shall now 
quote. 


The first is that to be found in page 890 
of the Sudder Dewanny Decisions of 1852. 
That was a case of n widow in possession, 
apparently by consent of the heirs of the 
whole of her deceased husband’s property. 
In that case, when the heir or rather the 
purchaser from him sought to obtain posses- 
sion from the widow, it was held that he could 
not do so until he had first satisfied the 
widow’s dower. Mr. Mytton, one of the 
Judges in that case, dissented from the 
other two Judges, holding that dower was 
only a liability for which the person who 
took the husband’s estate was answerable, 
and not the estate itself. But the majority 
held the contrary doctrine, the ground on 
which they seemed to have held it being 
that inasmuch us dower took precedence of 
all claims by inheritance, so the heir could 
not sell, and the purchaser who stood iv the 
shoes of the heir could not obtain possession 
of the estate until he had first paid off the 
widow's dower, a debt due upon the estate. 


The next case is one to be found in IX 
Weekly Reporter, page 318. In that case 
also, the widow on the death of her husband 
had held his estates, apparently by consent 
of the heirs, in lieu of her dower, and had 
subsequently been ousted by the heirs under 
circumstances which do uot apply to the 
case before us. She sued for dower out of 
the estate, and the learned Judges seem’ to 
have given her a decree on the following 
considerations. They seem to have held 
that dower was like any other debt, that the 
liquidation of debts preceded any dis- 
tribution of inheritance, and if the heirs 
did not pay the dower that the widow had 
a prior claim on the property, real or 
personal, of the husband, the heirs, until 
the dower was paid, having no legal claim 
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on the estate adverse to the widow, the 
creditor in possession. And they, summed 
up their decision in these words, laying down 
page 320 this proposition :—‘* These texts 
‘and cases seem to us to estaldish the 
“ position that the widow of a Mussulman in 
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| “ possession of her husband’s estate under 
‘a claim of dower has alien upon it as 


‘against those entitled as heirs, and is 
“ entitled to possession of it as against them 
‘ till her claim of dower is satisfied.” And 
again, page 321 :—“ However that may be, 
“we think we may hold that when a 
‘“Mahomedan widow, who has actually 
* obtained possession of the estate of the 
“deceased husband, has been deprived of 
“possession by a decree in favor of heirs 
‘“who take with notice of the existence of 
“ her claim to dower, and more particularly, 
“where her right to sue to establish her 
“ claim to dower has been expressly reserved, 
‘we may treat the heirs as taking the pro- 
‘perty subject to a lien which is not 
‘‘ divested by the decree.” 


Those were the findings of the Court in 
that instance. 


The next case is to be found in X Weekly 
Reporter, page 369. There are two decisions 
given by the learned Chief Justice and two 
other Judges of this Court, to be found 
quoted in this case, and in both of those 
cases the widow was in possession and was 
holding over by reason of the debts due to 
her for her dower, and the heir sued to 
recover possession. The learned Judges 
said —“ What the plaintiff really wanted to 
“try in this suit was whether he was 
“ entitled to succeed ton 12 annas share of 
‘the property of the late Moulvie Mahomed 
‘¢ Ibrahim, and to recover from the widows 
“the possession of that portion of the pro- 
“perty”? And again —“ Another of the 
“ issues raised bY the Subordinate Judge 
‘was whether, according to the Mahomedan 
“ Law, the plaintiff was entitled by right 
‘of inheritnnce to 12 aunas ont of the 
“ whole estate of Mahomed Ibrahim, or 
“whether the widows of the said Mahomed 
“ Ibrahim on account of dower due to them 
“were entitled to retain: possession of the 
“ whole estate.” Then they go on to say 
that in the case which they quoted it had 
been held “ that the widow of a Mahome- 
“dan in possession of her husband’s estate 
‘under a claim of dower has a lien upon it 
“as against those eutitled as heirs, and és 
“ entitled to possession as against them till 
“her claim to dower is satisfied,” 
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And again, according to the decisions to 
which thay had already referred, they thought 
that the widow ‘ was entitled to a lien upon 
“her busband’s estate for the amount of 
“any dower which remained due to her.” 


Aud again—‘ Assuming, then, that the 
“ plaintiff as the heir of the deceased Moulvie 
‘was entitled to al2 annas share of the 
“whole of his estate, he was not, according 
“fo the decisions to which I have referred 
‘entitled to recover possession of that 
“estate from the widows so long as any 
e portion of the dower remained unsatisfied, 
“ nor could he be entitled to mesne profits.” 


' And finally, they were of opinion ‘ that 
“ the decision of the Subordinate Judge as 
“regards the widow Khodejah’s lien on the 
“estate for her unpaid dower ought to be 
“affirmed.” It was further pointed out 
“that the plaintiff ought to have sued 
“foran account of the dower due to the 
“ widow and to be let into possession upon 
‘s payment of that amount.” 


The next case relied on is to be found in 
pages 219 and 220, 6, Moore’s Privy Council 
Reports, That case is quoted at length 
in the decision to which. I have just referred 
in X Weekly Reporter, and that was also a 
case in which the widow was in posses- 
sion of her husband’s estate, Their Lord- 
shipsin the Privy Council seem to have 
held that a creditor in the position of a 
widow might take so much of the debtor’s 
property as would cover the debt ; and that 
the widow was in possession much as au 
executrix in English Law might be in pos- 
session, and so was entitled to hold over for 
dower as a debt, subject to a suit for an 
account. 


Now, I think that when all these cases are 
considered carefully, they are in fact what 
they have been described to be by the 
learned Judges of this Court who passed 
the decision to which I have referred above, 
of the 12th January 1870. They are, I think, 
all of them cases in which dower being 
admitted to be due, the widow was or had 
heen in possession of the whole estate, and 
in which the heirs sought to oust the widow 
‘without having previously paid the amount 
of the dower or debt. Now, it seems to 
me that in such a case, under the Mahome- 
dan Law, had it notbeen the case of a widow 
especially but that of any other creditor, 
such creditor equally with the widow would 


have been entitled to hold over the estate, 
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of which he was iu possession until his 
debt had been paid off. “ Hypothecation,” 
it is said in Section 15, Chapter 11, page 
74, Macnaghten’s Malomedan Law, that is, 
an ordinary lies as I understand it, “is 
‘unknown to the Mahomedanu Imw ;” and 
there cannot ever be any mortguge unless 
there be seizing. Audin Section 20 of the 
same Chapter, it is further luid down that a 
creditor seized of the property may satisfy his 
own debt to the exclusion. of the other 
creditor's. ° 


And in the case No. 3, page 347, Mac- 
naghten,’ the following doctrine is laid 
down :— 


“ All debts (contracted in health) are of 
‘equal validity, except those of morteagees 
‘and pawnees, that is to say, persons with 
‘whom the property of the deceased may 
“have been deposited in mortgage or pledge. 
“The claim of such persons are entitled to 
“ priority, and they are authorized lo satis- 
“fy their own demands out of the property 
“in their possession: after which the sur- 
“plus (if any should remain): will be divi- 
“ded among the other claimants.” 


It seems to me that under this doctriue, 
any creditor, be it the widow or any other 
creditor, who was either by consent of the 
debtor when living, or by consent of the 
heirs of the debtor after the debtor’s death, 
in possession of the debtor’s estate for the 
satisfaction of his debt, would be enti- 
tled to remain in such possession uutil the 
amount of his debt had’ been paid off. I 
think it is upon this doctrine of the Maho- 
medan Law that the learned Judges iu the 
cases on which the plaintiff’s pleader relies, 
came to the conclusion that the widow in 
possession of her husband’s estate and hold- 
ing over until payment of her dower against 
the heirs, was entitled to hold over until | 
her dower was paid. 


But here, as I have said before, the case 
is entirely different. ‘The widow is uot 
in possession. On the coutrary, at her 
suit, distribution was made so far back 
as five years before the institution of this suit 
of her husband’s property. By that dis- 
tribution, the sisters, so far as they were 
heirs, were put in possession of the property 
they inherited. They dealt with it and in- 
curred debts of their own. ‘The property 
was“ sold, aud the defendant paid a just and 
proper equivalent for it. That equivalent 
was then really paid to the heirs, and the 
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property which it represented ceased from | 


that time to represent the estate of the 
deceased. The equivalent paid for the pro- 
perty did instead represent that estate, and 
was in renlity assets of the estates paid into 
the hands of the heirs to be by them account- 
ed for 


The plaintiff, therefore, if she have any 
debts due to her from the husband’s estate 
for her dower, must I think, in satisfaction 
of that debt, follow the assets which have 
been duly made over to the heirs of the hus- 
band. She mnst follow those asseta and 
cannot follow the particular property itself, 
for that in renlity no longer exists as an 
asset of the estate but has been properly 
and fairly exchanged for assets of a different 
description. 


In this view of the case, I would uphold 
the judgment of the Court below, and dis- 
miss tliis appeal with costs. 


Loch, J.—T prefer looking at this case from 
the Mnhomedan point of view in which it 
has been placed before us, and looking atit 
from this point I concur in the conclusion 
come to by my colleague. 


- Looking to the principles of Mahomedan 
Law, we find first that debts are claimable 
before legucies, and legacies must be paid 
before the inheritance is distributed. Mac- 
naghten, Chapter I, Rule 5. 


Aguin, all the debts due by the testator 
must be liquidated before the legacies can 
be claimed. Macnaghten, Chapter VI, on 
Wills, Rule 6. . 


Thirdly.— Heirs are answerable for the 
debts of their ancestor as far as-there are 
nssets. Macnaghten, Chapter XI, oa Debts, 
Rule 1. 


Rule 20 of the same Chapter lays down 
as follows :— If a person die leaving many 
‘* creditors, and he may have pawned or mort- 
“ gaged some property to one of them, such 
€ éreditor is at liberty to satisfy his own 
* debt out of the property of the deceased 
“ debtor, which is in his own possession, to 
“ the exclusion of all other creditors,” 


It may be here remarked that the deci- 
sions of this Court appear almost invariably 
10 have treated the widow in possession of 
her husband's property in the light of a 
mortgagee or pawnee, so far as her dower is 
concerned, and have held that she could not 
be deprived of possession till her claim for 
dower is satisfied. . 
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The law makes no distinction between a 
claim of dower and other debts,ygand cnse 
XXIII, Macnaghten’s Precedents of Mar- 
riage Dower &c., shows the course which 
should be pursued by the heirs or executors 
of a deceased person, and is iu the follow- 
ing terms: —‘* The claim of the widow for 
“ dower is just and the claims of the other 
“creditors for the payment of their debts 
“out of the estate are also just. Under 
“these circumstances, after the ascertain- 
“ment of the amount of the dower and 
“of the sum due to the creditors of the 
‘‘ deceased, the whole property, moveable and 
“immoveable, must be collected, and it 
‘must be examined with a view to find out 
“whether or not it is sufficient to satisfy all 
“ the claims. If so, it must be appropriated 
“in that manner; and if not, each person 
‘“ must get a proportional share.” The law 
makes no distinction between a claim for 
dower and other debts. No preference is 
given to one description of claim over an- 
other, anda pro rata distribution must be 
made with respect to all. 


In case XXIV of the same Chapter, a dis- 
tinction is drawn between money and other 
property in cases of dower, viz., that “ the 
“widow is at liberty to take the former de- 
‘scription of property over which she hag 
“ absolute power, but as to other property, 
‘she is entitled to alien on it as security 
“ for the debt, and it does not become her 
“ property absolutely without the consent 
“of the heirs or a judicial decree. Where 
“ the debt is large und the estate small, the 
“‘former necessarily absorbs the latter in 
“ spite of any objection urged by the heirs, 
“who, until they pay the debt, have no 
“ legal claim against the creditor in posses- 
“ gion to deliver up the estate.’ This 
evidently contemplates the case of a widow 


in possession. 


In Case X, Macnaghten’s Precedents of 
Debts, the question asked is—‘ Whether a 
“widow has a lien on the personal pro- 
“ perty of her husband in satisfaction of 
“her dower in preference to the other. 
“ heirs??? And the answer is—“ If the 
‘“ other heirs pay the widow the amount of 
“her dower, she has no claim to the pro- 
‘t perty left by her husband, except for her 
“legal share of the inheritance ; and if 
“they do not pay her the amount of her 
“ dower, she has, in the first instance, a 
“prior claim on account of her dower on 
“ the property left by her husband, whether 
“real or personal. The residue, after her 
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“ claim of dower is satisfied, will be divided 
“ between her and the other heirs according 
“ to thel® respective shares of inheritance.” 


It is clear, therefore, and is indeed ad- 
mitted “by the parties before us, that a 
claim for dower is on the same footing as 


any other debt due by the deceased; but 


while the appellant contends that all debts 
are n lien on the estate of the deceased and 
that creditors’ can follow the property of 
the deceased into whosoever’s hands it 
goes, the respondent contends that debts of 
a deceased Mahomedan are in no higher a 
position than the debts of any other person, 
that though the heirs are liable to the extent 
of the assets which came into their hands 
the creditors cannot follow property of the 
deceased which has been sold by the heirs 
or representatives of the deceased to a bona 
fide purchaser, without notice, for a valuable 
consideration. 


It is admitted by the appellant’s pleader 
that if the property were sold by the heirs 
to liquidate the debts of the decensed, the 
purchaser would secure a good title; but 
how is the purchaser to know for what 
purpose the property is offered for sale? A 
purchaser from the heirs- of a deceased 
Mahomedan is not bound, as if he were 
dealing with a Hindoo widow, to enquire 
into the existence of a legal necessity, and 
even when the property is sold in execution 
of a decree, as in the present instance, he is 
not bound to ascertain whether it is sold for 
the private debts of the judgment-debtors 
or for ancestral debts. 


But the cases in Macnaghten referred to 
above contemplate a state of things different 
from that in the present case. They con- 
template the state of the property before 
partition and point out the course which 
should be followed by thg heirs or executors 
- of the deceased before partition of the in- 
heritance. But a case of this kind might 
happen. ‘The heirs with every intention of 
paying off the debts of their ancestor might 
not know who his creditors were, and after 
a time might, in perfect good faith, partition 
the property. If one of the heirs, after such 
partition, were to sell his share of such pro- 
perty to a stranger for any cause, say, to 
raise money to pay the Government revenue 
or discharge his own debts or to meet 
family expenses, could a creditor, on obtain- 
ing a decree for the amount of a debt due 
‘py the ancestor, come down upon the pro- 
perty in the hands of a bona fide purchaser 
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without notice? It appears to me that he 
could not ; andif an ordinary creditor could 
not, could a creditor having a claim for 
dower seize the property ? I think not, for 
the Mahomedan Law does not rank dower 
in a higher position than other debts, and 
therefore what the ordinary creditor could 
not do, the dower creditor would have no 
power to do, merely from the circumstance 
of his being a dower creditor. A cre- 
ditor could go against the heirs, who would 
be responsible to the ext@nt of the pro- 
perty of the deceased which came into 
their hands, and would be liable to account 
to him for the assets, which, if not proper- 
ly applied to the discharge of the an- 
cestor’s debis, would make them person- 
ally responsible. As they had received 
from the purchaser an equivalent for the 
property, they would have to account 
for its expenditure, but the purchaser could 
not be required to give up the property, nor 
can the ereditor look both to the money 
and to the property for the payment of his 
debt. 


But it may be urged that in the present 
case the heirs, who were in possession of the 
property of the deceased, were aware of tha 
existence of the debt claimed by the appellant 
on account of dower, and in fact she hard 
got a decree against them in their presence 
for the amount, so that they had no right 
to sell the property without payment of her 
claim or for the purpose of liquidating the 
debt due to her. But even if this be ad- 
mitted, does the appellant stand in a better 
position than auy other creditor ? Suppose 
that the heirs had sold the property with 
the view of evading payment to her, though 
in the’ present case such is not the fact, 
would such conduct on their part render a 
bond fide purchaser, without notice, liable 
to be deprived of the property which he 
has purchased in good faith for a valuable 
consideration ? The heirs may have acted 
improperly, but in the absence of collusion 
on the part of the purchaser who has paid 
his money for the property, their misconduct 
cannot make his purchase void and render 
the property liable to seizure and sale by 
the creditor. A claim for dower is not a 
lien on the property, such as is obtained by 
n mortgage which enables the creditor to 
follow the property wherever tt goes. Tha 
Mahomedan Law has no where placed a 
claim for dower as high as a mortgage, 
but has ranked it on n par with ordi- 
nary debts. It is true that our Courts 
have looked with favour on this class of 


246 Civil 
‘debts, and where the widow is in possossion, 
have not allowed her possession to be dis- 
turoed -until the dower is paid, and indeed 
whera the widow hns been put ont of pos- 
session, they have declared her right to havo 
her dower paid out of the property ; but it 
has never been held that a claim for dower 
is of the nature of a mortgage, and that a 
dower creditor, not having had possession, 
may follow the property into the hands of 
a third party who has purchased in good 
faith without notice. If there has been no 
collusion on the part of the purchaser, the 
miscondnet of the vendors cannot affect the 
title of the purchaser, and the creditor must 
“still look to the vendors as heirs of the 
deceased owner of the property for the pay- 
ment of their debts, for the heirs wonld 
have to account to him for the money which 
they received as the price and equivalent of 
the estate which should have been sued for 
the payment of the debts of the deceased. 
The appeal is dismissed with costs. 





The 18th August 1870, 


Present : 


The Hon’ble E. Tiekeon and Dwarkanath 
Mitter, Judges. 


Rent suit— Jurisdiction. 
Case No. 151 of 1870. 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
18th May 1869, affirming a decision of 
the Subordinate Judge of that District, 
dated the 11th December 1868. ` 


Maharaja Dhernaj Mahtab-Chand Bahadoor 
(Plaintiff) Appellant, 


VETSUS 


Mokoond Bullub Bose and others (Defend- 
anis) Lespondents. 


Baboo Chunder Madhub Ghose for Appel- 
lant. 


: Baboo Mohendro Lall Seal for Respond- 


ents. 


A suit for rent due not solely for land, but also for 
building, is not cognizable by the Revenue Courts, 


Jackson, J.—Tuis wasa suit for ar- 
renrs of revf. The question before both the 
‘Jower Courts seems to have been whether 
‘phe jurisdiction to try the suit was in the 
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‘Civil Court or was in the Revenue Court. 


Both the lower Courts have come toghe con- 
clusion that the jurisdiction was With the 
Revenne Court, and have dismissed the 
suit of the plaintiff from hearings in the 
Civil Court. i 


On special appeal to us it is argned thak 
this decision is wrong, and that the juris- 
diction at the time this plaint was pre- 
ferred was in the Civil Court. 


It would not have been necessary to try 
this point now, as whether the jurisdiction 
was in the one Court or the other, the 
jurisdiction is now in the Civil Court; but 
as the question has been pressed upon us 
in connection with the matter of costs, 
it becomes necessary to decide whether, 
at the time this plaint was put in, it was 
entertainable in the Civil Court or not. 


The mehals leased appear to consist of 
two large bazars in the town of Burdwan. 
One of them is the Chandnee bazaar close 
to the Maharajah’s palace. The kuboolent 
is put in. From this kubooleut, it is quite 
clear that, not only is the land leased, 
but also the buildings in the bazaar are 
lensed. The rent which is assessed does not 
issue only out of the land, but also out of the 
buildings; and, in fact, in the ense of a 
bazaar like this, it must issue principally 
out of the buildings. 


One case which was quoted by the res- 
pondent’s vakeel before us in order to 
fortify his argument is directly against 
him, namely the decision reported at page 
9, Volume II Weekly Reporter, That was 
a case in which the land had been leased for 
certain indigo manufacturing purposes. Fac- 
tories had subsequently been built upon tha 
land, and a suit regarding rent had been 
brought, and it was attempted to be con- 
tended that as factories were situated upon 
the land, the suit could not be brought in 
the Revenue Courts; but it was hela thag 
asthe lease was not for the factory, but 
only for the land, the suit would lie in the 
Revenue Courts. Had, however, the lease 
been for the faclory as well-as the land, 
the suit could not have been preferred in tha 
Revenue Court. The decision is directly 
Against the argument of the respondenta 
pleader. I quite concur in that decision, 
and [| understand that that decision has 
been followed generally in this Court for 
some years prst, 


The rent which is demanded in this casa 
not being solely for the land but algo for 


“Amna 
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the buildings, it appears tome that the suit; Issues were framed aud proceedings had 
does noh lia in the.Revenue Courts, and | gone on for some time when the matters in 
that the lower Conrts are wrong in deciding | dispute between the parties were referred to 
to that effect. The decision of the lower | arbitration. The Court, in referring the 
Courts must be set aside, and the case | matters in dispute to arbitration, apparently 
must be remanded to the first Court for | omitted from its reference the question as to 


trinl. The respondent must pay the costs | whether the plaintif was entitled to obtain 


of all the Courts. damages for the alleged carrying off of his 
Í l crops growing on the mokurruree land. The 
Mitter, J.—I concur. l consequence of this omission was that in the 


award of the arbitratora no decision was 
arrived at upon this point. ® 


The 28rd August 1870. . When the award was filed, objections 

were raised to iton the part of the defend- 
ant whose interests were affected by it; buf 
The Hon’ble L. S. Jackson and Dwarkanath | those objections were overruled. The plaint- 


Present: 


Mitter, Judges. iff did not then bring to the notice of tha 
| Court that there had been an omission in 
.Arbitration award. i the reference to the arbitrators, or that any 


Case No. 231 of 1870. point still remained to be tried; andthe 
Court consequently recorded a decree in ac- 

pecial Appeal from a decision passed by | cordance strictly with the award. 

the Subordinate Judge of East Burdwan, ae 

dated the 10th January 1870, reversing | The plaintiff thereupon appealed, not 
a decision of the Moonsiff of Kulna, , 8gainst the award, but on the point that there 
dated the 23rd August 1869. l had been an omission to try the question of 
' his right to obtain damages for the carrying 
Raj Narain Roy (One of the Defendants) ; off of his crops. The Subordinate Judge in 
Appellant, | deciding that appeal passed an order remand- 
‘ing the case for trial of the point which had 
been omitted, at the same time reversing the 
Juggessur Mookerjee and others (Plaintiffs) decree of the Moonsiff. In consequence of 
Respondents. “this, the Moonsiff re-tried the whole case, 
There was a second appeal to the Subordi- 
Baboo Kalee Prosunno Duttfor Appellant. . nate Judge, and he has now stated that 


what he intended wns not to reverse the 
Baboo Mohendro Lall Seal for Respondents. 3 scree passed on the award, but only to 


Where matters in dispute are referred to arbitration, | remand the nse for : decision af the poing 
and itis found that one question at issne is omitted | which had been omitted in the first trial. 
from the reference, and that the award returned by the 


arbitrators contains no decision thereon, the party | . , 
interested should bring the omission to the notice of The defendant now appeals to this Court. 


the Court. If he fails to do so, the Court isnot wrong | The grounds of his appeal refer to tha 
in not passing any order or coming to any decision i point that the Subordinate Judge should 


on that point. : ; 
p ; have interfered with the decree passed upon 


Jackson, J.—Tu1s case was brought for ‘the award; but in the course of the argu 
possession of 5 plotsof land stated to belong ment it was admitted that none of thosa 
to a mokurruree jamma, and also for a 6th . grounds could be sustained ; and it has 
plot of lakheraj, with wasilat, been argued before us that, as the plaintiff 

had in the first instance agreed that the 

Before the issues were framed, the plaint- question of his right to damages should ba 
ifs vakeel on being examined stated that referred to arbitrators, and as when the 
hs did not wish to sue to recover possession reference was made and the award was 
of the 5 plots of mokurruree land, but only returned and before decree was passed upon 
for adeclaration of his right to that land; it he made no further objection on the 
and that instead of the mesne profits of that ; question of those damages, aud did not then 
land, he sought to recover damages for the , aud there bring to the notice of the Coure 
crops which had heen from time to time! that this was a matter which had been 
eurried away by the defendant from that | omitted both from the reference and the 
land, award, he is not entitle?, after decree hag 


er 


` 


VETSUS 


_ 248 Civil 
been passed upon the award, to re-open that 
point. 


We think that he was bound to have 
brought this matter to notice when the case 
.was first being tried. It was a matter 
which he had agreed with the opposite 
party should be referred to arbitrators; he 
should have seen that it was so referred ; 
and when he found that it was not so refer- 
red and no order passed upon it, we think, 
he should have brought the matter to the 
notice of the first Court,and asked that Court 
either to pass a decision uponit or refer 
that matter again to the arbitrators. Not 
having done so, we do not think the first 
Court was wrong in not passing any order 
or coming to any decision upon that point ; 
and the Lower Appellate Court should not 
have remanded the case to try a point which 
the plaintiff himself had omitted to bring 
forward at the proper time. 


The lower Court’s decision on that point 
must be seb aside, and the decision of the 
Moonsiff, dated the 8lst October 1868, 
affirmed, each party paying his own costs 
of the litigation subsequent to the Moonsifi’s 
decree. 





The 24th August 1870. 
Present: 


Fhe Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Suit against Agent — Suit against 
Municipal Commissioners —Juris- 
diction— Reference to High Court— 
Sections 9 and 29 Act XI of 1855. 


Reference to the High Court by the Judge 
of the Small Cause Court at Pubna, 
duted the 23rd July 1870. 


Hurish Chunder Talapattur, Plaintif, 


VE?SUS 


Mr. W. P. O’Brien, Defendant. 


Baboos Issur Chunder Chucherbutty and 
Kalee Mohun Dass for Plaintiff. 


Baboo Onookool Chunder Mookerjee for 
> Defendant. 


A stit against an agent is bad in law; it should be 
brought against the principal, 


. Section 9 Act XI of 1865 is no bar to a suit against 
Municipal Commissioners being brought ina Court of 
Small Causes, 
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. Under Section 23 Act XI of 1865 a Small Cause 
Court should not make a reference on a simple point. 
merely on the application of the parties, upless it en- 
tertains a doubt upon the question. 


Reference. —THE plaint clearly sets forth 
that the defendant took bricks anf rubbish 
worth rupees 69 from the plaintitf in order 
to perform publie business; that the - bill 
drawn by the latter for the -above amount 
was admitted by the former, who forwarded 
it to the Magistrate for sanction ; and that 
the fact of its being disallowed by the 
latter officer, gave birth to plaintiff's cause 
of action for recovering the sum from the 
defendant. 


The defendant pleads that heis a Govern- 
ment servant (Superintendent of Roads) 
subordinate to the Magistrate ; that if plaint- 
iff has any claim on the above account, he 
can institute it against the Magistrate on 
behalf of Government, and not against him 
(defendant) ; and that he (defendant) was not 
a party to the contract as to the sale and 
purchase of bricks, &c., which was entered 
into between the Magistrate and the plaint- 
iff. He also denies having taken the arti- 
cles of which the price has been claimed in 
this action. 


Issues. 


1s¢.—Can plaintiff bring this action against 
the defendant instead of suing the Magis- 
trate on the part of Government ? 


2nd.— Whether plaintiff’s claim is true ? 


Finding on the first issue. The document 
noted in the margin® 
has been filed by plaint- 
iff. The defendant sign- 
ed his name in it, with 
the official designation as Superintendent 
of Roads, Pubna. It therefore shows that 
he acted in theematter, not ou his own 
account, but on behalf of Government. If 
the Magistrate was not involved in the 
transaction, why was the above bill sent 
to him for sanction ? Besides the Magis- 
trate himself has filed a petition stating 
that Government was concerned’ in tha 
matter. For the above reasons, as plaint- 
iff had sued the agent instead of suing the 
principal, bis ease caunot go on according 
to the established principles of law. He 
should have brought the suit against Govern- 
ment, in which case it would not have been 
cognizable by this Court,—vide Section 9 
of Act XI of 1865. The above finding 


* Bill for rupees 
69, dated the 3rd 
November 1869, 


i rendering the decision of the second issug 
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So ee ee 
unnecessary, I dismiss the plaintiff’s claim | amount of stamp which a plaintiff should 


contingeat on the opinion of the Honorable 
Judges of the High Court on the point of 
law stated above. 


The judgment of the High Court was 
delivered as follows by 


Jackson, J.—This suit against the agent 
of the Municipal Commissioners is bad. The 
suit ought to have been brought against the 
Municipal Commissioners. 


We do not understand upon what ground 
this reference was made, We think that 
the Small Cause Court, under Section 22, 
ought not to make a reference upon such a 
simple point, merely on the application of 
the parties, ‘unless the Small Cause Court 
itself entertain a doubt upon the question. 


At the same time, it appears to us that 
Section 9 can have no possible reference to 
this case, because it relates to suits brought 
against the local Government, and such 
suits must be brought where the local 
Government has its seat, But this plaintiff 
has not sued, and does uot desire to sue, the 
local Government. 





The 24th August 1870. 
Present: 


The Hon’ble L, S. Jackson and Dwarkanath 
i Mitter, Judges. 


Stamps—Arts 4 and 5, Sch. I, Court 
Eeer’ Act—Review—New trial. 


Reference to the High Court by the Judge 
of the Small Cause Court at Backer- 
gunge, dated the 25th July 1870. 


Gopeenath Roy, Plaintif, 
versus 


Ram Joy, Defendant. 


‘An application for review of judgment such as is 
alluded to in Articles 4and 5, Schedule I of the Court 
Fees’ Act (VII of 1870) does not include an application 
for a new trial in a Small Cause Court in the mofussil. 

Reference.—TuHe question is whether 
rule VILL* of the Rules of Practice of the 
Mofussil Small Cause 
Courts laid down by the 
late Sudder Court on the 
lst June 1861, or No. 4, 
Schedule I of the Court 
Fees’ Act No. VII of 
1870, should regulate the 


* Published in Page 
191 of Sutherland’s 
Rulings by the late 
Sudder and the pre- 
sent High Court on 
References from the 
Moinussil Small 
Cause Courts. 


pay in order to get a new trial of his case. 


The judgment in the above case was given 
in favor of the defendant, 


The plaintiff dissatisfied with the decision 
has applied for a new trial within 7 days under 
Section 21 Act XI of 1865, on a stamp 
bearing half the value of the plaint, as re- 
quired by the above Schedule of the Court 
Fees’ Act, and his applicatio has been grant- 
ed. On the date fixed for re-trying the case, 
the defendant has. raised this objection in 
bar,—that by granting the new trial all former 
proceedings have become null and void, aud 
plaintiff, therefore, under the special Rule 
VIII of the above Rules of Practice as ex- 
plained by another precedent* of the High 

* Published Court in the case of 
a Jo, Me a Ga 

odoo Mistree, dated 5th 
Small Cause Court May 1863, should -have 
filed a new plaint of full 
value, and that the above rules were laid 
down by the late Sudder Court under Sec- 
tion 20 Act XLII of 1860, which is the 
same as Section 46 of the present Act XI 
of 1865. The plaiutiff argues that under 
the Court Fees’ Act, which is the only enact- 
ment now for regulating stamps, he has 
filed his application for review on half the 
stamp of the plaint, and that the above rules 
have no force since Act XLII of 1860 
under which they were first laid down is re- 
pealed long ago. Besides, the procedure pre- 
scribed for new trialsin Section 12 of that 
Act was very different from that laid down 
in Section 21 of the present Act, according 
to which no new plaint is necessary. Further, 
here is no reason why a plaintiff in the 
Small Cause Court should pay the full value 
of the plaint in order to get a new trial of his 
case when he has applied for the same 
within 7 days, and for which plaintiffs in 
other Courts are not required to pay more 
if they apply on or before 90 days, as pro- 
vided by the above Schedule of the Court 
Fees’ Act. 


in 


It is necessary that, as on granting an 
application for new trial all former proceed- 
ings become null and void, a paper in the 
shape of a new plaint be filed in order to begin 
a new case, but why such plaint should bear 
the full value of the stamps when the notice 
of the intention to apply for new trial was 
given within 7 days, and under the above 
Schedule of the Court Fees’ Act, an applica- 
tion for review if applied for ou or before 
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90 days of the date of decree is re- 


quired to be filed on stamp only of half 


the value of the plaint. Rule VIII or the 
precedent quoted before does not define the 
amount of stamp which the new plaint in such 
eases should bear, but simply ordains that a 
new plaint may be filed. Hence, and as the 
practice of this Court in this respect appears 
not to have been uniform. Ibeg the Court 
will be pleased to sive me clear instructions 
on the point fogmy guidance. 


The judgment of the High Court was 
delivered as follows by 


Jackson, J.—Iu this case, we must return 
the same answer ns that which has been 
given to a similar question put by the Ofi- 
ciating Judge of the Small Cause Court at 
Kishnuaghur to the effect that an application 
for review of judgment alluded to in Articles 
4 and 5, Schedule I of the Court Fees’ Act 
(VII of 1870) does not include an appli- 
estion for a new trial in the Small Cause 
Courtin the mofussil. 


The 24th August 1870. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
‘ Mitter, vudges. 


Section 48 Act XX of 1866—Posses- 
sion under unregistered lease. 


Case No. 262 of 1870, 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 8th December 1869, affirming 
a decision of the Moonsiff of that Dis- 
trict, dated the 29th April 1869, 


Nursingh Poorkaet and others (Defendants) 
Appellants, 


VETSUS 
Bikrum Majee (Plaintiff) Respondent. 


Baboo Umbika Churn Banerjee for Appel- 
lants. 


Baboo Jadub Chunder Seal for Respondent. 


In a suit tofrecover possession of land under a regis- 
tered potteh grauted by the widow of the landlord, 
Where the defendant set up an unregistered lease 
granted by the landlord himself in his life-time, and 
pleaded that under that lease possession had been 
made over toj him and rent received by the landlord, 
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Hp that if effect had been given to the unregis- 
tered lease by the transfer of the land, and such lease 
' were dealt with merely in the view of a padbl contract, 
ibe lease granted to the plaintiff, though registered, 

could not prevail against it, 
Jackson, J.—Tue judgment of the Lower 


| 
Appellants Court in this case is insufficient. 


The plaintiff sued to recover possession 
of this land from the defendaut upon the 
strength of a pottah granted by the widow 
who was in the enjoyment of the estate.of 
‘her late husbaud. The defendant alleged 
that he was in possession under a lease 
granted to him by the husband himself in 
his life-time. 








| That lease, it appears, was ove which, 
under the provisions of the Registration 
Act, should have been registered, but it was 
Dot so registered. It was, notwithstanding, 
received in evidence by the Moonsiff. The 
Subordinate Judge, on appeal, thought 
that the Moonsiff was wrong in admitting 
this unregistered pottnh, but agreeing with 
the Court below, apparently, in thinking 
that the plaintiff had made out his pottah, 
gave judgment for him, allowing his cross- 
appeal and dismissing the appeal of the 
defendant. 


It is alleged by the defendant that he 
uot only had a lease of this land, but that 
in pursuance of the lease possession bad 
been made over to him and rent received 
by the landlord. It was not, therefore, 
necessary for him to be made to prove the 
execution. If the case made by him were 
true, the other facts would give him a suffi- 
cient title to invalidate the claim of the 
plaintiff, 


It has been held in a judgment to which 
L was a party, although the judgment was 
written by my learned brother Markby, 
which is to be found .in III Bengal Law 
Reports, page 312,* that where possession 
has been given, ehat is, where effect has 
been given toa document by the transfer 
of immoveable property, the provisions of 
Section 48 Act XX of 1866 will not apply. 
Anc, therefore, if the lease to the defendant 
in this case be dealt with merely in the 
view of a parol verbal contract, the lease 
granted to the plaintiff subsequently, though 
registered, will not prevail. 
- We think, therefore, that the case- must 
go back to the Lower Appellate Court in 
order that it may find upon the evidence 
whether the defendant had in fact gota 
pottah from the husband of the widow, and 


— eee 


| ; #12, W. Ra, p. 217, 
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whether under that lease the defendant 


had got into possession of the land and 
paid rents 





The 24th August 1870. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Tullubee Brihmottur—Resumption— 
Intermediate tenure — Section 51 
Regulation VIII. 1793. 


Case No. 560 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judicial Commissioner of 
Chota Nagpore, dated the 15th January 
1870, affirming a decision of the Officiat- 
ing Deputy Commissioner of that Dis- 
trict, dated the 20th August 1869. 


Rajah Nilmonee Singh Deo Bahadoor 
~ (Plaintiff) Appellant, 


VETSUS 


Chunder Kant Banerjee (Defendant) Re- 
spondent, 


Mr. G. C. Paul for Appellant, 
Baboo Kalee Mohun Doss for Respondent. 


A tulludee brihmottur tenure is not a lakheraj tenure, 
and it is not necessary for a landlord to bring a suit for 
its resumption befure he can sue for enhancement of 
its rent. 


A person holding a tenure of an intermediate charac- 
ter is entitled to a notice under Section 51 Regulation 
VILI of 1798, before his rent can be enhanced, 


Jackson, J.—Tuis was a suit to enhance 
the rent of a tenure called tullubee brih- 
mottur held under the Rajah of Punchayet, 
whose suit has been dismissed by the 
Judicial Commissioner of Chota Nagpore, 
affirming a decision of the Deputy Com- 
missioner, on the ground that in regard to 
such tenures it is necessary for the landlord 
to bring a suit for resumption. Exception 
was also taken to the form of the notice served 
upon the defendant. 


In respect of the first ground, namely, 
that a suit for enhancement was not the 
proper form of guit in this case, that opinion 
appears to rest upon a decision of the late 
Sudder Court in a case which will be found 
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in the Sudder Dewanny Adawlut Reports of 
the year 1853, page 392, That wags a cage 
heard partly before four Judges, and, as to 
the circumstances of the particular case, 
before three of those Judges. The senior 
of the three Judges who heard the case 
upon the merits was Mr. Welby Jackson, 
aud he decided in favor of the defendant 
upon the plain ground that the tenure which 
it was sought to enhance was one which 
was recorded in the settlement proceedings 
as being a tenure held ataquit rent, and 
that no evidence had been given to show 
that the tenure so recorded was liable to 
enhancement. The two other Judges con- 
curred in dismissing the suit on that ground, 
but at the same time they inade some obser- 
vations which appear to be in the nature of 
dicta, to the effect that the proper mode of 
proceeding was by a suit for resumption. 


With great respect, it appears to us that 
that opinion can hardly be supported. A 
tullubee brihmottur tenure is uot a lakheraj 
tenure, because payment of rent, however 
small, is an acknowledgment of the laudlord’s 
right to rent. But, even if it were, we are 
unable to see the necessity of resorting to 
two suits to do that which can be effected 
ia one. 


It is also to be borne in mind that since 
that time the law on the subject has been 
very greatly modified by the passing of Act 
X of 1859. Under these circumstances, we 
do not feel at all bound by the authority of 
that decision, aud we think thata suit to 
assess an adequate rent on this tenure might 
be very well brought as a suit for enhance- 
ment. 


On the other hand, the respondent shows 
that, the form of notice served upon the 
defendant in this case is not one upon 
which: he would be entitled to succeed ina 
suit for enhancement. He is found to be 


‘not an ordinary ryot, but a person holding a 


tenure of an intermediate character, and 
he seems to be entitled to a notice under 
Section 51, Regulation VIII of 1798. The 
notice served upon him in this case is 
altogether of too vague a character. It 
alleges that the tenant is holding land at 
a rate of rent below that paid by ryots of 
other villages. Ifsuch a notice were held 
to be sufficient, no tenant would be safe. 
We thiuk, therefore, that on this ground the 
present suit must be dismissed, and there- 
fore, the special appeal will be dismissed 


with costs. 
i c 


t 
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The 24th August 1870. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Rent suits—Jurisdiction—Act £ of 
1859. 


In the matter of 
Brohmo Moyee Bewah, Petitioner. 
gye! 
Baboo Kashee Kant Sein for Petitioner. 


Herp (by L. 8. Jackson, J., whose opinion prevailed) 
that the provisions of Act X of 1859 do not apply to a 
suit for arrears of rent where the land is occupied for 
the purposes of building and not agriculturally or is not 
in the neighbourhood of lands occupied agriculturally. 


HeLD (by Mitter, J.) that there is nothing in Act X of 
'1859 to justify any distinction between suits for arrears 
of rent on account of land used for agricultural purposes 
-and suits for arrears on account of land used for othar 
purposes. 


Jackson, J.—Tuts is an application to 
quash the decision of the Small Cause Court 
on the ground that the subject is one not 
within the jurisdiction of such Court. 


The suit was one for arrears of rent upon 
a small piece of land at Kalighat, on part of 
which is a house. It is contended that this 
falls within the meaning of Clause 4 Section 
28 Act X of 1859, and that it was, there- 
fore, a claim in respect of which at the time 
of the passing of the Mofussil Small Cause 
Court Act (XI of 1865) a suit might be 
brought before a Revenue Court. 


Another ground on which we are asked 
to interfere is that the suit was improperly 
framed, the plaintiff being one of several 
co-sharers, 


As to the first ground, speaking for 
myself, I have frequently held that the 
provisions of Act X of 1859 did not apply 
to suits of that description, the land being 
occupied for the purposes of building, and 
not agriculturally or in the neighbour- 
hood of lands oceupied agriculturally. J 
have repeatedly decided cases in appeal 
upon that principle. Even if the point was 
one which admitted of doubt, whatever 
course I should be inclined to take if 
the case arose in special appeal or in appeal 
regularly, I do not think it is a point 
on which the decision of the Court be- 
low ought to be called in question by way 
of exercising the extraordinary powers of 
this Court, aud quashing ajudgment regu- 
larly arrived at, Ido not think, therefore, 
that this rule ought to be granted. 
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As to the second point raised, it is a point 
of form which does not affect the decision 
on the merits. Í 


Mitter, J.—I am of opinion that this suit 
was not cognizable by the Smalf Cause 
Court of Sealduh. The plaint shows clearly 
and distinctly that the subject of the lease 
is a plece of Jand, and that the rent sued 
for is rent issuing out of that land, and 
payable on account and for the use of it. 
That there are certain buildings standing on 
the land does not, in my opinion, make any 
difference, Those buildings have been erect- 
ed by the defendant, and it is quite clear 
from the plaint itself that they were not 
included in the lease, nor is the rent claimed 
on account thereof, 


This being so, the question arises whether 
this suit could have been instituted in the 
Revenue Courts under the provisions of 
Clause 4 Section 23 Act X of 1859, if 
those Coarts had been in existence on the 
date when the plaint was filed. 


I am of opinion that the Reyenue Courts 
alone could have entertained a suit of this 
deseription. The words of Clause 4 appear 
to me to be quite clear and positive on the 
point. That Clause says :-—‘ All suits for 
“ arrears of rent due on account of land 
‘ either kherajee or lukheraj or on account 
“of any rights of pasturage, forest rights, 
“ fisheries, or the like,” shall be brought in 
the Revenue Courts, and in none other, ° 
It is impossible to say that this suit 
is not a suit for arrears of rent on 
account of land, and therefore the Smail 
Cause Court of Sealdah had no jurisdiction 
to try it, the jurisdiction of Small Cause 
Courts in respect of such suits being barred 
by the express provisions of Clause 4 Sec- 
tion 6 Act XI of 1865. 


I am aware that there are some decisions 
of this Court opposed to my view, but there 
are also several decisious the other way ; 
and if the decision of this case had rested 
with me, I would have referred the question 
to a Full Beuch of this Court for an authori- 
tative ruling, 


Whether the defendant in this case is a 
“ryot’ within the meaning of that word 
as used in Act X of 1859 is a question 
upon which I do not wish to express any 
opinion, but it is quite clear that under the 
provisions of Clause 4 Section 23 of that 
Act, this suit being a suit for arrears of rent 
on account of land, could have been brought 
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in the Revenue Courts only if those Courts 
had been in existence at the date when the 
plaint was filed. I see nothing in the Act 
to justify any distinction between suits for 
arrears of- rent on account of land used for 
agricultural purposes and suits for arrears 
of rent on account of lands used for other 
purposes. It has been already held by the 
Privy Council that a snit for arrears of rent 
against a tenant whois not a cultivating 
ryot was cognizable by the Revenue Courts. 


I concur in the view which my learned 
colleague has taken on thesecond point raised 
in this application, 





The 25th Angust 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Demurrage—Res Judicata—Section 
7 Act VIII. 1859. 


Case No. 103 of 1870. 

Regular Appeal from a decision passed by 
the Subordinate Judge of Dinagepore, 
dated the 17th January 1870. 

Munghroo Manjhee (Plaintiff) Appellant, 


VErsus 


Gyaram Nundee and another (Defendants) 
Respondents. 


Mr. R. E. Twidale for Appellant. 
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of Bhadro to the end of Pous 1272, or for 
a period of 5 months. He also admits that 
upon the record there is no evidence that he 
can submit to us to show that any demur- 
rage was due for any time subsequent to the 
4th Assin 1272, but he says that upon the 
defendant’s own statement, demurrage is due 
from the Ist Bhadro to the ith Assin 
1272. 


The answer on the part of the defendant 
is that so much of the @aim as has re- 
ference to any period previous tothe lst 
Assin 1272 is barred by the provisions of 
Section 7 Act VIII of 1859. The mean- 
iug of this contention is that on a previous 
occasion the same plaintiff sued the same 
defendant upon a similar cause of action for 
demurrage due, and instituted his suit on 
the Ist Assin 1272, und the defendant con- 
tends that when that suit was instituted, 
the plaintiff should have asked for the whole 
of the demurrage then due, that is, not only 
that for which he did ask, vèz., the demur- 
rage up to the 80th Srabun 1272, but also 
that due up to the Ist Assin 1272. 


We think this contention is good in law, 
By the provisions of Section 7 Act VIII 
of 1859, it is declared that “every suit 
shall include the whole of the claim arising 
out of the cause of action.” The cause of 
actien in the former case was the detention 
of the boat, and when the plaintiff sued 
upon this cause of action on the lst Assin 
1272, the whole of his claim which was 
then due was for demurrnge up to the Ist 
Assin 1272. He should therefore, we 
think, have sued for.such demurrage, and 
he cannot do so now. 


Tt remains then to be seen whether there 


'|is any claim for demurrage from the Ist 


Baboo Umbika Churn Banerjee for Re- 


spondents. 
® 


Ina suit for demurrage, the cause of action being 
the detention of a boat, plaintiff is bound to sue for the 
whole of the demurrage due: failing to claim a portion, 
he is barred by Section 7 Act VIII of 1859 from suing 
subsequently for such portion. 


Hobhouse, J.—THe plaintiff in this ease 
sued forasum in excess of 5,000 rupees 
on account of demurrage for the use of 
his boat at the rate of rupees 7-8 a day, 
from Bhadro 1272 to Bhadro 1273, and for 
the value of the boat. The lower Court 
dismissed the suit. Mr. Twidale for the ap- 
pellant, plaintiff, admits that there was no 
claim to which we can give effect for any- 
thing except the demurrage from the mouth 


Agsin to the 3rd Assin. We think upon 
the evidence that there is such claim, and 
we therefore give a decree to the plaintiff 
for a sum of rupees 22-8 being the amount 
of demurrage for three days. 


With respect to costs, we think the plaint- 
iff is entitled to his eosts in proportion to 
the amount decreed to him, but he will pay 
to the respondent costs in proportion to the 
amount dismissed. But as the costs due to 
the respondent is much larger than the 
amount decreed to the plaintiff, appellant, we 
think that the sum so decreed to the plaint- 
iff should be deducted from the costs due 
to the respondent, and that respondent 
should be allowed to execute his decree for 
the balance of such costs. 


254. Ciril 





The 25th August 1870. 
Present: 


The Hon’ble G. Loch and-Sir Charles Hob- 
house, Bart., Judges. 


High Court’s powers—Section 15 
of the Charter Act. 


In the matter of 


Rooknee Roy, Petitioner, 
VETSUS 
Amrith Lall, Opposite Party. 
Baboo Hoopnath Banerjee for Petitioner. 


Baboos Kishen Sueca Mookerjee and Mo- 
hesh Chunder Chowdhry for Opposite 
Party. 


A suit to recover rupees 254 as arrears of rent having 
been decreed by the Deputy Collector for rupees 49, the 
defendant appealed to the Judge, but plaintiff appealed 
_to the Collector. The Judge dismissed the defendant’s 
appeal, and the Collector gave plaintiff a decree for the 
full amount originally claimed. The High Court under 
Section 15 of the Charter Act set aside the Collector’s 
decree as made without jurisdiction. 


Loch, J—Tue plaintiff in this case sued 
to recover the sum of 254 rupees and odd 
as arrears of rent. The Deputy Collector 
gave hima decree for 49 rupees. Against 
this decision, the defendant appealed to the 
Judge, but the plaintiff appealed to the 
Collector. The Judge dismissed the appeal 
before him, but the Collector gave the 
plaintiff n decree for rupees 155-6-6. The 
defendant has now come up before this 
Court urging that the Collector, in receiving 
and disposing of the appeal made by the 
plaintiff, has acted without jurisdiction, 
the suit having been fora sum above 100 
rupees. 


A rule to show cause was issued on the 
opposite party on the lst July 1870; and 
the pleader for the opposite party admits that 
the Collector had no jurisdiction, but he 
urges that the Court, looking to the conduct 
of the parties, should not exercise the extra- 
ordinary power that it has under the Charter ; 
and in support of this view the pleader has 
quoted a case reported in X Weekly Re- 
porter, page 6. With that judgment we 
perfectly agree; but the facts of that case 
are not similar to the facts of the present 
case, viz., in this respect,—that in that case 
there was only one judgment of the Collect- 
or’s Court which had been passed without 
jurisdiction. In the present case, there are 
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two judgments, one passed by the Judge. 
who had jurisdiction to hear the appeal, and 
the other passed by ‘the Collector, who had 
no jurisdiction at all. Under such circum- 
stances, we think the rule must be made 
absolnte, and the decree of the Collector 
set aside. 


The parties will bear their own costs. 





The 25th August 1870. 
Present: 


The Hon’ble L. S. Jackson and J. B. Phear, 
Judges. 


Accretions— Alluvion—Section 4 Re- 
gulation XI of 1825. 


Cases Nos. 711 and 712 of 1870. 


Special Appeals from a decision passed by 
the Judge of Cuttack, dated the 17th 
November 1869, reversing a decision of 
the Moonsiff of that District, dated the 
lst July 1869. 


Unnopoorna Debia (Defendant) Appellant, 
versus 
Sreemutty Dossee (Plaintiff) Respondent. 
Baboo Umurnath Bose for Appellant. 


Baboo Kishen Sucea Mookerjee for Re- 
spondent. 


In a suit for possession where certain lands were de- 
creed to plaintiff on the ground that having formed 
opposite to his villages, they subsequently became con- 
tiguous thereto by the gradual silting up of the bed of 
the river which had previously flowed between. 


Herp that the decision was not in conformity with 
Clause 1 or Clause 3 Section 4 Regulation XI of 1825, 
and that it was necessary to determine how the land 
formed, whether it was thrown up asan island in the 
bed of the river, or wae formed by gradual accretion to 
an estate ; and, if by gradual accretion, to what lands it 
so accreted. 


Jackson, J.—THESE two appeals, Nos. 
711 and 712, are both appeals by the de- 
fendant in the same suit which was decided 
originally by the Moonsiff and decree was 
given in part for plaintiff and in part for the 
defendant. Separate appeals were prefer- 
ed, and the Judge recorded separate judg- 
ments, from which the defendant has pre- 
ferred two separate appeals to this Court. 


Both appeals relate to the decision upon 
the plaintiff's claim to certain chur lands 
marked upon a rough map which accom- 
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panies the paper book as included within 
the letters A. D. E. G. H. B.C. and F. 
That land is divided into two parts by dotted 
lines, apparently representing a water-course, 
one portion of the land lying to the west 
and another to the east thereof, 


The Moonsiff gave the plaintiff a decree 
for the portion lying to the east, but refused 
him a decree for the other portion.. 


The ground on which the Judge appears 
to have based his judgment is this,—that 
`“ the entire land from the line A. D. E. G. 
“H. up to the northern bank of the 
“ Beahminee is dry in the cold season, and 
“that land being land formed by gradual 
‘“ accretion must by law belong to the 
“ villages on the main bank opposite to 
“ which it has accreted. The lands have 
“ evidently accreted opposite to and are 
“ joined on to the plaintifs villages of 
‘* Burree and Ismailpore, and they can only 
“ be held to belong to those villages.” 


That mode of laying down the law 
appears to be not exactly in conformity 
with the provisions either of Clause 1 or 
Clause 3 Section 4 Regulation XI of 1825. 
Clause 1 provides :—‘* When land may be 
“ gained by gradual accession, whether from 
‘‘the recess of a river or of the sea, it 
“ shall be considered an increment to the 
“tenure of the person to whose land or 
‘“egtate it is thus annexed ;” and Clause 3, 
speaking of a chur or island thrown up in 
a large navigable river, the bed of which 
is not the property of an individual, says— 
‘Tf the ‘channel between such island and 
‘the shore be fordable at any season of the 
“ year, it shall be considered an accession 
“ to the land or tenure of the person or 
« persons whose estate or estates may be most 
“contiguous to if ;” and therefore, in order 
to determine the title to this land, it would 
have to beshewn, first, Whether it was form- 
ed by gradual accretion to an estate or land, 
or whether it was a chur or island thrown 
up in the bed of a river; and if it was a 
gradual accretion, then it would have to be 
shewn to whose land it had so accreted. 


Now, the Judge has only stated here that 
the land had formed by gradual accretion and 
that it formed opposite to.the villages ‘on 
the main bank, and then joined on to the 
plaintiff's village.. We do not understand this 
to mean, indeed we hardly think the Judge 
would have expressed himself in that way 
if he had meant, that the lands had formed 
by way of gradual accretion to the villages 


opposite to which they were situated, but 
rather that having formed opposite to those 
villages they subsequently became contiguous 
to them by the gradual silting up of the 
bed of the river which had previously flowed 
between them. 


We think, consequently, that the case 
must go back. The case must be re-tried 
before the Judge, in order that he may deter- 
mine upon the evidence how this land formed ; 
and if it was the re-suit of @radual accretion, 
to what lands if so accreted; and that he 
may determine the rights of the parties in 
precise conformity with the words of the Re- 
culation ; that is to say, he will find to whose 
land or tenure the formation is most con- 
tiguous. 

This order appears to us to dispose of 
both appeals in this Court. We think they 
will most conveniently be dealt with by the 
Court below in a single judgment, so that 
the parties, if need be, may make a single 
appeal to this Court. 


The defendants did in the appeal raise a 
further question of limitation, but it seems 
to us there is really nothing in that plea. 
The land was land of a deseription which, 
for some time, at any rate, after its forma- 
tion, could not be occupied in any physical 
or tangible way ; and it would only be neces- 
sary to call upon the plaintiff to prove speci- 
fieally any actual possession of the land if 
the defendant should set up some bond fide 
acts of adverse enjoyment and occupation. 
But we are inelined to think that in this 
case there was really no contest upon this 
point in the Lower Appellate Court, and 
therefore we do not think it necessary we 
should go into it further. 





The 25th August 1870. 
Present: 

The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 
Arbitration award— Costs — Valua- 

tion. 
Case No. 840 of 1870. 

Special Appeal from a decision passed 
by the Judge of Patna, dated the llth 
February 1870, modifying a decision 
of the Subordinate Judge of that District, 
dated the 17th July 1869. 

Khoda Buksh (Plaintiff) Appellant, 


VETSUS 


Mowla Buksh (Defendant) Respondent, 
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Moonshee Mahomed Yusoof for Appellant. | “It isa power to be exercised subject to 
Pp p J 


Mr. C. Gregory for Respondont. 


1 cé 


“all the provisious of this Code :and a de- 
cree, so far as it relntes to costs, is subject 


Ertp (by Loch, J.,) with reference to the Full Bench | to an appeal in the same manner as any 


Ruling reported in VI Weekly Reporter, page 188, that » 


an appoal lies on the point of costs froma decree en- 
forcing an arbitration award, 


A Judge is not bound to give costs ata certain valua- | 
tion; and a suit to carry out an arbitration award need | refer 


not be valued. 


Loch, J.—Inethis case, an arbitration to 


which Mowla Buksh and Khoda Buksh j 


were parties, was effected on the 8th Decem- 
ber 1868. On the 13th May 1869, Khoda 
Buksh applied to the Court under the provi- 
sions of Section 327 Act VIII of 1859 to 
enforce the award ; and on the 27th of the 
same month Mowla Buksh also filed a 
similar application. After the usual pro- 
ceedings, the Court, on the 17th July 1869, 
directed that the application of Khoda 
Buksh should be registered as a suit and 
the award shouldbe filed and enforced a 
a decree ; and on the same day, the Court! 
rejected the application of Mowla Buksh 
with costs. 





An appeal was preferred by Mowla! 
Buksh to the Judge, who reduced the costs 
awarded by the first Court; anda special 
appeal has now been made to us upon the 
ground that the Judge hos acted without 
jurisdiction, as no appeal lay to him, 


Now, the appeal to the Judge was not 
against the award but simply upon the 
point of costs ; and it appears to me that 
under the ruling of the Full Bench, reported 
in VI Weekly Reporter, page 188, an appeal 


upon the point of costs would lie to the| 


Judge, though there might be no appeal on | 
the merits. It would be monstrous if in | 
a suit of this kind, the lower Court were | 
to award some exorbitant costs, and there | 
should be no appeal from that order. But 


it is urged that under the provisions of 








“other part of the decree.” : 


Then the Chief Justice refers to Sections 
187, 193 and 196, the last two of which 
1o interest, and ‘then he siys—‘‘ It 
“appears tome that the discretion vested 
“in the Court in all these Sections is subject 
‘to the controlling power of appeal, whether 
“regular or appeal, according to the nature 
“of the case. 


Holding, therefore, as I do, that there is an 
appeal tothe Judge upon the point of costs, 


I do not think that the Judge has acted 
without jurisdiction in disposing of this 
appeal, 


It is further urged that the Judge was 
wrong in giving costs under Rule 8 (or 
as the Judge says Rule 15 erroneously, 
meaning Rule 8) of the Rules* regulating 
pleader’s fees in Civil Courts subordinate 
to the High Court; and the reason assign- 
ed in support of this argument is that 
this application was in fact a suit, and that 
an appeal from it would be a regular appeal, 


Even accepting the argument as put 
before us by the pleader, it appears to me 
that the Judge is not hound to give costs at 
& certain valuation. He may give whatever 
costs he thinks proper. In suits of this 
kind, there is no necessity whatever for 
valuing the property. The object of valuing 
the suit is to determine the proper amount 
of stamp-duty, aud uot for the object of 
assessing costs. The application to the 
first Court might have been made without 
any valuation at all of the suit. It might 
have been simply an application to the 
effect that an award has been made, aud 
praying that the award might be carried ont 
without auy reference to the value of the 


Section 327 read with Section 325, the property. 


order of the lower Court is final. I be-, ,I think, therefore, 
lieve it to be quite final as regards the! 
award, but still, I think, looking at what | 
is said in the judgment of the Full Bench, ) he has done, and I think, that 
there would be an | 
' special appeal should be dismissed with 
| costs, 
| pleader’s fees, 


that as regards costs 
appeal. 


The Chief Justice in delivering judgment 
in that case states that “the power given 


“ to the Court to award and apportion costs | 


‘in such manner asit may deem proper, 
“isa power to be exercised according to 
‘law and not according to mere caprice, 


that the Judge had 
authority to entertain the appeal, and exer- 
cised a proper discretion in giving costs as 
his order 
Should not be interfered with, and that the 


sixteen rupees being allowed for 


Hobhouse, jJ.—I do not think it is neces- 
sary in this case to determine ithe question 


- ee — 
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~ as to whether or not an appenl did lie to the 
Judge’ fromm the’ order of the first Court 
giving cests in the matter of the arbitratot’s 
award, and I-do not wish to be understood 
as giving any opinion upon that point. It 
seems td me that in whichever way we treat 
the case before us, we must dismiss the 
appeal. If the Judge had jurisdiction and 
a special appeal lies, then it is only neces- 
sary to determine whether the Judge was 
right in law in awarding the costs he has 
awarded, or whether he was bound in law 
to award any higher costs. 


The Rules on which the pleader for the 
special appellant relies, are those to be 
found* in page 108, Appendix, Broughton, 
laat edition,—and he relies upon the first 
rule. That rule in so many terms refers 
only to “ suits for the recovery of specific 
“ property, or a share of specific property, 
“whether immoveable or moveable, or for 
“the breach of any contract or for da- 
‘€ mages.” 


Admitting for the sake of the argument 
that the proceeding before us was of the 
nature of a suit, it certainly was not of the 
nature of that kind of suit to which this 
rule relates, and I do not think, therefore, 
that the Judge was bound to award costs 
according to the provisions of Section 1 of 
the rules. I think rather that he was right 
in applying Section 8. For this application 
was in reality in the nature of applications 
under Sections 53 and 54 of Act XX of 
1866, which are specifically declared to be 
governed by the provisions of Section 8 of 
the Pleader’s Rules. . 

If, therefore, as I have said before, any 
special appeal lies, I do not think that we 
can say that the Judge was wrong in law 
in awarding the pleader’s fees in question. 
But if no appeal lay to the Judge, and 
therefore no nppeal lies to us, we are to 
cousider this case as ap application with 
which we have to deal either under the pro- 
visions of Section 85 Act XXIII of 1861, 
or under Section 15 of the Charter Act, and 
in this case I do not think that if is a case 
in which we ought to interfere. Whether 
the Judge had jurisdiction or not he has 
passed the order, and the order is a very 
proper one and is not one with which 
we ought to interfere under the extraordi- 
nary power given to us. In this view of the 
case, I agtee we ought to dismiss the appeal 
and with costs, sixteen rupees being allowed 
for pleader’s fees. 


i a r 
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The 29th August 1870. 
Present : 


The Hon’ble J. B. Phear and Dwarkanath 
| Mitter, Judges. 


Suspension of a Pleader— Recorder's 
Court—Small Cause Court, Moul- 
mein—High Court's powers—Sec- 
tion 25, Charter Act. 


In the matter *of 


John Thompson. of Moulmein, some time an 
Advocate of the Small Cause Court of 
that place, Petitioner, 


Mr. G. C. Paul for Petitioner. 


To suspend from practice an advocate or pleader of 
any Court for misconduct is a proceeding ofa penal 
character, and should not be adopted unless the specific 
offence charged against him be distinctly stated, and 
an opportunity of answering it be given him. 


The Court of the Recorder of Moulmein is subject 
to the appellate jurisdiction of the High Court at 
Calcutta, andis consequently subject to the powers of 
superintendence vested in that Court by Section 15 of 
the 24 and 25 Vic: Cap. CIV. 


The authority. given to the Recorder of Moulmein to 
grant or withdraw a license to practise as a pleader 
in the Small Cause Court there, is a part of his authority 
as Judge of the Recorder's Court and is bestowed upon 
him simply with the view of enabling him the more 
effectively to administer justice. While the High Court 
cannot ‘interfere with his discretion where no appeal 
lies to it from the exercise of that discretion, it has 
power to take such measures as may be necessary for 
insuring the due observance by him of such proceed- 
ings ag are essential to the right application of his 
discretion. i 

Phear, J.—In this ense, upon the applica- 
tion of the petitioner, Mr. John Thompson 
of Moulmein, a rule was issued by this Court 
to the Recorder of Moulmein requiring him 
to show cause why his order dated the 16th 
of May 1870, made in the civil regular 
suit No. 67 of 1870 wherein Noor Ma- 
homed is plaintiff and Nakoo is defendant, 
directing “that the said petitioner’s license 
‘as advocate of the Small Cause Courts of 
“ Rangoon and Moulmein be withdrawn for 
“a period of six months:” should not be 
quashed on the ground that the petitioner 
had no opportunity of being, heard with 
regard to the cause of hisremoval before the 
order was made. 


Mr. Paul ov behalf of the petitioner now 
asks that the rule be made absolute, No 
one appears to show cause on behalf of 
the Recorder. 


It seems that the rule was not received 
by the Recorder until the 4th of August 
lnst, and therefore the full period of 30 days 
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allowed to him for showing cause has not 
yet elapsed. But that learned gentleman has 
rendered any further delay in the considera- 
tion of the subject of the petition unnecessary, 
inasmuch as he has forwarded to this Court 
the following: curious minute, 


“In the Court of the Recorder of Moul- 
mein. 


e | Minute. 
“Sth August 1870. 


“ Received by the Calcutta Mail yesterday, 
“after the rising of the Court, an order of 
“the High Court of Judicature at Fort 
“William in Bengal, directed to the Court 
“of the Recorder of Moulmein. 


which he declines to acknowledge the 
jurisdiction of this Court. F 


We must, in the absence of any counter- 
vailing evidence to the contrary, take the 
fac ts ns they are given by the petitioner in 
his affidavit to be correct ; und on these 
facts, the petitioner is undoubtedly seriously 
aggrieved by the very irregular order of the 
Recorder. e 


The affidavit states as follows :—*“ That 
on the 20th day of August 1868, your pe- 
“ titioner was duly admitted as an Advocate 
“ of the Court of Small Causes at Rangoon, 
“ and as such was, on the 11th day of June 
“ 1869, enrolled as an Advocate of the Small 


|“ Cause Court at Moulmein under Section 
| « 26 Act XXI of 1863, and has, from that 


“Order read at the sitting of the Court: « time regularly practised as such, and 


this day. 


“ Court:— As I am not, as at present | 


“ advised, aware that this Court is under 
“the superintendence of the High Court 
of Bengal as regards the matter referred 
“to (the suspension from practice of a 


“ pleader of the Small Cause Court of Moul- | 


“ mein), I must decline to take the order of 
“the High Court into consideration. 


“The Registrar will transmit a copy of 
“this minute to the Registrar of the High 
“ Court of Bengal. 


(Signed) J. Coryton, 


Recorder.” 


We have vo doubt that the learned 
Recorder in adopting the remarkable course 
which he has pursued in this matter, was 
rather actuated by over-solicitude for his own 
dignity and independence than animated 
with the deliberate intention to show dis- 
respect to this Court. We will venture, 
however, to add that in our opinion, he is 
hot happy in the attitude which he has 
assumed, and that the dignity of the Re- 


corder would, in truth, have been better | 
discernible than it now is, if that learned | 
Judge had manifested a demeanour of at 


least some courtesy towards the High Court. 
But fortunately, the behaviour of the Re- 
corder towards this Court is not an element 
in the question which we have now to 
determine ; aud his omissiou to show cause, 
leaves our duty, I think, very plain ; though, 
at the same time, we desire to express our 
regret that he has not thought proper to 


put ys iu possession of the grounds upon 
r E I 


‘ ønined his living thereby until the occur- 
‘rence of the event hereinafter mentioned. 


“ That in delivering judgment in a cer- 
‘¢ tain case, in which one Noor Mahomed was 
“plaintiff and one Nakoo was defendant, the 
“ Recorder of Moulmein ordered that your 
‘ netitioner’s license as such Advocate should 
“be withdrawn for a period of six months. 
“ A copy of the said judgment of the said 
“ Recorder is hereunto annexed and marked 


tc A. 


“ That your petitioner was nota party to 
“ the said suit, uor had he any interest there- 
“in, nor was he conducting the said suit on 
‘behalf of either of the parties thereto, 
“but was simply called as a witness in the 
“same. 


“ That the Recorder did not call on your 
“« petitioner to answer any charge, or give 
“your petitioner any opportunity of being 
c heard in his defence, nor was any charge 
“ in fact made against your petitioner. 
e 


‘That your petitioner’s license was there- 
“upon withdrawn, and your petitioner has 
“ thereby been prevented from practising his 
“ said profession of Advocate, to his great 
‘loss and detriment.” 


Then it appears from the alleged copy of 
the judgment, which is stated by the peti- 
tioner to have been delivered by the Record- 
er in the case referred to in the petition, 
that the Recorder, after discussing most of 
the evidence in the case, says— 


“« I should: dismiss the case here, were it 
‘not that I wish to add an observation on 
“the conduct of Mr, Thompson in connexion 
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“ with it. Notwithstanding his denial that | “ tion of ordinary business. The admission 
“ any compulsion, moral or physical, was used | “ into partnership of persons who have not 
“ to compél the defendant’s signature, noone, | “* been so admitted, must necessarily lead to 
“ I think, could have heard the evidence |“ a diminution of that confidence. In the 
‘“‘withoug a strong suspicion that the whole | “ present case, the connexion seems to me 
“matter was pre-arranged by him, and that | “ specially open to objection. 
“ the Magistrate’s summons applied for, could “ Mr. .Law holds the office of publie pro- 
“ it have been obtained, would have been “ secutor, and as such stands at the head of 
used merely as an amplification of Pitchay’s | « the Recorder’s Bar. Mr. Thompson is a 
“ threat,—that if he, defendant, would not | « pleader of the Small Cause Court, who has 
“ sign the note, he would be sent to Jail.” “Tam sorry to say, by no means given as 
“the impression during his practice, of a, 
“ straight-forward man of business. I hope 
“ the time will never come when the Court 
“will have to regret reposing the fullest 
“confidence in the honor of the Bar, one 
“great safe-guard of which is to be found 
“in a zealous adherence to the rules of 
: “etiquette which have established them- 
‘ Stripped of its accessories, Mr. Thomp- | “ selves in both branches of the profession 
“son's story is simply this,—A man, who / “at home. In no British possession, I may 
“from his ignorance of the Burmese lan- | “ observe, is it of more importance than in, 
“ guage and want of his acquaintance with | “ this Province that the standard of the 
“ civilization must be regarded as a perfect ; “ Bar should be kept high ; inasmuch as the 
“ savage, is brought to him with a request ie European community is so small that pub- 
*“.that he will prosecute him for a criminal | “ lie opinion can hardly be said to operate 
“offence. Mr. Thompson, without even a | “at all, and the native population appears 
“* word of notice to the man, draws up a charge | “ to place an almost unreasoning confidence 
| 


The learned Recorder then goes on to 
speak of the part which Mr. Thompson had 
played in the matter of the suit, as he under- 
stood it from the evidence given in the 
case. He refers at some length to the 
_ evidence of Mr. Thompson himself, and then 
lie coucludes in these words :— 


“against him and eudeavours to get the | “in the probity and intelligence of those 
‘“ Magistrate to issue a summons upon it. The | “ whom they are accustomed to look upon us 
“* Magistrate refuses the summons, and Mr. | “ representatives of a superior race, 

“ Thompson goes back to his office, where he 


“My finding in the case is that tl 
“ is quite astonished to find that the defend- y © at the note 


X ' “sued ou was obtained from the defendant 
ant has consented to sign a note for rupees 


“ 1,500. To avoid auy confusion, Mr. Thomp- 
“son tells us he determined to write the 
“ note himself and he was satisfied with hav- 
“ ing its contents explained to the defend- 
“ant by one of the party who had, according 
.“to Mr. Thonipsou’s statement, brought him So that by the operation of the two last 


| “ by intimidation, aud I dismiss the suit 
| 
“to the office with u view of prosecuting lines, added to a very lengthy judgment de- 
| 
| 
i 


« with costs. 


“For the reason I have above given, I 
‘direct Mr. Thompson’s license to be with- 
‘< drawn for a period of six months.” 


** him criminally. livered in a case to which the petitioner wag 
not a party, without any specific charge hav- 
ing been made against him, and without his 
having bad the smallest Opportunity of an- 
swering a charge, had any been made, the 
petitioner finds himself suspended for six 
months from the practice of his profession. 


Now, we need hardly say that to suspend 
from practice an advocate or pleader of any 
Court for misconduct, js a proceeding of 


“I cannot but think such conduct highly 
tt censurable in a profesSional lawyer, and 
‘ this conviction leads me to make a further 
“ observation in connection with the present 
“case. I have hitherto carefully abstained 
“ from any observations on the arrangements 
‘‘ made among themselves by members of the 
t Bar, but I think it impossible to allow 
t ihe present case to pass by without point- ee ; 
« ing out the serious inconvenience of gentle- | * penal character, and we have the authority 
“men of the Recorder’s Bar associating of the decision given by the Privy Council 
“ themselves in business with persons who | *” 7° Pollard? (a re ee unlike the 
“ are not members of that Bar. ‘The Court’s | Present lu some of its features), if any nu. 


“ confidence in the integrity ahd ability of | EAEI bs a Parag raa no person 
“the members of the Recorder’s Bar is to a | P9O0 A be Punished tor auy criminal offence, 


nikad Saa — -= - -—---—__ 


A grent extent indispensable in the ianasag- | * 2 L, Ro Privy Council p 106, 
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‘ Bengal, subject to the rules contained 
“in the Code of Civil Procedure regarding 
“regular appeals.” Itis true that,the High 
Court is not the sole Court possessing 
immedinte appellate jurisdiction over the 
Recorder’s Court, for Section 39 enacts 
that “in all suits heard and determined 
“by a Recorder under this Act, in which 
“the sum or matter at issue is rupees 
10,000 or upwards, or in which the 
“judgment, decree, or order shall involve, 
“ directly or indirectly, any claim, demand, 
“or question, to or respecting ‘property of 
‘the value of 10,000 rupees or upwards, 
“an appeal shall lie to Her Majesty in 
* Council.” 


unless the specific offence charged against 
him be distinctly stated and an opportunity 
of answering it given him, 












It appears to be clear, then, that the 
learned Recorder in this case has fallen into 
an unfortunate and srievous error, such an 
error as we certainly ought, on the appli- 
cation of the petitioner, to set right, if we 
have the power to do so. 


The learned Becorder, by his ‘* Minute,” 
nppears to assert very positively that we 
huve no such power ; and the respect which 
is due to the opinion of the Judge of such 
a Court as that over which he presides, has 
led us to seek for sufficient grounds to sup- 
port this opinion. We have failed to find 
any. 


We think that that the. Legislature has 
distinctly made the Court of the Recorder 
of Moulmein subject to the superintendence 
of this Court, and so has rendered it incum- 
bent on this Court, and given this Court 
power, to take cenre that all the acts of the 
Recorder of Monlmein done in his capacity 
of Recorder be done regularly and according 
to law, 


Section 15 of the Charter Act, 24 and 25 
Vic., Chap. passed on the 6th of August 
1861, says—‘ Each of the High Courts es- 
“ tablished under this Act shall have superin- 
“‘tendence over all Courts which may be 
“subject to its appellate jurisdiction.” The 
first Letters Patent under this Act were is- 
sued in May 1862. At that time, the Re- 
corder’s Court at Moulmein did not exist. 
The: Recorder’s Court was afterwards estab- 


But again Section 22 says—“ If in any 
“suit, any question of law or usage having 
“ the force of law or the construction of a 
“ document affecting the merits of the decis 
“sion, shall arise, on which the Recorder 
“shall entertain any doubt, the Recorder 
“may, either of his own motion or on the 
“application of either of the parties to the 
“suit, draw up a statement of the case, and 
“submit such statement, with his own opi- 
“nion, for the decision of the High Court ; 
“of Judicature at Fort William in Bengal.” 


If a reference of this kind is made, the 
decision thereon of the High Court is bind- 
ing on the Recorder, for from the latter end 
of Section 25 we find that when the High 
Court “has heard and considered the case, 
“it shall transmit a copy of its judgment, 
“under the seal of the Court and the sig- 
‘nature of the proper officer of the Court, 
‘“ to the Recorder, who shall, on the receipt 


lished by the Governor-General under the tharat proceed to dispose of the case 
powers given to him for that purpose by Act : confor mably to the decision of the High 
XXI of 1863, and that Act, together with | “ Court. i , 
a subsequent Act III of 1866, is the source Thus, excepting cases of 10,000 ana 
of the jurisdiction, powers, and privileges | ind upwards, which we suppose ure compara- 
which the Court possesses. We are of tively rare, the only appeal which exists as 
opinion that the Act makes the Recorder’s | cp right lies to this Court ; and in all cases, 
Courts of Moulmein euljectto-thie Appellate | an appeal in the modified form of a refer- 
jurisdiction of this Court. ence under Section 22 lies also to this 


It appears from Act XXI, in the first | Court, and therefore it appears ae us that 
place, that for suits instituted in the Record- | the Act under which the Recorder’s Court 
er’s Court not exceeding in value rupees | Was established, unmistakeably made 16 
8,000 no right of appeal whatever exists, | subject to the appellate jurisdiction of this 
Then the 27th Section of that Act.enacts | Court ; and so, we think, brought it within 
that “in all ‘suits heard and determined by the range of Section 15 of the Charter 
“a Recorder under this Act, in which the | Act. 

“amount or value of the suit shall exceed | In our opinion, the fact that this Court 
“rupees 38,000 and be less than rupees | does not possess appellate jurisdiction over 
© 10,000, an appeal shall lie to the High | all eclnsses of eases tried in the Recorder’s 
s Court of Judicature at Fort William in f Court, and that the Privy Council shareg 
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with this Court appellate jurisdiction over 


the Recordér’s Court, does not remove the 
Recorder’s Court from the operation of 
Section 15 o0f the Uharter Act. If, how- 
ever, it be objected that the words in that 
Section “which may be subject to its 
“appellate jurisdiction,’ mean only made 
subject by the Letters Patent of this Court, 
and that the words of Section 15 of the 
first Letters Patent cannot be construed 
into having the effect of making any Court 
subject to this Court which did not exist 
at the time when the Letters Patent were 
eranted, still clearly this objection, if it be 
n valid objection, is removed by Section 
16 of thé present Letters Patent of the 


` High Court which were granted in the year 


‘* Courts 


1866. That Section siys—* Aud we do 
“further ordain that the said High Court 
“of Judicature at Fort William in Bengal 
“ shail be a Court of appeal from the Civil 
of ‘the Bengal Division of the 
* Presidency of Fort. William, and from 
“all other Courts subject to its superinten- 
“ dence, and shall exercise appellate juris- 
“ diction in such cases as ure subject to 
‘‘ appeal to the said High Court by virtue 
“ of any lawsor regulations now in force.’ 

We need hardly state that the Recorder’s 
Court of Moulmein was established under 
Act XXI of 1868 long before the year 
1866. It follows, we think, from this fact, 


‘that since these Letters Patent have been 


issued, at any rate, whatever might have 
been the case before, the Recorder’s Court 
of Moulmein by reason of the appeal given 
to this Court in Act XXI of 1863, certainly 
has been a Court over which the High Court, 
by the express terms of the Letters Patent, 
possesses an appellate jurisdiction, and 


cousequently it is a Court to which: Section 


15 of the Charter Act must apply. 


Then comes the only remaining question, 
namely,- whether the act of which the 


“petitioner complains is an act done by the 


Recorder in his capacity of Judge of the 
Recorder’s Court of Moulmein. 


As to that we conceive there cannot be 
any reasonable doubt. In the “ Minute,” 
which is the only guide we have to the 
learned Recorder’s own views ‘as to the 
nature of his proceeding, some emphasis 
seems to be placed upon the passage within 
brackets “(the suspension from practice 


“of a pleader of the Small Cause Court 


“ of Moulmein);” and we suppose that 


“the learned Recorder intends thereby to 
=. faggot that the ‘granting ‘or withdrawing 
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of r license to practice as A pleader in the 


Small Cause Court of Moulmein, is not such 
an exercise of the power and authority 
possessed by the Recorder as will come 
under the superintendence of this Court. 
In the first place, we would remark with 


regard to this that we can find no ground 


for making any distinction between the 
Court of Small Causes at Moulmein and 
the Recorder’s Court. Act XXI of 1863 
throughout its text no Where speaks of 
any other Court than the Recorder’s 
Court. It is true that by Section 35 of 
that Act, the Registrar has the power of 
a Judge of a Court of Small Causes in 
suits of the nature of those described in 
Act. XLII of 1860; but it appears to us 
that that Section does not constitute the Re- 
gistrar a Judge of x Small Cause Court. 
It only empowers him to try suits in’ the 
Recorder’s Court which are of a nature 
cognizable by a Court of Small Causes and 
below a certain value. But, however this 
may be, the power which the Recorder 
possesses for licensing Advocates is giveu by 
Section 15 in these words :— No person 

“shall be permitted to appear or act as the 
“ Advocate of any suitor in any Court held 
“under this Act, In any action or suit or 
‘touching any matter whatever, unless such 
“ person shall have been previously licensed 
“by the Lecorder of such Court to act for 
‘ the suitors of such Court generally, or spe- 
m ciny for the particular occasion, &e.” 


And Section 17 provides that “ the 
“ Recorder of any Court may, for any suffi- 
“ ecient reason, withdraw any license which 
‘shall at any time be granted by such Re- 
“ corder to any person to act generally or 
“ specially as an Advocate under this 
“« Act.” 


It appears to us as plain as words can 
make the matter, that the authority thus 
given to the Recorder is part of his author- 
ity as Judge of the Recorder’s Court, and 
that it is bestowed upon him simply with 
the view to enable him the more effectively 
to administer justice in the Court over 
which he presides. We are also of opinion 
that the superintending power given to this 
Court by the 15th Section of the 24 and 25 
Victoria, Chapter 104, enables us, and in- 
deed wakes it our duty to take care that all 
acts done by the Judge of a Court which 
is subject to the appellate jurisdiction of this 
Court by virtue of his authority as Judge, 
be done regularly aud according to law $ 
and that while we cannot inter fere with his 
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discretion in cases wherein no appeal against | Afessrs. J. 


the exercise of that discretion lies to this 
Court, still we have power to take such 
measures as may be necessary for insuring 
the due observance by him of such pro- 
ceedings as are essential to the right appli- 
eation of his discretion. 


From the facts before us, it appears that 
Mr. Thompson was licensed specially to act 
for suitors in the Recorder’s Court; that is, 
he was licensed*to act for suitors in causes 
which could be heard by the Registrar under 
Section 35. 


It may be doubted whether the framers 
of Section 16, when using the word “ spe- 
cially,” contemplated the case of the Re- 
corder licensing an advocate for a particular, 
special class of cases, for the words are 
“ specially for the particular occasion.” 
But as the Recorder has thought proper to 
license Mr. Thompson as an advocate of the 
so-called Small Cause Court, which at the 
utmost we may take to be a division of his 
own Court, he cannot withdraw such license 
excepting “ for any sufficient reason p?’ and 
as we have already said at the commence- 
ment of ‘this judgment, he cannot rightfully 
and lawfully come to a conclusion that a 
sufficient reason does exist withont first 
specifying a distinct charge against Mr. 
Thompson, and giving him an opportunity 
to answer that charge. 


We think, therefore, that the rule must 
be made absolute. : 
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The 29th August 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles 
Hobhouse, Bart., Judges. 


Leases — Construction — Hereditary 
tenures—Gonditions—essor’s right 
of re-entry—Cause of action. 


Case No. 785 of 1870. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
22nd January 1870, affirming a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 19th January 1869. 


Lekhraj Roy and others (Plaintiffs) Ap- 
pellants, 
versus 


Kanhbya Singh and others (Defendants) Re- 
spondents, 


T. Woodroffe and R. E. 
Twidale and Baboo Grish Chunder 
Ghose for Appellants. 


lr. C. Gregory and Baboos Debendro 
Narain Bose, Chunder Madhub Ghose 
and Kalee Kishen Sein for Respondents. 


Where there are no words in a lease extending 
its provisions to other parties beyond the lessee, its 
terms must be interpreted as applicable to the lessee 
only, unless the Court is able, from the conduct of the 
parties and the surrounding circumstances, to come to 
a different conclusion, 


Where a lease contains a condition whereby the lessor 
agrees not to put an end to the mokurruree of his lesseo 
except on the occurrence of a fresh settlement on the 
part of Government, it does not follow that the lessor 
intends to constitute a hereditary lease if no Govern- 
ment settlement takes place. i 


In such a case a lessor’s right to re-enter arises on 
the death of the lessee ; but if the representatives of the 
lessee have been allowed to hold over by the heirs of 
the lessor to whom they have paid rent, the cause of 
action to a purchaser of the lessor’s rights and interests 
arises on the refusal of the lessee’s representatives to 
permit him to re-enter, 


Loch, J.—In 1866, the plaintiff purchased, 
as he alleges in execution of a decree, the 
tights and interests of Muddun Gopal in 
Mouzahs Toé and Tatarpore; and ‘on at- 
tempting to take possession he was opposed 
by the defendants Kanhya Singh and others, 
alleging that they held a mokurruree of 
Mouzah Toé from the ancestor of the judg- 
ment-debtor, and by Ram Sahoy and othérs 
who alleged that they were the mokorru- 
reedars of Monzah Tatarpore, and further, 
that the plaintiff’s purchase did. not cover 
that village. 


It will be necessary to dispose of the 
question regarding Mouzah Toé before we 
enter upon that of Tatarpore. 


It is, ndmitted by all parties that one 
Choonee Lall held a mokurruree from 
Government of Mouzah Toé, and that in 
1215 (1808) he grnve a lease to or in the 
name of Nirput Singh, now represented by 
the defendant Kanhya Singh. The allega- 
tion on the part of the defendant is that 
the lease to Nirput Singh is an hereditary 
transferable tenure bearing a fixed rent. 


The lower Courts have considered the 
mokurruree to be of the nature plended by 
the defendants, and have further held that 
plaintiff, as representative of the former 
proprietors, is bound by the result of certain 
decrees in which they and Nirput Singh 
were engaged, and consequently the plaint- 
iff is not entitled; as he prays-to be allow- 
ed to do, to evict the defendant and take 
direct possession of the village, 
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In special appeal, it is urged that the 
lease to Nirput Singh was only for his life ; 
that it contains no terms which conveyed 
either directly or impliedly au hereditary 
tenure ; that the words on which the first 
Court has relied in support of the conclu- 
sion it has come to, even if they bear the 
meaning put upon them by the Subordinate 
Judge, do not extend the lease beyond the 
life of Nirput Singh ; that the decrees re- 
ferred to by the lower Courts are not evi- 
dence in the present case, for the question 
which has ‘now to be tried was not and 
could not have been tried in the former 
cases, for Nirput Singh was then alive; and 
further that the judgment of the Privy 
Council in the case of Dhunput Singh, re- 
ported at IX Weekly Reporter, page 3, 
Privy Council, is not, as the Judge supposes, 
applicable to this case. 


In answer, the respondent urged that 
even if the lease contained no direct terms 
constituting it an hereditary tenure, yet 
there was a condition therein which, so long 
as it remained unfulfilled, entitled the re- 
spondents to treat it as such; that there 
was nothing in the wording of the 
document that showed it to have been limit- 
ed to the life of Nirput Singh; that its 
terms were those used ordinarily in leases 
which were intended to be perpetual, and 
that the absence of such words as “from 
“ generation to generation” was not material, 
as ruled by the Privy Council in the case 
of Dhunput Singh, when the nature of the 
tenure and the intention of the parties 
might be gathered from their conduct ; that 
in this case, as in that of Dhunput Singh, 
the property had devolved from one genera- 
tion to another, for, as asserted by Jeetun 
Daye in 1827, the lease of 1215 was taken 
by Neem Chand in the name of his son 
Nirput Singh, and had then been held by 
Nirput Singh aud had destended to his sons 
and his grandsons; that their long and 
undisturbed possession also proved the 
tcasre to be in the opinion of the parties a 
permanent one. The respondents plead 
further that the suit is barred by limitation. 


It is necessary to determine, what’ is the 
nature of the lease before we can satis- 
factorily dispose of the question of limita- 
tion. 


Looking at the terms of the lease, we 
have no hesitation in saying that it is a 
lease granted to Nirput Singh at a fixed 
rent for the time of his natural life, provided 
he continued to pay the rent agreed upon, 
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When the lease was given in ? (1215) there 
appears to have been a probability that the 
Government would make some fresh settle- 
ment withe Choonee Lall, and the Judge 
says that the lease to Choonee Lall extended 
from 1207 to 1216, F. S. Whether this 
were so or not, there appears to have been 
the probability of a fresh settlement, and 
Choonee Lall provides for this contingency. 
The first paragraph provides for the regular 
payment of the rent, viz., rupees 606, from 
1215, F. S., up to the pe®iod of the les- 
sor’s mokurruree. Secondly, it provides that 
if the Government make a fresh settlement 
with the lessor, the amount of such assess- 
ment would be separately charged to the 
lessee, the meaning of this ciause, which is 
somewhat obscure, being apparently that in 
the event of, Government maktng a fresh 
assessment, the difference between the pre- 
sent and new jumma, if in excess of that 
payable by the lessee would have to be 
borne by him; and then it gives the lessor 
power to re-enter or to sell should the rent 
fall into arrears. 


The first Court, in disposing of this poiut 
in the case, says that Choonee Dall guve 
a mokurruree In 1215 to Nirput Singh, the 
wain condition of which was that this latter 
mokurruree was to continue as long as his 
mokurruree, viz., that which he held from 
Government; and as plaintiff had failed to 
show that his mokurruree had lapsed or wus 
at an end, so he could not set aside that of 
the defendant whose condition must be 
determined by that of his own. 


The Subordinate Judge apparently refers 
to the concluding words of the first clause 
of the lease, and there can be no little doubt 
that so far as Nirput Singh was concerned, 
the plaintiff could not during the life of 
Nirput set aside the lease or alter the rent 
without proving that the revenue which he 
paid to Government on account of the same 
estate had been subsequently altered, «and 
that Nirput Singh had failed or refused to 
pay the difference. Lut it does not follow 
that because Choonee Lall agreed not to 
put an end to the mokurruree of Nirput 
Singh except on the occurrence of the 
contingency referred to, viz., a fresh settle- 
ment ou the part of the Government, that he 
thereby intended to constitute an hereditary 
lease if uo fresh Government settlement 
took place. The words relied upon by the 
first Court do not go to that extent, and 
in the ubsence of any words extending the 
lease beyond ihe life of the lessee, it cannot 
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be said that the lessor intended it to extend 
beyond the life of Nirput Singh. The 
condition is quite compatible with the terms 
of n lense for life, and where there are no 
words in the document extending its pro- 
visions to other parties beyond the lessee, 
it is necessary to interpret its terms as 
applicable to the lessee only, untess, as 
urged by the pleader for the respondent, the 
Court is able from the conduct of the parties 
and the surrounding circumstances to come 
to a different eonclusion. So far, then. as 
the document itself goes, we have no hesita- 
tion in saying that its terms are not sufficient 
to constitute an hereditary tenure at a fixed 
rent. It wasasif A had let land to B on 
this condition.—ifmy landlord does not raise 
my rent, I will not raise yours’; but such 
a condition would not render the lease to B 
hereditary. On his death, A would have a 
right to re-enter. 


‘But it is said that the judgments of 1827 
and 1854 have determined the nature of 
the lease. What they determined was that 
the lease was genuine and that the possession 
of Nirput Singh, who was a party to both 
suits, could not be disturbed. S> far as 
Nirpnt Singh was concerned they were 
conelusive. His right was clearly deter- 
mined, but the judgments in those cases 
did not declare the tenure created by the 
lease of 1215 was hereditary, or that the 
lessor could not re-enter on the death of 
Nirput Singh ; and we agree with the Coun- 
sel for the appellant that the deerees in 
those cenres cnrnnot be used as evidence 
against the plaintiff in the present suit. 


But it is urged that regard must be paid 
to the long possession of the defendant as 
well as to the fact that the property has 
descended from father to son through various 
generations, and these facts prove, even if 
the document be silent on the subject, that 
the parties to the deed and all ‘parties con- 
cerned, before the plaintiff came in, consi- 
dered the lease to be hereditary and intend- 
ed it to be so. 


With regard to the plea of possession, 
wa have only to observe that the case 
quoted to us, reported at IX Weekly Reporter, 
page 3, does not apply, and for this reason 
thas the possession insisted on is merely the 
long possession of a long life, and not the 
long possession arising from hereditary de- 
scent. It is admitted that Nirput Singh 
died about 13 years previous to the institu- 
tion of the suit, or about 1855, So that he 
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was in possession from 1808, the date of 
the lease, fora period of 47 years ; and the 
succession of his heirs to the property on ` 
his death is certainly not sufficient of itself 
to establish the hereditary nature of the 
tenure from long possession. Bat it is 
urged that the property has passed through 
several descents, and has, with the sanction of 
the lessors whom plaintiff, special appellant 
represents, become hereditary, and plnint- 
iff must be bound by the words of Jeetun 
Daye in the suit determined in 1827. She 
sued to set aside the lease as forged, alleging 
that a lease for one year had been taken 
benamee by Neem Chand, the father of 
Nirput Singh, in the name of his son, and 
that the law forbud such a lease as that pro- 
pounded by the defendant Nirput Singh 
from being granted. The Court found the 
deed to be genuine, and held that what- 
ever might be the law, it did not lie in the 
plaintiff Jeetun Daye’s mouth to object 
to the lease after having received for many 
years the rent payable under that lease. 
It was not found, whatever Jeetun Daye 
might have alleged, that the lease had been 
given to any other than Nirput Singh, the 
defendant in that suit. Now, considering 
the loose way in which assertions of all kinds | 
used to Le made in the pleadings before the 
Code of Procedure was introduced, we do 
not think, in the absence of other evidence, 
that the allegation of Jeetun Daye is suffi-. 
cient to prove that Neem Chand had any 
beneficial interest in the property ; aud since 
the death of Nirput Singh, which occurred 
about 13 years ago, there has been but one 
descent. It would be monstrous under such 
circumstances to apply the finding come to 
by the Privy Council in the ease of Dhun- 
put Singh to the present case, for in that 
ease the property had descended through 
several generations both of lessors and 
lessees, and the descendants of the original 
lessee were recogtized by the descendants 
of the original lessor as mokurrureedars, 
aud were so styled in the receipts, and 
their transfers of property to third. par- 
ties were admitted. This is a very different 
state of things to whnt we find in the ease be- 
fore us. From the fact that the property has 
passed into the possession of Nirput Sivgh’s 
immediate heirs and representatives, we enn- 
not gather that the intention of the original 
parties to the lease was that it should be 
considered permanent and hereditary. 


Ou the point of limitation little need be 
said. It ‘is urged by the respondent that if 
the Court hold the lease tobe good only for 
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the life of the lessee, even then the plaintiff 
is out of Court, ashis cauze of action arose 
on the death of the lessee, since which time 
a period of 18 years has elapsed; that 
plaintiff cannot be allowed to date his cause 
of action from the time of his purchase, for 
he has always treated the defendant as 
a trespasser and not as a tenant holding over. 
Now, looking at the plaint, we do not find 
that plaintiff has treated the defendants as 
trespassers. Hae says they have opposed his 
taking possession, and therefore he sues to 
recover as-the lease expired with the life of 
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sion at which the lower Courts have arrived 
is correct. This being the case, it is un- 
necessary to enter into the question of the 
validity or otherwise of the mokurruree set 
up by the defendant Ram Sahoy, and we 
dismiss this part of the appeal with costs 
payable to Ram Sahoy and others. 





The 29th August 1870. 


Present; 
The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Nirput Singh. ‘The defendants admit pay- | 


ment of rent to the heirs of Nirput Singh 
whom the plaintiff represents. It is clear, 
therefore, from their own admission that the 
defendants were allowed to hold over by the 
heirs of Choonee Lall to whom they paid 
. rent, and that when the plaintiff wished to 
re-enter, which, as the lease had expired 
he was entitled to do, he was opposed by the 
defendants, The right to re-enter arose on 
the death of the lessee, but as the defendants 
‘were allowed to hold over, paying rent to the 
representatives of the plaintiff, the cause 
of action to plaintiff arose on the refusal of 
the defendants to permit him to re-enter, 
and from that date he is clearly within time 
and the suit is not barred by limitation. 
We hold, therefore, that the special ap- 
pellant must succeed in this part of his 
case and is entitled to takg direct possession 


-of Mouzal’ Toé, and that the decrees of | 


the lower Courts dismissing the plaintiffs 
' claim to direct possession of Mouzah Toé 
must be set aside with costs in all Courts. 
The next point we have to consider is 
whether the plaintiff did or did not purchase 
Both | 
fouud on the evidence that Tatarpore was 


_ Tatarpore. the lower -Courts have 
not included in plaintiffs purchase, and from 
the documents read to us by the pleader for 
thé special appellant, we think’ the conclu- 


t 


Mahomedan Law — Pre-emption — 
Tullub-ishtishad. 


Case No. 884 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 9th February 1870, reversing a dect- 
sion of the Moonsiff of that District, 
dated the 29th November 1869. 


Goluck Ram Deb and others (Some of the 
Defendants) Appellants, 


versus 
Brindabun Deb (Plaintiff) Respondent. 


Baboo Grish Chunder Ghose for Appel- 
lants. 


Baboo Gopal Lall Mitter for Respondent. 


It is essential to the proper performance of tullub- 
ishtishad that third persons should be formally called 
upon, either in the presence of the purchaser or on the 
land, or if the vendor is in possession, iu his presence, 
to bear witness to the pre-emptur’s demand. 


- Phear, J.—I am of opinion that it is 
essential to the proper performance of tudlub- 
ishtishad that third persons should be 
formally called upon, either in the presence 
of the purchaser, or ou the land, or if the 
vendor is in possession in the presence of 
the vendor, to bear witness to the pre- 
emptor’s demand. As I understand the 
Mahomedan Law on this point, there must 
be formal proceeding to which the witnesses 
are parties, nnd are, a3 ib were, solemnly 
made vouchers, in order to complete the 
necessary foundation for asserting the pre- © 
emptor’s right. 


l think this has been laid down now in a 


series-of decisions of this Court, notwith= 
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standing a passage in Mr. Baillie’s book, 
which at first sight seems to go the length 
of saying that the witnesses are not neces- 
sary, excepting so far as the claimant, the 
pre-emptor, will eventually require witnesses 
to prove that he made his demand, 


A case very similar to the present came 
under the consideration of a Division Bench 
- of this Court upon which I sat with Mr. 
Justice Mitter én the early part of this year. 
We then, as far as I remember, took the view 
which I have just expressed ; and I see no 
reason for altering that view. 


I think, therefore, that the judgment of 
the Lower Appellate Court, as it stands, is 
not sufficient to entitle the plaintiff to a ver- 
dict. The Subordinate Judge says that 
the plaintiff, after observing the tullub- 
mohasibut, went to the purchaser and asked 
for a kobalah from him; “ he has by this 
“ circumstance proved the observance of the 
“ maxim of tudlub-ishtishad.” 


This simple demand of a kobalah is cer- 
tainly not sufficient, and therefore it would 
he unecessary at all events to reverse the 
decision of the Subordinate Judge. Whe- 
ther or not we ought to send back the case 
to him for re-consideration of the evidence 
upon this point, depends upon whether or 
not there is such evidence. 


Bot the first Court has found that the evi- 
dence is not sufficient in law to make out 
that tellub-ishtishad was properly per- 
formed by the plaintiff; and so far as the 
respondent’s plender has brought the evi- 
dence under our notice, it seems to me that 
this decision is a correct one. J do not 
think that that evidence is sufficient in law 
to support a finding (should the Lower Ap- 
pellate Court come to it) that the ¢udlab- 
ishtishad had been completely performed. 
There'is no mention in that evidence, as 
far as I can see, that the witnesses were 
called upon, in the presence of the pur- 
chaser, to whom the demand of a kobalah 
was made, to testify to that demand. 


T think, therefore, that it would be useless 


The 29th August 1870, 
Present: ` 


The Hon’ble Œ. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Mabomedan Law—Pre-emption— 
Vicinare, 


Case No. 1663 of 1869, 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 
18th March 1869, affirming a decision of 
the Moonsiff of Monghyr, dated the 24th 
August 1868, 


Shaikh Mahomed Hossein (Plaintiff) 
Appellant, 


VETSUS 
Shah Mohsun Ali (Defendant) Respondent. 


Baboo Romesh Chunder Mitter for Appel- 
lant. 


Moonshee Mahomed Yusoof for Respondent. 


A right of pre-emption in a separate and distinct estate 
cannot be allowed merely on the ground of vicinage, 
except in regard to small plots of land and houses. 


Loch, J.—THis was a suit to enforce the 
right of pre-emption to certain property sold 
by one Hameedoollah, first party defendant, 
to one Shah Mohsun Ali, second party de- 
fendant. The right of pre-emption, as ap- 
pears from the judgment of the first Court, 
was founded upon the plea of vicinage. In 
the first instance, the lower Court dismissed 
the suit on the ground of limitation, A 
special appeal was preferred to this Court 
against an order of remand by the Judge, 
which was disposed of on the 27th August 
1867. In that case, the Judges say—‘ In 
“ special appeal, the defendant abandons his 
‘objection as to limitation, and pleads 
“that the plaintiff, who claims as a shuf- 
“ feajar (pre-emption by right of vicinage), 
“ holds an inferior position to himself as 
‘¢ shuffeeah khaleet (partnership) ; and that 
“ therefore, his suit ought to have been dis- 
‘‘missed.” And in the opening of their 


to remand the case, and that the decree of | Ju¢gment, they describe what was the suit 


the Lower Appellate Court should be re- 
versed, and the plaintifl’s suit dismissed with 
all costs. 


Jackson, J—I am also of the same opi- 
pion. I am quite satisfied that there is not 
sufficient evidence on the record to prove 
performance of the tullud-ishtishid, 


í 


instituted by the plaintiff. They say that 
“this was a suit by the plaintiff for the 
“right of pre-emption to a 5 annas share 
“of a certain estate on the ground of vici- 
“ nage,” 

The special appeal was dismissed as being 
premature, the case having been remanded 


by the Lower Appellate Court to the first 


— Pe 
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Court to try the different rights of the parties 
claiming by partnership and vicinage res- 
pectively. 


After the case was remanded, it came be- 
fore the Moonsiff of Monghyr, who disposed 


ofit on the 24th August 1868; and in his 
\judgment he says that the plaintiff bases 


his claim of pre-emption on the right of vici- 
nage; and he holds that under the Maho- 
medan Law the plaintiff was not entitled 
merely from the circumstance of vicinage to 
the right of pre-emption in a separate and 
distinct estate. In his judgment, the Moon- 
siff says that “ the plaintiff admits that Chuck 
‘© Hosseinabad of which he is proprietor is 
“ distinct and separate from Mouzahs Kadira- 
“ bad and Mooradapore ; and he can, there- 
“ fore, under the exposition of the Mahome- 
« dan Law as contained in the above ruling, 
‘have no right of pre-emption to the share 
“ of those mouzahs.” 


The plaintiff appealed to the Judge, and 
the issues before the Judge were— 


First.-“ Whether the appellant, who 
“ claima to be proprietor of a plot of 
“14 begegahs of lakheraj land termed 
« Hosseinabad and situated in the village 
« of Hydrabad, has or has not a right of 
‘pre-emption on the sale of a share in 
“ Hydrabad to a third party. 


Secondly.— Whether, as recipient of 
« malikana of the said village, his right to 
‘« pre-emption does or does not accrue.” 


On both the points, the Judge held against 
the appellant and dismissed the appeal. 


With regard to the second point, the 
Judge observes :—“ The appellant did not, 
‘in my opinion, claim on the basis of re- 
“ ceipt of malikana, and this plea cannot 
“now be entertained.” e 


Looking at the pleint, we see clearly that 
the plaintiff claims on the right of shuffea- 
jar (vicinage). It is true that he also calls 
himself proprietor of Hydrabad, but he 
does uot clearly and distinctly set forth 
his right of pre-emption upon the ground 
that he was a partner in that estate ; and it 
appears to me that wherever a party seeks 
to. enforce a right of pre-emption, he is 
bound to state unmisteakably the grounds 


. on which he seeks to enforce that right. 


The Courts below appear to me to have 
takėn a right view of the ground on which 
the plaintit! came into Court, namely, that 
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he claimed on the right of vicinage, and 
rightly determined that on that ground he 
was not entitled to purchase the estate in 
preference to the defendant Mohsun Al. 


When the special appeal came before us 
on the 2nd May 1870, we were informed 
that a question whether a claim for pre- 
emption founded on vicinage extended toa 
large estate, was then referred to a Full 
Bench, therefore the decision of this casa 
was postponed till the resul? of the trial be- 
fore the Full Bench was made known. We 
have now the judgment of the Full Bench* 
before us, and there the question seems to 
have been as to the difference, if any, be- 
tween right by vicinage and the right by 
partnership, and the Full Bench held in 
conformity with a long course of decision 
that n partner would have a right to pre- 
emption in preference to a stranger where 
large property was sold, but where the right 
was claimed on the ground of vicinage, no 
such right existed except, as pointed out in 
Baillie on Mahomedan Law, in regard to 
the small plots of land and houses, 


We think, therefore, that no ground has 
been made out for special appeal, and we 
therefore dismiss the appeal with costa, 
Two hundred rupees are allowed for plea- 
der’s fees for all the proceedings of this Court. 


The 29th August 1870. 
Present: 


The Hon'ble J, B. Phear and E. Jackson, 
Judges. 


Issues—Lrregularity—Appellate 
Court. 


Case No. 876 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 16th February 1870, affirming a deci- 
sion of the Moonsiff of Nubeegunge, 
dated the 6th December 1869. 


Sham Churn Doss and others (Defendants) 
Appellants, 


versus 


Goono Moyee Chowdhrain (Plaintiff) 
Respondent. 


prin a E 


* 14, W. R, F. By Ds L 
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Baboos Ashootosh Dhur, Mohinee Mohun 
toy and Bungshee Dhur Sein for Ap- 
pellants, 


Baboo Sreenath Doss for Respondent. 


The trial of the issue of limitation after the issne on 
the merits, is an irregularity which if committed in an 
Appellate Court is not necessarily productive of any 
disadvantage even to the defendant, 


Phear, J.—N® doubt the Lower Appel- 
late Court has pursued the different points 
in this case somewhat, we may say, in the 
reverse order relative to that in which they 
properly arise. 


For instance, he has tried the issue of 
limitation after coming to a conclusion upon 
the issue on the merits, and he has discussed 
the plaintiff’s evidence on the issue of limi- 
tation after having expressed his opinion 
on the value of the defendant's evidence 
on the same issue. 


Had he been sitting as a Judge of a Court 
of first instance and trying the case for the 
first time, this course of proceeding might 
no doubt, besides being an irregularity, 
have been productive of mischievous results 
to the parties. But we think that in an 
Appellate Court it does by any means follow 
that an irregularity of this sort should be 
productive of any disadvantage even to the 
defendant. 


The judgment of the Subordinate Judge 
is in this case very lengthy. He goes most 
fully into the evidence of both sides as it 
bears upon the different issues. 


We are not prepared to say with regard 
to his determination of the issue of limita- 
tion, that his judgment has been in any way 
warped by the fact tbat he has looked at the 
evidenee of the defendant first, and has af- 
terwards taken up the evidence of the plaint- 
iff. He certainly finds in distinct terms 
that the evidence of the plaintiff establishes 
to his satisfaction that the plaintiff was in 
the enjoyment of the property sued for, 
within the period of limitation, There is 
certainly evidence adduced by the plaintiff 


‘to that effect, aud we do uot think that we 


ought to disturb on special appeal the con- 
clusion to which the Subordinate Judge has 


arrived. 


Accordingly, wa dismiss this spécial ap- 
peal with costs, 
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‘The 29th August 1870, 
Present: 


The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Alluvion — Title — Fishery —Regula- 
tion XI of 1825. 


Cuse No. 883 of 1870. 


Special Appeal from a decision passed by 
the Additional Judge of Chittagong, dated 
the 15th February 1870, affirming a deci- 
ston of the Moonsiff of Rungunneah, 
dated the 30th January 1869. 


Ram Shurn Shaha (Plaintiff) Appellant, 
versus 


Bhote Kinkur and others (Defendants) 
Respondents. 


Bahoo Okhil Chunder Sein for Appellant. 


Baboo Kishen Sucea Mookerjee for Re- 
spondents. 

Befure Clause 4 Section 1 Regulation XT of-1825 can 
have the effect of depriving a party of the title given 
by Clause 1, the opposite party must: prove that the 
land in question was the bed ofa small and shallow 
river which, with the julkur right of dshing over 
it, was recognized as the property of such opposite 
party. 

Phear, J.—Ir seems to us quite clear that 
even on the facts on which the plaintiff 
comes into Court, the land which he seeks 
to recover belongs to the defendant by a 
statutable title, namely, by the title which 
is given by Clause 1 Section 4 of Regulation 
XI of 1825, unless the plaintiff ean show 
that the land in question is for some reason 
exempted from the operation of that Clause. 

The appellant’s counsel: has contended 
before us that Clause 4 of that Seetion has 
the required effect; but in order to avail 
himself of Clause 4, the plaintiff must prove 
that the land in qyestion was “the bed of 
a small and shallow river,” which, with the 
julkur right of fishery over it, was recog- 
nized as the property of the iudividual 
through whom lhe claims. 


It does not seem tots that there is any 
evidence io.establish these data. The alle- 
gations, if any there are, of the manner in 
which he obtained the pottah from the 
Government does not prove his right as 
against the defendant, and there is no 
evidence, as we understand it, that the ‘khal 
of which the land was formerly the bed 
was ‘ a small shallow river” within the 
meaning of that Clause. So the plaintiff 
has failed to deprive the defendant of the 
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benefit of Clause 1 Section 4 Regulation 
XI of 1825, and the suit was correctly dis- 
missed by the Lower Appellate Court. The 
appeal is likewise dismissed with costs. 





The 80th August 1870. 
Present: 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Illegal exaction of rent—Clause Z 
Section 23 Act X of 1859. 


Case No. 767 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Nuddea, dated 
the Tth January 1870, reversing a deci- 
sion. of the Moonsiff of Bongong, dated 

_ the 26th August 1868. 


Gopal Paul Chowdhry and others 
(Defendants) Appellants, 


VETSUS 


Grish Chunder Pandey and others (Plaintiffs) 
4 Respondents. 


Baboo Grish Chunder Mookerjee for 
Appeliants. 


Baboo Sreenath Banerjee for Respondents. 


Clause 2 Section 23 Act X of 1859, relating to the 


illegal exaction of rent, is not limited to suits-at the 


instance of the ryot, but applies to any under-tenant, 


Jachson, J.—Ws are somewhat reluctant 
to come to the conclusion that the proceed- 
ings in this case have been without jurisdic- 
tion, but we think we are compelled to hold 
that it isso. This wag not, as supposed 
by the Moonsiff, a suit for abatement, but 
it was a suit under the preceding Clause of 
the same Section, that is, a suit on account 
of an illegal exaction of rent. The words 
are not limited to suits at the instance of the 
ryot, but they apply apparently to any 
under-tenant. 


The precedents cited by the Lower Ap- 
pellate Court do not apply to the present 
ense. The claims in those cases were alto- 
gether of a different nature. We think, 
therefore, that , the decision of the Court 
below must be reversed, and the plaintiff's 
suit dismissed with costs. 
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The 30th August 1870. 





Present: 


The Hon’ble G. Loch and Sir Charles 
Hobhouse, Bart., Judges. 


Section 10 Act VI (B. C) of 1862— 
Ameen’s functions—Remedy—Hvi- 
dence, 


Case No, 897 of 1870. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 22nd 
February 1870, reversing a decision of the 
Deputy Collector of that District, dated 
the 23rd July 1869. 


Bala Thakoor and another (Defendants) 
Appellants, 


VETSUS 


Meghburn Singh and others (Plaintiffs) 
Respondents. 


Babocs Debendro Narain Bose nnd Khetter 
Nath Bose for Appellants. 


Mr. C. Gregory and Baboos Romesh Chun- 
der Mitter and Bama Churn Banerjee for 
Respondents. 


An Ameen deputed to make 2 measurement under the 
provisions of Section 10 Act VI (B. C.) of 1862, is bound 
to record the state of things as actually existing, and has 
no business to record what he thinks onght to be the 
rates. If however the Ameen, or the Collector super- 
intendirg his proceedings, does any act not in conformity 
with this Section, the remedy fdr any party dissatisfied! 
is to appeal to the Civil Court within the time and in 
the manner prescribed by Act X of 1859. 


Rough notes taken down by an Assistant Collector 
of what was said by witnesses whose depositions were 
not recorded, are not evidence such as is required by 
law ; and an opinion based on such evidence is without 
legal validity. : 

Loch, J.—Tar plaintiff in this case sued 
to recover arrears of rent- for 1278, 1274, 
and 1275 on account of 20 beegahs 12 cot- 
tahs and 13 dhoors of land at a net rent of 
rupees 170-9 annas, alleging that the 
area held by the defendants has been ascer- 
tained by measurement carried on under the 
order of the Collector under the provisions 
of Section 10 Act VI of 1868, B. C., in 1272 ; 
and that after deducting the payments he 
sued to recover the balance, amounting with 
interest to rupees 611-4 annas and 6 pie. 


The defendant stated that he held only 8 
beegahs and 10 cottahs at a jumma of 
17 rupees, from which he was entitled to a 
deduction of 12 rupees on account of nan- 
kur, and I rupee l auna on account of 
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“Sair Chout,” leaving a net 
rupees 3-15’ annas which be had paid. 


The Deputy Collector, after making a 
local investigation, dismissed the suit. 
On appeal, the Judge considered that the 
proceedings held under Section 10 Act VI 
of 1862, B. C., were valid, and that they 
could not be set aside as vitiated by fraud ; 
that the pottah set up by the defendant was 
not proved, and he rejected the evidence of 
one Ram Ruttu® Tewary, who was called by 
the defendant to prove the execution of 
that pottah, on the ground that is was not 
the best evidence ns the grantor of that 
pottah was still alive, who should have been 
called and examined, and he considered the 
mode in which the first Court had tested the 
signature on the pottah, namely, by com- 
paring it with other signatures, was a fal- 
Jacious test. He accordingly set aside the 
order of the Deputy Collector, and decreed 
the plaintiff's claim with costs. 


It appears from the proceedings of the 
Assistant Collector that there had been 
litigation going on between the parties from 
a long time, and that so far back as 1860 
the plaintiff sued for the sum of rupees 
37/-8-3 as the rent due upon 11 beegahs 18 
cottahs and 14 dhoors of land. In that 
case, the plaintiff obtained a decree, but 
on appeal the Moonsiff’s order was revers- 
ed, and when the case up to the High 
Court in special appeal a compromise was 
entered into and the case was struck off 
the file on the 30th June 1863; and it 
is alleged by the defendant that under 
the terms of that compromise, a pottah 
and kubooleut were interchanged between 
the parties, and a pottahis putin by him 
as the one then received from the plaintiff. 


Tt appears that subsequent to this, in 
1866, the plaintiffs applied to have their 
village measured under the provisions of 
Section 10 Act VI of 1862, B. C., and it 
1s on the measurement then made that the 
present suit has been brought; and the 
Assistant Collector in disposing of this case 
expresses his surprise how, when in 1860 
the rent was said only tobe 87 rupees, it 
should, in the rent-roll of 1863 filed by the 
plaintiff, be stated to. be rupees 104; and 
again on the measurement under Section 
10 Act VI of 1862, B. C., be still further 
raised to 171 rupees. 

A special appeal has hecn filed from the 
order of the Judge giving the plaintiff a 
decree for the sum claimed. The first 
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tnken is that there is no legal 
evidence to prove that the defendant is in 
possession of the land at the rate mentioned 
by the plaintiff. 


As this point was not taken below nor 
taken in the petition of special appeal, we 
need take no further notice of it. 


The second objection taken is that the 
measurement papers filed by the plaintiff 
uuder Act VI of 1862, B. C., are not con- 
clusive, and in support of this proposition 
& case reported in XII Weekly Reporter, 
page 3871, has been cited. Now, I have no 
hesitation in saying that I quite agree with 
What is stated in the judgment referred 
to. ‘It is perfectly correct that an Ameeu 
deputed to make a measurement under the 
provisions of Section 10 Act VI of 1862, 
is bound to record the state of things as 
they are actually existing ; that he has no 
business to record what he thinks ought to 
be the rates; and that a zemindar cannot, ` 
by the deputation of an Ameen under that 
Section of the law, get his rates raised, for 
the law requires that the Ameen should 
ascertain what is the area, and should re- 
cord the names of the persons in oesupation 
and the rate of rent payable in respect of 
such lands and the persons by whom respec- 
tively the rents are payable. If, however, 
the Ameen, or the Collector superintending 
the proceedings of the Ameen, does any 
act not in couformity with this Section, 
and any party has any objection to the 
proceedings of the Collector or the Ameen, 
a remedy is provided by that same Section, 
for it is said in the latter part of the Section : 
‘Save as aforesaid, the decision of the 
“ Collector on all matters enquired into and 
“ determined by him under this or the last 
‘preceding Section, shall be final, unless 
“the same shall be reversed) on appeal 
“ therefrom to the Civil Court.” And then 
it goes on to say that “such appeals shall 
“lie to the Zillah Judge or to the Sudder 
“Court, subject tothe provisions and condi- 
“ tions contained in Sections 160 and 161 
“of Act X of 1859.” 


Itis clear, therefore, that the remedy 
for auy party dissatisfied with the proceed- 
ings of the Ameen or of the Collector, 
was to appeal to the Civil Court within 


‘the time and in the manner. prescribed 


by Act X of 1859. Nothing of that 
kind appears to have been done in this 
case; and such being the case, the Judge 
appears to be right when he considers 


} 
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It is urged that the Judge should not hav 
rejected the remarks that were made by the 
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those proceedings to have a finality, when 
the defendants have failed to prove that 
they were vitiated by fraud. 








Collector on the proceedings he held on the 
local investigation. But it must be observed 
that the whole of that investigation was 
without any legal validity, for it was not 
carried out in the way required by law; and 
if the proceedings, then the opiniou of the 
Assistant Collector based en the evidence 
taken in those proceedings, was without auy 
legal validity ; and we think, therefore, that 
on this ground also the special appellant. 


With regard to the charge of fraud, we 
find that there are some mere general state- 
ments made.. But in reality there is no 
distinct allegation of fraud, nor is there 
any statement on oath nor any verified 
petition to the fact that fraud was prac- 
tised. We think, therefore, that the Judge 
was right when he held that the defend- 
aut, special appellant, had failed to sub- 
stantiate this grouud. 


Another objection raised is that the local 
investigation held by the Assistant Collector, 
Mr. Charles, has been rejected without any 
legal ground. It appears that Mr. Charles 
proceeded irregularly and illegally. He 
says in hisexamiuation, taken on commission, 
that he took down rough notes in pencil of 
what was said to him by the witnesses, and 
on his returning home he made an exact 
` copy of them,—which copy was annexed to 
his judgment ; and he says that to the best 
of his recollection the depositions were taken 
on solemu «affirmation, and he does not 
remember whether the depositions were 
recorded in Urdu by the mohurrir who ac- 
companied him. 


must fail. 


The only other ground taken by the 
special appellant of which we need take 
notice is that the Judge has rejected the 
evidence of Ram Ruttun Tewary. The 
Judge has not accepted that evidence in the 
first place, because the witness was not an 
attesting witness to the pottah; aud the 
Judge considered thut as the grantor of the 
pottah was still alive, he should have been 
sent for and examined. We do not think 


The Judge considers this to be no evidence, that it isa sufficient ground for the ad- 


for he finds that with the exception of 
these notes taken by the Assistant Collector, 
no depositions were recorded and none were 
forthcoming; and we think the view which the 
Judge has tuken of these notes is correct,— 
a they are not evidence as required by the 
aw, 


Renling the provisions of Section 73 
Act X of 1859 with Section 172 and Section 
180-0' Act VIII of 1859, it is clear that 
the e idence has not been recorded as the 
law r quires, viz., that it be taken down in 
the lo iguage in ordinary use in the pro- 


mission of special appeal. 


Tt has also been urged that the Judge is in 
error in holding that it was for the defendant 
to prove the rate of rent of his teuure and 
the area of land he held. The plaintiff 
started his case quite sufficiently, resting it 
on the measurement made by the Ameon 
under Section 10 Act VI of 1862 ; and as 
that has not been set aside by any order of 

oe the Civil Court, it was a sufficient proof 
ceedings before the Court; that is, in this . 
case, it should have been taken down in that the defendant did hold the land at the 


Urdu by or in the presence of the Judge, | rate entered in those measurement papers, 
and when completed, it should have been read’| and it was for the defendant to satisfy the 
over to the witness in the presence of the | 
parties to the suit or their pleaders, or such 
of them as were present, nud signed by the | rate was erroneous ; and this in the estima- 
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Court that the entry as to the area and 


Judge. tion of the Judge the defendant has failed 
Section 73 Act X of 1859 requires that | 45 do. ‘ 

the Collector after completing the enquiry, . 

“ shall record on the proceedings such obser- Under these circumstances, we think that 


“vations ag appear to him appropriate ; aud 
«he observations so recorded shall be re- 
‘‘ ceived as evidence in the suit.” costs. 


the special appeal must be dismissed with 
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The 16th August 1870. 
Present: 


The Hon'ble J. B. Phear and E, Jade 
Judges. 


Pre-emption—Res adjudicata. 
Case No. 810 of 1870.. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 11th February 1870, reversing a deci- 
ston of the Moonsiff of Nubeegunge, 
dated the \st December 1869. 


Asgur Mahomed (One of the Defendants) 
Appellant, 


VETSUS 
Nuzeemn Bibee (Plaintif) Respondent. 


Baboo Rajendronath Bose for Appellant. 
No one for , Respondent. 


Where a party claiming certain land by right of pre- 
emption, failed to set up her rights ina suit in which 
the purchaser of that land sued her for possession and 
obtained a decree, it was held that she was not entitled 
to bring a fresh suit to enforce the same rights. 


Phear, J.—It appears to me clear trom 
the judgment of the Lower Appellate Court 
that the matter in issue between the parties 
in the present suit must be taken to have 
been judicially determined in a former suit 
between the same parties. 


The Subordinate Judge says the plaintiff 
sues to obtain possession of certain land 
from the defendant to which she alleges 
she is entitled by right of pre-emption. 


In the course of a somewhat lengthy 
judgment, the Subordinate Judge says as 
follows :—‘ The plaintiff has proved that 
she observed the preliminaries of shuffa, 
viz., tullub-i-mowasibut, aud tullub-i-ishtis- 
had, on the idth Srabun 1274, i. e., imme- 
diately on receipt of the intelligence (of 
the sale), and that at that very momont she 
told the ryots not to deliver over posses- 
sion to the defendant and that she would 
herself make the purchase. And when the 
defendant brought a suit, she, plaintiff 
informed the Court that she would bring a 
pre-emption suit, and oppose defendant from 
obtaining possession of the lund. At last 
when the Court found ‘a decree for the 
defendant, and made over to him possession 
on the 13th June 1868, the plaintifl’s cause 
of action accrued, and she brought the suit 
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on "Gute “Iam ae a 12th June 1869, that is, the present 
suit.’ 


Assuming the facts found by the Subor- 
dinate Judge to be legitimately established 
by the evidence, it appears to me that wheu 
the present defendant brought his suit 
against her (plaintiff) to recover possession 
of the land which is the subject of the 
present suit, she had the very right of pre- 
emption whieh she now sets up, aud upon 
which she found her present action. And 
the Subordivate Judge states that it is the 
very fact of the Civil Court having on the 
former occasion decreed that the present 
defendant was entitled to possession of the 
land, and the fact that the present defendant 
consequently obtained possession of this 
‘land, which gave the plaintiff proper cause 
to bring the present suit. 


If that be correct, there certainly is, as it 
appears to me, an end of all finality as 
regards a judicial decision, 


There is a case decided by a Division 
Bench af this Court and reported in Volume 
VIII Weekly Reporter, page 307, whieh 
is, I think, undistinguishable from the pre- 
sent. At page 308, the facts of that case 
are thus stated :—“ Assuming that we are 
at liberty to take the plaint iu the -pre- 
sent case as a plaint seeking enforce- 
ment of a right of lien upon the’ hus- 
band’s property, the facts bearing on the 
point are as follows. On the death of 
the husband, his widow, the present 
plaintiff, took possession of the property 
which had apparently -been his daring his 
life-time, and she retained that possesions 
until his heirs (the preseut defendants) 
brought a suit against her to eject her. 
In that suit, her “defence was that part of 
the property in question was ber own; and 
that although the remainder had been 
her husband’s still she had purchased it 
under a bye-mokasa. Her present claim 
of lien for dower would have afforded her 
ample ground for defence, for it is admitted 
that the property now sought to be reached 
is identical with that which was then in 
suit ; but she did not for some unexplained 
reason take this ground at that time. The 
result of that suit was adverse to. her, 
and the present defendants obtained pos- 
session under, and by virtue of the decree 
theu given.” 


In the present case, as in that, when the 
defendant brought his suit against the present 
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plaintiff, if she had the right of pre-emption 
on which she now sues that would have 
‘been a good defence to the action. The 
right of shuffa is a right to have possession 
_ of land which the purchaser has bought. 
The pre-emptor has aright to require that 
possession from the purchaser, and if the 
purchaser will uot voluntarily give up posses- 
sion, the pre-emptor can enforce his right 
by suit. 


Thatis precisely what the plaintiff is 
endeavouring to do now. But in the pre- 
vious action between her and the defendant 
it was decided by a competent Court that 
she had no right as against the present 
defendant to possession ; and yet her rights 
then were, by her own account, precisely 
what they are now. 


I think, therefore, that this is a clear case 
on the facts presented by the judgment of 
the Subordinate Judge of res adjudicata. 
Consequently, therefore, I think that the 
judgment of the Lower Appellate Court is 
wrong in law, and should be reversed with 
costs both in this Court and in the Lower 
Appellate Court. 


Juckson, JI am quite of the same 
opinion. 


Ma have no doubt that the plaintiff gained 
no new cause of action by the defendants 
being put in possession in a former suit. 
Whatever rights she has now she had when 
she was sued by the present defendant, and 
she was bound to put forward whatever 
rights she had. I do not know why she did 
not do so; perhaps she was not well advised 
at the time ; but she was bound to put her 
rights forward, and not having done so, she 
cannot bringa fresh suit to enforce those 
rights, j 


From the evidence, I think that the claim 
put forward to pre-emption is not properly 
supported as to the performance of the 
ceremonies required by the Mahomedan Law 
on such occasions. Therefore, on both 
grounds, I think that the plaintiff’s suit 
ought to be dismissed with costs both in this 
Court and iu the Lower Appellate Court. 


= <Phear, J.—Ì will add that I quite concur 
with Mr. Justice Jackson as to the value of 
the evidence by which the plaintiff endea- 
voured io prove her right of pre-emption. 
Tt seems to me manifest that it is insutticient 


r 
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in law for the purpose of proving her right. 
I did not mention this at first because I 
thought it quite sufficient to base my decision 
ou the-first ground alone. 





The 30th August 1870. 
Present : 


The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Rent— Transferable tenures—Land-= 
lord and tenant. 


Case No. 962 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Mymensingh, 
dated the 23rd February 1870, reversing 
a decision of the Deputy Collector of 
that District, dated the 20th September 
1869. 


Gobind Chunder Chunder and others (Plaint- 
iffs) Appellants, 


VETSUS 


Kristo Kanto Dutt and others (Defendants) 
Repondents. 


Baboos Tarucknath Dutt and Anund Chun- 
der Ghossal for Appellants. 


Baboo Kishen Dyal Roy for Respondents. 


The person into whose hands a transferable tenure 
comes is bound to pay rent to the landlord, unless 
kept out of, possession and enjoyment by the fault of 
the landlord, and the landlord's right to claim rent from 
his tenant does not depend upon the fact of posses- 
sion by the tenant. 


Phear, J.—Wze think the Lower Appel- 
late Court has made a mistake of law in 
this case. 


It seems to us that the judgment of the 
first Court as to the liability of the present 
respondents to pay the rents was correct and 
was put upon a right basis. 


-The Lower Appellate Court has reversed 
the decision of the first Court for thesa 
reasons :— 


The Judge says— It seems to me that 
“to render the claim of the plaintiffs valid 
“as against the appellants” (that is, the 
present defendants, respondents) * it must 
“ be proved that they were in bond fide 
“ possession, and that they cultivated the 
 \nnd “in respect of which rents are uovw 
“ sought to be recovered,” 
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He goes on to say later in his judgment 
as follows :—‘ There is no proof whatever 
“that the appellants” (i. e., respondents here 
on special appeal) “were in nctual or 
“legal possession of the lands in question 
‘in 1272, and it is my opinion that no suit 
‘“ for rent on account of that year will lie 
“ against them.” 


But if the plaintiff has been faulty, the 
present defendants, respondents, have scarce- 
ly been less so on their side. It certainly 
appears on the whole that they, the persous 
who have succeeded in making out their 
litle to the tenure from the end of 1271, are 
in truth the persons liable to pay rent for it 
during the year 1272 ; and there is nothing 
on their side to show that the plaintiff, who 

We thiùk that the Judge is in error when | has made out a primd facie title, is not the 
he supposes thas the right of the plaintiff | person properly entitled to claim that 
to claim rent from the now respondents, | rent. 
defendants, depended upon the fact of posses- The first Court gnave a decree in his 
sion. Had the plaintiff merely preferred aj favor, aud the grounds on which that decree 
claim for a reasonable rent on the ground of! jas been reversed by the Lower Appellate 
use and occupation of his land by the de-| Court certainly seem to me insufficient in 
fendants with his permission, and nothing bin 
more, that would have been so no doubt. The decisi f the L Anodi 
But his right to rent is a right to rent in ~ Dore oE ae Ree 
respect of a particular tenure, and he ean Court is, therefore, een! but ii that 

Court has not determined the issue which 


ety ce cacc 


only claim that rent from the actual owner : Bo ee 
y was raised between the parties in the first 


ue Ce re eg Court as to the amount of rent due in re- 
spect of the tenure, the case must be re- 
manded to the Lower Appellate Court for the 
trial of this issue. 


It appears from the facts of the ease that 
the tenure was a transferable tenure; into 
whosesoever hands it came, that person was 
bound to pay the rent to the plaintiff It 
might no doubt have been the case that the 
transferee of the tenure was kept out of the 
possession and enjoyment of it by the fault 
of the plaintiff, and in that case he would 
have had aright to urge the fault of the 
plaintiff as a bar to the latter’s right to 
claim the rent. But nothing of the kind 
has occurred, or is even suggested, in this 
ease. ‘The person who has kept the defend- 
ants out of possession is a stranger, n tres- 
passer, whom they can make liable for his 
trespass, if so advised, 


It has been objected on special appeal 
that the title of the present plaintiff does 
not date back further than the commence- 
ment of 1273, and that conseqnently he has 
no right to claim the rents of 1272, 


The appellant will have his costs both in 
this Court and in the Lower Appellate 
Court. 





The 30th August 1870. 
Present: 
The Elon’ble J. B. Phear and E. Jackson, 
Judges. 


Enhancement — Notice — Section 13 
etH of 1859, 


Case No. 918 of 1870 under Act X of 
1859. 


Special Appeal from n decision passed by 
the Judge of Tipperah, dated the 25th 
February 1870, reversing a decision of 
the Deputy Collector of that District, 
dated the 29th November 1869. 


Dinonath Doss and another (Defendants) 
Appellants, 


It ig not made clear to us that this issua, 
which is an issne of fact, was raised in the 
first Court, or that the plaintiff has had in 
any Court an opportunity of meeting it. 
We think, therefore, that we ought not to 


) versus 
give effect to it here on special appeal, 


a Gugun Chander Sein (Plaintif) Respondent. 
The suit altogether from beginning to | 


end. has been very badly managed on the | Baboo Mohinee Mohun Roy for Appellants. 
part of the plaintiff. He brought his | Baboos Onookool Chunder Mookerjee aud 


plaint against two persons in the alter- Kalee Mohun Doss for Respondent. 


native, and ut pees certainly remarkable A landlord has never been able in this country to re- 
that a suit of thia kind should have been | cover rents at enhanced rates for a past time, in respi ct 
allowed to be maintained in such a shape tH which he given no anteccdont notice; end, o 

i À , : the passing of Act X cf 1859, Section !3 has made it 
hy ihe Court before which it wag pre- nevessary that the noticg should bear suflicicrt gro. nd 
ferred, of enhancouent, 


»\ 
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It is nat a good ground of enhancement that the holder 
of a tenure may possibly, having regard to the quality 
of the land, be able to incredso the profits which he 
derives from it. It must be shewn that he is able to 
increase the profits. 

Pheas, J.—I THINK that the judgment of 
the Lower Appellate Court, and indeed that 
‘also of the first Court, is wrong for error 
of law. - ) 


The suit is brought by the zemindar to 
recover arrears of rent at enhanced rates 
from the defendant whom he admits to be 
the holder of a tenure other than a ryotee 
tenure. 


Now, I need not say that a zemindar is 
not entitled to recover, back rents at en- 
hanced rates,.from any tenant, unless he has 
previously given notice to that tenant of his 


intention to claim enhanced rates for some. 


period succeeding the giving of the notice. 


The lower Courts appear to think that 
this is a case of enhancement of rent of a 
tenure falling within the provisions of Sec- 
tion 5l Regulation VIII of 1793 ; and that 


in such a case notice is not necessary. 


This is entirely a mistake. As far as I 
understand the law of this country, it never 
has been the case that a zemindar could 


recover enhanced rates for a past time in 


respect of which he has given no antecedent 
notice. OF course, the case of his claiming 
n kubooleut for a future time at enhanced 
rates involves different considerations, and 
_ possibly .it was a decree affecting n case of 
this kind which misled the Lower Appellate 
Court. 


But not only must a notice haye been 
given, as I have already stated, but since 
the passing of Act X of 1859, Section 13 
of that Act has made it necessary that the 
notice should bear, on the face of it, suffi- 


cient ground of enhancement. 


It appears to me that the notice which is 
‘the foundation of the plaintiff's claim in 
this case is n bad notice, because it does not 
give a sufficient ground, that is to say, a good 
ground in law, for enhancement of rent. | 


As it has been translated to'me, it, in ef- 
fect, runs thus :— 


Out of the -profits of the estate, yon are, 
hy the custom of the pergunnah, entitled to 
10 per cent. for malik ana, and 10 per cent. 
for collection charges; all the rest I am 
entifled to; but the total rent, which you 
can recover is rupees 28-13, nccording to the 
rates which prevail in the ground for lands 
of similar description, 
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"In other words, that the capabilities of 


the lands of your talook are such that you 
could, if you chose, make a profit out of it 
of rupees 28-13, and out of that you are 
the remainder 
all comes to me 


If this be the true purport of the notice 
which was given, then I think that the 
notice is bad in law. It is not a good 
ground of enhancement of the rent of any 
tenure that the holder of jt may possibly, 
haying regard to the quality of the land, ,be 
able to increase the profits which he deriggs 
from it. It must, nt least, be shewn that he 
is able so to increase the profits. 


Now, not only, as I understand this notice, 
does it omit to state affirmatively that the 
defendant is in a position to renlize this in- 
crease, this rupees 28-138, but there is not a 
particle of evidence on the record which 
could establish a conclusion of that sort. 


The plaintiff confined himself at the trial 
to giving evidence of the quality of the land. 
He made no attempt to show what in fact 
are the profits which the defendant now re- 
alizes from it, or what the defendant might 
reasonably realize from it, if he chose to 
do so. l 


It seems to me, therefore, that the objection 
of law which has been made against tha 
decision of the Lower Appellate Court on, 
special appeal is good and must prevail. 
The plaintiff's suit fails at its very foundation, 
and therefore I think that the decree of 
the Lower Appellate Court should be re- 
versed, and thè plaintiff’s suit dismissed with 


costs in all the Courts. 


_ Jackson, J.—I am of the same opinion. 


The 3lst August 1870. 
Present: 

The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 
Title—Possession—Onus probandi. 

; Case No. 1117 of 1870. 

Special Appeal from a decision passed 
by the Officiating Additional Judge of 
Nuddea, dated the 24th February 1870, 
reversing a decision of the Sudder Moon- 
siff of that District, dated the 21st De- 
cember 1869. ` 


Kaminee Mohun Chuckerbutty and others 
(Some of the Defendants) Appellants, 


VETSUS 


Kaleo Kant Sein (Plaintiff) Respondent, 
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Baboo Ashootosh Dhur for Appellants. 
Baboo Sreenath Doss for Respondent. 


Where an heir’s title to an estate is uncontested and 
his possession is only obstructed by an alleged convey- 
ance on the part of an ancestor, it lies upon the party 
holding possession, and who causes the obstruction, to 
prove that such a conveyance has taken place, 


Jackson, J—Two grounds are urged in 
this special appeal. The first is that the 
burden of proof was on the plaintiff, and not 
on the defendan®&. The plaintiff’s allega- 
tion was that he had succeeded as heir to 
the estate of one Sonatun who had got into 
~ possession of that estate, but that certain 
portions of land were in the occupation of 
the defendants, who alleged that they held 
them by virtue of a deed of conditional sale 
(kut-kobalah), while the plaintiff alleged that 
no such deed had been executed by the 
ancestor of Sonatun and that the defend- 
ants were liable to make over possession of 
that land. 


The contention now is that the proof of 
this allegation lay upon the plaintiff. It 


seems quite clear that when the plaintiff’s l 


title was uncontested, and his possession 
of the property was only obstructed by the 
alleged conveyance of the ancestor, it lay 
upon the defendants who held possession of 


the land to prove that such a conveyance 


had taken place. 


We aré referred to a case which is to be 
found-in Volume X of the Weekly Reporter, 
page 178. That is a case of altogether a 
different character. The defendant was in 
possession under a sale made in execution of 
a decree which the plaintiff impugned as 
fraudulent and collusive, and the Court of 
course held that he must prove that allega- 
tion, 


The second point raised is as to the share 
1n A part of the property in dispute which is 
called No. 1, belonging to a lady named 
Ram Doorgah. It seems that at the time 
when the alleged mortgage was executed, 
which purported to be executed by Sonatun 
and Ram Doorgah, Sonatun held and owned 
6 annas of this property, and Ram Doorgah 
3 annas. The mortgnge purported to con- 
vey the whole of this 9 nunna, Subsequent- 
ly to the execution of it, Sonatun became 
entitled to 3 annas more. 

Now, it is found as a factby the Courts 
below that the plaintiff was in possession 
of 8 annas, which we may presume were 
the subsequently acquired 3 annas of Sona- 


- 
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tun. They were, therefore, entitled to re- 
cover, as claiming under Sonatun, the very 
6 annas which the mortgage-deed purported 
They were not entitled, while 
‘Ram Doorgah was still alive, to claim ` 
any share, of the land to which she ‘was 
entitled, i 


Therefore, the decree of the Lower Ap- 
pellate Court must, we think, be modified, 
so as to make it clear that thé plaintiff is 
not to recover thereunder the share of Ram 
Doorgah,—his right to sue for that share 
not accruing during- the life-time of Ram’ 
Doorgah. ‘This ‘order will be made without 
costs, 





: The 31st August 1870, 
Present: 
The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 
Section 182 Act XEXII of 1860— 
Right of action. | 
Case No. 695 of 1870, 


Special Appeal from a decision passed 
by the Subordinate Judge of .Tirhoot, 
dated the 10th February 1870, reversing 
a decision of the Moonsiff of that Dis- 
trict, dated the 29th’ June 1869. 


Sheo Pershad Singh (Plaintiff) Appellant, 
versus 
Gopal Lall (Defendant) Respondent. 


Ur. R. E. Twidale and Baboo Chunder 
Madhub Ghose for Appellant. 


Baboos Debendro Narain Bose and U. binash 


Chunder Banerjee for Respondent. 


Wherea third party objectod to the auction-sale of 
certain immoveable property which had been attached 
by the Revenue Authorities, it was held that his right 
to bring an action to prove that the property was his 
was not barred by Sectfon 184 Act XXXII of 1860, 
because he had omitted to deposit the money demanded 


by Government or to file security, 


"no attention to it. 


Civil 

Loch, J—W z think that the Subordinate 
Judge® is wrong in considering that this 
suit is barred by the provisions of Section 
184 Act XXXII of 1860. He, himself 
on the*former occasion has ruled that this 
. Section is not applicable, and even if the 
plaintiff were a claimant as described in 
that Section, it does not appear that it would 
bar his right to bring, au action to prove 
that the property is his. We set aside 
the order of the Subordinate Judge and 
remand the case to bim to try whether the 
mokurruree is a vaild one or not, and if the 
mokurruree be found to bea valid document, 
he will give the plaintiff a decree. 





©» Judgment of the Subordinate Judge. 


In my opinion this case is affected by Section 184 
Act XXXII of 1860. Although the plaintiff in his 
petition of objection filed on the 9th November 1865 be- 
fore the Revenue Officer on the day of the auctiou-snle, 
had notasked for the postponement of the auction-sale, 
but only expressed a desire for the proclamation of 
the mokurruree right. yet the Revenue Officer paid 
He passed only this order that 
as this petition has been filed at the time of auction- 
sale, unsupported bv any proof, let this auction-sale 
be concluded with the notice of the petition. Besides, 
on a reference to the wording of the aforesaid Sec- 
tion. it is quite evident that the preservation of such 
kind of right also was not practicable without com- 
pliwmce with the provisions of the said Section, namely, 
depositing of .the money demanded by Government 
or giving satisfactory security, for it is enacted in 
the said Section, that if any claim be preferred in 
respect. of any immoveable property, or any interest 
ofan immoveable property, which hds been attach- 
ed under this Act, then the claimant or objector 
should deposit the amount required by Government, 
or file security of the Same before the Collector or 
‘Commissioner. Although the claim of this plaintiff 
is not in respect of the immoveaole property, vet there 
is no doubt that the claim of tmokurruree right is in 
respect of th > same immoveable property. Hence this 
suit should ¢ yrtainly be considered to appertain to 
Section 184 Ait X7CXII (of 1860). Accordingly, the 
Hon’ble Judg! 3,after taking these grounds into due 
consideration, | ave at first directed this suit to be 
tried under the aforesaid Act, since except the said Sec- 
tion 184 there in.no othar Section in Act XXXIT for 
preferring regular suit against the orders of Revenue 
Officers. Therefore this suit (whigh is brought within one 
year from the date of attachment) is inadmissible in 
consequence of non-compliance with the provisions of 
the said Section, namely, making deposit of the money 
demanded by Government or filing of security. Al- 
though the pleaders for plaintiff, respondent, urged 
this objection that this suit is not to set aside the 
auction-sale, but according to general practice to, 
obtain possession of the auction-sold property by con- 
firmation of mokurruree right, yet this objection was not 
worthy of consideration, because the auction-purchaser 
in consequence of non-production of the mokurruree deed 
‘and non-compliance with the provisions of Seotion 184, 
considered this objection to be futile and absurd, and 
purchased the possessory right of the auction-sold pro- 
perty on a fair and suitable price. 


Under the orders of the Revenue Officer, he (the pur- 
ea has obtained posses: ion of the property. Hence the 
claim for possession of the aforesaid property is in reality 


tantamount toaclaiin for detting aside the atiction-sale, 


and cannot be admissible in consequence of non-compli- . 
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With the consent of the pleader for the 
appellant, it is directed that the Subordinate 
Judge will confine his judgment to the 
mokurruree, bearing date the 2lst August 
1864. 


Costs will follow the final result, 





The 3lst Augustel870. 
Present: 


The Hon'ble J. B. Phear and E. Jackson, 
Judges. 


Registered bond—Section 53 Act XX 
of 1866 —Jurisdiction. 


Grish Chuader Chowdhry, Petitioner, 
versus 


Kristo Soondur Sandyal and others, 
Opposite Party. 


Baboo Gopal Lall Mitter for Petitioner. 


Baboo Mohinee Mohun Roy for Opposite 
Purty. 

It is beyond the power of a Civil Court under Section 
59 Act XX of 1886, simply on the production of a 
registered bond and the petition of the bonr-holder, 
either to make a decree to the effect that the amount 
decreed shall be realized out of the property mentioned 
in the bond, or to decrae the whole amount of the 
bond on default to pay an instalment, 


Phear, J.—I THINK the rale granted in 
this-cuse must be made absolute. 


The decree of the Subordinate Judge was 
clearly ultra vires so far as it declared that 
the amount decreed should be realized out of 


the property mentioned iu the bond. 


The only power which the Court had to 
‘make a decree upon the registered bond 
‘alone, without suit by plaint, is the power 
given in the 8rd Clause of Section 53 of 
Act XX of 1866; and that Clause only 
gives the Court power to decree a sum of 
money. It clearly never was the intention 
of the Legislature that an application under 
Section 53, founded simply on the production 
of a registered bond and the petition of the 
bond-holder, should be substituted for a re- 
gular suit agninst the property. 


ance with the provisions of the aforesaid Section. There- 
fore itis ordered that the appeal of the defendant, appel- 
lant, be decreed, and the decision of the Moonsiff be re- 
versed, and the claim of plaintiff, respondent, be dismiss- 
ed with costs, aud that the . respondent be liable to pay 
‘the costs incurred by the appellant, with interest thereon 
from thedate of the decision up to the redlization thereof. 


a 
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had not jurisdiction under Section 53 to 
decree the whole amount of the bond on 
default to pay an instalment. 


An Appeal Bench of this Conrt sitting Upendro 


on tha original side has held that a claim 
for the total amount of a registered bond 
on the ground of its having become due by 
a default to pay an instalment is not one of 
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I also think that the Subordinate Judge | Abdool Khan (One of the Defendants) Ap- 


pellant, 
VETSUS 


Chunder Bhuttacharjee aifd others 
(Plaintiffs) Respondents. 


C. Gregory and Baboo Debendro 
Narain Bose for Appellant. 


those intended eby the Legislature to be| Baboos Romesh Chunder Mitter, Chunder 


comprehended within the provisions of 
Section 53. By that decision I think I am 
bound, sitting here in a Division Bench ; 
but I also desire to say that I entirely 
concur in if. 


The rule must therefore, in my opinion, 
be made absolute, and the decree of the 
Judge and the execution proceedings taken 
thereon must be set aside. 


The applicant will have 32 rupees as his 
costs of this application. 


Jackson, J.—I concur in the order that 
the rule should be made absolute. 


I think the lower Court has exceeded its 
jurisdiction in giving a decree declaring a 
lien on the property mentioned in the bond. 


On the other'question, as to whether the 
decree should be for the whole amount 
specified in the bond, Iam not quite clear 
in my mind ; but as there have been several 
decisions of this Court on this point, I 
think it right to follow those decisions. On 
this point also, I think that the rule should 
be made absolute. 


The bond-holder has his remedy by a 
regular suit. 





The 31st August 1870. 
Present; 


B. Phear and E. Jackson, 


The Hon’ble J. 
e oš Judges. 


Mortgage — Equity of redemption— 
Deposit—ReculationtI of 1798—Re- 
gulation XVII of 1806. 


Case No. 967 of 1870. 


Special Appeal froma decision passed by 
the Judge of Chittugong, dated the 28th 
“March 1870, reversing a decision of the 
Subordinate Judge of that District, dated 
the 29th May 1869, 


Madhub Ghose and Sreenath Banerjee 
for Respondents. 


Under Regulation I of 1798 and Regulation XVII 
of 1806 taken together, a mortgagor preserves his right 
of redemption, if he deposits in Court the whole 
amount due to the mortgagee within the time when the 
final foreclosure may be effected under Section 8 of 
the Regulation last cited. 


In cases in which the mortgagee has held possession 
of the land, and therefore has receipts and profits to 
account for, only the principal sum borrowed need be 
deposited as the “amount due.” 


Phear, J —We thiuk that the Lower Ap- 
pellate Court has fallen into error in this. 
case, and that its judgment ought to be re- 
versed. Nodoubt,xs Baboo Romesh Chun- 
der argued, Regulation I of 1798 and Regu- 
Jation XVII of 1806 must be taken together. 
The second Section of the first of these Re- 
gulatious provided that if the borrower de-. 
posited in Court, within the period stipulate ` 
ed in the mortgage-deed, the whole amount 
due to the lender, he would preserve his 
right of redemption just in the sume way 
as if he had tendered or paid it actually to 
the lender. 


Regulation XVII of 1806 extended the 
period within which a deposit of this kind 
should be effective to preserve the right 
of redemption from the so-called stipulated 
period of the mortgage-deed up to the time 
when the final foreclosure might be effected 
by the lender under the terms of the 8th 
Section of that Regulation. 


It is admitted by the special respondent 
in this case that the plaintiff did deposit in 
Court a sum greater than the principal sum 
borrowed before the occurrence of final fore- 
closure, But the special respondent says 
the amount due to him at the time of such 
deposit within the meaning of Section 2 
Regulation I of .1798, was the principal 
sum borrowed, together with a sum by way 
of interest, in the total a greater sum than 
that deposited. ' 


Now, on reference to the 2nd Section, we 
find that there are two classes of cases 
distinguished by the Legislature. 


n aii 
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The first class is that in which the lender 
has not obtained possession of the land, and 


therefore has nothing for which to account 
to the borrower. Inthnt case, the Section 


Says that the sum to be deposited as the 


amount due is the principal sum, together 
with the stipulated interest thereon not 
exceeding the legal rate of interest. 


But the second class of cases is that in 
which the lender has held possession of the 
land, and therefore has receipts and profits 
to account for; and then the Section says 


, that only the principal sum borrowed need 


be deposited in order to satisfy the previous 
part of the Section which directed that “the 
amount due?’ should be deposited. 


We think that it is an immaterial ques- 
tion in this matter how long the lender has 
been in possession of the land. If he has 
been in possession at all so as to be liable to 
render an account to the borrower, the case 
falls within that second class in which the 
amount of interest is left to be settled on an 
adjustment of the lender’s receipts and 
disbursements during the time in which the 
lender has been in possession. 


Now, if we look to the merits of the 
mortgage transaction in the particular case 
which is before us, it is clear that it was 
the intention of the parties that the interest 
upon the money lent should be obtained by 
the lender from the usufruct of the property 
mortgaged. 


The mortgage-deed, as it has been read 
to us, first gives a short estimate of what 
the net profits of the mortgaged property 
are, namely, rupees 288, after deduction 
of specified outgoings;'and then the bor- 
rower stipulates that this shall be taken by 
the lender zm lieu of interest: also further, 
the borrower engages gthat if the actual 
net receipts fall below the sum of rupees 
238, he, the borrower, will make up the 
difference at the time stipulated in the do- 
cument for the re-payment of the principal ; 
and also, that if he does not at that time 
re-pray both the principal and the amount 
which he might in this way have become 
liable to pay, then the lender should stand 
absolute proprietor of the mortgaged pro- 


perty. 


Tt is quite cleat from this arrangement 


that the lender became liable to account 


to the bortower for the rents and profits 
vf the mortgaged property. 
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In the plaint, the mortgagee says that he 
has had possession, and that he has received 
rent,and paid some outgoings (the Govern- 
ment revenue I think), and that in this 
way he had left in his hand a sum of rupees 
4l odd. By this very statement, he shows 
that there is matter of account as to the 
profits of the mortgaged property between 
him and the mortgagor. 


Nothing therefore can be plainer, we 
think, than that this is a cise falling within 
the second of the two classes of cases men- 
tioned in Section 2 Regulation I of 1798, 
and that consequently a deposit of ‘the 
principal sum only, without interest, would 
be sufficient to preserve the borrower's right 
of redemption, if the deposit were made 
according to that Regulation within the 
period stipulated in the mortgage. deed ; and, 
therefore, according to the Regulation of 
1806, within such extended period as would 
expire upon final foreclosure. 


As we stated at the commencement, un- 
doubtedly a sum equal to the priucipal sum 
lent was deposited in Court by the mortga- 
gor or the mortgagor’s representatives be- 
fore final foreclosure. l 


" Under these circumstances, the mortgagor 
will preserve his right of redemption, and 
the plaintiff in this suit has not a right to re- 
cover possession of the land as absolute 
owner. 


As the plaintiff has in this suit simply 
asked for possession, his suit fails and. was 
rightly dismissed by the first Court. 


We, therefore, reverse the decree of the 
Lower Appellate Court, and dismiss the 
plaintiff’s suit. The defendant will have 
his costs.in all the Courts. 





The 31st August 1870. 


Present: 
The Hon’ble J. B. Phear and E. Jackson, 
Judges. 
Mahomedan Law—Conveyance—Pos-« 
session. 


Case No. 963 of 1870. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 25th 
february 1870, affirming a decision of 

_ the Subordinate Judge of that District, 
dated the 29th July 1869. 


Sumboouath Misser (Defendant) Appellant, 
; versus 
Furhutoonissa Bibee (Plaintiff!) Respondent, 
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A plaint having boen dismissed by the first Court, 
which decreed thut the costs of all the defendants who 
had filed answers were to be borne by the plaintiff, the 
plaintiff appealed to the High Court which reversed the 
decree. One of the defendants then appealed to the 
Privy Council which reversed the decree of the High 
Court and restored that of the Zillah Court. * 


Hep that the decree of the first Court by being 
restored as it was made was re-affirmed in its integrity, 
and the defendants generally were entitled to execute 
it, though only one had appealed to the Privy Council. 


Loch, J.—Wze think the order of the Court 
below must be affirmed. It appears that 
about the year 1860, Someer Chand, as pur- 
chaser, of the rights and interests of one of 
the heirs of Deedar Hossein, bronght a suit 
for possession’ against Ennet Hossein, the 
eldest son of Deedar Hossein, then in pos- 
session of the ancestral property, and against 
several other parties among whom was 
Khoobunnissa, respondent in this case. A 
similar suit was brought by one Greedharee 
Lal. and one the 2nd October 1860 the first 
Court dismissed both the suits on the plen 
of limitation, advanced by the defendant 
Enaet Hossein. An appeal was preferred 
to the High Court, and on the.13th April 
'863 the High Court reversed the judg- 
ment of the first Court’ and remanded the 
case fto be tried on its merits. Enaet Hios- 
sein appealed to the Privy Council, and 
on the 17th May 1869 the Privy Council 
set aside the judgment of the High Court 
and affirmed that of the first Court. 


The present application before the Subor- 
dinate Judge of Purneah is on the part of 
Khoobunnissa to be allowed to execute the 
decree for costs which she obtained in the 
Zillah Court on the 2ud October 1860, and 
permission has been. given accordingly.. An 
appeal to this Court from the order of the 
Subordinate: Judge has been put in, and the 
question raised before us is as to the effect 
of the decree of the Privy Council of the 
17th May 1869, and itis urged that that 
decree did not restoys the decree of the first 
Court as regards ‘the other defendants, but 
only restored it as far as the appellant Enaet 
Hossein before the Privy Council was con- 
cerned, 


Mr. R. T. Allan aud Baboo Mohinee 
Mohun Roy for Appellant. 


Baboos Romesh Chunder Mitter and Chun- 
der Madhub Ghose for Respondent. 


Where a Mahomedan lady had been in possession 
upwards of 20 years of property alleged to have been 
given her by ber husband under a kabinnamah, it was 
held that neither he nor his creditors could assert a 
title against heron the ground that when he gave the 
kabinnamah he had not the property in his possession, 
and therefore could not pass it under Mahomedan Law. 


e 
Phear, J.—Wer do not think that Mr. 
Allau has shewn us any good cause for dis- 
‘turbing the decision of the Lower Appellate 
Court. 
















It appears by the finding of that Court 
that the lady has been in possession for 
upwards of 20 years of the property in 
question, which she says her husband gave 
her under a kabinnamah, and the Court finds 
that to be a genuine document, ` 


It seems to us impossible that the husband 
in this ŝtate of facts should be allowed to 
assert a title against his wife on the ground 
that at the time when he gave the kabin- 
namah he-had not the property in his posses- 
sion, ‘und therefore could not passit under 
Mahomedan Law. And if he could not say 
that, his creditors certainly cannot do so. 


The: appeal, must be; dismissed: with costs. 
The Ist September 1870. 


4 Present: 


The Hon’ble G. Loch and Sir Charles 
Hobhouse, Bart., Judges. 


Appeal to Privy Council—Restora- 
tion of a decree—Section 337 Act 
VIII of 1859. 


Case No, 282: of 1870. 
Miscellaneous Appeal from an order passed 


by the Subordinate Judge of Purneah, 
dated the 2ist April 1870. 


Luchmesput Singh Bahadoor (Objector) 
Appellant, 


Now, looking at the decree of the Privy 
Council, we find that Enaet Hossein was 
the appellant, and among the respondents 
were Someer Chand, Mussamut Khoobune- 
nissa, Mussamut Roshain Jan, and many 
others. The decree of the Privy Council 
sets forth what was the purport’ of the 
decree of the first Court of the 2nd October 
1860, to the effect that the elnim of the 
Hi, C. Gregory for Respondent, plaintiff! should be dismissed with costs, 


Khoobunnissa (Decree-holder) Respondent. 


Mr. &. C. Paul-and Bahoos: Sreenath Doss 
and Rash Beharee Ghose for Appellant, 


1870.] Civil 

and that the costs of all the defendants 
who had filed ‘answers were to be borne by 
the plaintiff. It then goes on to recite the 
steps taken by tha plaintiff in that case, of 
the appeal to the High Court and the judg- 
ment of the High Court in that case, and 
then it recites what was the relief prayed for 
by the appellant to the Privy Council, 
namely, that the decree of the High Court, 
dated the 13th April 1863, might be set 
aside, Traverse, or varied, and that all neces- 
sary. directions consequent thereupon might 
be given, or for other relief. And their 
" Lordships in the Privy Council recommend- 
ed that the decree of the High Court of 
the 13th April 1863 should be reversed ; that 
the decree of the Civil Court of the District 
of Purnenh of the 2nd October 1860 should 
be affirmed, and the appeal of the respondent 
from the Civil Court to the said High Court 
should be dismissed with costs. And a 
decree was passed accordingly setting aside 
the decree of the High Court and affirming 


the decree of the first Court, and directing | 


that the last mentioned decree of the High 
Court should ‘be set aside with costs, in 
addition to the costs of the sppeal. 


Though none of the defendants in the suit 
appealed to the Privy Council except Enaet 
Hossein, yet it appears to me from the 
wording of thedecree of the Privy Council 
that the defendants generally are entitled to 
have the benefit of the decree which was 
passed où the 17th May 1869, for that 
decree distinctly restores the decree of the 
Ziilah Court of the 2nd October 1860'; and 
though it has been said that. there was .no 
common ground upon which the Privy 
Council went, such as is referred to in Section 
337 Act VIII of 1859, we cannot say that the 


Privy Council is bound by that Section or 
that they -acled at all with reference to that 
Section. Clearly, the decree goes to the 
extent that the decree of the first Court is 
to be restored as it was made, and under 
such circumstances I think the respondent in 
the present appeal is entitled to execute 
that decree. Therefore, this appeal must be 
dismissed with costs, pleader’s fees being 
assessed at three gold-mohurs. 


Hobhouse, J.—I am of the same opinion. 
Ë think that by the decree of the Privy 
Council, the decréa of the first Court of 1860 
Was distinctly re-affirmed in its integrity. 
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The lst September 1870. 
Present: 


L. S. Jackson and Dwarkanath 


The Hon’ble 
i . Mitter, Judges. 

Pauper suit—Jurisdiction — Section 
304, Civil Procedure Code. 


In the matter of 
Gunga Dass Adhikareeg Petitioner. 


Baboo Khettur Nath Bose for Petitioner. 


Per Jackson, J.—Where the grounds stated in Section 
304, Civil Procedure Code appear, the Court is bound 
to refuse an application to sue as a pauper; but should 
the Court not see reason to refuse, and shculd fix a day 
for hearing evidence on the question of pauperism, and, 
upon such further hearing, if the opposite party should 
bring to notics any ground upon which the Court 
would have been bound under Section 304 to re- 
fuse the application, it would be at the discretion 
being informed to refuse leave. 
The words “within the jurisdiction of the Court” in 


‘Section 304 mean within the local jurisdiction. 


Jackson, J —Tuts is an application for 
the purpose of obtaining the intervention of 
this Court under Section XV of the High 
Conrt’s Act, to set aside an order passed by 
the Subordinate Judge of Midnapore, pur- 
porting to have been under the provisions of 
Chapter V of the Code of Civil Procedure. 


The application was presented by the 
petitioner in person; but at the request of 
the Court, Baboo Khettur “Nath Bose has 
been good enough to argue it for him, and 
has done tous the service of bringing to 
our notice several decisions on the point. 


The suit which the petitioner proposed 
to bring was a suit to establish his right to 
be a joint sebait of a certain religious 
establishment under a. will of the late 
Mohunt Sitaram Doss. 


It appears that the Subordinate Judge, 
after hearing the petitioner, gave Ę1190tice 
under Section 805 to the opposite patty, 


and on the opposite party appearing, pro- 
ceeded to consider the interpretation o.f the 
will on which the petitioner relied; and 
finding that a construction had been put 


upon the will by a previous decision of the 
High Court, he considered that the peti- 
tioner had no right to institute asuit iz 
formå pauperis, and on that ground has 
rejected his petition: and the ground. on 
which our intervention is asked for is that 
in coming to this decision the Court b elow 
has gone beyond the limits prescribed. for 
jt under Section 304 of the Code of (Civil 


982- Civil 


m te 


Procedure, and has, therefore, made an order 
beyond its competency to make. 


We have been referred to two cases, one 
in VIJI Sevestre’s Reports, page 465, and 
the otherin III Weekly Reporter, page 20, 
which are expressly upon this point, and a 
third case has also been referred to, to be 
found in X Weekly Reporter, which is not 
I think precisely to the point, although it 
had a certain hearing on the case, but there 
is also a case in II Indian Jurist, page 121, 
(Shurfoonissa Bibee and another agninst 
Kaminee Bibee and another). 


In the first case which I have mentioned 
the learned Judges held that the only points 
for consideration by the Court in the Sth 
Chapter of the Code were whether the 
defendant or matter of the suit is within 
the jurisdiction of the Court, or whether 
the claim is barred by the statute of limi- 
tation, or whether the allegations of the 
petitioner constitute n reasonable ground of 
action. I observe that by, apparently, an 
oversight in that part of the judgment, the 
words used gre—“ constitnte n cause of 
action ;” and in the ease in II Indian Jurist 
my brother Markhy held upon the hearing 
that under the 305th and 306th Sections, 
the only objections which the Court could 
hear were those advanced, together with 
evidence upon the peint, upon the question 
of pauperism. 


Now, if the form in which this matter 
eame before us required it, I think we 
should be bound to refer this question for 
the decision of the Full Bench, because, 
as at present advised, I do uot entirely 
concur in the decisions of those cases. 


The Sections relating to this subject must 
be read together. Section 304, in parti- 
cular, must be read with the Section imme- 
diately preceding, namely, Section 803. The 
first mentioned Section provides that “ if 
“ the petition be in form and duly presented, 
“the Court shall proceed to examine the 
tt petitioner regarding the merits of the 
“claim and the property of the petition- 
ev”? These must be taken in connection 
with the words occurring in a clause of 
Section 304, viz., “that the allegations of 
& the petitioner do not constitute a reason- 
“able ground of action,” which must, I 
think, be held to mean that the claim has 
no merits, thatis-to say, that the plaintiff 
would not probably sucgyved iu hig action, 


~~ 
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The grounds stated in Section 304 are, it 
seems to me, those which, if they appear, 
compel the Conrt at once to refuse to allow 
the petitioner to sue ansan pauper, and take 
away the discretion of giving notice to the 
opposite party and fixing a day for ‘hearing ; 
but if the Court should not then see reason 
to refuse the application, the Court is at 
liberty to fix a day for hearing evidence 
to be adduced on either side upon the 
question of pauperism ; and on the day so 
appointed the Court is at liberty to consider 
any objections which may be made by the 
Opposite party, examine any witnesses pro- 
duced by either party, and either allow or 
refuse to allow the petitioner to sue asa 
pauper; and E apprehend that upon such 
further hearing, if the opposite party should 
bring to the notice of the Court any ground 
upon which the Court would have been 
bound under Section 304 to refuse to allow 
the petitioner to sue asa pauper, it would 
be the duty of the Court, at any rate it 
would be at the discretion of the Court, 
upon being so informed, to refuse leave. 


If this were not so, the Court would be 
competent fo allow n suit to be brought iz 


forma pauperis, although it might be brought 


to the notice of the Court on the appearing 
of the opposite party, that the cause of 
action on which the petitioner desired to 
sue had been already determined. 


The words “ within the jurisdiction of the 
Court” in Section 804, I understand to mean 
within the local jurisdiction. The words 
are ‘the defendant or matter of suit is not 
“ within the jurisdiction of the Court.” 
I understand that to refer to local situation, 
aud not to refer to the power of the Court 
to take cognizance of the matter. 


Many other instances might be pointed 
out in which the Court. would be compelled 
to goon and entertain a suit which mani- 
festly could not succeed, if it were shut 
out from considering such matters as might 
be brought to its notice by the opposite 
party at the hearing under Section 306. 


I have stated these reasons at‘some length, 
becanse I should not wish it to be supposed 
that I had refused to consider the cnses 
which were referred to on this occasion ; 
but, in point of fnot, it seems to me suffi- 
cient to. say, for the purpose of disposing of ' 
this application, that in my judgment tha 
Court below has not exceeded its jurisdic. 
tion, nor made an order which it was not 


' point. 


~ 
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competent to make in taking into considera- į 
tion the construction of the will ou which 
the plaintiff relied, even although it allowed 


its Judgment tobe guided by a previous 
decision of the High Court on the same 
Consequently, there-is no ground 
for our interfering under 
the Charter. . i 


Mitter, J.—I am of the same opinion. I 


do not think that the Subordinate Judge 
has. exceeded his jurisdiction in this case, 


aud I think he‘was competent to take into 


consideration the will upon which this suit 
was brought, for the purpose of determining 


whether the plaintiff had a valid ground of 


action or not. 


Whether the enquiry under Section 306 
is to be restricted to the question of pau- 


perism or not is a point upon which I 
_ Wish to express no opinion ; but it seems to 


me quite clear that the Subordinate Judge 
was fully competent to enquire into the true 


-Meauing of the will in order to ascertain 
whether the plaintiff had a good cause of 


suit or not. Section 361 expressly takes 
uway appeals from orders passed under 
Chapter V of the Cede of Civil Procedure, 
and if the order passed by the Subordinate 
Judge was passed with jurisdiction, I do not 
see how we can interfere with it under the 


‘provisions of the Charter. 


Whether the construction put by the 


_ + Subordinate Judge upon the will propounded 


‘by the plaintiff was correct or not, is not a 
matter which we can be called upon to decide 
upon this application: 





A 


The Ist September 1870. 


Present: : 
The How’ble L. S. Jackson and Dwarka- 
ny nath Mitter, Judges. 


Sale for arreara— Purchaser's rights 
` —Regulation VITI of 1819. 


Case No, -1034 of 1870 under Act X of 1859. 


- 


Special Appeal froma decision passed by 


the Officiating Judge of Nuddea, dated 
the Tth January 1870, affirming a deci- 
sion of the Deputy Collector of Bongong, 
dated the 17th August 1868. 

Tara Pershad Mitter (Plaintiff) Appellant, 
an versus i 
‘Ram Nursingh Mitter (Defendant) Re- 

spondent, na 


Section XV of 


Baboo Kalee Mohun Dass for Appellant, 


Baboo Mohendro Lall Shome for Re- 
spoudent, 


The purchaser of an under-tenure‘sold at the suit of a - 
landlord acquires rights higher than those of an ordinary 
purchaser by private contract; only to the extent con- 
ferred by express terms of law. The purchaser of a 
putnee talook is not entitled to set at nought all deci- 
sions arrived at agaiust the defaulting putneedar. 


Jackson, J.—T He only quwestion raised in 
this appeal is whether the purchaser of a 
putnee talook under the provisions of Re- 
gulation VIII- of. 1819 is, or is not, bound 
by an ‘adverse possession between the de- 
faulting owner and defendant, the suit being 
one for éuhancement. r 


It is admitted that there is no authority 
which places the purchaser in the very ad~- 
vantageous position contended for, nor ig 
that privilege conferred upon him by the 
terms of Regulation VIII of 1819, but we 
have been referred to several decisions in 
which it-has been held that the purchaser 
of an estate sold for arrears of Government 
revenue is not so bound, and the pleader 
of the special appellant argues that he is 
entitled to place his client, the putnee tulook- 
dar,.on the same ground of advantage as the 
zemindar. It seems to me, however, that 


there is a great difference between the cases. 


Indeed, the ground of decision in the eases 
of purchasers and zemindars have nut always 
been uniform. In some cases, the decision 
against the previous landlord has been de- 
clared to be wholly inadmissible ; in others, 
it has been merely held to be uot conclusive 
but to be entitled to considerable atten- 
tion. 


It seems to me thatin the case of a person 
purchasing an under-tenure sold at the suit 
of the landlord, the purchaser is entitled to 
acquire rights higher than an ordinary pur- 
chaser by private contract only to the pre- 
cise extent to which such privileges are con- 
ferred by express terms of law. I find no 
warrant for holding that a, purchaser of a 
putnee talook is entitled’ to set at nought 
all decisions arrived at against the default- 
ing putneedar ; and I think there are good 
reasons why he should not be so authorised, 
It does not appear necessary to go into those 
reasons at present. It is sufficient to say 


. that there is no authority which favors the 


special appellant, and, therefore, I think 
that the special appeal ought to be dismissed 
with costs. 


Mitter, J—I concur, 


1 


- 
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The Ist September 1870. May 1868, and the date of his suit was on 
ey all the 16th February 1869. So that if the 
Present ; sale was not confirmed until the 16th May 


1868, and did not until that time become 
final and conclusive, then the plamtiff was 
in time, and the Judge was right when he 
mevenue sale—Sections 13 and 14 | held that plaintiff was in time. By this 
Act VIII (B. C.) of 1865. finding he has substantially held that the 

sale was not. confirmed and did not become 

Case No. 530 of 1870. final and conclusive until the 16th May 

d . . . 

Special Appeal from a decision passed by | 1868. The question, therefore, which in 
the Judge of East Burdwan, dated the! reality is before us is whether there was 
14th February 1870, reversing a decision | oY was not any evidence on the record 
of the Moonsiff of Aosgram, dated the | Which justified the Judge in coming to this 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


lst September 1869. finding, 
Prannath Roy (One of the Defendants) We think that there was such evidence. 
Appellant, The sale in this case took place on the 13th 
August 1867, and we are told by the learn- 
versus ed Counsel for the special appellant that 


ae within 8 days from that date the plaintiff 

Troyluckhonath Roy (Plaintiff) Respondent. in this sige applied to the Depury Uollasiae 
Mr. Mun Mohun Ghose and Baboo Mohinee saying, amongst other things, that the sale 
Mohun Roy for Appellant. was irregular. The Deputy Collector on 

l the 10th September 1867 rejected the appli- 

Baboos Romesh Chunder Mitter and Luckhee cation of the plaintiff, but made no order 
Churn Bose for Respondent, as fo the sale. The plaintiff then, on the 

A sale having been effected by order of a Deputy 24th September 1857, appealed to the Collect- 
Collector, an appeal was made to the Collector, who set | or objecting to the snle, and on the 28th 


aside the sale. The Commissioner, however considering bruar ] tor set nsi t 
that the Collector had no jurisdiction, and that no Februa y 1868 the Collector set aside he 


injury had been mado out, reversed tho order of the | Sale. The Commissioner, however, consider- 
Collector. ed that in setting the sale aside the Collect. 

HeLD that the sale did not become confirmed or other- | oc had no jurisdiction and that no injury 
wise final and conclusive before the date of the Commis- had been mnde out: he reversed the order 
aero tena of the Collector, and what other order he 

Hobhouse, J.~T HE plea taken before us passed we do not know. But we must take 
in special appeal is that the Judge of the | it, we suppose, that the sale at any rate, 
Court below was wrong when he held as a | whether it had been confirmed before or not, 
matter of law that the plaintiff was in time | did become final and conclusive, Then the 
When he sued to set aside a certain sale. question before us is whether upon such 
evidence as the above, the Judge was jus- 
tified in finding that the confirmation of 
the sale was made at this time, and not 
before this time. 


The learned Counsel for the special 
appellant argues that Clause 3 Section | 
Act XIV of 1859 is the Clause which pro- 
vides for the limitation applieable to the 
present suit, and we will take it for the pur-| Now, by the provisions of Section 13 
pose of the contention before us that this} Act VIILof 1865, B. C., the sale law appli- 
is so, and that the words—* to suits to | cable to this case, it is stated that an 
set aside the sale of any property, moveable | “ appeal shall lie to the Collector from any 
or immoveable, sold in pursuance of any | “ proceedings of a Deputy Collector or 
decree or order of a Collector or other | “ Assistant Collector, if made within 15 
Officer of Revenue,” that these words apply | “ days ; and to the Commissioner from any 
to the case before us and that therefore the | « original proceedings of a Collector under 
period of limitation is one year from thel- this Act, if made within 80 days from the 
date at which such sale was confirmed or | “date of the sale.” And that afterwards 
would otherwise have become final and con- by Section 14 the Commissioner has authori- 
clusive, if no such suit had been brought, ty to call for the record at any time within 

three months from thé date of the order 

Now, the plaintiff sued on the ground | passed in appeal, and pass thereon suéh order 
that the sale was confirmed ou the 16th as he may think proper, * 
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Looking to the dates of the proceedings | Bayley, J—We think this case must 


which have been quoted to us, it seems to; be remanded for trial on the merits. 


us that there was nothing done by way of 
confirmation of sale until the order passed 
by the Commissioner on the 16th May 1868. 
The Deputy Collector did not confirm the 
sale. But even if he did, there was, as the 
law says, ar appeal to the Collector within 
15 days, and the Collector on appeal set 
aside the sale, and then again the Commis- 
sioner declared it a good sale. The Collect- 
or clearly had jurisdiction under the law 
to deal with any proceeding of the Deputy 
Collector, and after the Collector had dealt 
with if under the law, the Commissioner 
also according to law dealt with it, and it 
seems to us that, so far as the evidence on 
record goes, until the Commissioner has so 
dealt with it aud set aside the order of the 
Collector, that the sale, which the Collector 
declared not to be good, did not become 
confirmed nor otherwise final and conclusive. 
We think, therefore, that the Judge was 
right in saying that the plaiutiff’s suit was 
in time, and was also right in remanding the 
case for the purpose for which he remanded 
it. We dismiss the appeal with costs. 


The 2nd September 1870. 
Present: 


The Hon’ble H. V. Bayley and F. B. 
Kemp, Judges. 


memand— Jurisdiction — Section 73 
Act VII. 1859. 


Case No. 827 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated 
the 4th March 1870, affirming a decision 
of the Sudder Moonsiff of that District, 
dated the 21st December 1869. 


Luleet Pandey (One of the Plaintiffs) 
Appellant, 


VETSUS 


Byjnath Singh and others (Defendants) 
Respondenis. 


Moonshee Mahomed Yusoof for Appellant. 
Mr. R. T. Allan for Respondents. 


An order of remand by a Subordinate Judge is final 
so far as the purpose of the remand goes, and cannot be 


set aside by his successor, 


Seclion 73 Act VIII of 1859 is not restricted to 
suits for title for immoveable property but applies also 
to moveable property. 


The Subordinate Judge, Moulvie Abdool 
Mujeed Khan, is clearly wrong in holding 
that the order of the former Subordinate 


(Judge remanding the case to try whether 


Lulet Pandey had a right to sue or not was 
opposed to the provisions of Section 73. 
That order was final as far as the action 
under Section 73 weut, endethe Subordinate 
Judge had no power to set it aside. 


The Subordinate Judge is also wrong in 
holding that Section 73 is restricted only to 
suits for title to land and other immoveable 


| property, and does not apply to moveable 
| property. 


The terms of it are :—* If it 
“shall appear to the Court at any hearing 
“of a suit, that all the persons &e, &e.” 


We reverse the judgment of the Snbor- 
dinate Judge, and remand the erse for trial 
on the merits. 


The 2nd September 1870. 
Present: 


The Hon’ble E. Jackson and Sir Charles 
Hobhouse, Bart,, Judges. 


\ 
Enhancement of rent— Onus pro- 
bandi—Primi facie evidence, 


Case No. 581 of 1870 under Act X of 
1889, 


Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the 
16th September 1869, modifying a deci- 
sion of the Deputy Collector of Boodbood, 
dated the 30th June 1869. 


Mun Mohun Dey and another (Plaintiffs) 
Appellants, 


VETSUS 


Sreeram Roy and another (Two of the De- 
fendants) Aespondents. 


Mr. G. C. Puul and Baboos Ram Chun- 
der Mitter and Bykuntnath Paul for 
Appellants. 


Baboo Dwarkanath Sein for Respondents. 


In a suit for enhancement of rent upon a certain area 
of land which plaintif alleged tobe mâl, defendant 
set up thata portion of that area was lakheraj and 
did not belong to plaintiffs zemindaree. 


“Bero that plaintiff was bound to prove that he had 
received rent for the disputed portion befọre he could 
obtain g decree for rent for sucu portion. 


B 
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\ 
en tin, EL ene eae a eee ge ea pe E EE Gat ee a et a 
Quere.—Is it sufficient that defendant's plea isa mere! myst apply In cases iu which the defendant 


allegation of lakheraj, or must such allegation be sup- . ae ; i : 
ported by primå facie evidence ? claims a portion, as well as in cases in which 
he claims the whole land, as lakheraj. 

































Jackson, J.—l THINK we ought not to 
interfere with the decision of the Lower Ap- 
pellate Court in this case. It was a suit for 
enhancement of rent. The defendants in 
answer alleged that some plots of land for 
which the suit was brought were mal beloug- 
ing to the plaintiff's zemindaree, but as 
regards other plots they were lakheraj aud 
not belonging to the plaintiff's zemindaree. 
The special appeal before us relates espe- 
cially to these plots which the defendant 
claim as lakheraj. 


But it is urged further that there have 
been several subsequent decisions, namely, 
such as in V Weekly Reporter, page: 48, 
VIII Weekly Reporter, page 183, IX 
Weekly Reporter, page 103, and Il Bengal 
Law Reports, page 211%; and that the rule 
which has been adopted in all these has 
been to require in the first place -the la- 
Se 

* The 8rd December 1868, 


Present : 


The Hon’ble F. B. Kemp and E. Jackson, Judges. 
Case No. 1760 of 1868. 


The Lower Appellate Court has found that 
the plaintiff has not produced any reliable 
evidence whatsoever to show that the lands 
contained in the plots which are claimed 
as lakheraj had ever paid rent, and there- 
upon has dismissed the plaintiff's suit as 
regards the claim referring to those plots. 


Special Appeal from a decision passed by the Judge of ` 
Hooghly, dated the 27th March 1868, modifying a 
decisioun of the Deputy Collector of that District, 
dated the 31st July 1867, 


Sridhur Nundee (Defendant) Appellant, 
versus 

The plaintiff has referred a special appeal 
to this Court, and for the plaintiff, special 
appellant, the learned Counsel Mr. Paul 
contends in the first place that in accor- 
dance with a decision of this Court, to be 
found in III Weekly Reporter, page 178, as 
the defendant admits that some portion of 
his holding is mâl, the onus should be 
shifted from the plaintiff, and should be 
thrown upon the defendant to prove that the 
Jand alleged by him to be lakheraj was really 
lakheraj. There was something special in 
the case quoted. Apparently from the terms 
of the judgment it would appear that the de- 
fendant there did not separate the mål land 
from the lakheraj, by which I understand 
that he did not state which portion of the 
land he claimed was mal and which portion 
was lakheraj. There is no such confusion 
in this case. The defendant has distinctly 
stated which of the plots’ he claims to hold 
as lakheraj land aud which of the plots he 
admits ta be mâl. Mr. Paul admits that 
under the Full Bench Ruling of this Court 
to be found at page 115 of the Special 
Number of the Weekly Reporter, in a case 
where the plaintif is suing for rent alleging 
the land to be mål, and the defendant con- 
tests his claim alleging it to be lakheraj, 
the onus is upon the plaintiff to prove in 
the first place that the ‘tenant has been 
paying rent for the land in dispute. I can 
see no good reason why this rule should be 


Brojonath Koondoo and others (Plaintiffs) Respondents, 
Baboo Ramanath Bose for the Appellant. 


Baboos Tara Prosunno Mookerjee, Sham Lall Mitter 
and Mohendro Lall Seal for the Respondents, 


Jackson, J.~Tu1s appeal only refers to certain plots 
of land which the defendant has alleged to be lakheraj, 
and for which he, therefore, contends that the plaintiff's 
suit for enhancement of rent should be dismissed, In 
support of his plea that tha land is lakheraj, he has 
put in his taidad and kobalahs. The Judge finds that 
these are not even prima facie evidence of a lakheraj 
title; that the onus of proving that these lands are 
lakheraj is upon the defendant; and that it is for. him to 
prove that these lands are not included within the tenure 
which the defendant held from the plaintiff. To each of 
these points the special appeal relates. We aro of opi~ 
nion, as we have already stated in several other decisions, 
that the Judge is wrong on all three points. Itis not tor 
the defendant to show that this land is not included 
within the mâl tenure the onus is not upon the defendant 
to prove that these lands are lakheraj. The onus is upon 
the plaintiff, as it has been frequently stated in numer- 
ous decisions of this Court, to prove that these lands ure 
mal lands and that they have been paying rent. At 
the same time, to prevent the ryots from merely settin 
up this plea without any evidence at all that they hold 
any lakheraj lands, the Courts have been accustomed to 
require the defendants to show, by some primd facie 
evidence, that they do hold lakheraj lands, 


In this case, the defendant has put in kobalahs and 
extracts from the lakheraj register, which are such suffi- 
cient primd facie evidence as is required. We think the 
Judge is wrong in saying that it is not primd facie evi- 
dence; and it is evident from the reasons that the Judge 
gives for so holding, that he makes no distinction 
between prima facie evidence and complete and conclu- 
sive evidence. 


We are obliged, therefore, to reverse the decision of 
the Judge in this suit, in so far as it affects the lands 
which the defendant claims as lakheraj;- and as it 


changed in cases where the defendant claims appears from the decision of the Judge that the plaint- 
iff has not proved that these lands are mal, we decree 


only 'a portion of the land as lakheraj, and this appeal, and dismiss the plaintiff’s suit as far as it 
not the whole of it. Exactly the same rule ! refers to these lands, 


1870.] Civil 


THE WEEKLY REPORTER, 


Rulings. _ 987 





kherajdar to produce evidence showing that 
he really holds some lakheraj title, before 
throwing the, onus upon the plaintiff to 
prove that the land is mal. It would ap- 
pear from a decision to be found in XI 
Weekly" Reporter, page 35, that there is 
, some question as to whether the onus 
should not be placed immediately upon the 
plaintiff to prove in such a case that the land 
is mal. IJ think that in all the cases which 
haye been quoted, the question was whether 
the defendant did really put forward an 
allegation that the land was lakheraj. I 
think it is not sufficieat that he should 
merely allege that he has been holding the 
land rent-free. There isa great distinction 
between a mere holdiug of land without 
payment of rent, (such as many ryots do in 
excess of their own jumma) and a lakheraj 
holding. I think the Court must be clearly 
satisfied in all these cases that the defendants 
claim to hold a lakheraj holding and are 
not merely claiming to hold without pay- 
ment of rent. 


In the present-case, there seems to be no 
' doubt that the defendant claims to hold the 
land as<¢lakheraj. Even the plaintiff has, 
since the institution of the suit, admitted 
that some’ portion of the land is lakheraj, 


and there’ is also’ evidence of witnesses in. 


the case who distinctly depose thata large 
portion’ of the land is and long has been in 
the defendant’s possession as lakheraj. It 
may be that this evidence is not sufficient to 
prove that tlie plots claimed by the defendant 
are valid lakheraj, but I think it is suffi- 
cient primdé facie evidence to throw the onus 
upon the plaintiff to prove that the lands 
for which this suit has been preferred are 
rent-paying. Strictly speaking, according 
to the Full Bench Ruling, the onus of proof 
under these circumstances is upou the plaint- 
if. The Judge has followed that ruling, 
and I think his decision, therefore, ought 
to be affirmed, and the appeal should be dis- 
missed with costs. 


_ Hobhouse, J-—I also think that the appeal 
must, be dismissed. I do not do so exactly 
. upon the grounds taken by my learned 
colleague. I think in reality we nre bound 
by the Full Bench Ruling to be found at 
page 115 of the Special “Number of the 
Weekly Reporter. That ruling seems to 
me to be exactly upon the facts and upon 
the finding in point. 
which, as in this case, the play aff sued for 
‘rent at enhanced rates 9/ct notice. The 
area upon which diganved tates were 


— 


That was a case in, 


claimed was 37 beegahs and odd cottahs, 
aud itis stated that in the matter of that 
area the defendant, amongst other defences, 
set up that 11 beegahs and 7 cottahs of land 
were lukheraj. That is exactly the case 
here : a certain area of land was stated by the 
plaintiff to be mal and he claims enhanced 
rate upon that area. The defendant set 
up that a portion of the area was lakheraj, 


Then what the learned Judges found in 
the Full Bench case was thi8. They said— 
“ In the case the Court had no power to try 
“ the validity of the alleged lakheraj tenure 
“ to entitle the plaintiff to recover enhanced. 
“vent for that portion of the laud ; he ought 
“to have shown that it was his mal land 
“and that the defendant had paid rent for 
‘it. But no evidence of the kind appears 
“to have been given. The lakheraj was 
‘assumed by the Judge to exist, though it 
“ was declared invalid for want of registra- 
“tion. We, therefore, think that no decla- 
“ration of the plaintifs right to enhance 
“the rent of that land can be made in this 
“suit. The validity or invalidity of that 
“tenure must be previously tried and de- 
“termined in a suit to resume or to 
C assess.” 


The learned, Judges then go on to sny. 
that—‘ the 11 beegahs 7 cottahs of land 
‘claimed to be lakher aj must, therefore, be 
“ dedneted from the 37 beegahs 7 cottahs 7 
“ chittacks which has been found to be 
“the total amount of the plaintiff’s mal 
land.” 


It is very true that after the passing of: 
this decision, there have been expressions 
dropped from various benches of this Court 
interpreting the word “alleged ” as applying 
to a defendant’s allegation of a lakheraj 
tenure in such a suit. Idouot myself think 
that any distinction can be drawn between 
one shape of allegation aud another, provided 
only the allegation be distinct aud unmis- 
takeable ; nor can I see any indication in the 
finding of the Judges of the Full Bench 
that they had any intention of laying down 
as a rule of law that the allegation they 
were speaking of was not an allegation 
“pure et simple” of lakheraj, but was an 
allegation of lakheraj supported by prima. 
facie evidence; and I think, therefore, that 
those decisions which have been relied upon 
by the learned Couusel for the appellant are 
in. opposition to the Full Bench Ruling, and 
cannot, therefore, be followed by us. I 
would, therefore, say upon the strength of 


988: Civil 


the Full Bench decision that the Judge was | 


right when he held in this case that the 
plaintiff was bound to prove that he had re- 
ceived rent of the land before he could ob- 
tuin a decree for rent. 


In this view of the case, I agree in dis- 


missing the appeal with costs, 


Er eee 


The 6fh September 1870. 
Present: 


The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 


Modified decree—High Court—Limit- 
ation. 


Case No. 245 of 1870. 


Miscellaneous Appeal from an order passed 
by the Judge of Patna, dated the 25th 
June 1870, 


Chowdhry Wahid Ali (Decree-holder) Ap- 
pellant, 


VETSUS 


* Mullick Enaet Ali ( Judgment-debtor) 
Respondent. 


Mr. R. E. Twidale and Baboo Onookool 
Chunder Mookerjee for Appellant. 


Mr. C. Gregory for Respondent. 


Where a decree of the lower Court for possession and 
mesne profits was altered in appeal by the High Court 
and possession awarded on a smaller share, it was held 
that the moditied decree was a decree of the High Court, 
and that the period within which the deerce-holder was 
entitled to sue out execution was 12 years. 


Kemp, J.—Tuts case was before this 
Court ou the lst April last. The question 
that then arose was whether execution was 
barred under Section 20 Act XIV of 1859, 
inasmuch as the decree-holder had ken 
no proceeding to enforce his decree gr keep 
the same in force within three years next 
preceding the application for exetution. The 
case was remanded by Mr. Justice Bayley 
aud Mr. Justice Norman to the Zillah Judge 
to find whether the decree obtained by the 
decree-holder was a jovné decree, and whe- 
ther as such it was kept alive by proceedings 
taken against Mussamut Titoo. 


The Judge has found that the decree was 


not kept alive by that proceeding, and that | to the appeal ; 


the application is barred by limitation, 
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Lhe point now raised in appeal here, and 
that too for the first time, is to be found in 
the seventh ground, viz., that the: decree 
being a decree of the High Court—a Court 
constituted by the Royal Charter—i2 years 
and not 3 years is the period of limitation. 
Baboo Onookool Chunder, who appears for 


| the appellant, informs us that not being 
| aware of the fact that this was a decree of 


the High Court, and not of the lower Court, 
he had not taken this objection before. As the 
objection, however, affects the jurisdiction of 
the Court, we think we are bound to take 
notice of it even at this late stage. 


We find that the judgment-creditor, who 
was tho plaintiff in the first Court, sued for 
possession and wasilat of 13 annas and 
some fractions against a number of parties, 
including Enaet Ali, the present judgment- 
debtor, Mussamut Titoo, Mussamut Joom- 
aye, Mullick Imdad Ali, Hafez Ahmed and 
others. He obtained a decree in the first 
Court for the share claimed, with mesne pro- 
fits to be ascertained in execution. 


On appeal to the High Court by Mua. 
samut Joomaye, Mussamut Titoo and others, 
the decree of the first Court was altered 
and possession awarded ou 10 annas and 
odd dams instead of 18 annas. No order 
was passed in reference to mesne profits. 
The order as to the costs of the suit was 
altered, some of the defendants were held 
to have been unnecessarily made parties to 
the suit, and were allowed costs as against 
the plaintiff, 


It is contended, and we think rightly, 
that this decree was not a decree of the 
lower Court, butof this Court. The deeree 
of the lower Court was materially altered 
and the wasilat which was lefe to be ascer- 
tained in execution was diminished by sgo 
much ag represented the difference between 
the share claimed’ and the share decreed 
by this Court. Weare referred by Baboo 
Onookool, to a decision reported at page 
26, Volume XIV Weekly Reporter, where 
the learned Chief Justice lays down that 
a decree of the lower Court modified in 
regular appeal becomes a decree of the 
High Court. We think there can be no 
doubt in this ease that the decree hav- 
ing been materially altered and the wa- 
silat cut dowu, the decree was a decree 
of this Court. It matters not that the pres 
seut judgment-debtor Enaet was no party 
he wasa party to the original 


suit and benefited by the alteration in the 
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decree of the first Court, aud itis not the 
decree of the first Court but the decree of 
the High Court which is now under execu- 
tion. 


It is elear that if the defendants had 
thought it proper, on discovery of any fresh 
evidence or for any other good reason, to 
apply fora review, they wopld have been 
obliged to apply to this Court, and not to any 
other Court. 


Holding, therefore, that the decree in 
question wasa decree of this Court, and 
this Court being a Court established by 
Royal Charter, the period within which the 
decree-holder is entitled to sue out execu- 
tion is not 3 years but 12 years. It is 
admitted that in this view the decree-holder 
is in time. 

The appeal is decreed and the judgment 
of the lower Court is reversed. Looking 
to the fact that the present objection was 
not takon at an earlier stage, we direct 
that each party pay his own costs in all the 
Courts. 


The 7th September 1870. 
Present: 


The Hon’ble E. Jackson and Dwarkanath 
Mitter, Judges. 


Section 32 Act VIII. 1859—Right of 
suit —Fraud— Presumption — Pro- 
cedure. i 


Case No. 948 of 1870. 


Special Appeal converted into Regular 
Appeal from a decision passed by the 
Officiating Judge of Midnapore, dated 
the 21st January 1870, reversing a deci- 
sion of the Subordinate Judge of that 
District, dated the 5th "Hay 1869. 


Kadumbinee Dossia (Plaintiff) Appellant, 
VET SUS 


Unnopoorna Daye and another (Defendants) 
Respondents. 


Baboo Mehirzee Mohun Roy for Appellant. 


Baboos Mohendro Lall Shome, Ashootosh 
Dhur and Prosunno Coomar Roy for 
f Respondents. 

Where a plaint is rejected under Section 32 Act VIII 


of 1859, the plaintiff can bring a suit on the same sub- 
ject-mabter, provided he is not barred by lapse of time. 


In a suit for a declaration that certain property which 
plaintiff as decree-holder attempted to sell, belongs to 
his judgment-debtor, where the opposite party claims to 
have been in possession of the same under an alleged 
hibba; and plaintiff gives sufficient evidence to raise a 
reasonable presumption that there has been fraud and 
collusion in the case, it becomes the duty of the Court to 
go on to the evidence on the other side and ascertain 
whether the transactions which are the subject of inquiry 
are fraudulent or valid. 


Jackson, J.—THIs was a suit for a de- 
claration that certain property which the 
plaintiff had attempted to sell in execution 
of a decree against one ®Huro Pershad 
Patnaik, were in fact the property of Huro 
Pershad Patnaik and were uot, as had been 
objected to in ‘the execution proceedings, 
the property of Huro Pershad’s widow, 
Mussamut Unnopoorna Daye, aud son, Sodoy 
Kalee Patnaik. 


It appears that when this objection was 
taken in the execution department, the 
Judge who had to try the claim of the 
objectors did not try the question of posses- 
sion, but apparently on the ground that 
there had been a previous unsuccessful claim, 
rejected the plaintiffs prayer to sell the 
property as the property of Huro Pershad 
Patnaik. 


The case in the Civil Court first came 
before the Subordinate Judge of Midnapore, 
who went very carefully into all the evi- 
dence, and came to the conclusion that the 
whole of these properties were the proper- 
tles of the judgment-debtor, Huro Pershad 
Patuaik, and had been collusively trans- 
ferred to the names of his wife and son, 
probably iu fraud of creditors, 


On appeal, the Judge has set aside that 
decision, being of opinion that the plaintiffs 
had not given sufficient evidence to show 
that the property held in the name of the 
wife did not really belong to her and was 
collusively transferred to her name ; and as 
regards the son, that the plaintiffs had not 
given sufficient evidence to show that the 
property was the property of the father, 
and not of the son. 


The Judge’s decision is somewhat remark- 
able. In addition to the question on the 
merits, he has also decided ona point of 
law against the plaintiffs in consequence 
of his having formerly brought another suit 
regarding this same matter; and that suit 
having been withdrawn without the permis- 
sion of the Court in accordance with the 
provisions of Section 97 Act VIII of 1839 
the Judge is of opinion that under these 


circumstances no fresh suit can be brought, 
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On special appeal, the Judge's decision 
on this point of law is objected to, and his 
decision on the merits is also. objected to 


on several grounds. 


With regard to the applicability of Sec- 
tion 97 to the plaintiff's case, we are of 
opinion that the Judge is altogether in 


error. le 


There is no doubt that the plaintiff on n 
former occasion preferred a plaint in which 
one of the reliefs claimed was of the same 


description as that which he now claims. 


In the same plaint, he had claimed relief on 


other causes of action against other per- 
sons; and it very soon became evident, 


after he had put in that plaint, that it 
The plaintiff 
to withdraw 


could not proceed to trial. 
then asked to be allowed 
that portion of the claim which refer- 


red to the subject-matter of the present 
No order was passed on that appli- 
cation, but finally the whole plaint was 
Thus, in point of 
fact the plaintiff did not withdraw any 
portion of his claim, but his plaint, as it 
This rejection was 
under Section 82 of Act VIII of 1859, 
and Section 97 was not brought into ques- 


suit. 


rejected by the Judge. 
stood, was rejected, 


tion at all. 


Tt is very clear that if the plaint was 


rejected under Section 82, the plaintiff can 
bring a suit on the same subject-matter, 
provided he is not barred by lapse of time. 
When the plaintiff brought that claim he 
had no cause of action against the present 
defendants. His cause of action did not 
arise until his claim to sell the property of 
Huro Pershad Patnaik was repudiated by 
the defendants. The present cause of ac- 
tion has arisen under the following circum- 
stances, 


The plaintiff was security for Huro Per- 
shad Patnaik for the payment of the rents 
due by him for an ijarah which he ob- 
tained from Baboo Motee Lall Seal. Baboo 
Heera Lall Seal, the ‘son of Motee Lal! 
Seal, sued Huro Pershad Patnaik, and also 
the platutifis, as his security, for rents. 
On execution of the decree obtained in that 
case, the plaintiff was obliged to pay off 
Huro Pershad’s debt, and he now sues to 
recover the amount so paid from the estate 
of Huro Pershad Patnaik, who has sinee 
died. He has obtained a decree against 


Huro Pershad Patnaik, and in execution of 


that decree against the property now in 


it 
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dispute, he is met by Huro Pershad’s widow 
and son, alleging that the property which 
has been attached did not belong to the 
jadgment-debtor, but to them. 


The properties in dispute in the ease may 
be divided into two classes, viz., property 
claimed by the widow and property claimed 
by the son. Of the former, the most im- 
portant consists of: certain landed property 
containing the family dwelling-house which, 
it is suid, was made over by hibba by Huro 
Pershad to his wife in the year 1253. It 
is over this particular property that there 
has been special dispute in the case, 


On the part of the plaintiff, it was alleged 
that this was a mere nominal transaction ; 
that the property was not in reality trans- 
ferred ; that on the face of the document, 
the hibba was executed between the husband 
and wife during the lifetime of the son; 
that it purported to convey the deceased 
judgment-debtor’s entire estate, including 
even articles of domestic use, such as pots 
and pans, beds and pillows; that no con- 
sideration is proved to have been paid for 
the property ; and finally, that registration of 
the instrument was not effected until three 
years after the date when it is said to have 
been executed, and even then not until a 
plaint was about to be filed against Huro 
Pershad Patnaik for the recovery of a large 
sum of money. 


The Judge, in considering these allega- 
tious, says :—“ It is specially important in 
“a case of this sort in which it is hardly 
‘contended that evidence on either side is 
“complete, to see clearly at the outset on 
“which side the onus of proof lies, because 
“the result will very much depend upon 
“that. i 


“Now, upon the whole state of facts 
“and pleadings, it seems clear that it was 
“upon the respondent (plaintiff) to prove 
“prima facie the deceased judgment- debtors 
“ title.” 


Then the Judge goes on to say that if 
the facts alleged be proved, “it would afford 
“stroug evidence against the bona fides of. 
“the deed—sufficient to shift the obligation 
“of proof.” 


He then passes on to consider the evia 
dence on the several points. The first poing 
which he considers is as to whether the 


hibbanamah passed the deceased judgments | 
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debtor Patnaik’s entire estate at the time 
or 00%. ; 


He then goes on to consider the evidence 
as to whether the debtor was at that time 
indebted, and he finds that the plaintiff was 
unable to produce any sufficient evidence 
to prove either fact. 


On the first point, we find that the plaint- 
ifs own witnesses, Kinoo, Nund Lall, and 
others, admit that at the time it was execut- 
ed, the hibba passed the whole of the estate, 
The Judge, therefore, is clearly wrong in 
law in his finding on that point. Then as 
to the evidence regarding the circumstances 
under which the document was registered, 
the plaintiff showed that at that very time 
a suit was brought against Huro Pershad 
Patnaik for recovery of 10,000 rupees. 
At first the Judge seemed to object alto- 
gether to the admission of the plaint in the 
‘suit as evidence, and he goes on to say that 
“ the utmost that it can prove is that such 
“a plaint was filed on the date given. It 
‘ig not shown who really filed it, or that 
“ any debt was found due thereon ; to both 
“of which facts, if facts, legal evidence 
“must exist and might have been pro- 
“ duced. ”’ 


We think that that plaint was sufficient 
prima facie evidence to show that there was 
avery large claim brought against Huro 
Pershad Patnaik at the time when the hibba 
was published. ‘The evidence as to what 
resulted on this point has been put before 
us and has been examined by us, and it 
appears on that evidence that a very heavy 
debt did exist against Huro Pershad Patnaik, 
end that he took steps and adopted means 
to compromise that claim. There is no 
doubt that the plaint was a genuine plaint 
and that the debt did exist, and it is cer- 
tainly very strange thag just about that 
time he should determine upon conveying 
his family house to his wife and son without 
any reason. 


The Judge then goes on to speak of the 
enjoyment of .the family house by the 
deceased judgment-debtor subsequent to the 
execution of the hibbua, and he suys that as 
it was the family house and all the members 
of the family continued to live in it, uothing 
definite can be inferred from this. He then 
adds that he ought not to act upon any 
suspicion of fraud, and finally he thinks 
that although the circumstances connected 
with the execution of the hibbanamah are 
suspicious, that document has not been 
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proved to be fraudulent or ‘false; and that 
therefore be ought to support it. 


We think that the reasons for which the 
Judge has rejected the presumption of fraud 
which arise upon the evidence are not good 
in law. There was certainly a large mass 
of evidence raising the strongest presump- 
tion of fraud, and throwing such strong 
suspicion on all the facts and circumstances 
connected with the hibba, ebat the Judge 
was bound to gointo the evidence on the 
other side to determine whether this htbba 
was a genuine document or not. The Judge, 
however, does not go into the evidence on 
the other side, but throws over the plaint- 
iff’s case simply upon the ground that the 
evidence which he produced in support of 
it was not sufficient. 


The same remarks apply to the case of the 
property claimed by the son. The Judge 
says that the plaintiff has not given sufficient 
evidence to satisfy him that the property 
claimed does not‘belong to the son, whereas 
even the evidence adduced by the defendant 
strongly corroborates that of the plaintiff 
as to its being impossible that a great por- 
tion of the property could be that of the 
son, it having been obtained when the son 
was only a few years old. 


The Judge is therefore wrong iu law in 
disregardiug the presumptions arising out 
of the facts proved in the cuse, and we have 
no doubt that his error in this matter has 
materially injured the case of the plaintiff ; 
and we are, therefore, of opiniou that the 
special appeal should be allowed, the Judge’s 
decision reversed, aud the case remanded 
for re-trial. 


However, as the whole of the evidence 
on which the parties relied is ou the record 
of the special appeal before us, we have with 
the consent of the pleaders on both sides, 
thought it desirable to order that the case 
should be heard as a regular appeal by this 
Court, and we uow proceed to deliver final 
judgment upon it. 


We have asked the respondent’s pleaders 
to show us the evidence upon which they 
rest the validity of the hibbauamah, and we 
have had the whole of the oral evidence on 
that point read before us. 


It would have been far better, as I have 
already observed, if the Judge had not con- 
fined himself to she plaintiffs case. As very 
often happens in cases of this description 
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Se 
had he gone on to look at the defendant’s 


evidence, he would have had still stronger 
reasons for suspecting the bona fides of the 
hibbanamah, Certainly, after hearing that 
evidence, we are not satisfied that the hibba- 
namah: was really executed or that posses- 
sion passed under it. In fact, there is no 
evidence of any charge of possession. There 
is no evidence that any consideration wa 
paid, though there is an allegation that som® 
money and ormmments were made over in 
return for the property conveyed. But the 
witnesses who speak to this when asked 
about the consideration-money say that they 
did not see it paid over. 


There seems to be in fact no reason what- 
ever for the alleged transfer. If there were 
any doubts as to the true nature of this 
document, they would be removed by the 
facts which appear in connection with the 
other parts of this case. 


The property classified in Schedule B 
which the plaintiff has claimed is sgaid to be 
the property of Unnopoorua, the widow of 
the deceased Huro Pershad Patnaik. The 
evidence regarding this is that although it 
was purchased in the name of Unnopoorna, 
the money was paid by her husband. 


A number of books have been put in to 
prove that Unnopoorna bad property of her 
own, and that she was in the habit of lending 
money and was able to make these pur- 
chases. No doubt, there are a number of 
book, in all of which the business is shewn 
to be carried on in the name of Unnopoorna, 
but it is not proved that the property 
belonged only to her and not to her hus- 
band. Although the books of Unnopoorna’s 
business have been put ix, uo books have 
been put in relating to Huro Pershad’s busi- 
ness. It is admitted that he was a person 
holding very large ijarahs, and therefore in 
the receipt of large sums of money ; and it 
can hardly be supposed that if the wife and 
son kept regular books of their business, 
Huro Pershad kept none of Ais transactions ; 
yet no books of his have been produced. JI 
am not satisfied that there was any separate 
property bolonging to the widow of Huro 
Pershad. The evidence does not in any 
way show where, or when, or how she 
oblained any separate funds of her own. 
She alleges that she had streedhun, but there 
is no evidence to support this allegation. 
There is a vague story told by a witness 
that she received some money from her 
brother-in-law’s wife and her mother-in-law. 
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How they gave her this money or why or 
when, or.: how much, there is no evidence 
to show. 


Then as to property claimed by the son, 
the Judge himself had admitted "that the 
claim of the son canhot stand ‘as regards 
some indigo vats, which the Judge has 
declared to be the property of the father, 
notwithstanding, the objection of the son 
Sodoy Kalee. But with regard to items Nos. 
39, 40, and 41, he says it seems clear that 
they are the property of the son and cannot 
be sold. The son’s own witness states that 
they were purchased when he was a boy 
and that they have been about 20 years 
in the family. How can the items then 
have been originally the property of the 
son ? It is direct evidence that they were 
purchased by the father in the name of the 
son, but the property in them was that of 
the father. 


There may be some difficulty as to items 
24 and 29, but looking to the manner in 
which the defendants have concealed Huro 
Pershad Patnaik’s property, we think that 
these properties must be taken to be also 
his property unless some good evidence can 
be brought forward to prove the contrary, 


The Judge says that there is a witness, 
Nund Ram Patnaik, who speaks to two 
kubooleuts dated in 1267 and 1271; and 
the Judge thinks this to. be sufficient. 
There is no other evidence on this point. 
We have considered the evidence of thig 
witness, and we do not think that it is suffi- 
cient or that any reliance can be placed 
upon it. The son ought to show where he 
obtained funds to purchase the property in 
question, and when he purchasedit. The 
evidence to my mind is not sufficient to 
uphold these alleged transactions and the 
purchase by the sên Sodoy Kalee. 


After giving great consideration to this 
case, I think that it is very similar to 
that reported in Volume IX Weekly Re- 
porter, page 388. I think that itis one 
of these cases where sufficient evidence 
has been given on behalf of the plaintiff 
to raise in the mind of every reasonable 
person the presumption that there has been 
fraud aud collusion in the case ; and when 
such presumption is once raised, no other 
evidence is required on the part of the plaint- 
iff, and it is the bounden duty of the Court 
to go on to the evidenee on the other side 
and ascertain whether the transactions which 
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are the sabject of enquiry are fraudulent or 
valid. Onur opinion, then, is that the pro- 
perty in suit is not the property of his widow 
and son, but is property belonging to the 
decensadl Euro Pershad Patnaik, and that 
therefore the plaintiff’s suit must be decreed, 
and the decision of the Subordinate Judge 
must be affirmed with all costs. 





Mitter, J.—T amof the same opinion. 
The ndmitted facts of this case are sufficient 
to raise a strong presumption of fraud against 
the respondents, and this presumption has 
been no way re-butted by any satisfactory 
proof on their side. 





The 7th September 1870. 
Present: 


The Hon'ble H. V. Bayley and F. B., Kemp, 
Judges. 


Mahomedan Law—Disappearanceof 
proprietor—ANenation by heirs — 
Pleas — Subscribing witnesses — 
Evidence, 


Case No. 519 of 1870. 


Special Appeal from a decision passed by: 


the Subordinate Judge of Tipperah, dated 
the 28th December 1869, reversing a 
decision of the Moonsiff of Nowabad, 
dated the 29th March 1869. 


Hosseinee Khanum (One of the Defendants) 
Appellant, 


VETSUS 
'Tijun Lall (Plaintiff) Respondent. 


Moonshee Mahomed Yusoof and Lalla 
Rughoobuns Sahoy for Appellant. 


Baboo Khettur Nath Bose for Respondent. 


In a suit to recover possession of a share of landed 
property where plaintiff claimed on the ground of 
purchase from the heirs of the proprietor who had been 
missing for many years, aud in which the defendant set 
up a mokurruree and pleaded that as 90 years hed not 
elapsed since the disappearance of the proprietor the 
property conld not, ander Mahomedan Law, be inherited 
by a heirs and the alienation by them was therefore 
invalid. 


HELD that 90 years is the least period within which 
according to Mahomedan Law, the estate of a missing 
person can be alienated by his heirs. 


Iern that as plaintiff had been found in possession 
under the conveyance from the heirs who did not dis- 
“\ute his title, the defendant. a stranger, who had feiled 
t \ prove either title or possession under the mokurrnree 
w \ich he set up, was not ina positon to advance the 
pl \ in question, 

L 
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In a suit for possession, the fact of plaintiff having 
been a subscribing witness to a potrah which is set 
up by the defendant is not cgnelusive against the 
former. 


Kemp, J.—Tme plaintiff, special respon- 
dent, sued several defendants to recover pos- 
session of a 4 annas share which, he alleged 
he purchased from the heiss of one Choolun 
who has been missing for many years; ng 
also of a 12 annas share which he alleged 
he held under a ticca lease. The cause of 
action was said to he th8 dispossession of 
the plaintiff under an Act X award, 


The first Court found that as 90 years 
had not elapsed since the disappearance of 
Choolun, his heirs had not inherited his share 
and therefore any alienation by them was inva- 
lid. This was as regards the 4 annas share 
claimed by the plaintiff. In reference to the 
tices lease of 12 annas, the Moonsiff found 
that the plaintiff failed to prove his posses- 
sion ; that the Collectorate dakhillag put in 
by the defendant, the local inquiry made by 
the Nazir, and the evidence of wituesses, 
proved the defendant’s possession, whereas 
the Collectorate dakhillas filed by the plaint- 
iff were suspicious inasmuch as it appeared 
that Kanhya Lall, a cousin of the plaintiff, 
who was n ticenadar under defendant No. 1 
and who received those dakhillns on pay- 
ment of the Government rent during the 
term of his tieeca, made them over collu- 
sively to the plaintiff. The Moonsiff con- 
eludes his decision by stating that tha 
plaintiff was bound to prove his title and 
possession, and ought to succeed on the 
strength of his awn tiile and not on the 
weakness of the defendant's. ‘The Moonsiff, 
therefore, dismissed the pl'intiff’s suit. 


On the facts, also, the Moonsiff appears 
to have gone thoroughly into the ense, but 
on appeal the Subordinate Jndge las ‘come 
to an entirely opposite conclusion, 


The Snbordinate Judge has also carefully 
considered the evidence. Tle finds that 
the plaintiffs possession has been satisfie- 
torily and fully made ont by his evidence, oral 
and documentary ; that the plaintiff's wit- 
nesses are reliable and trustworthy, especi- 
ally as they are cultivators of the lands in 
dispute, and therefore better capable of 
spenking to the fact of possession than any 
body else. The Subordinate Judge also 
observes that the fieen pottnh set up by 
the plaintiff is admitted by the malik; that 
nlthongh the plaintiff was cited by the 
defendant as a witness, he was not examined 
ns to the bona fides of tho ticca lease set up 
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by him; and that the defendant's pattah 
was uot registered, whereas the plaintiffs 
ticen pottah was so, 


__ As to the local enquiry made by the Nazir, 

the Subordinate Judge thought that the 
Moonsiff onght not to have deputed his Nazir, 
or any other Omlah or even an Ameen to make 
an investigation on n point of possession, but 
that the deposition of witnesses taken in 
Court were sufficient for that purpose, 


We are not “prepared to sny that these 
remarks by the Subordinate Judge are 
unsnitable to the circumstances of this 
particular case, 


On the law point, which refers only to the 
4aunas share alleged by the plaintiff to 
have been: nequired by purchase from the 
heirs of Choolun, the Subordinate Judge 
holds that under the Mahomedan Law, uo 
such period ns ninety years ndjudged by 
the Moousiff is prescribed for the sale and 
purchase of'the property of a missing person, 
He does not, however, quote any authority 
in support of this opinion, but of the several 
grounds two have been tnken in special 
nppenl, The first is that the Subordinate 
Judge is wrong on the Mahomedan Law 
point. Moonshee Mahomed Yusoof, the 


pleader for the special appellant, has ealled our’ 


attention (fo Macnaghten’s work on Maho- 
medan Law, pnge 29 ; Baillie’s Digest, page 
- 708; Elberling, page 30 ; Surajizh, page 56 ; 
nnd to a decision in Volume V, Select 
Reports, pares 108 and 109, 


_ Tt appears that according to the three 
` great Mahomedan law- 
yers,* as Inid down in 
those authorities, there is 


.*1 Aboo Haneefah, 
2, Mahomed, - 
3. A boo Yusoof, 


as to whether 100, 105, or 110 years is the 
proper time to wait before the property of 
n missing person can he said to be inherited 
by his heirs, and therefore alienable hy 
them ; and looking to this difference it is 
daid down that 90 years is the least period 
which must elapse before the estate of a 
missing person can be alienated by his 
heirs, 


If this plen had been advanced hy the 
heirs of Choolun or by any member of his 
family it wonld be entitled to very grent 
weight ; but looking to the fact that the 
objection is set up by a stranger to the 
family ;that the plaintiff has been fonnd in 
possession under the deed of conveyances 
from the heirs of Choolun ; and that his 
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vendors have not disputed his title, we 
think the defendant, who set up a mokurruree 
for only 12 annas and failed to prove his 
title or possession under the -mokurruree, 
necarding to the finding of the Supordinate 
Judge, is not in a position to take this 
objection. 


We, therefore, 
taken. 


The second gronnd is that the Subordinate 
Judge has not taken into consideration the 
fact that the plaintiff was a snbscribing 
Witness to the mokurruree in favor of the 
defendant, and that he is, therefore, pre- 
eluded from denying the existence of the said 
mokurruree. The mere fact of the plaintiff 
being 2 subscribing witness to the pottah, 
although itis a matter for observation, is 
not conclusive against him, His cognizance 
of the defendant’s mokurrnree has not heen 
established, and though cited by the defen- 
dant he was not examined on this point. 


overrule the’ first plea 


The Subordinate Judge has found upon 
the whole evidence, oral and documentary, 
that the plaintiff's tieca pottah which is 


registered and admitted hy the grantors is 


bond fide, and that his possession has been 
satisfactorily proved by the evidence of the 
ryots cultivating the lands in dispute. 


: We, therefore, 


dismiss this special appeal 
with costs. | | 





The 7th September 1870. 
Present: 
The Hon'ble G. Loch and -Sir Charles 
Hobhonse, Bart., Judges. 
mesne protits—Compensation, 
Case No. 594 of 1870, 

Special Appeal from a decision passed by 
the Judge of East Burdwan, dated the’ 
‘kth October 1860, modifying a decision 
of the Sudder Moonsiff af that District, 
dated the 12th July 1869. 


Madhub Chunder Dutt (Plaintiff) Appellant, 


versus 
Haradhun Panl Sootrodhur (Defendant) 
_ Respondent, 


Baboo Byhuninath Paul and Moxlvie 
Syed Murhwnut Hossein for Appellant. 
Baboos Oopendro Chunider Bose and KBhowa- 
nee Churn Dutt for Respondent. 


. j bd 
In a snit for possession and wasilat where the plaint- 
iff was the actual cultivator of the land and obtained 
ą decree, it was held thatthe Full Bench Ruling 
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reported in IX W, R, n. 446. and notthe casein XIII 
W.R, p.37, was applicable, and that plaintiff was entitled 
to such fair and reasonable rent as the defendant might 
have derived from the land had he let it during the pe- 
riod of his wrongful occupation, 





Loch, A—Tar plaintiff in this ense snes 
to recover possession from the hands of the 
defendant, whom he deseribes in his plaint 
as holding the lands in question in his own 
cultivation, and he sues to recover the value 
of the crops grown on the land from the 
year 1270 to 1275. The Courts below have 
found that he is entitled to possession, and 
the Judge says in his judgment :—" The 
“ plaintiff will obtain possession of beegahs 
4-12 cottahs ouv of beegahs 6-8 cottalis, 
“and wasilat on beegahs 2-6 cottalis at 
“the tate fixed by the lower Court from 
“ 1270 to 1275.” 


The rate found by the first Court was at 
rupees 2-12 per beegah, aud the Court cou- 
sidered it to be a reasonable and fair rate 
of reut for the laud, 


A special appeal has been filed, and it is 
urged that the lower Courts were in error 
in supposing that the Full Bench Ruling 
reported in IX Weekly Reporter, page 446, 
was applicable to the present case; that the 
circumstances of thut ease were different 
from thosé of the present, inasmuch as 
the plaintiff in that case was a zemindar, 
whereas the plaintiff in this case is the 
cultivator of the laud; that where the 
plaintiff is the actual-cultivator of the land, 
he ‘is entitled, as held by n Division Bench 
of this Court in a case reported at page 
37, XIII Weekly Reporter, ‘to recover 
the full amount of what he would be 
enabled to obtain had he been in possession 
of the land. \ 


Now, looking at the judgment of the 
lower Conrts, it appears to us it cannot be 
said that they were in error in applying 
the Full Beuch decision to this ease. Ju 
that case; there is nothing to show us that 
the plaintiff, had she not been prevented 
from doing so by the defendant, might not 
herself have cultivated the lands referred to 
in that suit; nnd the plaintiff in this case is 
in n similar position. Under the Full Bench 
Ruling, which we think to be applicable, 
plaintiff would be entitled to a fuir and 
reasonable rent for the land, such as the 
defendant might have derived from it had 
he let it during the period of his wrongful 
Occupation instend of retaining it in his 
own possession, and the lower Courts have 
found that the fair and reasonable reut is 
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the rate which they have awarded. We 
think, therefore, thas the ground taken in 
special appeal is nota valid ground, ard 
that the appeal should be disiniss.d with 
costs, 





9 
The 8th September 1870. 
Present : 


e 
The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Court of Wards—Section 7 Act XL of 
1358. 


Case No. 278 of 1870. 


Miscellaneous Appeal from an order pass- 
ed by the Officiating Judge of Purneah, 
dated the 15th July 1870, 


Rowshun Jehan and another (Peti- 
tioners) Appellants, 


VETSUS 


The Collector of Purneah on behalf of Go- 
verument (Opposite Party) Respondent. 


Messrs. G. C. Paul, J. T. Woodroffe 
uud G. C. Gregory for Appellants. 


Bahoos Onookool Chunder Mookerjee and 
Juggadanund BMookerjee for Respondent. 


The Court of Wards is not “a person” within the 
meaning of Section 7 Act XL of F858, and is not en- 
titled to administer to an estate by virtue of a will or 
deed executed by a private person. 


Hobhouse, J.—Tue essential facts of this 
case nre these :—One Ahmed Reza died 
leaving six sons, who were and are minors, 
and n widow Rowshun Jelan, who is one 
of the appellants before us. She, in con- 
junetion with Meheroonissa, the maternal 
grandmother of two of the sons of Almed 
Reza by his first wife, applied for a cer- 
üfcate under the provisions of Act NT, 
of 1858 to administer to the estite of the 
minor sous. The Collector of Purneah 
intervened in the case, and put in a petition 
executed by Ahmed Rezaon the 1s. Novem- 
ber 1869, and filed by him in the Court 
of the Deputy Collector of Kishengunge 
in the District of Purneah. On the ocen- 
sion of putting in this petitiou, the Col- 
lector of Purneah objected to the grant of 
the certificate to administer to the estate 
of the minors to the persons applying for 
such certificate, but the Collector did not 
ask that himself or any one else should 
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obtain such certificate, but objectel simply 
to the grant of it to the applicants before 
the Court, and that upon the following 
grounds :— 


The petition, the Collector contended 
of the lst November 1869 was in reality 
a will, and by that will Ahmed Reza 
appointed the Court of Wards to adminis- 
ter to the estate of the minors, and it was 
by reason of this appointment that the 
Collector object@d to any certificate being 
given ts the appellants before us. 


The judgment of the Court below is 
somewhat confused, and it will be better, 
therefore, to give that judgment or rather 
the muterial part of it in the words of the 
Judge himself. He states the facts or most 
of the facts that we have now stated, and 
he refers to the: petition on which the 
Collector relies in these words::— 


“This. petition, , although not having the 
“force of a will, and apparently dealing 
“wiih some matters over which the Rajah 
“would not have disposing power, very 
“decidedly expresses his desire tliat the 
‘estate should be taken up by the Court 
‘of Wards aud dealt with in a manner 
© therein. in ligated.” 


Then the Judge goes on to say—“ The 
“ plpaders. for the applicant have urged 
‘with great strength, that the interesis of 
“the estate will be much better secured 
‘by the grant of the certificate now prayed 
efor than by any other course, It is urged 
‘that ns the ladies Rowshun Jehan and 
“ Meleroonissa are already in eharge of 
vnlunbl+ estates belonging to the family, 
“which they have managed in the most 
“unexcep'ionable manner, the introduction 
+ of outside elem nt is uncalled for, and will 
“tend to schisms and complications un- 
“favorable to the proper -management of 
“the property. Jt appears to me, however, 
‘that the law, as it stanls, forces me to re- 
“jeck the application, 


“Tn justice to both the lalies con- 
ocrned, I will say that I am not at all 
c eonvine d that they are not fully compe- 
«tent to inke charge of the estate in point 
“of finess as well as in that of propinquity 
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"al aly inferabla from the Rajah’s prti- 
e tion (the genuineness of which is fully 
t- admitted) that he did not think so, 
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“ the person whom, for the purposes of this 
“ case, I may call the testator. The ap- 
‘‘ plicant does not come in on the strength 
“of a will or deed, but her opponent does ; 
“and looking at the very decided language 
“of Section 7 of the Act, ard the construc- 
‘tion put upon it by the High Court (vide 
“the remarks at the top of the second 
“column, page 843 of the 99ih Volume, 
“ Weekly Reporter), it seems to me that I 
“ have no discretion in the matter. 





“ Under these circumstances, I reject the: 
‘application, and under the power vested 
“jo this Court by Secton 12 of the Act, I 
“ direct the Collector to take charge: of: the 
“estate. This order of the Court wilt in 
“ no way interfere with any. previous: cerei- 
“ ficate of administration granted; ta-eithen 
“ party by this Cours with reference to the 
‘* other estates managed by them:” 


In the first part of this judgment, it will 
be remarked the Judge seems to think that. 
the petition in questiou is not exactly of 
the nature of a will, for he says that it has 
not ‘ the force of a will.” But then again; 
iu another part of his-decision, he. seems:to 
intimate that the petition in question is-of 
the nature of a will, because he says-that 
the opponent of the applicant, that is the- 
Collector, does come in “ ou the strength. 
of a will or deed.” So that iu the first 
place, we du not know whether the Julgo 
considers this ducument to be of the nature - 
of a will or not. Th-re is a further cop-- 
fusion In this judgment in the finding at- 
which the Judge arrives, Iu oue part he 
quotes the decided langunge of Section. 7 
of the Act as nbliging him. to grant a cer-- 
tificate to the Collector;.and in another 
part he says that he grants the certificate 
uuder another Section of the Act, namuely, 
Section 12, 


Sv that, in fact, we cannot exactly say 
from the judgment nud the finding. of the 
Court below what exactly that fiading is. 
We will take, however, it to be that the 
Judge m aut to say, as iu fact he does say 
in oue part of the judgment, that by the 
provisions of Section 7 of the Act he was 
bound to grant a certificate to the Court of 
Wards. Those provisions are as follows :— 

Tr it shall appear that auy person claim- 
‘ing aright to have charg of the property 
‘of a minor is entitled to such,right by- 
‘virtue of a will or deed, aud is willing-to - 
“undertake the trust, the Court shall grant 


mand tha third Section of the Act Jays! © 9 certificate of administration to sugh pers 


very grent stros on the iulention of ' “ son,” 
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It would seem, then, that the Judge was 
of opinion that the Court of Wards was a 
person claiming a right to have charge of 
the property of the minors in this case, and 
was entitled to such right by virtue of a 
will or deed. 


Now, in the first place, as we have said 
before, there was no claim on the part of 
the Court of Wards on ths basis of any sach 
right, At the most there was a setting 
forth that some such right was created by 
the document which the the Court of Wards 
propounded, and there was an opposition to 
the grant of a certificate to the applicant 
before the Court on the ground of the docu- 
ment which seemed to give that right. Bat 
there was not, sirictly speaking, avy claim 
ou the part of the Court of Wards to a certi- 
ficate by virtue of any right given by the 
will or deed. There is, therefore, very con- 
siderable force ‘in the arguments of the 
learned Counsel for the applicants, who are 
the appellants before us, when they say that 
the Court of Wards were not claiming a cer- 
tificate within the meaning of the provisions 
of that part of Section 7 of the Act which 
we have quoted. ‘There is in fuet nothing 
on the record from which. we can positively 
declare that the Court of Wards in the firai 
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place claimed the right, that they claimed | 


it as eutitled to-is by virtue of the document 
which they propounded, and that they were 
willing to undertake the trust. 


But we prefer to take it for the purposes 
of the decision at which we have arrived, 
that the Court of Wards iu this case did 
claim the right, that they thought ‘they 
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remains whether the Court of Wards can be 
said to be a “person” within the meaning 
of the law “entitled” to the right which 
the Court of Wards now claims in this case. 
We think that the Court of Wards is not 
shown:to be any such person. We need 
hardly point out that the Court of Wards 
is not aperson at all, that the Court of 
Wards is not even a corporate body, nor in 
that sense a person. ‘The Court of Wards 
is a Court which has certain special func- 
tions assigoed to it for certain particular 
purposes with reference to certain estates, 
aud obliged by the law, and not entitled 
under the law, to exercise those functions ex- 
cept ina particular way. The Jaw,—taking 
Section 2 of Act IV of 1870, B. C., which 
is after all very little more than a sub- 
stantial repetition of Regulation X of 1793, 
—taking that to be the law which defines 
the authority of the Court of Wards, 
appears to restrict that authority to the 
eases of minors, lunatics, or females not 
deemed by the Court competent to the 
I management of their own estates, who are 
proprietors of entire estates;” and then 
the way in which the Court of Wards is to 
exercise that authority over those estates is 
defined in another part of the law to he 
exercised by a particular procedure. There- 
| fore, it seems to us that the authority of 
| the Court of Wards is very strictly and 
definitely limited, and that it cannot exer- 
cise any Authority except such as is given 





by law, and in the way in which that 
i authority is prescribed: to be exercised 
by law. 


x 


But if we are to support the argument 


were entitled to in by virtue of the do-l of Biboo Ouookool Chunder Mookerjee 


cument which they propounded, and’ thae on the part of the Court, of Wards, then 
they were willing to undertake the trust. ! we are to say that the Court of Wards has 
We alsv, for the purpose of the argument, | other functions: that in fact whenever any 


prefer to take it that the document before} private person may choose to appoint the 


us was of the nature of a will. But we 
still think that the Collector was nota 
person, — hat is, the Collector as represent- 
ing the Court of Wards,—why, within the 
meaning of this Seetion of the law, could 
be said to be entitled to such right ander 
the circumstances of the case before us. 


Almed Rza, the persou who execute! the 


documont in questivu, did no doubt sincerely | 


desire, and did express his desire, that the 
Court of Wards siuould adminis er to the 
estates of his minor culdren. Ile desired 
sumething, more, than this: he desired that 
the Court of Wards should administer to the 
Wholy of hig estate. But the question stuli 


, Court of Wards to be the executor of auy 


| æ a . 
. estate, Whether itis an entire estate or nor 
i 3 
but of any estate of that person, then under 
, the provisions of Act XL of 1858, the 
; Court of Wards becomes an ex:eutor of 
trhat estate and may act ns such executor 
ı Before we could adopt and act upon any 
isach doctrine, we shoald tequire very strong 
. pa p . = d 
| nuthority on the poiut. But no such autho- 
rity of any kind has been shenn to us 
T oat : 7 ' ’ i 
We See very distineilj wha: the Court of 
Wards is under the iaw, We are not shewn 
that it is any thing except what it is there 
: described to be. We are certainly not shewn 
» that the Cours of Wards is a person within 

he meaniug of As 130 

„the meauiug of Ast AL of 1303, aad aU 
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a a e 
entitled to administer to the estate by virtue , verse the order of the Court below and can- 
of n will or deed executed by a private » cel the certificate granted by it. 
aie l | We think, too, there is not only no ob- 
We think, therefore, that the Court be- : jection, but that on the ‘contrary there are 
low was wrong when it granted a certificate | certain manifest advantages in dividing .the 
to admivister to this estate to the Court of i certificate in this case, namely, that Rowshun 
Wards ; and the question only remains whe- | Jehan should take out n certificate to ad- 
ther when we set aside this order we shal], Minister to the estate of her four sons, and 
in the place of it direct that n ‘certificate be Meheroonissa should take out a certificate 
granted to the applicants before us. The, t0 sdminister to the estate of ber two graud- 
law says (Section 7)—“ If there is no person ee 
“so entitled, or if such person is unwilling | 
“to undertake the trust, and there is any near 
“relative of the minor who is willing and fit 
“to be entrusted with the charge of his pro- 
“ perty, the Court may grant a certificate to 
* such relative.” : 


We think the applicants are entitled to 
their costs in this Court and in the Court 
below, and we assess the costs here at 
rupees 100, 





Now, there has not been in this case avy | The 9th September 1870, 
sort of hesitation on the part of the Collector, , _ 2 
or of auy person, in Saying that the applicants | Present: 


before us are not fit to be entrusted with mie 
charge of the property of the minor. From | 


the papers from the Board of Revenue read Appeals under Clause 15 Letters Pa- 
out to us, it appears that the Court of Wards| tent — ‘ippeals to Her Majesty in 
represented by the Board of Revenue had no Council. 
objection to the persous of the present appli- 

cants, The Board cf Revenue expresses 

simply a doubt as to whether those persons | The Court of Wards, on behalf of the Rajah 
can administer to the estate in the face of! of Durbhangah, Appellant to England, 
the document which was in their possession. | 

But as to the fitness of those persons they 
express no objection-; neither was there any | Rajah Leelanund Singh Bahadoor, Re- 
objection made by the Collector in the Court spondent to England. 

below: and in the fact which the learned | 
Counsel Mr. Woodroffe has pointed out to | Baboo Onookool Chunder Mookerjee for 
us that one of these persons during the life- Appellant. 

time of Ahmed Reza actually did administer Mr. J. W. B. Money for Respondent. 

to the estate of two of the minors before us, l 
in that fact there is evidence that even in; In cises heard by the Migh Court in its appellate 
the mind of Ahmed Reza himself there was | Jurisdiction where the Judges are equally divided in 


À ; i opinion, a party desirous of appealing is bound to ap- 
no objection to the fitness of one at least of peal undor Clause 15 of the Letters Patent before he 


these ladies. He might have thought, aud 1 can appeal tothe Privy Council, 
apparently he did think, that the Cours of: | 
Wards was more fit, but he did not say that: 
these persons were unfit, And again the, 
Judge himself distinctly says in a finding ' 
which is not contravened by Baboo Onookool | ment pleader, that the learned Judges who 
Chunder Mookerjee on the purt of the Court} jousd the decree against which the appeal 
of Wards, that he does not say that the ap- | is to be preferred diifered in opinion. 

plicants before him ‘are not fully competent | 
to tuke charge of the estate in point of fitness It has been held hy majority of ‘the 
as well as in that of propinquity of relation- Judges that Clause 15 of the present Letters 
ship.” It appears, therefore, that the ladies | Patent of the High Court applies to cases 
_ who are the applicants before us are fit and | heard in that Court in its appellate jurisdic- 
proper persons to administer to the estate, | tion, so ns to give un appeal from, n decision 
and we direct that 2 certificate be granted | passed by the High Court in appeal where the 
t9 then) for such administration, and we re-! Judges are equally divided iu Opinion į and 


The Hon'ble L. S. Jackson, Judge. 


In the matter of 


“Versus 


Jackson, J.—Ir is brought to the notice 
of the Court in this case by Mr. Money who 
appears for Rajuh Leelanund Singh Bahadoor, 
und it is- admitted by the Senior Govern- 





+ 
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conseqnently it would appenr that the pe- 
titioner will be first bound to appeal to the 
High Court, beenusa the 39th Section of 
the Letters Patent restricts the appeal to 
the Privy Council to those cases “from 
which an appeal shall not lie to the snid 
“ High Court under the provisions contained 
“in the 1dth Clause of these presents.” 








It appears that the judgments in this ease 
have only very recently been signed, and 
the decree has not yet been drawn np. It 
appears to me, therefore; that I can make 
no order in this matter until the deeree has 
heen prepared, and until I am satisfied by 
the Government pleaders that the matter 
upon which the Court of Wards desires to 
appeal to Her Majesty in Council is not ong 
upon which they have an appeal to the High 
Court, 





The 9th September 1870. 
Present: 


The Hon’ble L. S. Jackson, Judge. 


Ord\r under Act Bi: of 1858—Valua- 
\ tion—Appeal. 


Mussamut Pearee Daye, Petitioner, 


VETSUS 


f / 
Hurbuns Koer, Opposite Party. 


Mr. R. E. Twidale for Petitioner. 
No-one for Opposite Party. 


An appeal from an order under Act XL of 1858, ap- 
pointing a person to be guardian of a minor and man- 
ager -of his property, bears no value and ennnot be 
carried to Her Majesty in Council. 


Jackson, J.—Iv napperrs to me that the 
petitioner is not entitled to appeal to the 
Privy Council, The petition has been 
framed as if the estate of the minor, which 
is valued at 90,000 or one Inc of rupees, were 
in question ; but the estate is not in reality 
in question at all, 


Under Act XL of 1858 the care of the 
person of all minors and the charge of their 
property being subject to the jurisdiction of 
the Civil Courts, the Zillah Court neted in 
the exercise of that jurisdiction in appoint- 
ing a certain person, being the opposite 
party, to be the guardinn of the minor and 
to manage his property, 
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By the 28th Section all orders passed in 
the Civil Courts in such matters are open 
to appeal under the rules in force for ap- 
pealing in miscellaneous cases from the 
orders of such Courts, and in pursuance of 
that privilege an appenl was made to this 
Court. That appeal was not made in re- 
spect of the estate of the minor, but in ve- 
spect of the contending claims of the parties 
to be guardian and manager of the minor, 
It is not snid, and I think it cannot be 
said, that the value of the petitioner’s claim 
in that respect was valued at one lac of rupees 
or that it bore value at all. 


I think, therefore, tlint the case does nok 
come within tha terms of the Clause relating 
to nppenls to Her Majesty in Council, and 
that leave must be refused. 





The 9th September 1870, 
Present: 


The Hon’ble E. Jackson and Sir Charles 
Hobhouse, Bart., Judges. 


Section 119 Act VIII of 1859—Bec= 
tion Li Act ERTII of 186l1—Lrecu- 
tlon— Allegation of fraud—Proce= 
dure. 


Case No. 248 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Midnapore, 
dated the 14th April 1870, affirming 
an order of the Subordinate Judge of 
that District, dated the 2nd October 1869. 


Hemmo Moyee Dayee (Judgment-debtor) 
Appellant, 


Versus 


Messrs. R. Watson and Co. (Deeree-holders) 
Respondents, 


Baboo Bhowanee Churn Dutt for 
Appellant, 


Mr. R. T. Allan and Baboo Mohinee Mohun 
Roy tor Respondents. 


W obtained a decree against D and others, founded 
npon a solehnameh said ta have been pur in by them, 
Certain property belonging to D was attached in execu- 
tion, and a notice of sale proclaimed. Thereupon D 
eame into Court alleging that she had never had notice 
of the original suit, and that the solehnamah put iu. as 
far as she was concerned, was a cheatanda forgery, and 
asked for an inquiry and to be relieved from the execu- 


! tion. 
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Herp that the decree was not an ex-parte decree, and | 9 ellant ; and secondly, because the applica- 
could not therefore be disturbed by a resort to the pro- PP ? J; pI 


visions of Section 119 Act VITI of 1859. tion was not made within proper time, even 


TELD that as the question raised went behind the | if it can be snpposed that the decree ws 
decree, it could not be gone into under Section 11 Act} an ea-narte decree. But if the applicant 
XXIII of 1861 which pre-supposed the existence of the wishes for an enquiry of the charges, of frand 


ecreé, . ' 
g and forgery which she says have been ccmmit- 


Per Jackson, J.—If the applicant desired an inquiry | e. 
into the charges of traud and forgery, her proper course’ f€d against her, she ought to apply directly 


was to apply directly for that purpose, and the Court for the purpose, and I think that the Court 
should enquire into her charges. ‘should enquire into those charges, 


Jackson, J.—Y THINK that this special : 
appeal must be @lismissed. Messrs. Watson | oats, Sixteen rupees being allowed for 
and Co, obtained a decree against Radhika | leaders f z 

i pleader’s fees. 
Pershad Roy, Sreenath Roy, and Ilemmo 
Moyee Dayee, founded upon a solelinamah | Hobhouse, .J.—I agree that the special 
said to have been put in by them. They ‘appeal must be dismissed. LI-think it is 
executed that decree, and in exeeution | quite clear that the judgment-dehtor, the 
attachment against certain property belong- : special appellant before us, could not Suc- 
ing to the judgment-debtor emo Moyee , ceed in disturbing this decree by any resort 
Dayee was issued, and subsequently a notice! to the provisions either of Section 119 of 
of sale was proclaimed, Thereupon Tlemo; Act VIII of 1859 or of Section 11 of Act 
Moyee Dayee came into the Court andj XXII of 1861. Her endeavour was to 
alleged that she never had any notice of‘ eet rid of the decree altogether, If the - 
the original suit, that she had not putin: decree had heen an ex-parte decree, she 
any solehnamab, and that the solehnamah, ; might have got rid of it by having resort 
eo far ns she wns concerned, was a cheat] to the provisions of Section 119. But it 
and aforgery ; and she asked that an enquiry | was not an ex-parte decree, and therefore 
might be made and that she might bere-|she could not resort to the provisions of 
lieved from the execution of the decree. that Section of the law. ‘Then she conld 
i not resort to Section 11 of Act XXIII of 
: 1861, becanse by that Section it is pre- 
| Supposed that a decree exists, and the 
| Section does not contemplate the ense of 
| 


The special appeal is dismissed with 


Wer application was specially put in as 
under Section 119 Act VIII of 1859. She 
stated that the decree was in fact an ex-parte 


neces E P Bo a 2 those persons who wish to get rid of the 
question might ua are ae do ‘decree altogether, but the case of those 
whether such a decree had been properly | persons who admit that there is a decree, 
passed against her. 


and because there is a decree and because 


Both the lower Courts decided agninst | they are parties to that decree, they on 
her on the ground that she was heyond the some ground or other object to the execu- 
time laid down in Section 119. The special , tion of that decree. 
appeal to this Conrt is that even if she is | 
beyond the time laid dawn in Section 119°: Tt then Pers whether, on the .other 
of the Act, the question might be tried ground of special appeal taken, the first 


under the provisions of Section I1 Act Court was not bound to enqnire into the 
XXIII of 1861, allegation of fraud mnde before it hy the 


specinl appellant with a view to get rid 

I think there enn he no doubt that no:of the decree. Ido not think that in this 
question under that Section ean be gone particular case it was bound to do so, and 
into which goes behind the decree. Any I give no opinion at all as to whether gener- 
question relating to the execution of the ally in any canse it is so bound. The reasons 
decree, taking the decrea ns it stands, is why I do not think that it is so bound in.this 
open to enquiry under that Section, This , case nre these.viz., that the allegation of fraud 
ground of appeal must therefore, in my was an extremely vagne and general one s that 
opinion, fail. “it was not supported by any verified petition 
or any statement on oath ; and that when the 

Tt seems to me also that the Courts were first Court refused to go into the matter of 
quite right in the decision which they have frand, there was no appeal to the Lower 
given with regard to Section 119 of Act: Appellate Court, which was the other Ccurt 
VIII of 1859 ; because, in the first place, of fact, upon the question of this alleged 
no ex-parte decree was pnussed against the fraud, It seems to me, therefore, upon this 
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point that the allegation was one which the | relied is not admitted by the defendaut as 
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special appellant before us never really | the Lower Court has found. We have had 


intended to pursue ; and whether, therefore, 
the Court sitting as a Court in execution 
of decred was or was not bound to enquire 
into this allegation (on which point I give 
no opinion), I do not think that it ought to 
enquire into this allegation of fraud. I may 
mention that the course which I should have 
thought preferable in a case of this kind is 
that pointed out by the learned Judges in 
the case reported in I Weekly Reporter, 
page 29, Miscellaneous Rulings. 


I agree in dismissiug this appeal with 
costs, sixteen rupees being allowed for 
pleaders’ fees. 


The 12th September 1870. 
Present : 


The ITon'ble Q. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Pottah— Boundaries— Jurisdiction— 
Slause 6 Section 23 Act X o 
1859. l 


Case No. 683 of 1870. 


_ Special Appeal from a decision passed by 
the Second Subordinate Judge of Hoogh- 
ly, dated the 17th January 1870, modify- 
ing a decision of the Moonsiff of Sutkea, 
dated the 30th September 1869, 


Sheeb Chunder Mahneeah (Defendant) 
Appellant, 


VETSUS 
Brojonath Aditya (Plaintiff) Respondent. 
Baboo Mohendro Lall Jitter for Appellant, 


Baboo Unnoda Pershad Banerjee for 
Respondent, 


Where a pottah purports to convey so many beegahs 
of land ‘* more or less” within certain boundaries, the 
“est of what is really conveyed is not the area of the 


— its boundaries, 
„2 “a suit to recover possession on the ground of illegal 
ejectment, a Collector has no jurisdiction to inquire into 


any matter having reference to the rights of the 
parties, 


Hobhouse, J.—THE objections taken in 
special appeal are these :—First of all, that 
a certalu poltah upon which the’ plaintiff 


the defendant's statement read over to us, 
and we find that there is a distinct ad- 
mission of the pottah,—au admission which 
goes to the full extent of saying that the 
defendant did not only in words but in fact 
admit the pottah by actually taking the rents 
which were laid down in the pottah. 


It is then said that the p@ttah itself has 
been misconstrued, and that whilst the 
pottah in reality simply conveyed one-half 
of the julkur which was in dispute, it has 
been held to couvey the whole of it. The 
answer to this is that the pottah itself pur- 
ports to convey one beegah of land, more 
or less, and within certain boundaries. The 
test, therefore, of what was really conveyed 
was not the area of the land, but the bound- 
aries of that land, and those boundaries lave 
been found as a fact by the Court below to 
be definitely those of the lauds of the jul- 
kur which the plaintiff claimed, When, 
therefore, the Court below has given a 
decree to the plaintiff in accordance with 
those boundaries, it has properly construed 
the pottah. 


It is then urged that the matter was a 
res judicata by the Collector on a furmer 
occasion, and it is said that the plaintiff's 
vendor on that occasion claimed possession 
of this julkur once before in the Collector’s 
Court, sand the Collector then simply gave 
him possession not of the whole but of ouly 
half of the julkur, and so it ig suid that the 
matter has been once for all decided, in 
the presénce of the person from whom 
the plaintiff derives his title, iu a com- 
petent Court, and which Court has held that 
the plaintiff is entitled not to the whole 
of the julkur but only to the half of it. 
The answer to this is that the Collector 
on the previous occasion had no jurisdic- 
tion at all to go into the rights of the 
parties. His jurisdiction was confined by the 
provisions of Clause 6 Section 23 Act X of 
1859, to determine whether the plaintiff 
before him had been illegally ejected and so 
wis entitled to recover possession. It was 
a simple possessory action, aud the Collector’s 
jurisdiction was defined to enquiring whether 
or not the plaintiff had been illegally eject- 
ed; and if he had been, then it would have 
been the Collector’s duty to put him again 
into possession, and the Collector had no 
jurisdiction when the case was before him 
to enquire into any matter having reference 


i to the rights of the parties, 


eB 
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The next objection is that the lower 
Court has not sufficiently considered the acts 
and conduct of the parties with reference to 
the property now claimed by the plaintiff, 
and it is snid that on the previous occasions 
the plaintiff's vendor himself sued in various 
Courts not for the whole julkur but only for 
half of it. ‘Tle answer, however, to this is 
that the Court did in fact take into con- 
sideration the acts and conduct of the parties, 
and that at a time which showed much more 
couclusively what the rights of the parties 
now are than could any previous act and 
conduct in other Courts of justice; for the 
question before the Court was, what was the 
right which now belonged to the plaintiff, 
and not what belongad to him formerly ; and 
upon this question the Court below has taken 
the best evidence possible—the evidence of 
the defendant himself, and upon that evi- 
dence has found as a fact what the rights of 
the plaintiff in this ense are. 


It is then contended that the defendant is 
not liable for damages, because it was by an 
act of God and not by any act of the defen- 
dant that the damages were brought about. 
It seems, however, that the facts are that 
the defendant attached one-half of the jul- 


kur in question, and that consequently the 


plaintiff was not able to take the fish, which 
belonged to him, out of the julkur, and the 
Of 
course, the act of carrying the fish away was 
not the direct act of the defendant ; but it 
need hardly be pointed out that if the de- 
fendant had not attached the julkur iu ques- 
tion, the fish would not have been carried 
away. There is, however, this amount of 
force in this objection, that the defendant did 
not attach the whole of the julkur, but 
a'tuched only half of it: it is just, therefore, 
that he ought not to be made liable to pay 
the whole damages, but only half of them. 


floods came and carried away the fish. 


The dumages found are Rupees 39, and we 
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therefore reduce them to half of that sum, 
that is, Rupees 19-8. On the whole, how- 
ever, we think that the defendant has failed 
in this special appeal, and we therefore dis- 
miss it with costs. 





The 12th September 1870. 
Present: 


The Hon’ble G Loch and Charles Hobhouse, 
Bart., Judges. 


Section 138 Act VIII of 1859 — Pro- 
duction of Registrar's books. 


Case No. 647 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the Tth January 1870, afirming a 
decision of the Moonsiff of that District, 
dated the 8th April 1869. 


Mon Mohinee Dabee (one of the Defendants) 
Appellant, 


VETSUS 


Sreedahma Churn Rannah (Plaintif) and 
another (Defendant) Respondents. 


Mr. R. T. Allan and Baboos Ashootosh 
Dhur and Kalee Mohun Doss for Appellant. 


Baboos Kishen Succa Mookerjee and Hem 
Chunder Banerjee for Respondents. 


In asuit on a registered bond in which defendant 
asked the Court to send for the registration books, with 
a view to prove the non-existence of the bond at the 
time it purported to be certificated : HELD that as defend- 
ant had failed to summon the Deputy Registrar, it was 
not necessary for the Judge to use the discretion given 
in Section 138, Act VIII of 1839, 


Loch, J.—In special appeal, the pleader 
for the special appellant proposed for the 
Court’s. consideration, first, whether the 
plaintiff was entitled to attach and sell the 
interests mentioned in this case. As, how- 
ever, this point was not taken in the peti- 
tion of special appeal, the Court declined 
to hear it. 


The next point taken was, that the lower 
Court had not exercised a proper discretion 
in refusing to send for certain records from 
the office of the Deputy Registrar, as asked 
for by the defendant. The object of the 
defendant in mnking this application appenrs 
to be this. The bond upon which the 
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plaintiff has brought his suit bears date the 
16th Bhadro 1278, and it was registered 
on the 29th Falgoon 12743 but there is a 
certificate signed by the Deputy Registrar, 
of the 8th Assin 1273, which shows that 
the dociment was produced before him on 
that date. The defendant contended that 
the bond produced by the plaintiff was not 
in existence at the time it purports to be 
certificated, and consequently he asked the 
Court to send for the Reyistrar’s books in 
order to compare them with the document 
then before the Court. 


Now, it is quite clear that it was unneces- 
sary in such a case for the Judge to use the 
discretion which he is permitted to use by 
Section 138, Act VIII of 1859. The 
defendant might have summoned the Deputy 
Registrar, and examined him with regard 
to the entry upon the back of the document, 
or.he might have summoned him to produce 
the book aud asked the Court to compare it 
with the document ; he having failed to do so, 
we do not think that the Court was bound at 
all to use the discretion given in the Section 
referred to above. And further, we say that 
itis not a discretion which is intended to be 
used simply because a party, whether the 
plaintiff or the defendant, fails to prove his 
case. 


With regard to the third ground, namely, 
that, the Subordinate Judge ought at all 
eventsto have directed the sale of the mort- 
gaged premises to be made subject to the 
. defendat’s ijarah lease, we think itis quite 
unnecessary to express any opinion on the 
point, for it did not really arise in this 
case, 


The special appeal is dismissed with 
costs. 





The 22nd June 1870. 
Present: 
The Hon’ble Sir Richard Couch, Kt., Chief 


Justice, and the Hon’ble J. B. Phear, 
Judge. 


Pawnee—tInterpleader suit— Small 
Cause Court—Act IX of 1850. 


Reference to the High Court by the First 
Judge of the Court of Small Causes 
at Calcutta. 

Bhunjee Goviudjee and others (Plaintiffs,) 

versus , 

Monohur Doss nnd Sewnarain ( Defendants.) 
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"Ryde for the Plaintiffs. 


No one for the Defendunts. 


In execution of a decree of the Small Cause Court 
obtained by A against. B, goods of B in pledge with 
C were seized by and kept in the possession of a 
Bailiff of the Court. C instituted an interpleader 
suit against & to recover possession of the goods, 
HELD that the seizure by the Bailiff while the gooda 
were in the possession of C, entitled C to maintain the 
suit, and a decree was accordingly given him with cests 


Case.—In this suit, whitch was an inter- 
pleader suit under Section 88 of Act IX of 
1850, the plaintiffs claimed as pledgees to 
recover three bales Nos. 869,875, nnd 867, 
marked J. A. M. of lougcloth, seized 
under a writ of execution of this Court 
dated 11th May 1870, or the value thereof 
rupees 1,000. 


In my judgment I declared that the plaint- 
iffs had a bond fide pledge on the property 
attached by defendants, and ordered that 
their claim should be dismissed, but that the 
right, title, and interest of the judgment- 
debtor should alone be sold. 


I delivered judgment subject to the opi- 
nion of the High Court (which I have now 
the honor, in accordance with the request 
of the plaintiffs Counsel, Mr. Hyde, to ask) 
on the following point, viz:— 


“Tt having been found that the money 
“was advanced and that the pawn was a 
“ bona fide one, and that the goods were in 
“the possession of the pawnee at the time 
« of the seizure, and that the time of the 
“pawn had not then expired, whether the 
‘learned Judge was not wrong in point of 
«law in not ordering the property to be re- 
“leased to the plaintiffs, pawnees, and whe- 
‘ther he ought not to have ordered defend- 
“ ants (the execution-creditors) to pay plaint- 
“ iffs their costs.” 


In Scott versus Scholey, (8 East p. 467,) 
the question as stated by Lord Ellenborough 
amounted ina few words to this,—vz., whe- 
ther an equitable interest in a term of years 
could be sold under a feri facias ; and Lord 
Ellenborough held that it was not, because 
the language of the writs and of the return 
evidently imports that the goods which are 
the subject of them are properly of a tan- 
gible nature, capable of manual seizure and 
of being: detained in the Sheriffs hands 
and custody, and capable also of sale and 
transfer by the Sheriff. 
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In Legg versus Evans (6 M and W, 36) 
the goods attached and removed hy the 
Sheriff were not the general property of 
the judgment-debtor, but of a third party 
wholly unconnected with the suit ; and all 
that the judgment-debtor had in them was 
such special property as arises out of n 
lien, and what the Sheriff proposed to sell 
was not the goods but the lien upon them. 
Baron Parke here held that the lien could 
not be seized, partly because it was not 
tangible and partly because the moment the 
goods were removed out of the judgment- 
debtor’s possession his lien over them 
ceased to exist, and therefore could not be 
sold, and there remained nothing else that 
could be sold. Neither of these cases 
however is in point; asin both of them, 


the equitable interest or the lien which it} 


was intended to sell was the property of 
the judgment-debtor. Here the lien is the 
lien of a third party, and it is not proposed 
to sell if, but the goods of the judgment- 
debtor subject to the third party’s lien. - 


In Proctor versus Nicolson (7 C & P, 67) 
Lord Ahinger held that the Sheriff under a 
„wiit of fi fa. against the guest can only take 
the guest’s goods subject to the lien of the 
landlord for his bill: which seems at least 
to recognize that in that mode he can take 
them. In the argument in Legg versus 
Evans, itis stated that in Tidd's Practice, 
p.e 1003 of one edition and p. 1009 of an- 
other, the law is differently laid down. The 
only case I cau find directly in point is that 
of Rogers versus Kennay (9 Q. B., 595), and 
that is ‘certuinly in favor of Mr. Hyde's 
contention. But it appears to me that that 
case went astray on a point of pleading, and 
the judgment appears to have been based on 
Legg versus Evans, which is stated by Lord 
Denman to have been directly in point. 
This it clearly was not, the intention in that 
case having been to sell the special property 
of the judgment-debtor in the general pro- 
perty of un’ unconcerned person; while in 
Rogers versus Kennay, as in the present case, 
the object is to sell goods which are the 
gencral property of the judgment-debtor 
but to sell them subject to the special pro- 
perty of a third person in them with which 
special property it is not desired at all to 
interfere. But whatever may be thought of 
the doctrine of the interpleader claimant's 
special property in cases of trover and 
detinue-ns applied in Rogers versus Kennay, 
‘it appears to me that there is a peculiarity 
ju (he easa before me which renders the 
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bearing of those forms of action entirely 
inapplicable. The Bailiff of this Court 
has seized the goods, hut has vot removed 
them, and will not do so, The goods are 
now and have all along been, and will be 
up fo and after the sale, in the possession 
and custody of the interpleader claimant ;' 
the prwnee, though no doubt they are also 
in the custody of the law. Under these 
circumstances, it appears to me that neither 
trover nor detinue would lie, it being im- 
possible to allege conversion. Until the 
expiry of the period for which the goods 
were pawned, the interpleader claimant has 
not that right over the attached goods, and 
that right has not been and will not be 


disturbed, 


The judgment of the High Court was 
delivered as follows by 


Couch, C. J.—The Judge of the Small 
Cause Court does not appear to doubt that 
plaintiffs have a special property in these 
goods which entitles them to possession, but 


‘he says that the goods not having been re- 


moved from their possession, and not going 
to be removed, they are still in possession 
of the property, although at the same time 
the goods are in the possession of Bailiffs 
of the Court, and in the custody of the 
law. But these two possessions cannot be 
reconciled. The possession of the Buailiffs 
in execution of the decree of the Small 
Cause Court is of such a character that it 
cannot exist at the same time as the posses- 
By 
Section 69 of Act IX of 1850, “ the Bailiff 


executing any process of execution against 


the goods of any person, may, by virtue 
thereof, seize and take any of the goods of 


such person (excepting the necessary wear- 
ing apparel and bedding of such person or 
his family, and the tools and implements 
of his trade);” ang by Section 73, the goods 
are 
fit place, or they may remain in the enstody 
of a fit person approved by the Judges to 
he put in possession by the Bailiff. All this 
is in consistent with the goods being still in 
the possession of the plaintiffs, and in our 
opinion the Judge of the Small Cause Court . 
is clearly wrong in saying that the posses. 
sion of the plaintiffs has not been interfered 
with. 
that there was no conversion, and the plaint- 
iffs had no cause of action until the expiry 
of the period for which the goods were 
pawned, The seizure of the goods whilg 


to be deposited by the Bailiff in some 


Then he appears to have considered 
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thoy were in the possession of the plaintiffs 
was sufficient to entitle the plaintiffs to 
maintain this suit. It is true the Bailiff did 
not seize the gonds for his own use ; still it 
was dealing with the goods in a way which 
was incdnsistent with the right of the plaint- 
ifs. The case of Rogers versus Kennay is 
quite in point, and ‘did not proceed on the 
ground of the form of action, but was really 
on the principle of the law. The seizure 
by the Bailiff in this case was a seizure out 
of the possession of the plaintiffs. 


The question which is put to us i8,— 
“ Whether the learned Judge was not wrong 
in point of law in not ordering the property 
to be released to the plaintiffs’ pawnees, and 
whether he ought not to have ordered defen- 
dants (the execution-creditors) to pay plaint- 
iffs their costs.? We think we must answer 
the question by saying that the learned 
Judge was wrong in point of law in not 
ordering the goods to be delivered to the 
plaintiffs ; and if he should have ordered 
that, we think that he should also have 
ordered the execution-creditors to pay the 
plaintiffs’ costs. We, therefore, answer the 
whole question in the affirmative, and order 
that the judgment be entered for the plaint- 
iffs as prayed for in the plaint, with costs 
of suit. The plaintiffs will also have the 
costs of reserving the question and stating 
the same for the opinion of this Court, and 
otherwise arising thereout. or connected 
therewith, to be taxed by the Taxing Officer 
of this Court. 


pe 


The 6th July 1870. 
Present: 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble J. B. Phear; 
Judge. : 


Statute of Frauds. 


Reference to the High Court by the First 
Judge of the Court of Smali Causes at 
Calcutta. 


Neckram Jamadar. ( Plaintif), 
VETSUS 
Issuree Pershad Puchoory (Defendant.) 
Phillips for the Plaintiff, 
Moody for the Defendant. 
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The 4th Section of the Statute of Frands does not 
apply to suits in which the defendant is a Hindoo. 


Case.—Tue plaintiff sued the defend- 
ant for Rs. 266-5-6 on the following cause 
of action. 


For that you became surety to the plaint- 
iff for one Ruteeram Opadhea and induced 
the plaintiff to receive him in employ on the 
guarantee of such suretyship, and that the 
said Ruteeram Opadhea has not accounted 
for certain moneys which la had collected 
in the ordinary course of his duties, where- 
by the plaintiff has sustained damages to 
the amount stated. 


The pleas were these :— 
Non-Assumpsif. 
Never Indebted. 


The evidence of the plaintiff himself was 
that he, the plaintiff, was Jamadar of Dur- 
wans at the Bonded Warehouse, and was 
security for all the’ Durwans and appointed 
them all; that Ruteeram was one of those 
Durwans, and had embezzled the sum of 
Rs. 315-10-6 ; that plaintiff had been induced 
nearly 4 years ago to appoint, Ruteeram at 
the request of the defendant, whose nephew 
Ruteeram was, and on an undertaking by 
the defendant which was in the following 
terms, viz.,— ‘If you suffer any loss by his 
negligence, or if any money be missing, 
I will pay ;” but that this undertaking or 
agreement was not in writing nor had any 


| written memorandum or uote of it been 


signed by the defendant or any agent of 
his or been taken by any one. 


I took no further evidence, as Mr. Moody, 
Counsel for the defendant, contended that 
the case must be dismissed under the 4th 
Section of the Statute of Frands, and I was 
inclined to agree with him on the principle 
laid down in Leroux vs. Brown(12 C B,J801). 
I considered that under Section 27, Stat. 21 
Geo. III C. 70, the Hindoo Law in mat- 
ters of contract and dealing was the lex loci 
of Calcutta, and as such regulated the sub- 
stantive law applicable to this case, but that 
the 4th Section of the Statute of Frauds 
differing in this respect from the 17th 
Section which relates to the validity 
of the contract, and not to the mode in 
which it shall be proved, and which has been 
held in the case of Borradaile versus Chain- 
‘sook (t Hyde, page 51), not to apply to snits 
against Hindoo defendants, was the lex fori 
and as such regulated the modein which 


306 Civil 


THE WEEKLY REPORTER. 


¢ 


Rulings. [Vol]. XIV. 


SSS a ei oh ee 


suits such as the present should be pro- | Charter of George the First, by which, in the 


secuted and the conditions on which they 
should be heard. X had thought that the 
carefully considered and separately delivered, 
dut concurrent, judgments of Sir Lawreuce 
Peel, Sir Arthur Buller, and Sir James 
Colvile in the case of Beerchund Poddar 
versus Romanauth Tagore and others, (1 
Taylor avd Bell, pnge 131,) had iu 1849 con- 
clusively settled the effect of the 17th Sec- 
tion of Stat. 21 Geo. III C. 70, and should 
have felt no hesitation in dismissing the suit. 
I was pressed, however, with the recent 
judgment of the High Court in the case of 
Jugodomba Dossee versus J. M. Grob and 
others, reported in this day’s Daily Exami- 
ner, in which, if correctly reported, a decided 
contrary opinion appears to be expressed. 
I therefore dismissed the case, but in doing 
.80 gave judgment contingent upon the 
opinion of the High Court upon the 
question :— 

Whether the 4th Section of the Statute 
of Frauds does not apply to suits in which the 
defendant is a Hindoo, 


Should the Honorable the Judges be of 
opinion that that Section is not applicable. 
I shall proceed to hear the case on its 
merits. 


The. judgments of the High Court were 
delivered as follows by 


Couch, C. J.—The first Judge of the 
Small Cause Court has referred for the 
opinion of this Court, the question whe- 
ther the 4th Section of the Statute of 
Frauds does not apply to suits in which 
the defendant is a Hiudoo, having held, upon 
the authority of the case of Leroux ws. 
Brown, 12 ©. B., 801, that it does apply. In 
that case it was held that the 4th Section of 
the Statute, unlike the 17th, has reference to 
the mode of procedure, and not to the 
formality of the contract ; and consequently 
that an action would not lie in the Courts of 
England to enforce an oral agreement made 
in France (and valid there) which, if made in 
England, would not, by reason of | the 
Statute of Frauds, have been sued upon. 
Although this decision has been questioned 
on more than one occasion by an eminent 
Judge, Mr. Justice Willes, it has not been 
overruled ; and the first Judge was, no 
doubt, at liberty to found his decision upon 
it. We must, however, see whether it is really 
a binding authority upon the question which 
has been put. The Statute of Frauds must be 
considered to have been introduced into Cal- 
gutta as part of the English Law, by the 


year 1726, the Mayor’s Court was established 
(Advocate-General of Bengal vs. Ranee Sur- 
nomoyee Dossee (IX Moore’s Indian Appeals, 
426.) Now, I cannot suppose that when it 
was introduced, any distinction whs made 
between the 4th and the 17th Sections, and 

that one was introduced as Jaw of procedure, 

and the other as a law affecting the formali- 

ties of the coutract. No case had then been 

decided in the English Courts in which such 

a distinction was made; and Mr. Justice 

Story, in his “ Conflict of Laws,” Section 

262, classes the two Sections together. As 

the effect of saying that no action shall be 

brought, whereby to charge any person upon. 
any of the contracts described in the 4th 

Section, is practically the same as saying 

that the contract shall not be allowed to be 

good ; it is not unlikely that the distinction 

which was made by the Court iu Leroux vs. 

Brown would uot occur to him. Mr. Justice 

Maule in that case says :—‘ It may be that 

the words used, operating on contracts, may 

in England render them void.” 


In the case, 1 Madras H. C. R., 26, 
Muttiya Pillai vs, Western, the Court held 
that ina suit in the Court of Small Causes 
at ‘Tanjore,in which the defendant was a 
British-born subject, the 4th Section of the 
Statute of Frauds was applicable. This 
decision cauuot be supported if the 4th 
Section is only a law of procedure, as no 
part of the Statute of Frauds has ever been 
made part of the procedure of a Mofussil 
Small Cause Court. In Borradaile vs. Chain- 
sook Buxyram, 1 Hyde, 68, Mr.’Justice Wells 
says:—“ It is remarkable that. from the time 
of the passing of the 21 George IIL. C. 70, 
down to the present time, the Statute of 
Frauds has never been pleaded as a defence 
on behalf of a Hindoo or Mahomedan; and 
this is a strong circumstance to show that 
the view I take of the law is the correct 
one, ns many cases must have occurred in 
which the defence might have been raised, 
if applicable to Hindoos and Mahomedans.” 
Ifthe 4th Section has been considered in 
India not a law of procedure, but as of the 
same nalure as the 17th Section, which it 
certainly appears to me it is, notwithstand- 
ing the difference in the language of the two 
Sections, I do not think we are bound, upon 
n decision of an English Court, to alter that 
stafe of the law, when the effect would 
really be to make the law of contracts for 
Hindoos and Mahomedans in the Presidency 
town different from what itis in the mofussil, 
I also think that as the intention of the ITA 
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Section of the 12 Geo. IIL, S. 70, was to 
preserve to the natives of India their own 
laws and usages in questions of inheritance 
and succession and matters of contract and 
dealing between party and party, it may be 
construed so as to include the proofs of 
authentication of the contract as being ue- 
cessary to its validity. They differ from the 
limitation of the time for bringing a suit upon 
it. In Section 260, “ Conflict of Laws,” 
Mr. Justice Story says :— Another rule, 
naturally flowing, or rather illustrative of 
that already stated respecting the validity 
of contracts, is that all the formalities, 
proofs, or authentications of them, which 
are required by the lex loci, are indispensable 
to their validity everywhere else.” And 
there is a difference of opinion whether the 
mode of proof isto be deemed part of the 
vinculum obligationis (West lake on Private 
International Law, 160.) 


Tt remains to mention a case reported in 
the appendix to the second edition of volume 
Ist, Bombay H. C. R., p. 1, Manickjee Ma- 
hervanji vs. Rohimtulla Allubhai, in which it 
was held by the Supreme Court of Bombay, on 
u caso referred by the first Judge of the Court 
of Small Causes, that the 4th Section of the 
Statute of Frauds is not applicable to Maho- 
medans. For the above reasons, I am of 
opinion that the judgment in the Small 
Cause Court must be reversed, and a new 
trial ordered, and that the defendant should 
pay the costs of reserving this cuse, &c. 


Pheur, JI agree with the Chief Jus- 
tice, but I desire to guard myself from being 
supposed to throw doubt upon the correct- 
ness of tle decision in Leroux vs. Brown, so 
far as that decision goes to lay down that the 
enactment of the 4th Section of the Statute 
of Frauds is substantially a rule of procedure. 
Indeed, the more closely the Section is looked 
into nd considered, thesmore nearly impos- 
sible it becomes, asit seems to me, to class 

-it under auy other head. 


It is parallel, I think, with such a rule as 
that which would disqualify parties to a suit 
from being witnesses in their owu behalf. 
The effect of this rule in cases ofany parol con- 
tract, to which the party alone could speak, 
would be precisely analogous to that of the 
Ath Section of the Statute of Frauds, for 
obviously the aggrieved party would be de- 
prived by it of the only means which he pos- 
sessed of proving his contract ; and I sup- 
pose no one would consider a rule, which 
disqualified n certain class of persons from 
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appearing as Witnesses, to be anything other 
than a rule of procedure. But assuming the 
Section to be, strictly speaking, simply a 
rule of procedure, another question arises, 
which I take to be the cardinal question in 
this matter. For let us look at the immediate 
consequences of the rule. We sce that it 
renders it impossible ab initio for the parties 
to a certain sort of parol contracts to enforce 
their rights in a Court of law. It does not 
come in ex post facto like a|gw of limitation ; 
it does not leave the party who may desire 
to make himself safe the opportunity of 
doing so within any period following on the 
contract : if the other contractor will sign 
a memorandum, all well and good, but one of 
the parties alone cannot of himself do any- 
thing to meud his position. 





A rule of this nature, pregnant with these 
consequences, does directly affect the-poten- 
tial rights of parties under the contract from 
the very moment of the inception thereof ; 
and if it thus operates to deprive the parties 
of rights which, but for it, they would enjoy 
by virtue of any special law governing the 
contract, then the rule of procedure is in 
conflict with that law upon the very merits 
of the matter between the parties. At such 
a point it may, I think, will be questioned 
whether the principles, which admittedly 
guide the Courts of all countries in the 
administration of justice under a conflict of 
law, do not, in truth, necessitate the 
abandonment of the rule of procedure in 
favour of the law of the contract. ‘The 
Court of Common Pleas in Leroux vs. Brown, 
no doubt, went the length of holding that 
the rule of procedure must still be main- 
tained. I think I should hesitate a long 
time before I should be able to bring myself 
to concur in that conclusion. Fortunately, 
however, the case before us has elements in 
it which materially distinguish it from that 
of Leroux vs. Brown, The two laws which 
are here taken to be in conflict, are laws of 
the same country and ruling power, not of 
different countries. The mode in which 
these laws are to be adjusted or to be subor- 
dinated the one to the other, must be ascer- 
tained by giving a ressonable construction 
to all parts of the law prevailing here which 
bear upon the point ; and I need hardly say 
that, if possible, the law should be construed 
in such a way as to give a remedy to ageriev- 
ed persons rather than to take it away. 
Now, looking at the question in this light, 
we find ourselves immediately in front of 
the enactment, Section 17 of 21 Geo, LL, 


~ 


808 Civil 





C, 70, the words of which are “ Provided 
always ; and he it enacted that the Supreme 
Court of Judicature: at Fort Wiliam in 
Bengal shall have power and authority to 
hear and determine in snch manner as is 
provided for that purpose in tle Letters 
Patent, all and all manner of actions and 


suits agninst all gnd singular the inhabitants 


of the city of Calcutta, provided that their 
Joheritance and succession to lands, rents, 
aud goods, and all matters of contract and 
dealing between paty and party, shall be 
determined, in the case of Mahomedans by 
the laws and usages of Mahomedans, and 
in the case of Gentoos by the law and usages 
of Gentoos, &e.” 


Now, it is at once apparent that while the 
first part of this Section makes the manner 
of hearing and determining which comprises 
the procedure of the Supreme Court (and 
therefore impliedly, in my opinion, the 4th 
` Section of the Statute of Frauds) generally 
applicable to the actions and suits to which 
it refers, the latter part expressly cuts this 
down by the proviso that in cases of Gentoos 
all matters of contract and dealing ‘between 
party -and party shall be determined by the 
Jaws and usages of Geutoos ; in other words, 
the rule of procedure, if it affects the ‘origi- 
nal rights. of the parties, must, in the event of 


f 


conflict, give way to the law and usages of 
the Gentoos. 
tion makes the present case perfectly clear. 
- The operation of the 4th Section of the Statute 
of Frauds in the matter of a parol contract 


It appears to me that this Sec- 


between Hindoos would be practically to 
prevent rights from arising and being re- 
cognized, which hy the laws and usages of 
Hindoos, could be supported and enforced. 
Consequently the Section must not in such a 


case be allowed to operate, 


I concur with the Chief Justice as to the 
order which must be passed. 
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The 13th August 1870. 
Present: 


The Hon’ble J. B. Phear and W. Markby, 
Judges. É 


Usury—interest—IMahomedan Law— 
Act KVITI of 1855. 


Reference to the High Court by the First 
Judge of the Court of Small Causes at 
Caleutta, in consequence of a difference 
of opinion between the First and Fourth 
Judges of the said Court. 


Meeah Khan and Munnoo Khan (Plaintif's,) 
versus 


Bebee Beebeejan and Bebee Annoojan (De- 
Jfendants.) 


Neither party was represented before the 
. High Court. 


The prohibition in the Koran and the Bedaya against 
the taking of usury is not part of the: active unicipal 
Law of this country; and the Courts have always re- 
cognised and enforced the custom of taking interest 
as between Mahomedans, 


Per Phear, J.—Act 28 of 1855 repealed the Maho- 
medan Laws relating to usury. The words “laws relat- 
ing to usury” in that Act refer to laws effecting the rate 
of interest which ought legally to be stipulated for, 
and yot to laws which in strictness relate to usury, yet 
do nut meddle directly with the rate of interest. 


Case.— Tur plaintiff sued for rupees 84- 
12, balance of principal and interest due on a 
khut dated 24th Falgoon 1275. 


The defendant Beebeejan did not attend, 
but service of summons upon her was 
proved. ‘ 


The other defendant Annoo attended and 
admitted execution of the khut and made 
no defence. 


It was admitted that both the plaintiffs 
aud both the defendauts were Mahome- 
dans. 


Baboo Koonjolall Banerjee, the Judge be- 
fore whom the case came on iw the first in- 
Stance, gave the plaintiff a decree for rupees 
45-12 being the principal money only 
due où the khut and refused to allow any 
interest. 


This decision he based on the interpreta- 
tion given to Aet No. XXVIII of 1855 in 
the case of Ramlal. Mookerjee versus 
Harranchunder Duit® tried on the 27th An- 
nag 

* 12, W. R, Ori. Side Appeals, p, 9. 
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gust 1869 in the High Court on appeal be- 
fore the late learned” Chief Justice and Mr. 
Justice Macpherson, in which it was held 
that that Act did “no more than repeal the 
various Regulations and Acts which the Eng- 
lish Goverument of India had passed on the 

_ subject of usury.” According to this decision 
‘as the-Mahomedan Law is not repealed and 
does not allow a Mahomedan to charge an- 
other Muhomedan any interest whatever, 
(See Hedaya, Vol. IT, 489, Book XVI, Ch. 8), 
the Judge refused to decree for morethan 
the principal of the khat. 


The plaintiff’s pleader applied for n new 
trial on the ground that the decision of the 
High Court in the case abovementioned is 
at variance with the intention of the Legis- 
lature, as that is to be gathered from the 
words used in the preamble and in Section 
I of the Act, I thought that there might 
still be some doubt on the point, especially 
as the opinion of the late learned Chief 
Justice on the facts was sufficient to support 
the conclusion at which he had arrived, con- 
firming the decision of the Court below, and 
the expression of any opinion on this point 
was not necessary and does not appear to 
have beeu raised by the parties or concurred 
in by Mr. Justice Macpherson. I also 
thought that the terms of the first Section of 
Act XXVIII of 1855 point in a somewhat 
marked manner to British Statutes in the first 
instance,to Regulation Law in the second; and 
lastly ‘to al] laws in force,” under which it 
seems tome to have been the iutention of 
the Legislature to include Hindoo, Mahome- 
dan, and. customary laws. I was therefore 
inclined to give the plaintiffs a rule zis? 
calling on the defendants to show cause why 
there should not bea new trial granted. 
But’as my ‘colleague differed from me ou 
this point, I have the honor to refer for the 

“opinion of the High Court the point :— 
e 

Whether or not the Mahomediin Law on 
the subject of usury has been repealed by 
Act XXVIII of 1855. 


If the Honorable the Judges should be of 
opinion that it has not, the rule will be re- 
fused ; otherwise it will be issued. 


.A case turning on a similar point, but 
with reference to Hindoo Law, has been re- 
ferred for the opinion of the High Court by 
my colleague Mr. Thomson and myself, and 
the Judges will perhaps find it convenient 
- to consider the two cases together, 
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The judgments of the High Court were 
delivered as follows :—~ _ 


Phear, J.—If for the purpose of disposing 
of the matter now referred to us, it were 
necessary to answer specifically the question 
which is putto us by the learned first 
Judge of tho Calcutta Court of Small 
Causes, I think I should be .prepared to say 
that if ought to be answered in the affir- 
mative. : 


It seems to me almost *impossible with 
sound -reason to put a restriction on the 
generality of the words which are employed 
in Section I Act XXVIII of 1855. 
Those words declare that a certain specified 
English enactment, and certain specified 
regulations and parts of regulations, and ef 
laws in force in any part of the territories 
which are in the possession and under the 
Government of the East India Company, 
relating to usury, ave by that Act repealed. 
I have given my best consideration to the 
opinion which the late Chief Justice is re- 
ported to have expressed in Ramlall Mooker- 
jee versus Harran Chunder Dutt. That opi- 
nion does not geem to have .been essential 
to the decision of the particular case in 
which it was given, but it is, nevertheless, 
entitled to very great weight. According 
to the report of the case* which is to be 
found in3’ B. L. R., O. C., page 1380, 
Sir Barnes Peacock said—“ I do not think 
that Act XXVIII of 1855`wns ever intend- 
ed torepeal the Hindoo or Mahomedan Law 
as to interest.” He then quoted the title 
of the Act, the preamble, and the first Sec- 
tion, and he added :—‘ That Act did no 
more than repeal the various Regulations 
and Acts which the English Government 
of India has passed on the subject of usury.” 
‘With the greatest difference for the opinion 
of Sir Barnes Peacock, I feel it most dif- 
cult to take this limited view of the operu- . 
tion of the Act. I see nothing to indicate 
that the words, “the laws now in force 
relating to usury” of the preamble, and 
“all laws in force in any part of the said 
territories relating to .usury”’ of the first 
Section, are to be limited in their meaning 
to Regulations and Acts passed by the 
English Government of India. If the Le- 
gislature had so intended, surely it would 
have used—-‘‘ Regulations and Acts” in the 
place of “laws:”? instead of ‘the several 
parts of Regulations mentioned in the Sche- 
dule hereto annexed, and all laws in force 
inany partof such territories relating to 
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usury are hereby repealed,” we should have 
had ‘the severul parts of Regulations, &c., 
and all other Regulations and Acts in force 
in any part, &c.”’ 

Neither was the mischief at which Act 
XXVIII of 1855 was directed, so far as I 
comprebend it, such as should induce us to 
suppose that it .would be sufficient for the 


-purposes of the Legislature that the Regula- | 


tions and Acts of the English Government 
alone should bg repealed. If this were 50, ; 
probably we should be bound, if possible, 
toa construction upon the words of the 
Legislature, which would limit their opera- 
tion to the bringing about this result ; but 
upon considering the Regulations which are 


specifically repealed by this Act, I find that |. 


their general effect was to place a restriction 

` of universal operation upon the rate of | 
iuterest which should be recoverable by law 
under the terms of any. contract of loan ;! 
and having regard to Act XXVIII of 1855 | 
asa whole, I can only conclude that the 
Legislature at the time of passing it was 
of opinion that restraint of this sort was 
mischievous. It appears to me, indeed, that 
the sole object of the Act was to leave the 
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the repeal of “all laws relating to usury,” 
which is effected by Act XXVIII of 1855 
must extend to Mahomedan Laws. I will 
add that in my judgment the Legislature, 
by the use of the words ‘“‘laws relating to 
usury”? in this Act, intended to speak only 
of laws effecting the rate of interest which 
might legally be stipulated for. The rate 
of interest is the sole subject of the Act 
from -the beginning to the end. There may 
be, however, laws which, in strictness, re- 
late to usury, yet dv not meddle directly 
with the rate of interest, such as a law limit- 
ing the period within which an action for 
arrears of interest must be brought by refer- 
ence to the amount to be recovered. For 
instance, Manu, Section 151, Chapter 8, 
suys—“ Interest on money received at once, 
not month by month or day by day, as it 
ought, must never be more than enough to 
double the debt, thut is, more than the 
amount of the principal paid at the same 
time.” This, in substance, is a law for the 
limitation of suits, and as such, does not, I 
think, fall within the scope of Act XXVIII 
of 1855. The Bombay High Court pointed 
out the true character of Manuu’s rule in 


parties in any transaction entirely free to | the case whichis reported in Vol. I, Bombay 
make their own terms with regard to the; High Court Reports, p. 47 ; and by two deci- 
rate of interest, and, if so, this object could į sions given in Vol. III of the same reports, 
only be attained by the removal of all pro-/ p. 25, A. C. I., that Court also held that the 
hibitions upon their freedom in this respect, | rule does not fall within the repealing - oper- 


whether imposed’ by English authority or 
by that of the recognized aucient lnw-givers. 
This view is, I think, not a little strengthened 
by the fact that Act XXVIII of 1855 
followed immediately upon the repeal of the 
usary law in Evugland,and was in appearance, 
at any rate, an extension of that measure to 
India. Throughout the Act there is no 
trace to be found of reference or allusion to 
any still existing laws of prohibition, or» 
any indication that the Legislature, entertain- 
ed the notion that such laws might remain 
in existence, notwithstanding the Act. On 
the contrary, every Clause of the Act seems 
to me to negative anything of the kind. By 
the second Section it is enacted that “any 
suit,’ (without a shadow of qualification), 
« in which interest is recoverable, the amount 
shall be adjudged or decreed by the Court 
at the rate (if any) agreed upon by the 
parties.” And the application of all the 
other Sections is equally general. The con- 
tingencies upon which they severally. take 
effect are designated by ‘ whenever,’ ‘in any 
cuse, aud so on. 








It seems to me, then, something more 
tian difficult to escape the conclusion that 


i re e e e 


ation of the Act of 1855. Ido notiu any 
degree dissent from these decisions. 


Unfortuuately, we have not been aided 


by the argument of Counsel in the case, 


and, therefore, having regard to the opposite 
opinion of Sir Barnes Peacock, I cannot do 
otherwise than greatly distrust my own 


judgment upon the question which has been 


proposed to us. It is cousequently with 
considerable satisfaction that I find myself 
uble to determine the matter of the refer- 
ence which is before us without making that 
question the turning-point of my decision. 
The case is submitted to us by the learned 
first Judge under Section 55 of Act IX of 
1850. By the terms of that Section, the 
case constitutes a judgment of the Judge 
of the Court of Small Causes, contingent 
upon the opinion of this Court, and by Sec- 
tion 8. of Act XXVI of 1864, which ex- 
tended the jurisdiction of the Court of 
Small Causes “when judgment is given 
contingent upon the opinion of the High 
Court, the High Court inay either order a 
new trial ou such terms as it thiuks fit or 
may order judgment to be entered for either ` 
party, as the case may be, and may make 
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such order with respect to the costs of re-'one Mussalman to another, and that the 
serving the question, and stating the same | Hindoo Law permits interest to be taken at 
for their opinion, and otherwise, avising | prescribed rates only, goes on to say—“ The 
thereont and connected therewith, as such | Hindoo legislators have expressly sanction- 
High Court may think proper. And all) ed, aud the Mussulman Government of India 
orders made by the High Court under this. appear to have tolerated directly, or indi- 
Section shall be final.” Act XXVI of 1864, | rectly, the ‘customary interest of the coun- 
together with Act IX of 1850, forms one! try, which, in the plan for the administra- 
procedure, and it appears to me that the! tion of justice proposed by the Committes 
words of the Section which I have just quoted ; of Circuit in 1772, is stated to have amounted 
from the latter of the two Acts were intend- | to the most exorbitant usmry.” I cannot 
ed to apply ‘as well to judgments contingent | learn that our Conrts have in any ense 
on the opinion of the High Court, which are | which is of authority, refused to decree in- 
passed under the provisions of the former terest to n Mahomedan on the ground that 
Act, as to those of the like kind which are, he was disentitled by .Mahomedan Law to 
passed under the powers given by the. last : recover it. On the whole, it seems to me 
Act. If this be so, I think that the large | that for a considerable period of time past, 
diseretion which the 8th Section of Act! the prohibition of the Koran and the Hedaya 
XXVI reposes in. us, eunbles us to give | against the taking of interest has not been 
consideration to all the facts stated to us, , treated by the executive, and by the persons 
and is not necessarily fettered by the form ; charged with the administration of justice 
of the question upon which the judgment! in this part of India, as forming part of 
is made contingent. Now, it seems to me ithe active municipal law of the country. 
apparent, on the face of the stated case, As a moral precept, it will no -doubt always 
that the question proposed to us does not | be influential with those who acknowledge 
properly arise between -the parties, for I! its authority; but I think that asa part of 
think the rule zzsz for a new trial ought to, the municipal law, if it ever had existence 
issue, whatever may be the extent to which! as such, it has long been obsolete. 

Act XXVIII of 1855 operates. | 
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| 
. . | Tam therefore of opinion that we ought 
The learned first Judge appenrs to be of! to pass an order that the rule misi do 
opinion that if the Act of 1855 be put ; issue. 
upon one side, the law which the- Civil | 
.Courts of ‘this country are bound: to admi- | Markby, J—I also think the rule nisi 
nister between Mahomedan suitors ‘does: aught to issue. Looking to the very strict 
not allow n Mahomedan to charge another | construction which has been put on the 
Mahomedan any interest whatever.” It j prohibitions contained in the Mahomedan 
seems to me that this view is erroneous, | Law with respect to profit on transactions 
No doubt the passage in the Hedaya to, in the nature of a loan, or an exchange of 
which the learned first Judge refers, and ! commodities, I doubt whether any passage 
other passuges in the Koran, do (as they | in the Hedaya e(certainly I think not that 
are commonly understood) forbid the taking ; to which the learned Judge of the Small 
of interest ; and certainly, as far as I have; Canse Court refers) would render invalid 
the means of judging, I should orel agreement of a loan at interest, uuless 
that a very considerabla. number of reli- | the loan was made and re-paid in coin of the 
giously inclined persons of- the Mahomedan ' same description. Possibly, there may have 
faith consider themselves bound to observe; at one time been a general feeling amongst 
these’ precepts, and conscientiously keep | Mahomedans against the propriety of taking 
themselves out of all transactions which. interest, and that feeling may still exist to 
appear to infringe them. But, on the other | some extent, Possibly, also, the Court ad- 
hand, it is notorious that there are in India | ministering Mahomedan Law may at some 
Mahomedan denlers in money and traders | distant period have refused to enforce the 
of unquestionable respectability, and that j payment of interest, but if seems to me un- 
it hns been the practice among this class | necessary to consider this, Ever since our 
for avery long period to take interest even | Courts have been established, and apparently 
from their co-religionists in the way of their | long before the custom of taking interest as 
business. Mr. Harrington, in his Analysis, | between Mahomedans has been recognized 
Vol. I,-p. 182, after remarking that the] and enforced. And until this case was triel 
Mnhomedan Law forbids the taking of inter- | in the Court of Small Causes, I cannot dis- 
est for the use of money upon loans from cover'the slightest trace of the validity of 
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the custom having been questioned. Ihave’ 
not the least doubt that by the law we are | 
bound to administer, a Mahomedan may 

claim the right to take interest as any other 

person, 


mauagement of certain tea estates in Cachar, 
aud continued to act.as his agents up to some 
time in the month of March 1868. While 
acting in this capacity, the plaintiffs wrote 
numerous letters to Mr. Money himself, to 
his managers on the tea estates, to various 
merchants, bankers, auctioneers, brokers, 
transport agents, carriers, cooly suppliers, 
aud others in connection with the mannge- 
ment of the estate and the snle of its produce. 
These letters were copied by letter-press 
Justice, and the Hon'ble W. Markby | on separate sheets of Ae ee feom 
Judge. which sheets copies were made by hand into 

Small Cause Court, Calcutta—Differə ! the book which is the subject of the present 
ence of opinion—New trial—Section litigation. After the letters were copied by 
7 Act XXVI of 1864. i hand into the book, no care was taken by 


The 15th September 1870. l 
Present: 
The Hon'ble Si Richard Couch, Kt, Chief 


, M reset 
Reference to the High Court by the First the plaintiffs to preserve the press copies on 
Judge of the Court of Small Causes at 


Calcutta, in consequence of a difference , 


of opinion between the First and Second! 
i ‘ 


Judges. | 
Jardine Skinner and Co. (Plaintiffs), | 


Versus 


J. W. B. Money ( Defendant.) | 


Cowell and Evans for the Plaintiffs. | 
Woodroffe for the Defendant. 


A question of fact cannot be reserved for the opinion 
of the High Court under Section 7 Act XXVI of 1864, 
when there is a difference of opinion between two 
Judges of the Small Cause Court at Calcutta. Where the 
Judges differ on a question of law, it ought to be ex- 
pressiy stated. Ina case of a difference of opinion 
between two Judges upon the point as to whether there 
should be a new tria], no rule can be granted. 


Quere, whether the High Court can give! costs ina 
case in which it has declined jurisdiction. 


Case.—TuHis was a suit to recover a 
certain Tetter-book belonging to the plaintiffs 
and wrongfully detained by the defendant, | 
‘and damages for its detention, and to re- 
cover rupees 510 as damages for the wrong- ! 
ful conversion by the defendant to his own | 
use of a certain letter-book belonging to thei 
plaintiffs, and for wrongfully depriving the 
plaintiffs of the use and possession of the 
said book. 


The defendant admitted possession of the 
book, but claims to hold possession of it 
as his own property. The defendant also i 
pleaded that the damages claimed were ex- | 
cessive. 

The facts of the case were as follows :— 

‘In January 1866, the plaintiffs, Messrs, 
Jardine Skinner &. Co., became the agents | 
vf Mr, Money, on a monthly salary, for the’ 








. loose sheets. 


' It is explained by Mr. 


+ 
1 


Besides the letters written by 
the plaintiffs as agents for Mr. Money, there 
appear also to have been copied into the 
said book various letters written from time 
to time by Mr. Money himself to different 
persons in connection with the. business of 
the said tea estates. The attention of the 
Judge who tried the case was not directed to 
these letters at the hearing of the case, but it 
may. be inferred that these letters were 
handed over by Mr. Money to his agents to be 
forwarded by them to the parties. to whom 
they were directed. ‘he copies of letters 
written by Mr. Money himself are much fewer 
in number than those written by the plaint- 
iffs as his agents. ‘The letter-book consists 
of 224 pages, but 32 pages only are filled 
with copies of Mr. Money’s own letters. 
The firat four pages of the book and part of 
the fifth page contain copies of letters writ- 
ten by Mr. Money to various parties, notify- 
ing that Messrs. Jardine Skinner & Co. 
have been appointed his agents. There are 
no letters in the said book relating to any 
oiher matter than those connected with Mr. 
Money’s affairs. On the 24th April 1868, 
after the termination of the plaintiffs’ agency, 
the said copy, letter-book was forwarded to 
Mr. Money along with some other papers. 
Bullen Smith, ‘a 
member: of the plaintiffs’ firm, who. was 
examiued as a witness, that the book wasin- 
advertently given over to Mr. Money, the 
delivery having been made by a clerk with- 


out the knowledge of the members of the 


plaintiffs’ firm. Mr. Bullen Smith further 
states that the fact of jts having been given 
up to Mr. Money was not discovered by hig 
firm until February of the present yenr, 
when Mr, Money called for an explanation. 
of certain acts done by the plaintitis as hig 
ngenta, 
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On finding that the book had been hand- 
ed over to Mr. Money, the plaintiffs on the 
20th January wrote as follows :=—“ Among 
the documents and papers made over to you 
when closing our connection with your tea 
property iniCachar, our owh letter-book ap- 
pears to have been inadvertently included, 
and we shall feel obliged by your returning 
it by the bearer.” 


To this the defendant replied on the 
96th February 1870 :—“ Among the do- 
cuments and papers made over to me when 
closing your connection with my tea pro- 
perty in Cnehar, there were ‘papers and 
books relating partly to that tea property 
and partly to other matters” of mine 
transacted by you for me; but I do not find 
anything except what relates to my affairs, 


nor anything that can be called your letter, | 


book. If among those documents there is 


anything not relating to my affairs which | 


you can specify, I shall be happy to return 
it to you.” i 


On the 28th February the plaintiffs wrote : 
—“ The book we’ ask for is one contain- 
ing copies of all letters we wrote to your- 
self and others in matters connected with 
our conduct of your business, and which for 
convenience sake we entered in a separate 


form, instead of including them in oue general | 
The originals ate with you and | 


ietter-book. 
thé other uddressees, uud we beg you will de- 
liver to bearer ‘the book, which can in no 
sense be considered your property, and was 
mude over to you only through inadver- 
tence.” 


On the lst March Messrs. Watkins and 
Trotman, Mr. Money’s attorneys, replied :— 
“Mr. Money has consulted us with refer- 
ence to your letter to him of yesterday’s 
date. It appears to us that as the letter- 
book in question contains, a8 we are inform- 
ed it docs, only copies of letters connected 
with Mr. Money’s business transacted dur- 
ing the time you were acting as his agents, 
it is properly Mr. Money’s property. At 
the same time Mr. Money desires us to 
say that the book is at all times open for 
inspection or reference of any member of 
your-firm.” 

4 

On the 8th April the plaintiffs wrote to 
the defendant’s attorneys:— We have not 
formally replied to your letter of the Lst 
ultimo, as your Mr, Watkins verbally told 
the writer not to do so, and that-he would 
settle with Mr. Money for the return of 


| 
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our book in question. As several, weeks, 
however, have elapsed, and we are still 
withont onr book, we presume your seniors 
good offices have failed, and we beg to 
give notice that unless the book is returned 
in the course of to-day or to-morrow, we 
shall forthwith put the matter iu the hands 
ofour solicitors.” 


On the 9th of April Mr. Money’s attor- 
neys answered :—‘ Mr. Money instructs 
us to state that he has no Sbjection to your 
having access to the letter-book in question 
at any reasonable times at his chambers, 
but as he considers the book belongs to him 
he therefore elects to retain it.” 


Before instituting the present action, the 
| plaintiffs gave the defendant’s solicitors to 
understand that if the book were returned 
to them it would be open for Mr. Money’s 
| inspection whenever he should have occa- 
sion to refer to it. 


= At the hearing of the case it was con- 
tended for the plaintiffs that the book in 
| question was their property ; first, as it was 
bought with their money aud as the letters 
were copied into it at their expense ; 
secondly, as it contained a record of their 
business in respect of their agency for the 
defendant. It was further urged that the 
book could be of no use or value to the 
defendant, since the original letters, of 
which the book contained copies merely, 
were in his possession; whereas, if the 
plaintiffs were deprived of .it, they would 
have nothing to refer to in case their acts 
were questioned by the defendant. It was 
also said that if these copies ‘were made in 
the general book of the firm, instead of 
being made in a separate book, it could not 
have been contended that the defendant 
would have a right to their possession, 
The fact that the letters were copied for 
convenience inton separate book made no 
difference, and the right of the plaintiffs to 
possess it was not altered by the fact that 
it had been inadvertently handed over to 
the defendant. On the other hand, it was 
nrgued for the defendant, that the book, 
which contained copies of letters exclusively 
relating to the defendant’s affairs, must be 
presumed to have been kept by the plaintiffs 
in the interest- and for the protection of 
the defendant, whose paid agents they were. 
The originals of all letters written to third 
parties were not-with the defendant, aud it 
wns absolutely necessary that the defendant 
should have copies, in^ case of disputes with 
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those to whom letters have been written’ by 
his agents. The book itself could not consti- 
tute a record of the plaintiffs’ business. The 
plaintiffs had their own book of accounts, 
and the fact of the copy, letter-book having 
been made over to the defendant and 
having been allowed to remain for nearly 
two years in his possession, indicated that 
he was its rightful owner. 


It was held by the Judge who tried the 
case, that as a®prudent owner of an estate, 
corresponding with many different parties on 
agreat variety of matters connected with the 
management of his estate, he might reason- 
ably.be expected to keep copies of such let- 
ters as were written by himself; aud ans it is 


incumbent on an agent to do forhis principal | 


that which a prudent principal would do for 
himself, it was to be presumed that the copy 
of their correspondence which had been kept 
by the plaintiffs, had been kept for the bene- 
fit and protection of the defendant, and was 
properly madeover to him on the termination 
of the agency, and that hnving been so made 
over to him on the termination of the 
agency, and that having been so made over, 
the plaintiffs were not entitled to have it 
returned to them. The Judge held that if 
it was a part of the plaintiffs’ duty as agents 
to keep a copy of their correspondence for 
the protection of their principal, it was of 


no importance with whose funds the book | 
had been purchased or the copying clerk ! 


paid, 


Application.was made for a new trial of 
the case on the ground that the Judge wns 
wrong in holding the book to be the proper- 
ty of the defendant, In addition to the ar- 
guments put forward on the original trial, 
it was. argued that, assuming the defendant 
to be entitled toa copy of the correspond- 
ence, he was not entitled to this or to any 
' particular copy ; and that as this particular 
book had been handed over through simple 
inadvertence, the right, of property or 
of possession in it was in no way affected. 


I at first felt inclined to concur in the 
view taken of the matter by my colleague, 
viz., that an agent was bound to do in behalf 
of his principal what the principal, if a 
rensonably prudent man, would do for him- 
self: and as n prudent principal would cer- 
tninly keep copies of correspondence, an 
ngent must be held bonnd to do the same ; 
and inasmuch as it was, I understood, in 
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they must be held to have kept it for their 
principals; their duty to their principal 
overruling in equity any duty that they 
might owe to themselves to keep copies for 
their own convenience and protection. On 
reflection and consideration, however, it 
appeared to me to be doubtful whether there 
is any duty cast on agents to keep either 
Accounts or copies of correspondence for their 
principals. It appeared to me that the 
duty was not to keep these documents for 


„their principals, but to render them to their 


principals when called on to do so, in order 
to be prepared, for which call they must, of 
course, keep accounts and copies, but not 
necessarily for their principals. In thig 
aspect of the matter, I clung to the view 
expressed by the plaintiffs’ counsel, and con- 
sidered that what the defendant in this case 
had a right to demand, was a copy, and not 
this copy, and access to the originals, if they 
existed. We both agreed with the learned 
counsel, that if the defendant could not have 
demanded this copy of the correspondence, 
supposing it to have still remained in the pos- 
session of the- plaintiffs, the mere circum- 
stance of its having passed out of the plaint- 
iffs’ custody into that of the defendant 
through a mistake of facts, could not affect 
the plaintiffs’ right to recover possession of 
ite No express authority was cited to us ; 
and I have not been able to discover any—ex- 
cept in re Thomson (20 Benven, 545.) “In 
that case, only the first part of the judgment 
of the Master of the Rolls is applicable to the 
circumstances of this case, but that portion 
seems to support the view to which I'at last 
adhered. I have now the honor to refer for 
the opinion of the High Court, the question 
on which I differ from my learned colleague, 
viz., whether, under the circumstances of 
this caso, n rule to show cause why a new 
trial should not be had should not issue. 


The following judgment was delivered 

by the High Court :— 

Couch, C. J.—Section 7 Act XXVI-of 
1864, under which this case is sent up for 
the opinion of this Court, provides that the 
Judges of the Court of Small Causes “shall 
reserve any question of law or equity 
or any question as to the admission or 
rejection of any evidence as to which 
they shall entertain any doubts, or which 
they shall be requested by either party 
to the suit to reserve, for the opivion 


| of the High Court, and shall give judgment 


evidence that the plaintiffs had kept no | contingent upon the opinion of the said 
other copies of the correspondence but the | High Court on a case which they shall 
one which is the subject of this litigation, | thereupon be entitled to state to the said 


La 
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Court.” ‘Then it says that if only two j opinion of the second Judge. Ina case of n 
Judges sit together and shall differ in opi- | difference of opinion between two Judges 
nion, the question on which they differ | upon tbe poiut as to whether there should 
shall be so reserved.” Now, it appears | bea new trial, no rule can be granted. 

tome thyt this must mean only question 
of law or equity or any question as to 
the admission or rejection of any evidence. 
It does not extend to questions of fact on 
which the Judges sitting to decide the case 


Then it was urged by Mr. Cowell that 
this case should be sent back to the Small 
Cause Court for the pugpose of being 
| re-stated ; but we think a it cannot be 


may differ in opinion, because the Section | returned in the present stage of the pro- 
| ceedings for that purpose. It might be that 


enys the question on which they differ shal! |; l , 
y q y ‘if this was a cnse In wifich there was a 


be so reserved, that is, shall be reserved onj differ nee 
a case which the Judges shall state to this | ifference of opinion ona question of law, 
‘and the Court had therefore the power to 


Court. This Court could only decide ques- ; sone eer 
tions of fact on the evidence in the ease, and | ask for our opinion, that the second Judge 
would be bound to join in stating the case ; 


not on a statement of the facts by the : fa aie 
4 but we do not think that by his joining in 


Judges of the Small Cause Court, which l 
they would probably not be able to state on | Stating the case now, the defect can be cured. 
This is merely a question of fact,—whose 


account of the difference of opinion between 
j : property is this book ? Is it the property of 


them with regard to those facts. l sE 

if $ f the Sect! | Messrs. Jardine Skinner and Co., oris it the 
_ IF we look a langnage of the Section, ' property of Mr. Money? That question 
it must have reference to what is stated inj could not be referred to us, and the question 
theres pat of it, that is, to a question of’ which has been referred is one which I think 
law or equity or toa question as to thes thefirst Judge had no power torefer. The 


admission or rejection of any evidence, and ‘result is that we give no opinion upon this 
it makes it imperative that when the differ- t case 


ence of opinion is in a ease of that kiud it: Ando nett 
shall be reserved. Therefore, I think, that We have considerable doubts whether we 
have the power to give costs In a case of this 


n question of fact cannot be reserved for; V909, aa 

the opinion of this Court when there is a, kind in which we have declined Jurisdiction ; 

difference of opinion between two Judges | but even if we have the power, we do not 
think under the circumstances we should 


of the Small Cause Court who may sit. bt : 
together in any case. give costs. Each party will pay his own 


costs of this reference. 
The question which has been reserved for 

our opinion in this case is, whether under | 
the circumstances of this case, a rule to 

show cause why 9 new trial should not 

be had should be issued. Now, that may be The [13th September 1870. 
n question of fact or partly of fact and partly | ` l 
of law, or it may be a question of law ; 
but if the Judges difer ona question of! The Hon'ble Sir Richard Couch, Kt, Chief 
law it ought to be expressly stated. Justice, and the How’ble H. V. Bayley 


= ae | and Dwarkanath Mitter, Judges. 

Then there is this objeetion to our telling : 
the Judges of the Small Cause Court Mutation Register—Petition —Testa- 
whether there should be a rule to show cause mentary disposition—Inheritance— 


l 
why there should not be anew trial in this , Succession. 


caso, that itis a preliminary proceeding. If Case No. 53 of 1870. 
this is a proper case to be discussed agnin, 
it might be discussed on a new trial being ' Regular Appeal from a decision passed hy 
granted. If there should then be a difference | the Judge of Patna, dated the 31st De- 
of opinion ou a question. of law, the question | cember 1869. 

might be referred to this Court ; but the first , 

Judge of the Small Cause Court who differs | Syud eae ee ae oe oE the 
from the second Judge as to whether a rule a a ea 


» 
P 





Markby, J. —J am of the same opinion. 





Present: 


for a new trial should be granted, in effect - versus. 
asks this Court to decide that point so as to; Shewuk Ram alias Doorgah Pershad 
enable him to granta new trial against the (Plaintiff) Respondent. 


A 
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Baboo Onookool Chuender Mookerjee, Mr. R. 
E. Twidale, Baboos Romesh Chunder 


Mitter, and Moonshee Mahomed Yusoof |- 


for Appellant. 


Messrs. G. C. Paul, M. M. Dutt and C. 
Gregory, and Baboo Umurnath Bose for 
Respondent, 


A petition was presented to the Collector by the pro- 
prietor of cortain estates for the registration of the 
name of his son’s widow in the mutation roll in place 
of his own name, i® which petition petitioner declared 
the said widow to be his heir, and that her daughters 
and their children were and would be the heirs and ma - 


liks, and provided for the management being kept in his 


own hands as long as he lived, 


Held (Bayley.—J, dissenting) that the petition was a 
testamentary instrument disposing of the property to 


which it related, and that the daughters’ children not | 


being in existence at the death of the testator, could uot 
take any interest under the will; but that the widow took 
the property for her life, and subject to that estate, 
paughters took it absolutely as joint owners, 


Couch, C. J.—( Mitter, J., concurring ) | 


On the 16th of August 1830, Roy Hur 
Narain, the great grand-father of the plaint. 
iff, presented a petition to the Collector, 
the translation of which is as follows :— 


“ The entire rent-free and rent-paying estates 


“and gardens appertaining to the zilleahs of 
“the Behar province, and buildings and 
“ ghât tungee, ryotkhanas and household 
‘* furniture, and other real and personal pro- 
‘“ perty which descended to my ancestors, 
“ one after the other, and at last to me, from 
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“property, both kherajee aud lakherajee, 
“ noted at the foot of this petition, situate 
“in zillah Patna. Further, as of Ranee 
“ Dhun Koer there are two daughters, who, 
‘after marriage, by the blessings of Provi- 
“dence, may be blessed with children, they 
‘and their children, therefore, are and will 
“ be (the) heirs and maliks. (But) as long 
“as I live, I shall keep the management of 
‘“my household affairs in my own hands, 
‘Cand look after all the transactions of dehat, 
“ &e., myself as heretofore.” 


Roy Hur Narain died on Ist of March 


| 1838. He had an only son, Kalika Pershad, 
| who had died leaving a widow Ranee Dhun 


Koer aud two daughters, who survived Roy 
Hur Narain. One of the daughters married 
Amanut Roy and died childless. The other 
married Roy Luchmun Pershad and died 
on the 27th Kartick 1255 (1847) leaving - 
An only son, the plaintiff in this suit, 
then an infaut. On the 13th of Novem- 
ber 1854, Ranee Dhun Koer sold to the 
defendant Shamsool Hodaa portion of the 
property which belonged to Roy Hur Narnia, 
and this suit was brought to obtain a de- 
claration that the sale was not binding on 
the plaintiff, aud that he was entitled to the 
estate of Roy Hur Narain on the death 
of Ranoe Dhun Koer. 


The lower Court held that the plaintiff 


“« Ranee Myna Bibee, wife of my late | was entitled to a decree for setting aside the 
“ brother Rajah Bussuntram, who, the said | sale conditional on the re-payment of the 
“ brother, was son-in-law of Maharajah Ram | purchase-money by the plaintiff, and the 
“ Narain according to the Bywastha of the | defendant appealed from this decision, 


“ Pundits, and decision of the Sudder Court 
“are now in my possession. But as in’ On the argument of the appeal, the de- 


: | fendant’s Counsel rested his case upon the 
cí 9 > i 3 . . * had p 
1229 my son Kalika Pershad died, and in construction of the petition, and did not rely 


upon the case which the defendant had set 
upin the lower Court that the sale was 
made to meet urgent necessities and upon 
which the lower Court had come toa find- 
ing xgainst him., The plaintiff objected to 
the condition for re-payment of the purchase- 
money. Both parties treated the petition 
as a testamentary instrument, as it was 
their interest to do; for otherwise neither 
could have any title against the heir of 
Roy Hur Narain, if there was one. Not- 
withstanding this consent, it is necessary 
for us to decide whether it is a testamentary 
instrument or not. 


“ 1237 my younger 
“ Pershad and his wife died, leaving no issue, 
“nand as my wife pre-decensed them, and 
“ only Ranee Dhun Koer, the widow of my 
“ Inte son Kalika Pershad is at present 
`“ living, who has only two daughters 
‘* Mussamut Bibee Shitabo and Bibee Doo- 
“ lareo and no other 
“ declare her (Ranee Dhun Koer) my heir ; 
“and as with the exception of the said 
“ Ranee Dhun Koer, I have no othér heir 
“or malik, nor can there 
‘“ which circumstances I have 
“ ferred information in my petition of 16th 
‘“ April 1830, and life is uncertain, I 
“consequently request that the name of 
“ Ranee Dhun Koer, the widow of my late 
“ son, be registered in the Collectory muta- 
** tiou book as proprietor and malgoozar iu 
“ the place of my name, with regard to the 


brother Rae Gunga | 


children or heir, I! 





be any, of: 
already pre-- 





| In my opinion, it must be considered to 
ibe a festamentary instrument, 


although 
it sought to have the name of Ranee 
Dhan Koer registered immediately. The 
words “I declare her” (Ranee Dhun 
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Koer) my heir” and “they and their chil- 
dren are and will be the heirs and maliks,” 
ns well as the provision that as long as he 
lived he should keep the management in 
his own hands, I think, show that if was 
Roy Hur Narain’s intention that it should 
be a testamentary disposition of the pro- 
perty, and I believe that this mode of mak- 
ing one is not uncommon. If it is consider- 
ed as a gift, the same rules of construction 
would apply to it. In construing it, we are 
entitled to lonk at the estate of the testator’s 
family, and I think, also at the fact that he 
was a Hindoo, and if either of his grand- 
daughters had a son, that son would be 
entitled to offer funeral oblations to him. 
This mode of construction is fully confirmed 
by the following passage in the judgment of 
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heir and as shewing an intention that Ranee 
Dhun Koer was ta be the first to succeed. 





According to the decision in Tagore versus 
Tagore, IV Bengal Law Reports, page 103, 
the daughter’s children, not being in exist- 
ence at the death of Roy Hur Narain, conld 
not take any interest undgr the will; but 
effect will be given to the Fenin consis- 
tently with this decision by holding that 
Ranee Dhun Koer took the property for her 
life, and that, subject to “hat estate, the 
daughters took it absolutely as joint owners. 
This also provides for the contingency of 
Ranee Dhun Koer dying before Hur Narain, 
as the gift to the daughters would then 
take effect at his death, and, the tnterest of 
the danghters being vested, on the death of 
one of them without childten, her share 


the Privy Council in the case of Sree- | passed to the survivor, the plaintiff’s mother; 


mutty Soorjee Monee Dassee versus Dee- 
nobundoo Mallick* in VI Moore’s Indian 
Appeals, page 526. “In determining that 
“ construction, what we must look to, is the 
‘intention of the testator. The Hindoo 
“ Law, no less than the English Law, poiuts 
‘to the intention as the element by which 
‘we are to be guided in determining the 
“effect ofn testamentary disposition ; nor, 
‘so far as we are aware, is there any dif- 
_ © ference between the one law and the other 


‘ag to the materials from which the inten- | 


« tionis to be collected. Primarily the words 
“of the will are to be considered. They 
“convey the expression of the testator’s 
“wishes ; but the meaning to be attached 
«to them may be affected by surrounding 
“ circumstances, and where this is the case, 
“those circumstances no doubt must be 
“regarded, Amongst the circumstances 
“thus to be regarded, is the law of the 
« country under which the will is made and 
«its dispositions are to be carried out.” 





and on her death the plaintiff became en- 
titled to the whole as her heir. 


It may be objected that if the daughters 
take jointly and both have children, the 
children of the one who dies first will be 


l excluded, unless there is a partition in her 
| life-time ; but it is only by this construction 


that the estate can be kept in the testator’s 


! family and the husband of a childless daugh- 
| ter be prevented from succeeding to her 


share. The construction which I put upon 
this instrument is different from what was 
put upon it in the suit in which Chutter Lal 
Singh and others were defendants, reported in 
XIII Weekly Reporter, page 285 ; and V 


i Bengal Law Reports, page 125. I have care- 


fully considered that judgment, and have 
found myself unable to concur in it I am, 
therefore, of opinion that the plaintiff is en- 
' titled tothe property on the death of Ranee 
| Dhun Koer, 


The condition that the sale is to be set 
' aside only on the re-payment by the plaintiff 


Considering, then, the state of his family | of the whole of the purchase-money, cannot 


sud that he was a Hindog, and taking the! pg supported. The Judge’s reason for it is 
entire iustrument and construing its parts with | quite insufficient ; but it appears that there 
reference to each other, I think it was the; was a mortgage upon the property for 
jutention of Roy Hur Narain that the estate | rupees 14,000, which was made in order to 
should be kept in his own family, and that: discharge encumbrances created by Hur 
the daughters and their children as well as | Narain aud some bonds, and that this mort- 
Ranee Daun Koer should succeed to his pro-' onge was redeemed by money paid into 
perty, and this may be effeetuated by allow-| Court by the defendaut. This sum of 
ing them to take after Ranee Dhun Koer. rupees 14,000 ought to be allowed to him, 
That is a more natural disposition than their ' aud the decree sige. bo modifed ie Suli 
taking jointly with her. Ithink the words j stituting it for the purchase-money which the 
“ I have no other heir or malik nor can there | decree “requires to be pnid as the condition - 
be any ” may be read as meaning immediate | upon which the sale.is to be set aside. The 


_ | costs of this appeal to be paid by the des 
S4, W. R, P.O, p. I. feudant. 
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Bayley, J.—I much regret to have to differ | Baboo Hem Chunder 


from the Hon’ble the Chief Justice and Mr. 
Justice Mitter in this case. 


Banerjee for Appel- 
lant. 


In Volume XIII Weekly Reporter, page Baboo Obhoy Churn Bose for Respondent, 


285, a decision was come to npon the very 
same deed by Mr. Justice Hobhouse and 
myself. The Pon there adopted was 
one agreed upon ‘by both parties. 


After most fully considering the further ! 
arguments and the judgment of the Hon’ble 
the Chief Justice and of Mr. Justice Mitter, 
I cannot say I am prepared to alter the opi- 
nion recorded by Mr. Justice Hobhouse and 
myself. 


Itis ant the same time needless to repeat 
nt length the reasons there recorded as the 
snme reasons prevail with me now. I still 
think that if Hur Narain intended to pre- 
serve the inheritauce to his grand-daughter 
and their children, he would have said so in 
the above deed, and the greater the necessity 3 
according to Hindoo feeling as to providing 
for funeral oblation( a feeling apparently re- 
lied on by the H mble the Chief Justice and 
Mr. Justice Mitter) the greater the reason 
for Hur Narain to have been explicit in the 
terms he used. l 





The 13th September 1870. 


Piesent: 


The Howble G. Loch and Sir Charles Hob- | 


house, Bart., Judges. 
Deed of sale—Registration. 


Case No, 677 of 1870. 


Special Appeal from a decision passed by | 


the Subordinate Judge of Widnapore, 


e 

In a suit to recover possession of land alleged to have ~ 
been purchased from two parties (K and D), one of whom 
(D) had appeared before the Registrar, admitted the 
sale, and allowed the deed to be registered so far as her 
interest was concerned; but the other (K) when he 
appeared before the Registrar, had denied the deed and 
subsequently sold his share to the defendant by a 
registered kobala. 


Herp that as there was no evidence of fraud on the 
part of the defendant purchaser or that be had purchased 


with notice, plaintiff was not entitled to a decree for 
A’s share. : 


Loch, J.—Tue plaintiff in this case sues 
fo recover possession of 5 cottahs of land, 
which he alleges to have purchased from 
Koer Narain and Dino Moyee,—Koer act- 
ing for himself and the two acting as guardians 
for the minor Mohendro Narain, The deed 
of sale is dated the 13th Bhadro 1273. Dino 
Moyee appeared before the Registrar and 
admitted the sale, and so far as her interest 
was concerned, the deed was registered; but 
Koer Narain, when he appeared before the 
Registrar denied the sale, and therefore so 
far as his share is concerned the deed was 
not registered, and he, on the 24th Aghran 
1274, sold his share in the said 5 cottuhs to 
the defendant, special appellant, Sreenath 
Churn Doss, by a registered kobala. i 


The first Court has found that the first 
deed of sale was so far as regards the share 
of Dino Moyee registered, but as regards 
the share of Koer Narain the déed was 
not registered, and therefore the plaintiff in 
the face of the deed propounded by the 
defendant, which the first Court also consi- 
dered to ba genuine, could not recover the 
whole of the property, and therefore the 


| first Court gave a decree to the plaintiff 


dated the 12th January 1870, modifying | for half share only, namely, the share of 
a decision of the Sudder Mloonsiff of Mohendro. 


that District, dated the 30th April 1869. 


Sreenath Churn Dass (One of the Defendants) ! 


Appellant, 


VETSUS 


Dwarkanath Ghose (Plaintiff) Respondent, 


The plaintiff appealed, and the Lower Ap- 
pellate Court found that the plaintiff's deed 
wis a genuine deed, and that Koer Narain 
executed the subsequent deed in fraud of 
the plaintiff, who was, therefore, entitled to | 
recover possession of the whole property. 
The Subordinate Judge, therefore, modified 
the decree of the first Court and gave the 
plaintiff a decree for 5 cottahs, ‘There was 
no croes-appenl on the part ofthe defend. 


3 
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ant with regard to the half share which 
had already been decreed to the plaintiff by 
the first Court. 


The defendant Sreenath comes up in spe- 
cial appeal with regard to the share of 
Koer Narain, and urges that the Lower 
Appellate Court was wrong in giving the 
plaintiff a decree for that share. We think 
the- contention is good. The Lower Ap- 
pellate Court has uewhere held that the 
defendnant’s deed of sale was uot duly ex- 
ecuted, or that consideration did not pass 
from the defendant to the vendor, or that 
the defendant had any notice of the previous 
sale. Then again with regard to the ques- 
tion of registration, the law requires that 
nll the parties executing a deed should ap- 
pear before the Registrar either in person or 
by their duly authorized agents, and before 
n deed cau be properly registered all the 
parties should be before the Registrar, and 
they must be consenting to the deed. Now, 
even if we were to admit that the sale of | 
Dino Moyee is a good sale, and that the 
deed so far as she is concerned is properly 
registered, it is very clear that there was 
no registration so far as Koer Narain 
was concerned. We think it very doubtful 
whether under the circumstances any re- 
gistration did properly take place. But we 
do not express any opinion on the subject : 
it is sufficient for us to say that there 
was no registration on the part of Koer 
Narain. 


The documents before us beiug for pro- 
perty of the value less than 100 rupees, | 
are not required to be registered, it being | 
optional with the parties to register them. 
Butin Section 50 it is snid that— Every in- 
“ strumentof the kiuds mentioned in Clauses 
“1.2 and 8 of Seotion 18, shall, if duly 
“registered, take effect, as regards the pro- 
“ perty comprised. therein, against every 
“unregistered instrument relating to 
‘the same property, whether such other 
‘instrumeut be of the same nature as the 
“ registered instrument or not.” And in 
ihe case of Mohsin Ali verses Azmut Ali 
(9 Weekly Reporter, page 282) there is 
this observation :— The practical distinction 
“between the two classes ot deeds, viz., 
“ those the registration of which is compul- 
© sory under Section 17, and those the regis- 
‘c tration of which is optional under Section 
«18, Clauses 1-3, amounts to this,—that the 
“ former, ifunregistered, cannot be receiv- 
* ed in evidence at all, while the latter may 
be received in evidence notwithslauding 
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“the want. of registration, though they 
“ must give way to registered documents of 
“ subsequent dates relating to the same pro- 
“ perty.” And in the case of Ram Chand 
Kamar versus Modiioo Soodun Mojoomdar 
(VIL Weekly Reporter, page 119) it was laid 
down that “ in order to prevent the operation 
“of this Section, it is n@cessary to show 
“that the registered deed was frauduleutly 
“ executed, and that the purchaser was wil- 
“ fully aud intentionally agarty to the fraud 
‘of the vendor, or at least that the second 
« deed was executed without valuable cou- 
‘ sideration.” 





Now, so far as the defendant “purchaser is 
concerned, there is no finding of fraud or 
even that he purchased with notice; and from 
what has been said by the-pleader for the 
respondent, it does not appear that there is 
any evidence onthe record by which fraud 
can be proved against him. 


In disposing of this case, the Subordinats 
Judge has referred to the fandumental prin- 
ciples of the former registration law, butit was 
quité unnecessary for him to look beyond the 
present inw. He says that in that law, 
there is no provision to countenance sucha 
fraud asin the presentlaw. But this case 
having occurred since the present law came 
into operation, it must be disposed of by 
that law, and uot by anything which was 
the former law. 


In this view of the case, we think that 
the judgment of the Lower Appellate Court 
must be reversed, and that of the first Court 
restored and affirmed. The special appeal is 
decreed with costs in this Court and in the 
Lower Appellate Court. 





The 18th September 1870. 
Present: 
The Hon'ble Sir Richard Couch, Kt., Chief 


Justice, and the Hon'ble E, Jackson, 
Judge. 


Written contracts—Parol evidence. 
Case No. 675 of 1870. 
Special Appeal from a decision passed by 
the Subordinate Judge of Nuddea, dated 
the 21st January 1870, modifying a deci- 


sion of the Moonsiff of Santipore, dated 
the 16th September 1869. 


Beharee Lall Dey (Defendant) Appellant, 


VETSUS 


| Kaminee Soonduree (Defendant) Respondent, 
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Baboos Hem Chunder Banerjee and Grish 
Chunder Mookerjee for Appellant, 


Baboo Bhowaneo Churn Dutt for 
Respondent. 


The rule that verbal evidence is not aimissible to 
vary or alter the terms of a written contract is not 
applicable where. the Goartion did not intend that the 
writing should contain the whole agreement between 
them; aud this may appear either by direct evidence or 
by informality in the writing. 

e 

Couch, C. J.—Tue only question in this 
case was whether the Lower Appellate Court 
was right in refusing fo allow interest at the 
rate of 4 annas per cent. per diem for more 
than 15 days. The defendant borrowed of the 
plaintiff 200 rupees, and an entry in the 
plaintiffs book séaled by the defendant was 
produced, which is as follows :—‘ Rupees 200 
“leut to Kaminee Soonduree Chowdhrain, 
“interest at the rate of rupees 4 per diem per 
“hundred.” ‘The Subordinate Judge found 
that it was proved from the evidence of some 
of the witnesses cited by both parties that 
the loan was agreed to be paid within 15 
days, and that this was considered by the 
Court below to be the fact. It was con- 
tended for the appellant, the plaintiff, that 
the hath-chitta or entry was the only evidence 
of the contract, and no time of payment 
being specified in it, the money was payable 
on demand and did not become due untill 
demaud was made, and the interest was 
payable at the rate of rupees 4 per diem 
per hundred until then : and the case of 
Kasheenath Chatterjee versus Chundee Churn 
Banerjee, 5 Weekly Reporter, page 68, 
before a Full. Bench, was quoted to show 
that the rule that verbal evidence is not 
admissible to vary or alter the terms of a 
Written contract in cases in which there is 
no fraud or mistake is to be applied in the 
inofussil. {agree to this, but in applying 
the rule we must always consider what is 
the reason of it. The rule is grounded upon 
this—that the parties to the instrument 
must be presumed to have committed to 
writing all which they deemed necessary to 
give full expression to their meaning. Where 
that appears not to have been their intention, 
the rule is “not applicable. For instance, a 
defendant gave a verbal warranty of a horse 
which the plaintiff thereupon bought and 
paid for, and the defendant then gave him the 
folluwiung memorandum:—“ Bought of G. P. 
a horse for the sum of £ 7-2-6 —G. P.;” 
aud it was held that parol evidence might be 
given of the warranty, the Court considering 
that the paper was meant merely as a me- 
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morandum of the transaction or an informal 
receipt for the money, and not as containing 
the terms of the contract itself. Allen 
versus Pink, IV M. and W., page 140. 


That the parties did not intend that the 
writing should contain the whole agreement 
between them may either appear by direct 
evidence, as in several cases cited in Leake on 
Contracts, 108, Note (b), or the writing may 
besoinformal as to show it was not the 
intention, I think the present case belongs 
to the latter class, The parties had agreed 
that the debt should be paid off in 15 days, 
but the hath-chitta does not mention any time 
for payment. Where no time is mentioned a 
debt is payable on demand; but I cannot 
think the time here was omitted in order to 
make the money payable on demand. I think 
the entry was only intended as a memoran- 
dum of the loan of the rupees 200 and of 
the rate of interest, and it was not intended 
to fix the time of payment by it. Con- 
sequently, the rule as to parol evidence not 
being admissible does not apply, and the 
decision of the Subordinate Judge is right. 
The appeal mnst be dismissed with costs. 


Jackson, J.—I wholly concur, 





The 13th September 1870. 
Present : 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter Judges. 


- xecution-sale—Irrecularity. 
Case No. 226 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of East Burd- 
wan, dated the 2nd April 1870. 


| Khodeja Bibce (Judgment-debtor) Appel- 


lant, 
e 


VETSUS 

oe 

Moonshee Johad Roheen (Auction- purchaser y 
aud another (Decree-holder) Respondents. 


Baboo Jadub Chunder Seal for Appellant. 


Baboo Chunder Madhub Ghose for Re- 
spondeunts. 


Where an irregularity in an execution-sale (e. g. a 
mis-statement in the notification) produces a mistake 
and the property is consequently sold at an inadequate 
price, the judgment-debtor is entitled to have the 
sale reversed, 


Jackson, J.—WuHEN this case was last 
before the Court, we adverted to a miscon- 


2 
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ception as to the matter of enquiry into 


which the Subordinate Judge had fallen, 
and we remanded the ease in order that he 


might enquire upen the evidence whether 
the. mig-statement or mistake in the notifi- 
cation of sale had led to mistnke on the part 


that, the property had been sold at an inade- 
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` If evidence of the kind which we have 
suggested had been given for the purchaser, 
I (speaking for myself) would not have had 
much difficulty in believing it, because being 
familiar with the practice of the Mofussil 
Courts in these matters, I could easily be- 
lieve that the parties had been aware of the 
temporary departure front the ordinary rule 


of purchasers, so that in consequence sl 
i 


quate price. Of course, in directing an en- | 
quiry as to whether bidders had been de- | 
barred from attending the sale, we meant|of the sort was given. ®The Subordinate 
substantial bidders and persons of the class: Judge, in short, seems to consider that an 
who were likely, on their own account or | error of the sort described in the proclama- 

| 

l 

| 


in respect of the sitting of the Court and 
holding such sales as this; but no evidence 


on account of their employers, to pay a fair | tion is a very trifling and insignificant 
and adeqnate price for such a property. . i matter; that it may be assumed that the error 


‘went for nothing; and that the parties really 


The Subordinate Judge has now dealt, 3 


although he has, we think, insufficiently 
dealt, with that question, and has had evi- 
dence produced before shim, namely, that 


of three witnesses who depose that they 
were 
attend the sale and to make certain bids, 
which are considerably in excess of the 
money for which this property was actually 
knocked down, for the property in question. 
These persous all show that they came from 
various distant places expecting or being 


informed that the sale would take place at 
12 o’clock at noon, and on arriving at the 
Court-house at different times between tho 
hours of 10 and 12 o'clock they fouud that 


the sale had already taken place. 


Now, this evidence might, perhaps, have 


been easily displaced. The purchaser might 


have been able to show that those persons 


were not the agents of the parties by whom 
they represented themselves to have been 
employed, or that although the proclamation 
announced 12 o'clock M. as the hour of sale, 
it was perfectly notorious that sales during 
that particular time of the year took place 
at an earlier hour, and that other sales had 
so taken place although the notification 
stated 12 o’clock,—or the wiinesses might 
have been discredited. But in 
fnct, the purchaser has done nothing of this 
sort, The Subordinate Judge has not really 
addressed himself to the testimony of the 
witnesses. He has conteuted himself with 
making a general observation that he finds 
there were seven bidders in attendance, and 
therefore he seems to take no account of the 
evidence. It might have been shewn that 
those bidders were substantial bidders, which 
it does not appear that they were. The 
mere fact of seven bidders being present, 
when there are scores of persons in attend- 
ance in the Court on business, would not 
really tell one way or another. 


instructed by different persons to | 


| below. 
judgment of the Court is warped by the 
| view which the Subordinate Judge took 
of the matter before him, because he seems 
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point of 


er ee ee ee 


‘should not 


understood what was intended to be sold 
and when. But this cannot be so. The 
rights and interests of suitors are not to be 
dealt with in this rash way. 


But beyond this, we are for another reason 
dissatisfied with the judgment of the Court 
We are inclined to think that the 


to be under some impression that an attempt 
was made to dictate to the Court by the 
course which the parties took. If the fact 
had beeu that two lots of the property of 
the judgment-debtor had been disposed of 


iin the same sale, and the judement-debtor 


had come before the Court and said :—“ I 
claim that the sale in respect of these two 
lots should be set aside, but as it so hap- 
pens that one of the lots has been sold for 
an adequate price, I elect to stand by that 
aud claim to set aside the sale of the other 
which has been sold for an inadequate 
price,’ he would have been entitled to do 
so; but it appears that the judgment-debtor 
in this case had the same ground of objec- 
tion upon both the lots, and did not insist 
on if, but the, purchaser had paid u pa suffi- 
clent sum to make up for inadequacy of 
price and so satisfied the judgmeut-debtor 
who has withdrawn his claim in respect to 
that lot : but in respect to the other lot, we 
see no reason why the judement-debtor 
insist on his right. He has 
made out that there was an irregularity, 
There was evidence to show that the 
irregularity produced a mistake, and conse- 
quently the property had been sold at an 
inadequate price, That evidence isiu uo 
way displaced. We think the jndgment- 
debtor is entitled to have the sale reversed, 
The purchaser will receive back his purchase- 
money. We make no order us to costs. 
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the cause of action arose.” The question 
The 14th September 1870. ef 
e lth September 1870 then would be, at what time did the cause 
Present : of action in this suit arise? 


The Hon’ble L. S. Jackson and Dwarkanath It is very clear, we think, that the cause 
Mitter, Judges. - ‘of action in this case did not arise at the 

time when the ornaments were deposited 
Limitation—Ghuse of action—Clause | with the defendants, but at the time when, as 
16 Section I Act XIV of 1859, alleged by the plaintiff, the defendant set up 


Reference to the High Court by the Officia- |" adverse claim in respect of those orna- 
ine Judje of the Small poe Court ye ments, and thereby obliged the plaintiff to 


: take legal means for the recovery of the or- 
ftanaghat, dated the 16th August 1870. naments. That appears to have taken place 


Shumboo Chunder Mullick (Plaintif), | in the year 1869, well within the period of 
the limitation of six years. The suit was 


VETSUS therefore in time. 
Pran Kristo Mullick (Defendant), ae 
Tn a suit to recover certain ornaments (or their value) The 14th September 1870 


which had been obtained by defendant from plaintiff's | 
ancestor with a view to borrowing money on them, Pr : 
limitation was held to be governed by Clause 16 Section | resent ; 


I Act XIV of 1859, andthe cause of action to arise > be 
when defendant set up an adverse claim in respect of | The Hoy’ble L S. Jackson and Dwarkdnath 


the ornaments. Mitter, Judges. 


Reference.— Tue question in this caseis the | Revisioner—Hindoo widow—Fraud. 
eriod of limitation applicable. Defendant i 

induced a decensed ancestor of plaintiff to | Case No, 1036 of 1870. 
let himhave some ornaments for a while with | Special Appeal from a decision passed 
R view of borrowing money on them. He | by the Judge of Hooghly, dated the 25th 
has not returned them, and is-now sned for February 1870, reversing a decision of 
them or their value by plaintiff. The transac- the Subordinate Judge of that District, 
tion took place more than six years before dated the 23rd July 1869. 
me plaint wisiled, nnd Sue emg the i Chunder Koomar Gangooly (Plaintiff) 
it is I think barred by limitation, but plaint- Anoe liant 
iff’s pleader contends that defendant must be PP í 
looked upon in the light of a trustee or depo- | UELS IES 
sitary, in which case the limitation would be 
governed by Clause 15 Section 1 or Section 
2 of the limitation Act. I think the trans- 
nction between plaintiff's ancestor and de- | Baboo Mohinee Mohun Roy for Appellant. 
fendant was simply in the nature of n com- 
modatum as defined by the Law Books, and Baboo Anund Chunder Ghossal for 
that in a suit for the recovery thereof, being | Respondents, 

| 

l 

} 





i Rajkishen Banerjee and others (Defendants) 
Respondents. 


in the nature of a suit for moveable pro- |_ A Hindoo widow being in possession of certain lakhoraj 


ee eee ana land in which she had a ljfo-interest, the zemindar brought 
nerty, the proper limitation is under Clause a suit againsta minor reversioner and others to rosumo 
16, six years. the land, obtained an ex-parte decree, and, whether under 
f color theroof or not, afterwards obtained possession.. The 
The judgment of ihe High Court was widow who was then dispossessed brought a separate suit 
eee : to recover the property in which the reversioner,who had 

delivered as follows by | meantime come of age, was joined as. a co-pluintiff. 


: ' Owing to a petition presented by the widow, this suit 
r : R £ : 3 : 
Jackson, J.—This seems to be a very clear | yas treated as having come to an end. 


case, and upon the showing of the Judge '  Tierp that in the circumstances, and the consequent 
himself as to the application of the Section ' jeopardy to the title of the reversioners, the reversioner . 


to which he would refer the present suit, the above referred to was competent, without showing fraud 
: b “hin ti T] Ti doa i” the part of the widow, to bring a suit to -have the 
sult appears to be within time, 18 Vudee ' Jand reduced to his possession and to prevent the zemin- 


proposes to apply the provisions of Clause 16 | dar from acquiring title by adverse possession. 

Section 1 Act XIV of 1859. The terms of Jackson, J.—Tue facts of the ease are 
‘that Section are:—“ To all suits for which | that one Bidya Bhoosun Banerjee in his 
no other limitation is hereby expressly pro- | life-time wns entitled to and held 22 bee- 
vided, the period of six years from the time ' gahs of Inkheraj lund. He had a son Bipro 
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= Dass Banerjeo, and another named Pittamber 

who predeceased him, and also a daughter 
whose son is the present plaintiff Chunder 
Koomar Gangooly. Bidya Bhoosun, on his 
death, was succeeded by Bipro Dass, and 
Bipro Dass by his widow Bhowanee who 
held possession, and, according to the plaint- 
iff’s statement, is still entitled for her life- 
time to the property in question, 


While Bhowanee was holding the proper- 
ty, the zemindar commenced a suit against 
Hurosoonduree, 
the second son of Bidya Bhoosun, and 
against Chunder Koomar who was then 
a minor and represented as being under the 
guardianship of Hurosoonduree. - It appears 
that a brother of Chunder Koomar was also 
n defendant in that suit. Hurosoonduree 
did not defend the suit, and the zemindar 
obtained a decree ex-parte, and whether 
under color of that decree or not, does not 
precisely appear, but the zemindar appears 
to have afterwards got possession. 


The widow Bhowanee who was then dis- 
possessed did not take any steps in the exe- 
cution proceedings, but in 1866 she brought 
n separate suit in which this plaintiff was 
joined as co-plaintiff, having in the mean- 
time come of age, for ‘the recovery of the 


property. 


Pending the suit, Bhowanee presented a 
petition admitting that she had no title, and 
Withdrawing from the suit ; but, subsequent- 
ly, before the suif had been finally disposed 
of, she presented a further petition in 
which she alleged that she had been moved 
to present the first petition by a proposal 
emanating from the zemindar, but that the 
proposal then made had not been carried out, 
and she prayed to be allowed to resume the 
conduct of the suit. This prayer was dis- 
allowed ; and eventually, the suit was treated 
as- having come to an ende 


_ An appeal was made to this Court, but 
` the decision come to below was affirmed, 
and the plaintiff now brings this suit as pro- 
bable reversioner and having an interest in 
the property, praying that the right of him- 
self and other reversioners may be de- 
clared, that the property may be restored 
to his possession or the possession of the 
family, and also that the decree for resump- 
aes oo by the zemindar may be got 
rid of, 


A He got a decree in the Court of first 
instance, but that decree has been reversed 


the widow of Pittamber,’ 
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by the Zillah Judge, who holds in the first 
place that the plaintiff has no right to main- 
fain thesuit. He says :—“ I think the plaint- 
“ iff’s cause of action does not accrue until 
“ Bhowanee’s death, and that he has entirely 
“ failed to prove the alleged fraud whereby 
“ alone he could have acquired a right to 
“sue for possession.” Whe Judge then 
adverts to the merits of the case, and upon 
that part of it also, he considers the plaint- 
iff fails to prove a lakherajgitle, 


On the first of these points, it seems to 
us there is a mistake, It is not necessary 
we think, for the purposes of this suit, to 
show absolute fraud on the part of the widow 
Bhowanee. The Full Bench decision in the 
IX Weekly Reporter, page 508, indicates 
under what circumstances the reversioner 
may come into Court during the life-time of 
the widow to obtain the necessary relief ; 
and it seems to us that in the circumstances 
disclosed in this case, upon the failure of 
the suit brought by Bhowanee, in which 
this plaintiff was, we think, irregularly made 
a party, and the consequent jeopardy to the 
title of the reversioners themselves, the 
plaintiff had a sufficient interest and was 
competent to bring a suit to have the land 
reduced to his possession, and to prevent the 
zemindar from acquiring a title by way of 
limitation from-12 years’ adverse possession. 


We think, therefore, it was necessary to 
go into the merits of the case. ; 


Then, upon the merits, we are also of 
opinion that the Lower Appellate Court has 
mis-carried. It seems to us that, in the cir- 
cumstances stated, ifthe plaintiff once got 
rid of the decree obtained by the zemindar 
for resumption of the land, (and it seems to 
us that he was entitled to have that decree 
get aside) he wonld not be under the neces- 
sity of proving a Inkheraj title, but it would 
lie upon the defendants, the zemindars, on 
the other hand, to show by what right they 
maintained possession of this land which 
the ancestors of the plaintiff had held, and 
from which they were dispossessed ns the 
sequel of the resumption decree obtained 
by the zemindars, 


We do not think the cnse is in such a 
condition that we can go into the evidence 
and dispose of it upon the merits, but the 
case must go back to the Lower Appellate 
Court to be re-tried under the directions we 
have stated. 


B 
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The l4th September 1870. 
Present : 


The Hon’ble L. S. Jackson and Dwarkanath 
Witter, Judges. 


I 
Iastalments—Interest—Execution, 
o e 


Case No. 261 of 1870. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of East Burd- 
wan, dated the 29th April 1870. 


‘Durno Moyee Dassee (Decree-holder) Appel- 


lant, 
VETSUS 


Kishen Coomaree Bibee and another (Judg- 


ment-debtors) Respondents, 


Bahoo Romanath Bose for Appellant. 


Baboo Oopendro Chunder Bose for Re- 


spondents. > 
o 

Where a decree ordering payment by instalments 
does not provide for the payment of interest, the Court 
executing it is bound to refuse giving interest’ upon 
objection being taken thereto, even though on particular 
occasions interest has been claimed and allowed. Where 
interest is objected to in such a case, and the decree- 
holder is subjected to serious logs by delay in satisfy- 
ing his claim, heis entitled to proceed at once against 
any property which may be liable under the decree to 
attachment and sale on default of payment of any of 
the instalments. 


Jackson, J.—IT seems to us that 
order made by the Subordinate 
case is inequitable, 


the 
Judge in this 


Lhe transaction out of which this Appeal 
arose included the decree-holder and the 
original debtor, and also the surety, who had 
- made herself answerable to satisfy the claim 

of the plaintiff. l 


‚The decree which. the plaintiff obtained 
contains a stipulation that certain property 
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of the surety which had been hypotheented 
for the payment of the debt, should he 
liable to attachment anand sale upon the 
default of the judgment-debtor to satisfy 
any of the instalments by which the amount 
was ordered in the decree to be paid. The 
decree, it seems, contained no provision 
for interest. Default has occurred in the 
payment of the instalments, and the de- 
cree-holder applied for exeention of her 


.| decree as provided therein hy the attachment 


and sale of the surety’s property. She 
aiso applied that interest should be added 
to the amount due, and she contended that 
she was entitled to interest on account of 
certain previous occurrences, which undonbt- 
edly showed that on particular occasions 
interest had been claimed and allowed ; 
but the Court below held, and as we think, 
rightly, that however that may have been, 
the decree did not provide for the payment 
of interest, and upon the objection being 
taken it was bound to refuse giving interest 
on this*occasion. That being so, and the 
decree-holder being manifestly subject to a 
serious loss every day that satisfaction 
of the decree was delayed, because interest 
did not ‘run, was surely entitled, whatever 
claims to cousideration the judgment-debtor 
may have had, and however equitable it 
may have been to appoint a receiver in 
order to the most efficient use being “made 
of the property which the judgment-debtor 
had at her disposal, the decree-holder we 
say, Had a clear right to insist upon the 
speedier means of recovering the amount due 
by proceeding at once against the property 
of the surety. The Subordinate Judge in 
refusing to proceed in that way Appears to 
have overlooked this obvious considera- 
tion. 


The matter has been laid before us in this 
special appeal by the zemindar, and the 
vakeel who appears for the surety admits 
that he has no argument to Oppose to this 
representation. We think, therefore, that 
the order of the Subordinate J udga, so far 
as he refuses execution against the sureties, 
must be set aside, and the Court below must 
be directed to proceed as requested : by the 
attachment and sale of the property of the 
sureties. 


We make no order as to the appointment 
of a receiver to the property of the judg- 
ment-debtor. The appellant is entitled to` 
her costs. 
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.| firmed, Choouee Lall presented a petition to 


Ths 15th September 1870. 
Present: 


The Hon'ble G. Loch and E. Jackson, 
i Judges. 


Sale—Fraud. 
Case No. 920 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge ‘of Shahabad, 
dated the Tth February 1870, reversing 
a decision of the Moonsiff of that District, 
dated the 21st August 1869. 


Choonee Sahoo (Plaintiff) Appellant, 
versus 


Munnoo Lall and others (Defendants) 
Respondents. 


Mr. G. C. Paul and Baboos Onookool 
Chunder Mookerjee and Mohendro Lall 
Mitter for Appellant. 


Mr. C. Piffard and Baboos Romish Chun- 
der Hitter, Kalee Kishen Sein and Boodh 
Sein Singh for Respondents, 


In a suit to set aside an exccution-sale on the ground 
of fraud, it is not sufficient for a Court to find that the 
mote of making the attachment and proclamation was 
according fo law, but it is necessary to consider the 
surrounding circumstances. 


Loch, J.—Tue’ plaintiff in this ‘case, 
Choonee Lall, brought an action against the 
defendant Munuoo Lall, for the possession 
of 5 annas and some gundalis shave of the 
property in question, and on the 12th March 
1866 he obtained a decree in the Moonsiff’s 
Court for 2 annas and odd gundahs with 
costs in proportion, An appeal was pre- 

ferred, and on the 29th June 1866 the 
= Subordinate Judge decreed the. whole of the 
plaintiffs claim ; but on appeal to the High 
Court, the decree of the Subordinate, Judge 
was set aside and that of the Moonsiff was 
affirmed ou the lst February 1867, and that 
decree gave the parties costs in proportion. 
An application for review of judgment was 
filed by Choonee Lall, which was rejected 
with costs on the 3rd January 1868. On the 
oth March 1868, the defendant Munnoo Lall 
took out execution for the costs awarded to 
him in the four decrees; and after the issue 
of attachment and sale proclamation caused 
the rights and interests of Choonée Lall in 
_ the property to be sold onthe 28th April 
1868, aud the property was purchased by 
one Mokund Lall. After the sale was con- 


‘attachment that the mode of making 
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set aside the sale, but it was rejected, and 
he now brings the present suit to set aside 
the sale on the ground of fraud, alleging, 
among other things, that he was not aware 
of the attachment and sale proclamation ; 
that Mokund Lall and Munnoo Lall are one 
aud the same person; and t@at Munnoo Lall 
himself was the real purchaser in the name 
of Mokund Lall : further that no notice, as 
required by Section 216 of the Code of Civil 
Procedure, had been served upon him, though 
three of the decrees that were sought to be 
executed bores dates more than a year pre- 
vious to the application for execution. 


The first Court found that the proceedings 
ofthe defendant Munnoo Lall were tainted 
with fraud, and that the sale, therefore, must 
be set aside, but it thought it was unnecessary 
to enquire whether Mokund Lall and Mun- 
noo Lull were one and the same person. An 
appeal was preferred to the Subordinate 
Judge, who reversed the decision of the first 
Court holding that the sale had been pro- 
perly conducted, and that it was the plaint- 
iff who was anxious to defraud his creditor 
by not paying him his just debt. 


We think the Subordinate Judge has not 
looked into the case properly. He has con- 
fined his attention only to what he considers 
the irregularities in the conduct of the sale, 
aud being satisfied from the evidence of the 
witnesses on the part of the defendant that 
there was no such irregularity committed in 
the conduct of the sale as is contemplated in 
Section 259, he held that the plaintiff had 
no ground of complaint; and with regard 
to the absence of the service of notice under 
Section- 216, the Subordinate Judge held 
that that is not an irregularity for which the 
sale can be set aside. But the Subordinate 
Judge has not come to any decision on the 
real question put before him by the plaintiff, 
2 e, whether the acts of the defendant were 
tainted with fraud. 


the 
the 
was 


It may’ be admitted with regard to 


attachment and proclamation of sale 
accordiug to law. But in determining the 
case put before him by the plaintiff, the 
Subordinate Judge has to consider the sur- 
rounding circumstances. He has to consider 
first what was the effect of the abseyce of 
the notice required by Section 216; he 
has to consider the ‘circumstances of the 
property being in the possession of the de- 
fondant when the attachmõut was made and 
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the sale proclamation issued; he has to con- 
sider the mode in which the sale was con- 
ducted ; he has also to consider the value of 
the property as well as the price fetched 
for it; he has to consider who was the real 
purchaser; and lastly he has to consider, 
though it was ng urged in the plaint nor 
in the Court below but has been brought 
to our notice for.the first time, whether 
there was really any debt due to the judg- 
ment-creditor by the judgment-debtor, plaint- 
iff, at the time when the execution was sued 
out by Munnoo. Lall. All hese things 
may be indicative of fraud, and the Subordi- 
nate’ Judge will take all these things into 
consideration and then draw his conclusion 
whether in his opinion they are sufficient 
to indicate fraud on the part of Munnoo 
Lall, and to pass a fresh judgment, 


Fhe ease is, accordingly, remanded to the 
Subordinate Judge, and the costs will follow 
the result of the trial. 


Jackson, J.—I am of the same opinion. 
I think the Subordinate Judge should in 
this case look not, as he has done, so much 
10 the question of the regularity of issue 
_of notice of attachment and sale proclamation 
ns to the real question before him,—whie- 
ther the whole of the proceedings in execu- 
tionewere secretly carried out with the ex- 
press intention of keeping him in ignorance 
that such execution was going on,—whether 
ju fact the whole circumstances prove fraud 
on the part.of Munnoo Lall, It is true that 
however irregular may have been the ser- 
vice of notice of attachment and sale, the 
plaintiff may have’ been kept in ignorance 


of all such proceedings, as the plaintiff was, 


not in possession of the property which was 
nttuched and sold, but Munnoo Lall was. 
- If the proper notice under Section 216, 
Act VIII of 1859 had been served, notice 
of these proceedings would have been given 
to him. The fact, therefore, of non-service 
of this notice becomes most important. But 
even this alone might not be considered 
evidence of fraud, 


[t will be for the Subordinate Judge to 
come to his conclusion after taking into his 
consideration all the circumstances of the 
case whether that notice was not deliberately 
omitted from the execution proceeding by 
the plaintiff. Isis true that the law says 
that the Court shall issue the notice, but it 
is for the decree-holder to see that all such 
legal notices are issued. In the face of the 
npplication for execution of decrees, some 


of which were two or three years old, soma 
officer of the Court has reported that there 
is no necessity for issuing any-notice. The 
decree-holder being about to issue processes 
upon property which was in his own-posses- 


‘sion, was, we think, more particularly re- 


quired to see that the process under Section 
216 was really issued. Then the Court 
must also`look to the manner in which these 
execution proceedings were carried on. 
They were begun on the 8rd March and 
the property was sold on the 28th April. 
Within two months, the property for which 
these parties had been fighting for three 
years and in three different Courts, was sold 
for a trifling debt of about 68 rupees. 


The Subordinate Judge will have to con- 
sider also whether in reality this property 
was not sold, although there was zo -debt 
whatever in existence. It was the business 
of the Court before-issuing these execution 
proceedings to have put into force the pro- 
visions of Section 209 of Act VIII of 1859. 
The ‘execution was sought for costs, and on 
that point there were several cross-decrees 
between the parties, and it is said here that 
if those cross-decrees were sət off, not only 
is it a case that there will be no money due 
to Munnoo Lall, but that there was some 
money due from him to Choonee Lall at the - 
time when the execution was sought. How 
far this may be correct I cannot say, be- 
enuse I have not gone into-the point. But 
I think that it is a point to which the Subor- 
dinate Judge should pay his strict attention, 
especially with reference to his finding that 
it was the present plaintiff who was defraud- 
ing the party by not paying his costs. 

a 


There is another point on which beth the 
Courts seem to me to have made a mistake, 
—that they have not tried the question 
whether Mokund Lall was only a benamndar 
for Munnoo Lall. Jt seems to me that this - 
is a most important point in the case. The 
question is whether the whole of these 
proceedings were carried on by Munnoo 


| Lall in order that he might defeat the rights 


that Choonee Lall might have in the pro- 

perty against him. The Section of the Act 
VIII of 1859 to which both the Courts re- 
ferred have nothing whatever to do to try 


‘the fact which they have to try. They 


must try the question and decide whether 
Munnoo Lali has carried out these pro- 
ceedings secretly and fraudulently behind 
Choonee Lall’s buck with the aim of re- 
covering the property which Choonee Lall 
had sued him for and had obtained a decreg 
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for, and whether looking to all the circum- 
stances fraud is proved or not. To my mind 
the evidence, even as far as I have heard it, 
teems with badges of fraud. 





The 16th September 1870. 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Howble FE. B. Kemp, 
Judge. 


Arbitration award—Interloctutory or- 
der—Appeals, 


Case No. 924 of 1870. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 38rd March 
1870, reversing a decision of the Moon- 
siff of Pursa, dated the 30th April 1869. 


Mothooranath Tewaree (Plaintiff) Appellant, 
) | VETSUS 


Brindabun Tewaree (One of the Defendants) 
Respondent. 


Baboo Mohesh Chunder Chowdhry for 


Appellant. 


Baboos Unnoda Pershad Banerjee and 
Romesh Chunder Mitter for Respondent. 


An order of a Civil Court setting aside an arbitration 
award, being an interlocutory order, is not open to an 
appeal immediately; but when the Court sets aside 
the award on the ground of miscpaduct on the part of 
the arbitrator, and, after hearing the case on its merits, 
makes its decree in favor of the plaintiff, it is competent 
to the defendant to appeal against that decree. 


Couch, C. Ji—As gathered from the 
Judge’s decision the facts of the case seem to 
be these :—That a suit having been brought 
by the appellant for the piece of land in dis- 
pute, and a defence being setup that the land 
claimed was not comprised in a certain bill of 
sale, the case was -referred to arbitration, 
Then after the award had been made, and 
a upon an application to the Moonsiff to set 
it aside on account of the misconduct of the 
arbitrator, it was set uside, The award being 
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set aside, it became necessary to hear the 
suit, and the Moonsiff after hearing the case 
on the merits decided for the plaintiff. Then 
the case went before the Judge, and the 
Judge being of opinion that the evidence 
with regard to the misconduct of the arbi- 
trator did not justify the decision of the 
Moonsiff setting aside the award, he revers- 
ed that decision, and as tho consequence of 
that was again to set up f: award, he did 
not go into the merits of the case, 


Itis trus that no appeal is allowable against 
an interlocutory order, and that the order of 
the Moonsiff setting aside the award being 
an interlocutory order was not open to an 
appeal immediately, but when the Moonsiff 
had made his decree in the suit in favor of. 
the plaintiff, it was competent for the defend- 
ant to appeal against that decree, He did 
go, and then he was at liberty to question 
the propriety of any interlocutory order 
which had been made, provided that the 
error iu that order was such as to affect the 
merits of the case. We do not see how it 
can be said in this case that the error in 
the interlocutory order of the Moonsiff 
was one which did not affect the merits of 
the case, for if the award was n proper award 
and one that ought not to have been set 
aside by the Moonsiff, the setting it aside 
would be an act which would necessarily affect 
the merits of the case, as the award was 
upon the very subject-matter of the suit and 
determined it. ‘Therefore, when the case 
came before the Judge on an appeal from 
the Moonsiff’s decree, it was quite competent 
for him to deal with the interlocutory order 
which set the award aside, and if that order 
was passed improperly, or if he found that 
upon the evidence adduced before the Moon- 
siff, he was not justified in setting aside the 
awardon the ground of misconduct on the 
part of the arbitrator, the Judge acted quite 
correctly in setting aside that order and 
restoring the defendant to the position in 
which he was entitled to be, namely, of hav 
ing an award in his favor, 


We do not see that there was any proceed- 
ing by the Judge beyond his jurisdiction. 
He was perfectly competent to entertain this 
question when the appeal came before him, 
and whether he has come toa right conclu- 
sion or not upon the evidence as to there 
having been any misconduct on the part of 
the arbitrator is not a matter which we 
ean look into in special appeal. 


The decree of Lower Appellate Court 
must be confirmed with cos's, 


A 
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The 16th September 1870. law does not allow ; or if the Judge were 
to refuse to confirm a nomination arbitrarily, 
Present : and without considering the qualifications 


The Hon’ble Sir Richard Couch, Kt., Chief of the person appointed, ” possibly the Court 
Tsted.. ands tue. Hon'ble F B Kem would interfere. The two cases quoted ap- 
Judge l n P» pear to be of this description, In the case 


reported in the 7th Weekly Reporter, page 
224, Mr. Justice Louis S. Jackson says 


Section 9 Act EVI of 1868—Ap- f : É 
1 peal. that if a person who was in any way dis- 
qualified from being appointed had been 
In the matter of chosen, the Judge might probably have re- 
fused to.confirm his appointment; or if the 
Shoshee Kishen Mockerjee, Petitioner. rules prescribed by this Court for making ap- 


pointments to the public service had been dis- 

Baboo Motee Lall Mookerjee for Petitioner. | regarded by the Principal Sudder Ameen, the 
Judge might rescind the appointment, and 

A party whose appointment by a Subordinate Judge | require the Principal Sudder Ameen to make 

~*or Moonsiff is disallowed by a Zillah Judge, on the | fronl it tahest Kiar 

ground that he is not qualified for the appointment, | a Iresh appointment alter 1O User VANTO 

- has uo right of appeal to the High Court against the | of the rules. There the learned Judge says 
that if a person is disqualified from being ap- 


"Judge's order. 
Couch, C. J.—Srcrion 9 of Act XVI of. pointed, the Judge might refuse to confirm 
the appointment ; and then he goes on to say 


1868 says that “all Ministerin! Officers of ers “ees 
‘the Courts of Subordinate Judges and that in respect of the case hefore him it 
> r . e ‘< ù 

“« Moonsiffs shall be nominated and appoint- is quite clear that if the time allowed in 
that case for candidates to present them- 


“ed by these Courts- respectively, subject 
l : : selves had been such as, in the opinion of the 


“to the approval of the District o 
within pices jurisdiction o ae NS oe ee from sear 
( ” ing forward, he might at once have annul- 
eee led the proceedings, instead of allowing the 
appointment to stand for nine months, | and 
then displacing the petitioner on the ground 
that another person was a preferable candi- 
date. What was done there apparently, and 
what Mr. Justice Louis S. Jackson says ought 
not to have been done, was not merely that 
the sanction to the appointment was refused 
after it had been allowed to stand for nine 
months, but also that the applicant was 
displaced simply because another person was 
considered a preferable candidate. It is not 
a sufficient reason for disqualifying a man 
fit for an appointment which he has filled 
satisfactorily for some time that there is 
some one else who is thought entitled to 
the preference. That is what we under- 
stand Mr. Justice Louis S. Jackson to 


Now, this petitioner appears to have 
been nominated to a permanent office on the 
Ist of October 1869, and the Judge no doubt 
afier some delay disallows that nomination, 
because he finds upon examination into his 
qualifications and from his antecedents that 
the candidate is not fitted for the appoint- 
ment ; and he adds also a remark to the effect 
that he appears to have followed the present 
Subordinate Judge about from district to 
district, That is an additional observation 
which the Judge makes; but the reason 
which he gives for disallowing the nomina- 
tion is a very substantial one, namely, that 
on examination into his qualifications, and 
from his antecedents, he found him not fitted 
for the appointment. Now, we do not see 
that the petitioner has any right to appeal | determine there. No doubt he goes on to 
to this Court, and to ask this Court toenquire | make some observations showing that the 
into the merits of his case, and to determine | petitioner was fully qualified, and therefore 
if the Judge was or was not right in making | ought not to have been displaced in that 
the order disallowing the appointment, The | way in favor of some one else who was 
law says that the appointment is to be made; probably not so well qualified for the ap- 
subject to the approval of the District Judge ;; pointment, and he also remarks on the hard- 
so that undoubtedly a certain discretion is|ship of allowing the petitioner to stand 
vested in him with regard to it. No doubt | appointed to an office for nine months and 
there may be cases such as those that have|then suddenly displacing him on such 
been referred to where the Court may in- | grounds, but the case of hardship alone is 
terfere. Where, for instance, the proceedings! not made the ground for setting aside the 
have been conducted in a manner which the ! decision of the Judge. 


p 
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in argument by the pleader for the respon- 
dents, which we may observe were not raised 
in the lower Court, as we hold that the 
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The 9th November 1879. 


Present: 


decree obtained hy Kanne Lal! in 1848 cannot | The Hon'ble J. P. Norman. Officiating Chief 


be exeentted by his son in his representative 
capacity. It has been pressed upon us that 
our duty is purely ministerial, and that we 


Justice, and the Hon’ble 
Judge. 


W. Markby, 


are bound to cirry out the letter of the decree | Small Cause Court at Rangoon-—Act 


of 1848, however erroneous that decree may 
be. We think this a very limited view of 
the question and of our functions, which are 
to see the due execution of the decree, i. e, 
according to law. 

a | 

It is clear to us that the two widows of 
Yhintamun set up a separation, and it was 
only on their being able to establish that! 
allegation that they could succeed in remain- . 
ing in possession of their husband’s estate ; | 
for failing proof of that allegation, they were | 
entitled to nothing more or less than bare! 
maintenance. The decision of the Principal 
Sudder Ameen must, in my opinion, be cov- , 
sidered to be a declaratory decree. It per-. 
mitted the widows to remain in possession 
ns life tenants without power to alienate. | 
Now, the position of a Hindoo widow asa. 
life tenant is ordinarily that of a person who! 
is entitled to enjoy the estate, but except 
under legal necessity she is not entitled to 
nlienate or to waste it so as to destroy or 
„threaten the destruction of the corpus of the ' 
estate. The decree of the Principal Sudder ' 
Ameen simply left the widows in that posi- 
tion, It further declared that as the plaintiff , 
Kanae Lall had established that he'was then, | 
as he undoubtedly was, the nearest heir to 
Chintamun, he would as reversioner be 
entitled to possession when the two widows 
were dead. As that event has occurred, we 
must look to the position of Kanae Lall now 
that the’ succession opened out to him. But! 
it is the estate of Chintamun which is in 
question, and we have therefore to see who ! 
is his heir. Now, it is “beyond all dispute: 
that when the succession opened out to! 
Kanne Lall, he was disqualified being insane, , 


and he theréfore cannot inherit the estate of | 
Whether his son ean inherit or ` 


Chintamun. 
not isa question which we are not called 
upon fo decide in this case. The son who 


I of reaS moor dor e Act. 


Reference to the High@Court by the Re- 
corder of Rangoon, dated the 21st Feb- 
ruary 1870. 


Ko Shoay Doon, Plaintiff, 
versus 


Shoay Gan, Defendant. 


There is nothing in the Recorder’s Act (XXI of 1863) 
to justify the conclusion that the Small Cause Court at 
Rangoon is not properly constituted. 


The words " Local Government” in ActXI of 1865 
were not intended to include a Chief Commissioner, 


Case.—TuHrE short point of the cense is 
whether the Small Cause Court now estab- 
lished, or assumed to be established, in 
Rangoon, is legally constituted ? 


On the 10th of March 1868, Act XXI 
of 1863 was passed “ to constitute Record- 
“ers? Courts for the towns of Akyab, 
“ Rangoon and Moulmein in British Burmah, 


“and to establish Courts of Small Causes 


“in the said towns.” 


By Section 10 of that Act, it was de- 
clared that the Recorders to be appointed 
under the Act should exercise civil jurisdic- 
tion within territorial limits to be from 
time to time fixed as therein prescribed ; 
and the same Section further enacted as 


_ follows :—“ And snve as in this Act provi- 


“ded, no Court other than the Recorder’s 
“Court shall have or exercise any civil 
“jurisdiction whatever within the limits 
“ for the time being fixed us aforesnid.” 


By Section 31 of the same Act, power 
was given to the Governor-General in Coun- 
cil to appoint a Registrar to each Recorder’s 
Court, and the Registrar so to be appointed 
was invested by Section 35 with the powers 


is the appellant does not apply to execute , of a Small Cause Court Judge in suits of 
the decree of 1848 as heir of Chintamun, | the nature of those described in Act XLII 
but as representing Kanae Lall, and in* the | of 1860, (the Small Cause Court Act then 


latter capacity (Kanne Lall not being the 


in force) where the value of the claim should 


heir of Chintamun) his application must; "°! exceed rupees 200, with power, never- 


necessarily fail. 


We dismiss this appeal with costs, 


theless, for the Governor-General in Council 
to increase the jurisdiction to claims not ex« 
ceeding rupees 500, 
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Under these Sections (81 aud 35) the | 
Governor-General tn Council, on the 13th | 


of April 1864, appointed a Registrar to the 
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Upon the removal of the Registrar of 
the Court of the Recorder of Rangoon in 
October 1866, the Recorder exercised civil 


Court of the Recorder of Rangoon, and in- jurisdiction both in suits above and in suits 


vested him with power to hear suits not 
exceeding rupees 500 in amount or value. : 
The Registrar so appointed continued to: 
nct until October 1866, when he was re- 


moved, then uo Registrar has 


and gine as 
been appointed by §the Governor-General in | 


Council. | 

Act XI of 1865 (the Small Cause 
Court Act), after reciting that it was expe- | 
dienut to consolidate aud amend the law re-, 
lating to Courts of Small Causes beyoud the | 
local limits of the ordinary original civil. 
jurisdiction of the High Couris of Judica- } 
ture, and declaring that in every part of! 
British India in which the Act operates, the , 
words “ Local Government” should denote | 
the person authorized to administer the exe- | 
cutive Government in such part, enacted | 


( Section 3) that the Local Government i « 


might, with the previous sanction of the 
Governor-General of India in Council, con- | 
stitute, for the trial of suits under that Act, 
Courts of Small Causes at any places within | 
the territories under such Government, with i 
power to fix the territorial limits of och 
Courts. The suits cognizable by such Courts 
were specified in Section 6 of the Act, and 
were thereby limited to the amount or value 
of rupees 500, with power, nevertheless, for | 
the Local Government (Section 7) to extend : 
` the jurisdiction to an amount not exceeding 


below rupees 500, but suits under rupees 
500 continued to be heard separately in 
what was called the Small Cause Divi- 
sion of the Recorder’s Court, though, pro- 


' perly spenkiug, there was no Small Cause 


Court, and there was no authority for the 
distinction. 


In the Gazette of India of the 4th 
September 1869 notifications of the Home 
Department ( Judicial ) dated the Ist Sep- 
tember 1869, appeared as follows :— 


“ No. 1256.—Appointment.—Mr. Donald 
“ Grant Macleod, B. A., L. L. B., Barrister- 
“ nt-lnw, to be Judge of the Small Cause 
“ Court of Rangoon.” i 


“ No. 1261.—The Governor-General in 
“Council is pleased to extend the provi- 
sions of Act ITI of 1864 to the Province 
‘of British Burmah. 


“The Governor-General in Council is 
“also pleased to invest the Chief Commis- 
‘sioner of British Burmah with the powers 
‘conferred upon a Local Government by 


é 
“ the said Act.” 


(Sd.) 


Secretary to the Govt. of India.” 
‘On the Ist of October 1869, Mr. Macleod . 


“E. C. BAYLEY, 


rupees 1,000 ; and by Section 12 it was pro- assumed charge of the office of Judge of 
vided that whenever a Court of Small Causes | the Court of Small Causes, Rangoon, as 
should be constituted under that Act, no' appears by the British Burmah Gazette for 
suit cognizable by such Court should be 9th October 1869. 


heard or determined in any other Cotirt hav- ' l 
e eo within the local limits of the , In the Gazette of India of the 9th of 
‘urisdiction of such Court of Small Causes, , October 1869 appeared the following notifi- 
jurisdic cation by the Home Department ( Judicial ) 


i ir j {- 
E a a e peo VO Appo | dated “ Simla, the 2ud October 1869.” 


By the same Act (XI of 1865) Act XLII 
of 1860 was repealed ; but, by Section- 50 
of the repealing Act, when, in any previous 
Act T made to Act XLII of 
1860, such reference is to be read as apply- 
ing to Act XI of 1865. | 


“ No. 1467.—Under Section 3 of Act XI 
of 1865, the-Governor-General in Council 
is pleased to sanction the establishment of 
“a Court of Small Causes in the city 
‘of Rangoon for the hearing of suits cog- 
““nizable by such Courts under the provi- 
“ sious of the said Act, f 


P 
i 


B 


- nssed on the 1th of 
i Gon a oe the 26th of January Under Section 7, the jurisdiction of 
1866 an Act was passed to confer certain | “ the said Court is extended, in suits of the 
increased powers on the Registrars of the / ‘ nature described in Section 6, to an 
Recorders Courts in British Burmah, and} “ amount not exceeding one thousand rupees, 
such increased powers were actually exer- | $ The territorial Jurisdiction of the Court 
cised by the Registrars until October 1866. !“ will be co-extensive with that of the 
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“ existing Small Cause Court jurisdiction of | exceeding 


“ the Recorders Court at Rangoon.” 


(Sd.) “E. C. BAYLEY, 


Seerctary to the Govt. of India.” 


On the 7th of the present month, Febru- 
ary 1870, a plaint was presented in the 
Recorder’s Court for rupees 600, though the 
nature of the suit was such as a Small 
Canse Court duly constituted under Act XI 
of 1865, with jurisdiction up,to rupees 1,000, 
would have had power to entertain. 


Tue plaint was presented in the Recorder’s 
Court for the express purpose of raising 
the question now propounded, and the 
Advocate for the plaintiff (the Government 
Advocate of Rangoon), in presenting it, 
argued, first, that Section 10 of Act XXI 
of 1863 was not repealed by Act XI o 
1865 either expressly, for it was not men- 
tioned in it, nor by necessary implication, 
for the Intter Act is neither contrary to, nor 
inconsistent with, the provisions of the ear- 
lier Act. ° 


Secondly.—That the words “save as 


THE WEEKLY REPORTER, 











- _-— e par ae, e a 


Rulings, 333 





rupees 6500 in value until 
October 1866, and was not superseded or 
affected by Act XJ of 1865, and ceased only 
upon the removal of the Registrar. 


Fifthly—That if Act XI of 1865 did 
nof repeal Section 10 of the Recorder’s Act, 
no notification of the Home Department or 
of the Governor-General in Council or of the 
Local Government ae Ae It. 


Sixthly.—That the G8vernor-General in 
Council was not, on the 2nd October 1869, 
the Local Government within the meaning 
of Act XI of 1865; but that the Chief 
Commissioner was “ the person authorized to 
administer the Executive Government’ in 
British Burmah, if not before, at any rate 
since the notification in the Gazette of 
India, of the 4th of September 1869, in- 
vesting him with the powers of a Local 
Government ; and that, therefore, even if 
Section 10 of the Recorder’s Aet were no 
impediment to the establishment of a Small 
Cause Court under Act XI of 1865, it has 
not been established by the proper authority 
and has no legal status. 


Seventhly.—That the appointment of Mr. 


in this Act provided’? in Section 10 of | Macleod to be Judge of tha Small Cause 
the Recorder’s Act had reference to the sub- | Court on the Ist of September 1869, when 
sequent Sections under which the Registrar | there was no such Court in existence, wns 
-was invested with the powers of a Small i not effective; for the Court should have 
Cause Court Judge, and, consequently, the | bean first duly constituted and then the 
maning of the Section is that, except the Judge duly appointed, and that that not 
Small Cause Court of the Registrar, no | having been done, there is no properly con- 
Court other than the Recorder’s Court | stituted Judge, even if there be a properly 


should have civil jurisdiction within the! constituted Small Cause Court, 


prescribed limits. 


Thirdly—That provision having been 
made by the Recorder’s Act for special 
jurisdiction in Small Causes (notwithstanding 
that Act XLII of 1860 was then in force) 
showed the intention of the Legislature that 
io Small Cause Court except the Small 
Cause Court thereby constituted should ex- 
ercise jurisdiction within the local limits 
of the Recorder’s Court, the reason for this 
being apparent on the face of the Act itself, 
by which the Recorder was placed in the 
sume position with regard to the Registrar 
that the High Court stands in with regard 
to Judges of Small Cause Courts constituted 
under Act XI of 1865, 


Fourthly.—That at the time when Act 
XI of 1865 was passed, the Small Couse 
Court constituted under Sections 31 and 35 
of the previous Act was sitting in Rangoon, 
and continued to sit and to hear cases uot 
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The point upon which the Advocate for 
the plaintiff chiefly relied was that Section 
10 of the Recorder’s Act is still in force; 
and, therefore, no Small Cause Court ean 


‘be constituted under Act XI of 1865 with 


civil Jurisdiction within the local limits of 
the jurisdiction of the Recorder’s Court, 


On the other side, it has been pleaded in 
bar to the jurisdiction of the Recorder’s 
Court that Act XI of 1865 ean stand 
together with Act XXI of 1868, nnd the 
Governor-General has power to make ‘an 
appointment under that Act; that thig 
Court is bound to take judicial notice of the 
orders of the Governor-General appearing 
in the Gazette, and to assume that what 
thereby appears to have been done has b ən 


‘rightly done ; and that, consequently, under 


Section 12 of Act XI of 1865, the Re- 
corder’s Court has no jurisdiction in suits 
not exceeding rupees 1;000 in value, and 
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cognizable by a Court of Small Cau 
blished under that Act. 


I deem it right to submit the question 
raised for the decision of the High Court, 
inasmuch as if the contention of the 
plaintiff be correct in law, as I consider it 
to be, legislative action will be needed. 


ses està- 


The judgment of the High Court was 
delivered as follows by 


Norman. C. J.—We have been placed in | 
some difficulty from the mode in which this | 
case has been sent up, and have not had the | 
advantage of hearing it argued by Couneel. 


Therein, however, nothing in the case 
as stated orin the Act referred to which 
would seem to justify the conclusion that 
the Small Cause Court is not properly 
constituted, 


On reference to Section 1 of Act III of 
1864, and the notification No 1261 in the 
Gozette of India. of the 4th of September 
1869, it is clear that the Governor-Genernl 
in Council treats the Chief Commissioner 
not as “the person authorized to administer 
the executive Government,” but as the 
“Chief Executive Authority.” 


There is nothing in Act XI of 1865 to 
show that the words ‘ Local Government)? 
as used in that Act were intended to include 
a Chief Commissioner. l 


Markby, J.—I concur, 





The 14th November 1570. 
Present: 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 

Reviews — Sections 376 and 378, 
Code of Civil Procedure—Stamps— 
Agreements—Art. 3 Schedule A 
Act X of 1862. 


Case No. 117 of 1870. 
Application for review of Judgment 
passed by the Hon'ble Justices A. V. 
Bayley and Dwarkanath Mitter, on the 
25th July 1870, in Special Appeal No. 
768 of 1870.* 
Choovee Mundur and another (Defendants) 
Petitioners, 


LL Ay e eee 





le 


VETSUS 


Chundee Lall Dass (Plaintiff) Opposite 
Party. 





* Ante, p. 178, 
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e 
Mr. J. W. B. Money for Petitioners. 


Mr. R. T. Allan and Bahoo Romesh Chun- 
der Mitter for Opposite Party. 


Herb (Mitter, J., 
Judgés are not requi 
were considered and 
them by a pleader the 
better argued, and put in a different light, by another 
pleader subsequently ; but are to be guided in their ad- 
missions of reviews in Indian Courts by the definite terms 
a Sections (867 and 378) of the Code of Civil Pro- 
cedure. 


~ Ina suit for payment of rent for use and occupation 
of land, where the basis of plaintiff's claim was for a 
knbovleut, the agreement produced as evidence of the 
contract, not being the deed of contract itself, was 
held to be not liable to be stamped under Article 3, 
Schedule A Act X of 1862, 

Bayley, J.—Trus is an application for a 
review of our judgment in special appeal 
No. 768 of 1870. The application is signed 
by Choonee Mundur and Girdharee Mondur 
by their plender Mr. R. E, Twidale, but has 
been argued by Mr. Money. 


dissentiente) that in cases of review 
red to re-adjudicate points which 
adjudicated when brought before 
n employed, although they mav be 


The first ground taken in the petition of 


| review is precisely the same that was argued 


and decided by us in our judgment of which 
review is now sought, namely, that the 
petition asking for the lease which we have 
held to be evidence of ‘the contract, and 
therefore riot to require a stamp “ does re- 
“quire a stamp whether it be treated. as n 
“lease or ns evidence of contract.” 


The second ground is that the said peti- 
tion ought to have been registered. This 
ground also was taken, and adjudicated by 
us in the same judgment. 

# + * * * 
* + * * * 


In regard to the first and second grounds, 
we are pressed with the argument that 
we are bound to take them now on quite 
a different view of the law to that placed 
before us by another pleader who argued 
before us in the special appeal, viz., that 
the petition should be stamped under Arti- 
cle 3 Schedule A of *Act X of 1862, 


The learned Counsel has quoted the fol- 
lowing authorities in support of his pro- 
positions : 7th Moore’s Indian Appeals, page 
3847, 11th Moore’s Indian Appeals, page 
4987, 10th Weekly Reporter, page 54, Mills 
and Crengh’s Reports, pages 210 and 211, and 
3rd Volume of the same Reports, page 624. 
Now, all these are authorities substantially to 
the effect thet when a Judge is satisfied on 
general principles that he has made n judg- 
ment inconsistent with law or justice, it 


~= ae — 


X 
¥ 


Gs 


* 


* 3, W. R, P. C, p 45. 
t 9, W. R., P. Ci p. 23, 
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is his duty to re-consider that judgment, 
Mr. Justice Markby and I have already 
in a judgment in review held that under 
the terms of Sections 376 and 378 of the 
Code of Civil Procedure, we are not re- 
quired to re-adjudicate points considered 
and adjudicated when brought before us by 
the plender then employed, although they 
may be better argued and put tna different 
point of view by another pleader subse- 
quently, and we then fully entered into the 
reasons for this view. I still think that 
we are to be guided in our admissions of 
reviews in Indian Courts by the definite 
terms of the Sections of the Indian Civil 
Procedure Code. The English Law laid 
down by the high authorities above quoted 
for the purposes of these English cases 
is of course to be followed in such cases. 


Now, what is pressed upon us in this 
petition of review is to say that whether 
this be a lease,—which we held it was 

* not, and it is urged it is,—or whether 
it be an evidence of contract,—which we held 
it was, and the learned Counsel says it was 
not, but a lense ;—in either case the docu- 
ment should be stamped,—if as a lease 
under Schedule A Article 40 of Act X 
of 1862,—if as an evideuce of contract under 
Article 3. 


I am of opinion that this agreement is 
not liable to be stamped under Article 
40 as a lease, simply because it is nož, in our 
view, a lease. I think too it is not liable 
to be stamped in this case under Article 3. 
It is put in as evidence of a contract. The 
basis of the plaintiff's rent claim is for a 

~—kabooleut without which the tenants, it is 
alleged, cannot lawfully hold the land; and 
thesuit is one for payment of rent for use 
aud occupation of the land. 


The agreement, therefore, would still only 
he evidence of the contfnct, and not the 
deed of contract, The contract on which 
the occupancy would lie would be the 
kabooleut. 


In this view, therefore, I do not think 
that there is any error in law in our judg- 
meut, but irrespective of that, if there be 
au error, I do not think we can allow the 
application, It is no error affecting the 
decision on the merits, Even without that 
petition the plaintiff could have sued aud 
got a decree. 


And lastly, the objection was never taken 
by the defendant at the first hearing, and 
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both parties. went to trial without any such 
objection to the admissibility of the deed 
as is now raised. 


The same remarks equally apply to the 
' second ground as to registration. 


For these reasons, I would reject this 
application. 


Mitter, J.—I am sori that I cannot 
concur with mv lenrned{collengue in the 
views expressed by him on the general 
subject of reviews. But Ido not think it 
necessary to enter into any discussion on 
this subject, inasmuch as I am of opinion 
that the grounds of review urged in this 
case are not good upon their merits. 


I also would reject this application with 
costs. 





The 16th November 1870, 
Presents: | 


The Hon’ble H, V. Bayley and E. Jackson, 
Judges. 


Butwarrah—Questions of title—Juris- 
diction— Regulation XIX of 1854. 


Case No. 968 of 1870. 


Special Appeal from a decision passed by 
the Judge of Bhaugulpore, dated the 9th 
May 1870, reversing a decision of the 
Subordinate Judge of that District, dated 
the 5th April 1869. 


Muddun Mohun and another (Plaintiffs) 
Appellants, 


VETSUS 


Kartick Nath Panday and others (Defend- 
ants) Respondents. 


Baboo Onookool Chunder Mookerjee for 
Appellants. 


Baboo Juagadanund Mookerjee for Respon- 
dents. 


When in the preparation of a butwarrah under Regu- 
lation XIX of 1854, it is ascertained that the parties are 
at variance on a question of title, the Collector’s proper 
course is to stay proceedings until all such questions 
are decided by a competent Court, the revenue au- 
thorities not having authority uuder the law to decide 
them finally. 


Jackson, J— I po not agree with the 
Judge in the view which he has taken of 
Sections 19 and 20 Regulation XTX of 1854. 
Tt is clear to me that the objections alluded 
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to. in those Sections of the butwarrah law, 
upon which it is directed that the Collector 
shall decide, and that the subsequent orders 
of the Commissioner and Board of Revenue 
shall be final, are objections relating to the 
partition. They do not refer to objections 
relating to the title of the parties to portions 
of the estate under partition. 


In this case mafproprietors of Tuppa Bhor- 
sha applied for a Watwarrah, The plaintiff as 
the proprietor of 4 annas of mouzah Bhorsha 
contained in that Tuppa joined in the applica- 
tion. When the butwarrah was under consi- 
deration, a dispute arose regarding mouzah 
Oodoypore. The plaintiff alleged that it was a 
dakhilee village belonging to mouzah Bhorsha, 
and that as proprietor of 4 anuas of mouzal 
Bhorsha he was also entitled to 4 annas of 
mouzah Oodoypore. The defendants, on the 
other hand,alleged that mouzah Oodoy pore was 
one of the several separate villages contained 
in Tuppa Bhorsha, and had no connection 
with mouzah Bhorsha. The Collector reject- 
ed the plaintiffs claim and ruled that Oodoy- 
pore was a separate village. The Commis- 
sioner concurred with him. It is said that 
there was also an appeal to the Board of Re- 
venue who refused to pass any decision upon 
the points and referred the parties to the 
Civil Court, when a suit had already been 
instituted. The butwarrah was completed as 
if Oodoypore was separate from mouzah 
Bhorsha, The civil suit preferred by the 
plaintiff was decreed by the Subordinate 
Judge of Bhaugulpore, as upon enquiry he 
found that Oodoypore was a dakhilee village 
of mouzah Bhorsha. The Judge has held 
that the decision of the Revenue Authorities 
on the question of Oodoypore was final, and 
has dismissed the plaintiff’s suit. 


I would reverse that finding and remand the 
case to the Judge to be tried upon the merits. 
Tt is true that there is no distinct rule laid down 
in Regulation XIX of 1854 as to what course 
the Collector is to pursue when, in the pre- 
paration of a butwarrah, it is ascertained that 
the parties are at variauce on a question 
of title. Butit seems to me that his pro- 
per course is to stay proceedings ag in the 
canse alluded in Clause 2 Section 4, until 
nll such questions of title are decided by a 
competent Court. The Collector has not 
authority to decide such questions unless 
special power is given to him by the law. 
All matters regarding the partition are di- 
rectly placed under his special decision, But 
not only is uo direct authority given to him 
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to try disputed questions of title, but no mode 
is laid down for enquiry into such questions. 
Iu the present case, it does not appear 
that the Revenue Authorities made any real 
investigation into the question ine dispute. 
No issues were laid down, no documents of 
title were called for, no evidence oral or do- 
cumentary was demanded or received. A 
summary decision by the Collector was pass- 
ed on the ground that mouzah Qodoypore 


had been separately surveyed from mouzah 
Bhorsha. 


It seems to me that the Revenue Authori- 
ties had not authority under the law to de- 
cide finally any question of title, and that the 
Judge must therefore try the plaintiff’s claim 
upon the merits as raised before him in ap- 
peal. 


Bayley, J—I concur. 


The 16th November 1870. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Summons— Service. 


Case No. 1005 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 16th February 1870, affirming 
a decision of the Moonsiff of Mudhe- 
poora, dated the 380th November 1869. 


Dowlut Mundur (Plaintif) Appellant, 
versus 
Omrao Singh Rana (Defendant) Respondent. 
Mr. R. E. Twidale for Appellant. 


Baboo Debendro Narain Bose for Respon- 
dent. 


When there is no return of service to a summons, 
the law gives a Court full discretion either to issue a 
second Summons or to take, or not take, stronger mea- 
sures. It is not imperative on one Court to take 
measures to expedite the service in another Court; 
but itis the business of the party interested to move 
the Court to do what is necessary. 


Bayley, J.—THis special appeal must be 
dismissed with costs, as there is no ground 
of law whatever to justify our interference 
in special appeal with the judgment of the ` 
Lower Appellate Court, 


+ 
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A summous was seut to Parneah on the 


Ip this view of the case, we dismiss this 


9th July: 1869'upon two witnesses of the | special appeal with costs. 


plaintiff, named to prove the necessity for, 
alienation and the separation of the family. 
Up to the 25th November’ no return of 
service having apparently been made, the 
special appellant asked~ for a second sum- 
mons. | 


The lower Court held, for reasons given 
by it in its-order, that the evidence of those 
two Witnesses was not material in the case, 
and under the circumstances did not think 
it expedient to adopt other measures to en- 
force their-attendance'in Court. 


On the 29th Novemher, the special ap- 
pellant made another petition alleging that 
the witnesses were material, as they would 
prove the necessity for the sale and the 
separation. 


The lower Court decided the case agniust 
the plaintiff on the 30th, November. 


We are now pressed with the argument 
that it was the duty of the lower Court 
either ‘to ask’the-Purneah Court to expedite 
the service of the summons, or delay its 
judgment till its return, or issue second 
summons. 

We think this objection is quite futile. 
The law does.not contemplate the issue of 
a second summons ; at any rate, it gives the 
Court a. full discretion either to issue a 
second summons when the first fails, or to 
take stronger measures provided by. the law 
its discretion. It is 
not imperative on one -Court to take mea- 


or not take them at 


sures to expedite. the service in another 
Court. 
move the Courl to do what is necessary 


It is the basiness of the party to 


for his case, but no‘request was-made by 


the plaintiff in this case between 9th July 
and 29th November 1869 to the Court to 
address the Purnenh. Court to expedite the 
service ofthe ‘summons. 


A~ 





The 16th November 1870. 


Present: i 


The Hon’ble H. V. Bayleyfand E. Jackson, 
Judges. 


Death of defendant— Section 104, 
Code of Civil Procedure. 


Case No. 1116 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 830th March 1870, reversing «a 
decision of the Moonsiff of Tegrah, 
dated the 23th December 1869. 


Monee Lall (One of the D, fendauts) 
Appellant, 


VETSUS 


Kazeo Fuzul Hossein (Plaintiff) and another 
(Defendant) Respondents. 


Mr. R. E Twidaleand Moonshee Mahomet 
Yusoof for Appellant. 


Baboo Debendro Narain Bose for Re-` 


spoudeuts. 


A suit having been dismissed, plaintiff appealed from 
the decision; and although the defendant’s death wus 
notified to the Court and the plaintiff did not atiempt 
under Section 104, Code of Civil Procedure, to bring 
in the heirs of the deceased or have the deceased in any 
way represented, the Court tried the appeal and passed 
a decree. 


Hun that the decision of the Lower Appellate Court 
was incorrect in law. 


Jackson, J.—We think that the decision 
of the Subordinate Judge of Bhaugulpore on 


this appeal cnunot stand and must be set 
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aside. The decree on appeal has been pass- 
ed against the estate of one Bunwaree Lall, 


who was defendant in the original case but |. 


died before the appeal was heard, and in 
the absence of his heirs or representatives. 
The case when instituted in the first Court 
against Bunwaree Lall was dismissed. The 
plaintiff appealed from that decision, and 
although Bunwafge Lall was déad and his 
death had been j notified to the Court, it 
does not appear that the plaintiff attempt- 
ed, under Section 104, to bring in the heirs 
of Bunwaree Lall or have him in any 
way represented during the trial of the ap- 
peal. Notwithstanding this, the Subordinate 
Judge went on to try the appeal and passed 
a decree against Bunwaree Lall’s estate. 
This is objected to in special appeal, and it 
is clear that the decision under the circum- 
stances is incorrect in law. The case must 
be remanded to the Subordinate Judge in 
order that he may see that the appellant 
bring in the representatives of Bunwaree 
Lall in Court, and re-try the case in their 
presence. 


lt appears that this point was brought 
to the notice of the Subordinate Judge in 
an application for review, and certain facts 
were stated in that application which, if they 
were correct and could be substantiated, 
would altogether relieve the heirs of Bun- 
waree Lall from the liability which the 
Subordinate Judge has placed upon them. 
Had the Subordinate Judge entertained the 
review and emade further enquiries which 
the facts of the case would seem to have 
required, there would be no necessity for 
this special appeal ; but he appears to have 
simply rejected the application, and we 
are in consequence obliged to set aside his 
original decision and direcl. a re-frial of the 
ease. We think that in the course of the 
re-trial, the Subordinate Judge should con- 
sider the facts stated in the petition for 
review. 


Baboo Hurdeo Narain Singh, who has 
been unnecessarily made a respondent in 
this special appeal, will obtain his costs 
of this special appeal from the appellant, 
but in re-trying the case if the Subordinate 
Judge finds that he is liable for any portion 
of the money, a decree may be passed against 
him. i ; 


The appellant will obtain his costs of this 
special appeal from the special respondant, 
plaintif in this suit, 
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The 17th November 1870. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Contract. 


Case No. 780 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 8th February 1870, affirming 
a decision of the Moonsiff of Curbetta, 
dated the 20th May 1869. 


Ram Tunoo Koondoo (Plaintiff) Appellant, 
versus 


Mullicka Dossee and another (Defendants) 
Respondents. 


Baboo Nullit Chunder Sein for Appellant. 
Baboo Nil Madhub Sein for Respondents. 


In a suit to enforce delivery of a kobala where plaint- 
iff was found not to have acted up to the original terms 
of the contract, inasmuch as he failed to pay a part of 
the consideration-money as agreed upon, and did not 
offer to pay up the remainder until the suit was brought. 


Hep that defendant was no longer bound to deliver 
over or. ratify the document which it was intended 
should be executed between them. 


Jackson, J. THIS was a suit to enforce 
the delivery of a kobala. The plaintiff al- 
leges that at the time that the kobala was 
executed, he agreed to pay rupees 300 as 
part of the consideration-money in satisfac- 
tion of a decree against the vendor ; that he 
paid down the money as agreed upon; that 
he was now ready to pay the balance rupees 
499, and prays that the Court might direct 
the delivery of tt kobala to him. 


The Courts below have found that the 
plaintiff himself broke the contract in the 
very commencement, that he never paid the 
rupees 300, and it is admitted that he did 
not offer to pay the remaining rupees 499 
to the vendors until the suit was brought. 
Under such circumstance, the Courts below 


‘have dismissed the plaintiti’s suit. 


In special appeal it is said that if the 
plaintiff pays the sum of rupees 499, he 
should be held entitled to obtain the kobala. 


We think, however, that as the plaintiff 
himself did not act up to the original termg 
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of the contrach, he broke the coutract 
the defendant was no longer bound to de- 
liver over to him or ratify the document, 
which it was intended, should be executed 
between them. The lower Courts seem to 
be quite right in dismissing the plaintiff's 
suit, 


— ——ee r — - 
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We dismiss the special appeal with coats. 





The 18th November-1870. 
Present : 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Criminal charge—Damages—Evi- 
dence. 


Case No. 581 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan, dated the 28th December 1869, re- 
versing a decision of the Moonsiff of 
Kytee, dated the 13th September 1869. 


Aghorenath Roy (Plaintiff) Appellant, 


VErSUS 


Radhika Pershad Bose (Defendant) £e- 
spondent. 


Baboo Rajendronath Bose for Appellant. 


Baboo Rash Beharee Ghose for Respon- 
dent. 

In a suit for damages on account of a charge brought 
by defendant in a Criminal Court, which charge was 
ultimately dismissed, plaintiff must prove in the Civil 
Court that there was no reasonable cause for bringing 
the accusation: the proceedings in the Crimina] Court 
are not evidence in the Civil Court. 

Bayley; Ji Wes think this special appeal 
must be dismissed with costs. 


The plaintiff sued for damages in that the 
defendant prosecuted him in a Criminal 
-= Court for misappropriation of certain orna- 
ments alleged to have been entrusted to him, 
which charge was ultimately dismissed. 
In this case, the plaintiff brought no evi- 
dence to show that the charge was unfound- 
ed, or that the ornaments were not en- 
trusted to him, or that he was in another 
place at the time. The defendant, on the 
other hand, brought witnesses who deposed 
that the properties were entrusted to the 
plaintiff’s care. 

The first Court decreed and the Lower 


Appellate Court has dismissed the plaintiffs , 


Bulls 
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aud, ‘In special appeal, two cases—oue reported 


at page 80, Volume VI, and the other at 
page 43, Volume IX Weekly Reporter,— 
have been cited to show that in this parti- 
cular case the plaintiff ought to have a de- 
cree in his favor. 


We find, however, that in the case report- 
ed at page 30 Volume VI Weekly Reporter, 
it is. clearly stated th the charge was 
unfounded. In the present case, the Cri- 
minal Court merely staté that there was no 
sufficient evidence to convict the prisoner. 
The case at page 43, Volume IX Weekly 
Reporter, has no analogy to the present case 
at all. It is then pressed on us that the 
words “acquitted” and ‘ discharged” are 
sufficient to show that the charge was un- 
founded, so as to bring the case within the 
ruling cited from Volume VI; but the plaint- 
iff must prove that there was no reason- 
able cause for bringing the accusation. In 
the Civil Court he has given no evidence to 
show this, and the proceedings in the Cri- 
minal Court are no evidence to prove his 
allegations in the Civil Court. 


We, therefore, see no reason to interfere 
with the Lower Appellate Court’s decision, 
and we therefore dismiss this special appeal 
with costs. 





The 18th November 1870. 
Present : 


The Hon’ble F. B. Kemp and W. Markby, 
Judges. 


Summary order—Regular suit—Sec- 
tion 246, Code of Civil Procedure — 
Bxecution—Joint family—Presump-« 
tion—Decree — Mitakshara — Right 
of action—Limitation—Act XIV of 
1859—Disability—Dfinors. 


Cases Nos. 164, 165, 169, 170, 224, 234, 
235, 237, 238, 239, 240, 243, 244 and 
245 of 1866. 


Regular Appeals from decisions passed 
by the Subordinate Judge of Sarun, 
respectively, dated the 27th and 29th 
March and 9th April 1866. 


Case No. 164 of 1866. 


Sudaburt Pershad Sahoo (Defendant) 
Appellant, 
VETSUS 


Lotf Ali Khan (Plaintiff) and others 
(Defendants) Respondents, 
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Bubovos Onovhool Chander Mookerjee und 
Juggadanund Mookerjee for Appellant. 


Bahoo Mohendro Lall Shome and Moulvie 
Syud Murhumut Hossein for Respondents. 


Case No. 170 of 1866. 
Mussamut Phoolbas Kooer (Plaintiff) Appel- 


lant, 


Yersus 


Lall Juggessur Sah® (Defendant) and others, 
Respondents, 


Baboos Unnoda Pershad Banerjee and 
Chunder Madhub Ghose for Appellant. 


Messrs. G. C. Paul and R. T. Allan and 
Baboo Onookool Chunder Alookerjee for 
Respondents. 


Case No. 238 of 1866. 


Bikramajeet Lall (Defendant) and another, 
Appellants, 


versus 


Mussamut Phoolbas Kooer (Plaintiff) Ze- 
spondent. 


Baboo Nil Madhub Sein for Appellant. 


Baboos Chunder Madhub Ghose and Kedar 
Nath Chatterjee for Respoudent. 


Case No.. 244 of 1866. 
Ram Dhyan Koonwar (Defendant) Appellant, 
VETSUS 


Mussamut Phoolbas Kooer (Plaintiff) 
Respondent. 


Baboo Kally Kishen Sein for Appellant. 


Baboos Chunder Madhub Ghose and Kedar 
Nath Chatterjee for Respondent. 


Aud the other causes. 


After the death of a member of a Hindoo family, his 
widows were sued in their representative capacity, and 
decrees were obtained in respect of debts incurred by 
him in his life-time on his own account. 


Heup thatthe decrees could only be executed against 
that property , which passed from the deceased to his 
widows in their own right, and not against other por- 
tions of the joint family property. 


A regular suit to set aside a summary order is against 
genera] principls, and only lies when the power to 
bring such a suitis expressly conferred, as under Section 
246, Code of Civil Procedure. A party who is unsuc- 
cessfulin his attempt to obtain execution against any 
ala property bas only the remedy provided in 

ection 246, and failing to take advantage of that, his 
only alternative is to make a fresh application for exe- 
ution, 
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‘ . . ». . f 
Wherea family is joint, it cannot be presumed that 
all the property in the hands of any member is joint. 
_ It is inconsistent with the strict principles laid down 
in the Full Bench decision of the 30th July 1869, for a 


member of a mitakshara family to sue separately for 
his shareof the joint family property ‘“ 


Quere:—Is a mere signification of intention on the 
part of a member of a joint Hindoo family sufficient 
to constitute a separation, without an actual partition 
by metes and bounds. 

The rules contained in Act XIV of 1859 as to dis- 
ability are of general application, and are not confined 
to the period of limitation provided for by that Act. 

Under Act XIV the disability of a minor is to be 
considered absolute, and any benefit which the minor is 
to have accrues to him, not during his disability, but 
wheu his disability ceases. 


Markby, J.—No. 164,—Iw this case, it 
appears that a decree was obtained by one 
Meer Mahomed Bakir, against Ajoodhya 
Pershad in the year 1247. That decree 


having come into the hands of the plaintiff, - 


alter Ajoodhya’s death, he applied for exe- 
cution, but as this application and the order 
upon it have not been laid before us, I am 
not able to state exactly in what terms the 
application was made, or how it was dealt 
with. But itappears to have been an ap- 
plication under Section 210 of the Code of 
Civil Procedure, in which Sudaburt Pershad 
was pointed out as legal represeutative of 
Ajoodhya, and it also appears that on the 
opposition of the plaintiff, further proeeed- 
ings in execution were stopped by an order 
made by the Court on the 241th - December 
1863. 


It also appears that this is a suit brought 
in effect to get rid of this last-mentioned 
order, and to obtain such a decree as will 
compel the Courtiu which the decree against 
Ajoodhya was given to execute that decrea 
by the sale of this property, and the plaintiff 
has, in fact, obtained a direction from the 
Court below, that he shall be at liberty to 
biing to sale some of the property which 
another Court on thg application in execu- 
tion bad refused to allow him to sell. 


Some difficulty arises from the imperfect _ 


information which we have us to the nature 
of the proceedings already taken. If the 
object of this suit is to get rid of an order 
rejecting an application under Section 210, 
then in my opivieo no such suit could pos- 
sibly lie. The only way in which the order 
of a Court of competent jurisdiction can be 
questioned is by appeal, unless, .of course, it 
can be shewn to have been obtained by 
some fraud practised upon the Court. Pro- 
bably in this case, though I have not looked 
into that matter, the decision of the Court 


~, 
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to which the application was 
subject even to appeal. 


The - somewhat curious proceeding of 
(what js called) a regular suit to set aside 
(what is called) a summary order is not 
unknown in this country, but I apprehend 
that such suits are against general principles 
aud would only lie when the power to bring 
such a suit is expressly conferred, as for 
instance, under Section 246 of the Code of 
Civil Procedure, some doubt was indeed 
raised in this case whether this was really 
not such a suit. It was suggested that 
possibly the application was granted under 
Section 210, and the property subsequently 
released under Section 246 upon the appli- 
ention of Sudaburt Pershad, but I am not 
satisfied that this was so. Even, however, 
if this-be the correct view of the facts, the 
plaintiff must still fail, because the suit 
under Section 246 must be brought within 
one year from the order complained of, which 
this suit was not. 


It was contended by the respondents, 
however, that this was not really a suit to 
-set aside or get rid of any order atall either 
under Section 210 or Section 216, buta 
wholly independent: suit to have the plaint- 
-ifs right declared to execute his .decree 
against the property in question. I am still 
at a loss to understand how such a suit can 
lie independently of the provisions of Sec- 
tion 246. The party whose property is 
wrongfully seized has always a cause of 
action as soon as his. rights as owner are 
invaded, but the party who is unsuccessful in 
his attempt to obtain execution against any 
particular property has only that peculiar 
and anomalous remedy provided by Section 
246;and if he fails to take advantage of 
that, his only course would appear to be to 
make a fresh application for execution. 


e 

For these, reasons, without reference to 
any other point, I think the decision of the 
lower Court in this case was wrong, and 
that it oughņ to be. set aside, and the suit so 
far as relates to the property comprised in 
this appeal, dismissed ‘with costs iu this 
Court and in the Court below. 


No. 165,—Thoe appeal in this case was 
argued on the question of costs only. It 
wis agreed atthe former hearing that the 
appellant was entitled to his costs in the 
Court below, but titat he must pay the. costs 
of Juggessur Roy, who was unnecessnrily 
made a party to this appeal. The appel- 
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made is not|lant will get his own costs of this appeal 


from the plaintiff. 


No. 169,—It has been agreed by the plea- 
ders on hoth sides that this case will be gov- 
erned by the decision in No. 164, The suit 
so far as relates to the property comprised 
in this appeal will be dismissed with costs 
in this Court and in the 


i below. 

No. 287,—In this c e, the defendant 
Gopal Lall is the appell@ut. Itis asserted 
with some considerable show of tfuth that 
the appellant’s case hns been overlooked in 
the confusion occasioned by lumping all 
these claims into one suit. In the Conrt 
below, when this part of the case is disposed 
of reference is made to the plea of limita- 
tion alone. But the facts of the case are, I 
believe, different from those in the other 
eases. It relates to mouzahs Momenpore and 
Mustafurpore. It is admitted by the platut- 
iff, respondent, that these mouzahs were 
conveyed to sn ancestor of the defendant 
appellant, by Bhugwan Lall, and that the 
appellant is in possession. The appellant 
denies that these mouzahs were part of the 
joint property. The plaintiff must, therefcre, 
prove his title to recover, He has given no 
evidence whatever so fur as has beeu shewn 
to ns, but his plesder relies on the alleged 
presumption that as this was n joint family, 
all the property in the hands of any mem- 
ber of the family is presumably joint. But 
this is not a joint family absolutely. It is 
only so asto some of the property of its 
inembers, and not as to the rest. The very 
sweeping presumption, therefore, which is 
contended for cannot be made, Even the 
date of the acquisition of this property has 
not been proved, and Sudaburt’s attempt to 
recover any portion of it is shewn to have 
been ineffectual. The plaintiff’s suit, there- 
fore, as to this property must be dismissed 
with costs in this Court and in the Court 
below. 


No. 170,—TIn this case, as in all the other 
cases now under consideration, only a very 
small portion of the papers have been traus- 
lated, and the facts have only been stated in 
a very meagre manner, There has been also 
great confusion between the different appeals 
which raise very distinct questious, As far, 
however, as I can gather, the facts which it 
is necessary to consider in disposing of this 
‘appenl are as follows :— 


‘Ajoodhya Pershad and his four cousins 
(sons of his uncle) were a joint Hindoo family 
governed by the Mitakshara Law. Iu the 
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year 1846, the family made an arrangement | perty. Though his claim was contested by 
by which all property acquired subsequently | the holders of the property, no objection 
to that year was to be considered as acquired | was raised as to the form in which the suit 
separately, but all property which had been | was brought. Hnreenath Pershad being 
previously acquired remnined precisely as be- | then a minor was represented as n defendant 
fore. The property to which this appeal į in that suit by his mother, and his title to 
relates is part of the property acquired previ- |n 4 annas share was admitted by Suda- 
ously to 1846. Ajoodhya Pershad died with- | burt. 


out issue, leaving @widow. Of the four cou- a 
The great contention in that suit was whe- 


ther the family generally was joint or sepa- 
rate in estate. 


sins, Dukhun Sah@, thé eldest, left one son 
Sudaburt Pershadg Sheo Gobind Pershad, 
the second, left one son Bhugwan Lall Sahoo, 
who died without issue, leaving two widows, 
Mohasee Kooer and Parbutty Kooer ; Kashee 
Nath Sahoo, the third cousin, left a widow, 
Phoolbas Kooer, and one son Hanreenath | rate as to property acquired since that time ; 
Pershad, the plaintiff in this suit ; the fourth | and a decree for a 4 annas share of the 


| 

| 

The result of that suit was a decision that 

: 
cousin, Mukhun Sahoo, died Without issue, jo property taken on this footing Was 

| 

| 

| 

| 

| 


‘the family was, as above stated, joint as to 
all property acquired prior to 1846, and sepa- 


Bhugwan Lall died some time after 1846, | $'Ven to Sudaburt, 
and upon his death Sudaburt Pershad and 
Hureennth Pershad as sole survivors be- 
came jointly entitled to the whole of the 
family property acquired prior to 1846, 
which is admitted to have rested in them 
as joint family property under the Hindoo 
Law of the Mitakshara school. 


This appeal relates to a share in the 
mouzah Chatowlee. 


This line of demarcation is accepted in 
all the snits now before the Court; and 
mouzah Chatowlee is, therefore, as already 
stated, admitted to be part of the joint 
family property. 


This present suit is brought by Huree- 
nath’s mother and guardian to recover pos- 
session on his behalf of his share of mou- 
zah Chatowlee and other mouzahs. The 
allegations of the plaint nre extremely in- 
distinet, but the point principally discussed 
has been whether the purchase of mouzah 
Chatowlee by Golab Chand Lall under the 
decree ngainst the widows can be maintain- 
ed. 


In the Court below, the plaintiff obtained 
a decree which is not before us, but whioh I 
understand to be a decree for possession, and 
against this decree the defendant Mr. Cogsserat 
has appealed. The plaintiff Hureenath is 
still a minor, and brings this suit by his 
guardian. 


d 


As to the exact time, mode, and date of 
the acquisition of Chatowlee by the family, 
nothing definite has been stated, but it 
seems to be admitted to have been purchased 
prior to 1846. 


After the death of Bhugwan Lall this 
mouzah came into the -possession of his 
widows. Bhugwar Lall had died indebted 
to one Ruggonundo, and after his dearth 
Ruggonundo brought a sunit and obtained a 
decree against the widows as representatives 
of Bhugwan for the amount aof this debt ; 
and in execution of that decree, this mouzah 
was put up for sale and purchased by one 
Golab Chand Lull, who sold it to Mr. Cosse- 
rat. 


This appeal and all the others now before 
us were first argued before Mr. Justice 
Kemp and myself in January 1867. It was 
then considered desirable, in consequence 
of conflicting decisions, to refer two points 
which more or less affect these appeals to 
the Full Bench. It was ‘then arranged 
that all the cases should stand over until 
the decision of the Full Bench was given. 
That decision was given on the 30th July 
1869.* and the cases have now come on for 
‘final disposal. 


Tt is admitted that the debt in respect of 
which this decree was recovered , was not 
incurred for the benefit of, or on behnif of, 
the joint family; and also that the sale | 
certificate purported to convey to the pur- | 
chaser the right and interest of the widows 
of Bhugwan Lall only. 

| 


In the year 1862, Sudaburt and Huree* 
nath being still joint, Sudaburt brought a 
suit in his own name to recover possession | ; 





of his own share in all the joint family pro- “WR, RB, pd, 
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The first question referred to the Full} was joint family property ; and therefore 
Bench was as follows :— Mr. Cosserat’s proof of his title to mouzah 
| Chatowlee which was part of the joint fami- 
‘“Bhugwan Lall, member of a Hindoo | ly property has failed. 
“familys living under the Mitakshara Law 
“and having joint family property, died} No. 224.—The appellant in this case is 
- “entitled to an undivided share in such | the defendant Juggessur Sahoy. He pur- 
“ property, and leaving two widows Mussa- | chased a mouzah called Saleempore iu exe- 
“mut Mohassee Kooer and Parbutty Kooer | cution of a decree under gircumstances simi- 
“him surviving. lar to those stated with” reference to the 
purchase of mouzah Chatowlee in appeal 
“After the death of Bhugwan Lall, his | No. 170. The circumstances under which 
“widows were sued in their representative | Saleempore was acquired by the family 
“ capacity in respect of debts incurred by | have, however, been stated a little more 
“him in his life-time, on his own account, | fully. It appears that an 8 annas share 
“gnd not for the beuefit of the joint family, | in it was purchased by Bhugwan Lall 
“and decrees were obtained against the wi- | after 1846. That share was, therefore, his 
“dows in that capacity. l separate property. This appeal relates only 
to the other 8 annas share which was ac- 
“In execution of one or more of these | quired before 1846, and which is admitted, 
“decrees, an interestin certain portions of! therefore, to be part of the joint family 
“the joint family property, to the extent of property. It was purchased by the appel- 
“the share to which Bhugwan Lall was|lant at a sale in execution of a decree ob- 
“ entitled in his life-time, has been sold by ! tained against the widows by one Haur 
“ auction, and the purchasers have taken Gobind. No claim or objection under Sec- 
‘“ possession, tion 246 was made ou behalf of the 
plaintif. 
“í Can the nephew of Bhugwan Lall, who S , 
“isone of the surviving members of the| 4 =m not quite able to understand how the 
“joint family, recoyer from the purchasers Principal Sudder Ameen dealt avitl: thig 
‘possession of the interests which they | case. It has been argued before us on pre- 


‘have purchased or any part of them ? ” cisely the same grounds as appeal No. 170, 
And the result of the decision of the Full 


Bench on the first question referred to it ig 


This question was disposed of upou a N T naa 
‘point which it undoubtedly raises > which enone DRC eUee aI aa ecreclier 


was not argued before us on the former No. 234.—The appellant in this case are 
occasion. The Full Beuch held that whe- the defend Glis Sal d 
dorabs proodito could a a b d e defendants Saligram Sahoy and Rain 
P T ee auy way oe made! Pi chea Sahoy. 
chargeable with the debts of Bhugwan Lall 
or not, it could only be so made chargeable It appears that oo the 9th December 1859, 
by a suit brought against those who were | Bhugwan Lall executed in favor of these 
now actually the owners of it, and that it persons a zur-i-peshgee lease of a property 
could not be seized in execution of a decree | described in the plaint as Goolmanpore Bahs- 
obtained against BhugwanGall’s widows, door. The plaintiff seeks to set aside this 
| dead, and to recover what be calls his share 
There can be no doubt of the correctness | of the property on the ground that Bhuy- 
of this decision, and had it been raised | Wau Lall had no power thus to dispose of 
before us the necessity of a reference to | Joint family property. ` It is admitted that 
the Full Bench on this point might have | this was joint family property, and it was 
been avoided, because as far as I am aware, | 00 this point that the second question was 
itis entirely in accordance with previous | referred by us to the Full Beuch, That 
decisions of this Court. question was as follows :— 








“ Bhugwan Lall in his life-time executed 

The result is that only that property! “an ordinary zur-i-peshgee mortgage in 

which passed from Bhugwan Dall to’ his | « respect of his undivided share in a portion 

widows in their own right is vested in Mr. | « of the joint family property, iv order to 

Cosserat under his purchase, and not any | * raise money on his own account, and uot 
part of that which at the death of Bhugwan | “ for the benefit of the family, 
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“ Can the nephew of Bhugwan Lall re- 
“ cover from the mortgagee, without redeem- 
“ ing the same possession of the mortgaged 
“ share or any portion of it ?” 


The Full Bench did not answer the exact 
question put, not considering that it had full 
materials for doing so, but held that Bhug- 
wan Lall could not, without the consent of 
his co-sharers, m@tgage his undivided share 
in a portion of the joint family property in 
order to raise money on his own account, 
and not for the benefit of the family. 


As no objection was made to the reference 
to ‘the Full Bench, I think we ought to 
accept its decision for the purposes of this 
case, and to hold that the appellants have 
fuiled to establish their title. 


No. 235.—It was admitted on the last 
occasion that this appesl would be governed 
by the decision of No. 224. 


No, 239.—In this case, the defendant 
Juggessur Sahoy is appellant. The facts 
of this case are, as far as I have been able 
to gather them, precisely the same as in 
appeal No. 170, and the points argued 
were the same ; the same decision will there- 
fore apply. 


No. 243.—In this case, as far as I can 
discover, the appellant is Bundhun Sahoo, 
a defendant in the Court below, and he is 
in possession of mouzah Telna Khoord 
together with its Deara and O purwar or 
‘high land, which he claims to hold under 
a zur-i-peshgee lease executed by Mukhun 
Sahoo, a member of the joint family. 
He says that he was ousted, but on the 21st 
May 1863 he obtained a decree for the money 
lent on this security. That decree was 
obtained against the widows of Bhugwan 
Lall, and under it this property was sold in 
execution; and purchased by this appellant. 
I cannot find this property mentioned in the 
judgment of the Court below, but for some 
reason the plaintiff got a decree for it with 
the rest. It was admitted that this was 
joint family property, and applying the deci- 
sion of the Full Bench the defendant 
would seem to have a bad title, but I have 
great difficulty in seeing how the facts of 
this appeal really stand. It was, however, 
I think, assumed on the argument that the 
decision in appeal No. 170 would govern this 
cnse also; and I do not see how it cnn be 
distinguished. 


No. 244.—In this appeal, Ram Dynn 
Kowar, one of the defendants in the Cours 
below, is the appellant. From his written 
statement, he appears to be in possession of 
mouzahs Goodrya and Karunpoona. J am 
not able to identify these with any of 
the properties claimed in the plaint, The 
respondent claims to hold these mouzahs 
under a purchase at a sale in execution of 
a decree obtained by one Mussamut Go- 
bindee as mother and guardian of Nundo 
Lall Sahoo aguinst (as the respondent alleges) 
Bhugwan himself, but which was in 
reality against his widows. It also was not 
| denied that this was joint family property. 
This defendant’s title, therefore, cannot be 
maintained. 


I have now to consider what decree 
should, in my opinion, be drawn in the ap- 
peals No, 170, No. 224, No. 234, No. 235, 
No. 239, No. 248 and No. 244, 


In these seven cases, the defendants have 
failed to prove their titles. And as the pro- 
perties claimed are all portions of the joint 
family property, and the plaintiff's titles to 
a4annas share in the family property is 
not disput-d, the plaintiff claims a decree 
for possession to that extent. 


But it seems to me that the answer given 
by the Full Bench to the second of the two 
questions which we propounded precludes 
us from giving any such decree. As I have 
snid, whether or no I concur in the principles 
laid down by those answers, I feel bound to 
apply them to the cases before us. And so 
doing, it seems to me impossible to give the 
plaintiff the decree which he claims, whieh is 
a separate decree for possession for his 4 
annas share. I do not see how it is possible, 
if that decision be correct, that such a decree 
should be executed. And I think that if the 
Full Bench decision be right, to attempt to 
execute it would’bke to do the very thing 
which the Full Bench say cannot be done ; 
namely, to create a separation otherwise 
than-by a partition. 


Had Hnreenath been of age when this 
suit was brought, the fact that his brother 
had been joined in it and had assented to the 
claim, might have been taken as creating.a 
partition by consent. I do not say this 
would be so. Even that might hardly be 
consistent with the Fall Bench decision, but 
it is unnecessary to covsider it, because Huree- 
nath being a mivor no such arrangement 
can be inferred. There has been no euquiry 
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whether a partition would be for the benefit 
of the minor; nor indeed was it ever sug- 
gested until the last moment that such an 
inference was possible. 


A = 


The truth appears to me to be that this 
suit has been brought just as, Sudaburt’s 
suit was brought under the notion that a 
member of a Mitakshara family, like a mem- 
ber of a Bengal family, may act to a cer- 
tain extent independently in reference to 
his share. Whether or no such a notion is 
correct, I think at any rate it has been not 
uncommon to bring such suits as the present 
one, that is say, for one member to sue se- 
parately for his share. But this is obvious- 
ly inconsistent with the very strict princi- 
ples laid down by the Full Bench. 


I arrived at this conclusion upon an in- 
dependent consideration of the answer of the 
Full Bench to the second question, And I 
am confirmed in thinking that I have rightly 
applied that decision, by a case reported at 
pago 83 of Volume XII of the Weekly Re- 
porter decided very shortly after it. 


There Peacock, Chief Justice. (who also 
delivered the judgment in the Full Beuch 
case) says “ The plaintiffs as two only of the 
‘members of ajoint family which does not 
“ appear to have been separated, and as two 
“only of the owners of the joint property 
‘which does uot appear to have been parti- 
‘tioned, are not entitled to any definite 
‘share for which they can sue alone. The 
“ right of action has been misconceived, aud 
“the proper persons have uot been made 
“ parties. The suit should have been brought 
“by all the joint owners to set aside the 
‘‘ deed as.to the charge created by Oodit, as 
“ well as to the charge created by Jeetun ; 
“ and the suit should have been brought by 
‘all the members of the joint family, and 
“not by two of them, alone who before 
“partition have no definite share. If the 
‘deed were to bo set aside, it would be 
“ impossible by the decree to define the share 
‘¢ which the plaintiffs are entitled to recover.” 
I cannot distiueuish this from the present 
case. The plaintiff here also sues separately 
to recover possession of his share, and it 
seems to me just as impossible to define the 
plaintiff’s share in this case as it was in that. 
As I have said before, it again comes to 
this,—I: would only be possible to execute 
the decree which is asked for, either by trent- 
ing this suit as constituting a partition or by 
treating the plaintiff as having at least some 
independent rights over his share ; but ac- 
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cording to the Full Bench decision, there not 
having been a partition according to one of 
the modes known to the law, this cannot 
be done. 


Tt seems to me, therefore, that applying 
consistently the decision of the Full Beuch, 
the plaintiff cannot have the decree which 
he asks for so far as the properties are con- 
cerned to which Appeals No. 170, No. 224, 
No. 234, No. 235, No. #9, No. 243 and 
No. 244 relate. 


As regards No. 170, No. 224, No. 285, 
No. 239, No. 248, No. 244, the several 
defendants had, as shewn in the answer to 
the first question submitted to the Full Bench, 
clearly no title, and the plaintiff has only 
fuiled because his suit is wrongly framed. 
Considering, however, that many suits (for 
instance, Sudaburt’s in this very family, 
see 6 Weekly Reporter, page ) have 
been brought iu this form without objection, 
I think tbat as regards properties comprised 
in these appeals, the suit ought to be dis- 
missea .3 against the respective defendants 
claiming those properties without costs, either 
iu this Court or in the Court below. 


As regards the property to which Appeal 
No. 254 relates, I think the suit ought to be 
dismissed with costs, both of this Court and 
of the Court below ; because I think that 
though it bas been held that these defend- 
ants have failed to prove a good .legal title 
to the property which they held, yet they 
are ina position in which they have a per- 
fect right to take advantage of every 
technical objection to defeat the plaintiff’s 
claim. 


I must however repeat, in order to bea 
understood, that I arrive at my conclusion 
in these seven appeals by the application of 
principles in which I cannot concur. Quite 
apart from the other and far more diflicult 
question, as to what is the true condition of 
the members of a modern Hindoo family 
iu regard to ownership, a question which I 
fear it is beyond the power of judicial argu- 
ment and construction satisfactorily to solve, 
it appears to me that the decisions of the 
Madras and Bombay Courts, upon the point 
involved in the second question referred to 
the Full Bench, are the more correct. It 
appears to me that when once you have 
arrived at the point of holding that a mere 
signification of intention is sufficient to con- 
stitute a separation without an actual parti- 
tion by metes and bounds, and you couple 
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that with the acknowleged principle that 
any one member hag a right to insist on a 
Separation, it follows, almost as a direct logi- 
cal consequence that an unequivocal signi- 
fication ‘of intention to that effect on the 
part of one member constitutes him a 
separate owner of his share. 
of this country are divided in opinion on 


to express the view which recommends itself 
to my Judgment. SF also think, though here I 
speak with far greater diffidence, that one of 
the worst evils of the Hindoo family system 
will be fostered by the view of the law 
taken by the Full Bench. It will, I fear, 
leave each member of the family as free, or 
almost as free, as he has hitherto considered 
himself, to deal with his share exclusively 
as his own. But the property will still 
remain joint, as it will almost always be 
impossible in a numerous family and where 
there are almost sure to be minors, to prove 
even the implied assent of all to a separa- 
tion. The rules of inheritance of joint 
family property, therefore, will still remain 
applicable to it; and whenever any of the 
family property is attacked by a creditor, 
or other person claiming through the acts 
of any one or more of the owners less than 
all, the principle laid down by the Full 
Bench will afford a complete protection. 
I should hardly venture to put this view 
in opposition to that of the Judges with 
far greater experience than mine who form- 
ed the Full Bench; but this point does 
not appear to have been considered ; and 
I must own that the history of this very 
family, which has been long before this 
Court, seems to me to afford a flagrant 
example of the evils which I indicate. 


I do not pretend that all the frauds which 
are perpetrated under the protection of the 
Hindoo joint family system would be avoid- 
ed, if each member were able, as in parts 
of Bengal and as in the districts under 
ihe Courts of Madras and Bombay, to dis- 
pose of the joint family property to the | 
extent of his share. But I think those 
evils would be greatly lessened, if in the 
Mitakshara districts of Bengal also, legal 
affect were given to what I believe to be 
the almost universal practice. 


Ido not think it necessary that I should 
express nny opinion on the cross-appeal, 
of Mr. Paul on behalf of Mr. Cosserat in 
No, 170. The facts are not before us, and 
at present I see no necessity why they 
alould be investigated, 


but 
As the Courts | 
this , 
important question, I feel myself nt liberty | 


The objection taken that the suit, so far 
as it relates to the properties comprised in 
these seven appeals, is barred by the opera- 
tion of the limitation clause in Section 246 
of the Code of Civil Procedure wag argued, 
does not arise in respect to any of them. 
The properties to which these sppeals 
relate were sold at the instance of execu- 
tion-creditors without any claim or objec- 
tion having been made on the part of the 
present plaintiff. He, therefore, brings this 
suit, not under the special provisions of 
Section 246, but on the ground that his 
property has been illegally attached and 
sold. That itself is a cause of action, and 
it has been frequently held that on such a 
cause of action a suit is not barred until 
the lapse of 12 years. 


I vow proceed to dispose of appeal No. 


238 of 1866. 


In this case, the defendants Lalla Bakir, 
Manjeet Lall, and Joy Perkash Pandey are 
said to be the appellants, and-the property 
which is sought to be recovered from them 
appears to bear the same name as that 
claimed from Saligram Sahoy and Ram 
Rucha Sshoy, which claim is the subject 
of appeal No. 234. 


It is stated that in execution of a decres 
obtained against Bhugwan’s widows, under 
circumstances precisely similar to the de- 
crees already mentioned, this property was 
gold to the appellants. It is admitted to 
have been joint family property. 


So far, therefore, the plaintiff has made 
out that the title of those appellants is 
defective. But the appellants have in this 
case also argued that the suit is barred by 
the limitation clause of Section 246 of the 
Code of Civil Procedure, and this is the 
first of the appeals upon which that question 
really arises upon he facts. I might avoid 
deciding this point; but as it has been 
argued and the facts are all before us, I 
think J ought to express my opinion on it. 


The property to which this appeal relates 
was sold in execution of a decree obtained 
hy one Nundo Lall Bhuggut, Whilst the 
property was under attachment, and before 
sale, the plaintiff through his present guar- 
dian filed a claim under Section 246, and 
that clnim was rejected on the 6th April 
1864. 


This suit was not commenced until mors 
than a yenr bad elapsed from that date; aud 


THE WHEKLY 


Civit 


ee er 


1870.] 


it is contended that it is consequently barred 
by the concluding words of Section 246, 


Tt seems to have been finally adopted as 
the view of this Court that a person who 
considers his property has been wrongly 
seized and sold in execution, has the choice 
whether he will make a claim under Section 
246 or not. If he makes no claim, he can 
bring his suit to recover the property at any 
time subject to the general law of limitation ; 
but if he does make a claim, and Fis claim is 
heard and rejected, then he ust bring 
what is called his regular suit to establish 
his title within the year. In other words, 
by making the claim under Section 246, he 
lays himself open to the special law of 
limitation. 


This view of the law was not contested 
by the pleader for the plaintiff, respondent, 
but he relies on the fact that the plaintiff, 
when the claim under Section 246 was filed, 
was and still is a minor. He therefore 
claims the benefit of Sections 11 and 12 of 
Act XIV of 1859, and contends that by the 
operation of that Section the minor will 
have one year after he comes of age to bring 
his suit under Section 246; and he argues 
that if he may bring the suit after he comes 
of age, a fortiori he may bring the suit before 
he comes of age, nud therefore that he is 
not barred. 


This argument involves several contested 
propositions; first, that Sections 11 and 12 
of Act XIV of 1859 apply to Section 246 
of Act VIII of 1859; secondly, that the 
appellant `B under disability within the 
meaning of those Sections ; thirdly, that the 
benefit of those Sections applies as well to 
the period during which the disability con- 
tinues, as to the period when the disability 
has ceased. 


With regard to the fist proposition, it is 
- to be observed that the terms of Sections 11 
&c. of Act XIV of 1859 ure general, and 
the change of expressions in Sections 13 and 
14, where somewhat similar provisions are 
expressly coufined to the periods of limira- 
tion prescribed by the Act itself, is remark- 
able. On the other hand, as pointed out, 
Section 3 provides that ‘ when by any law 
“now or hereafter in force, a shorter period of 
“limitation than that prescribed by this Act 
‘tis especially prescribed for the institution 
“of a particular suit, such shorter limitation 
“shall be applied notwithstanding this Act.” 
Now, the words “‘notwithetanding this Aes,” 


man a, „ee e e e e e SL a a 
in SSS A 


REPORTER. 347 


Rulings. 





might be considered to indicate the intention 
of the Legislature to exclude any effect of this 
Act whatever in relaxing any special period 
of limitation elsewhere provided. But they 
might also be meant only to preserve such 
special rules of limitation from being by 
implication altogether repealed, while all 
rules of limitation, both those under the Act 
and those existing under any other statutes, 
were to be subject to na general relaxa- 
tions a8 are contained in Sections 11 and 12, 
or in Sections 9 and 10; for these Sections 
do not, when properly viewed, give an 
extended period of limitation, but rather 


modify the operation of the ordinary rules 


of limitation. 


On the whole, I think that, looking to 
the general words of Sections 1! and 12, 
the intention was to lay down for all cases 
a rule of greater precision with regard to 
disability than that which is stated by Sec- 
tion 14 of Regulation III of 1793. It can 
hardly be contended that this part of the 
old regulation is now in force, and, if not, 
this can only be because the «provisions of 
Sections 11 and 12 of Act XIV of 1859 
have been substituted for it. But if so, the 
argument that these Sections are confined 
in their operation to Act XIV itself falls to 
the ground, and the provisions must be held 
te be perfectly general. So far, therefore, 
I think the plaintiff's contention is good, 
and that the rules contained in Act XIV as 
to disability are of general application, and 
are not confined to the period of limitation 
provided for by that Act. 


The next question is, whether the plaintiff 
was under disability within the meaning of 
Section 11. It is said that he was not, 
because ho had a guardian who might have 
brought the suit. Here again, I think, it ig 
desirable to compare the language of the 
Section with that of the previous Recala- 
tion. Under the Regulation, by the Section 
already referred to, the plaintiff in order to 
avoid the application of the rule would have 
to show that “either from minority, or 
other good and sufficient cause, he had been 
precluded from obtaining redress.” Under 
Act XIV, a minor would cerfainly not have 
to show anything of the kind, but he would 
be presumably entitled to the benefit of there 
Sections. And the words of Section 12 
are such as would seem to make the 
sumption conclusive, 
inquiry as to whether 
circumstances of cagh 


pre- 
and to preclude all 
under the particuine 


case the infany Way 
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in fact disabled. It can hardly be supposed 
that the Legislature did not advert to the 
fact that an infant may take proceedings 
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less pretensions to technical accuracy of ex- 
pression and leaning far more to the discre- 
tion of the Judge, are considerably clearer 


through his guardian, and if it had adverted ! and more intelligible than the provisions of 
to that fact it would surely not have stated | the new Act upon, which I never Pave an 
the disability of the infant in such absolute | opinion without the greatest diffidence and 
terms aud yet have intended that this dis- | hesitation. 


ability was to be after all only a modified 
one. Of course, glso, the Legislature must 


1 


The result is that as against the defend- 


have had before ilhe terms of Sectiqn 14: 80% wee are parties to this appeal, the 
of the Regulation of 1793, which seems to | plaintiff’s suit, in whatever way it is disposed 


have been framed expressly to meet such 
gases as the present, and to give to the 
minor the benefit of a modified disability 
only. The change of expression seems al- 
most expressly to show that under the new 
Jaw the disability was to be considered abso- 
lute. Qn this point also, therefore, I think 
the plaintiff's contention is right. 


But I think his argument falls on the last 
point. I think that on one point at any rate 
the words of Section 11 are clear and ex- 
press, namely, that whatever benefit the 
minor is to have is to accrue to him, not dur- 
ing the disability, but when the disability 
ceases. Indeed, making the sweeping pre- 
sumption which I think the Legislature has 
done as to the disability of infants, it could 
not consistently entertain the notion that 
any advantnge could be taken of its provi- 
sions by a minor during his minority. In 
fact, the Legislature has thought fit to lay 
out of consideration altogether the possibility 
ofan infant bringing a suit by his guardian 
which the framers of the old Regulation had 
contemplated. Ifany consideration arising 
out of guardianship were to be imported into 
the coustruction of these Sections, I fear we 
should introduce the greatest confusion. 
Nor does it seem to me that the introduetion 
of such considerations would be decisive in 
favor of the plaintiff. Ifwe modify the 
words of Section 11, we must modify the 
words of Section 12 also, and the question 
whether a minor who has hada guardian 
appointed is to be considered under dis- 
nbility will present itself in a very different 
shape. But I think that, reading the words 
ofthe Actin their ordinary aud natural 
meaning, the plaintiff is under disability, but 
can derive no advantage from that disability 
till he comes of age. 


I have come to the above conclusions on 
tle construction of these Sections of Act XIV 
of 1859, chiefly. by comparing the terms of the 
late statute with those of the old Regulation. 





of on the other point, ought to be dismissed 
With costs in both Courts on the ground that 
it was not brought within the year prescribed 
by Section 246. Whether or no the plaint- 
iff will be in a better position on his comiug 
of age, does not now arise, aud I express 
no Opinion on it. 


No. 240.—In this case, the facts appear 
to be the same, and the poiuts for decision 
the same as in No. 238. The same decision 
will therefore apply. 


No. 245.—In this appeal, Nundo Koomar 
Lail, a defendant, is appellant. He is in 
possession of mouzahs Bedhya Rutton, Saroy 
Roy, and Kulyanpore, together with other 
mouzahs meationed in his written statement, 
but this appeal only relates to the three 
mouzahs here mentioned. I suppose Bedhya 
is the same as what the plaintiff calls Pud- 
dhya, The defeudaut claims to hold these 
three mouzahs under a purchase ‘at a sale 
in execution of the decree of Nundo Lall 
Bhuggut against the widows of Bhugwan 
already mentioned in appeal No. 238. I 
have uot discovered on what grounds the 
plaintiff obtained a decree in the lower 
Court. The facts, as far as I can gather, 
are precisely the same as in appeal No. 238, 
aud I need not repeat the observations I 
made in disposing of that case. I think the 
suit as against this defendant should be dis- 
missed with costs in both Courts on the 
ground that it is ®ot brought within the 
time prescribed by Section 246 of the Code 
of Civil Procedure. 


Ihave rested my decision in the appeals 
No. 238, No. 240, and No. 245 on the point 
of limitation. Had the suit in my opinion 
not been so far barred, then these three cases 
would have been governed by the decision 
in No. 170 and the other similar cases. 
That is to say, the plaintiff’s suit would, as 
regards the properties comprised in them, 
haye been still dismissed, but without 


Kemp, J.—I concur in the decrees which 


dhe provisions of this Regulation, with far my learned colleague proposes to pass ių 
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cases Nos. 164, 165, 169 and 237 for the reu- 
sons stated by him. I think that the princi- 
ple laid down in the Fall Bench decision re- 
ferred to by Mr. Justice Markby and which 
governs the remaining cases is a correct 
principle. 


I do not think it uecessary to express any 
opinion on the question of limitation which 
is raised in appeals Nos. 238, 240 and 245, 
as those cases are also governed by the Full 
Bench ruling, 


Appeals Nos. 224, 235, 239, 243 and 244 
will be decreed, the suit of the plaintiff as 
at present framed in respect of the proper- 
ties comprised in these appeals, being dismiss- 
ed, but without costs either in this Court 
or in the lower Court. 


Appeal No. 170, preferred by the plaintiff 
in respect of that portion of the claim dis- 
missed by the lower Court, will also be dis- 
missed without costs in either Court. The 
appellant in No. 165 is entitled, as against 
the plaintiff, to his costs in the Court below, 


He must pay the costs in this Court of. 


Juggessur Roy who was unnecessarily made 
a party to this appeal, and will recover his 
own costs from the plaintiff. 

In appeals Nos. 234, 288, 240, 245 and 237 
the decree of the lower Court will be re- 
versed and the plaintiffs suit dismissed with 
costs in both Courts, and in appeals Nos. 164 
and 169 the decree of the lower Court will 
also be reversed, and the suit of the plaintiff 
Lutf Ali Khan dismissed with costs both in 
this Court and in the Court below. 


The 17th November 1870, 
Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


è 
Ex-parte judgments—Appeal—Sec- 
tion 58, Civil Procedure Gode, 


Case No.1002 of 1870 under Act X of 1859. 
Special Appeal from a decision passed by 


the Officiating Judge of Gya, dated the. 


20th February 1870, reversing a decision 
of the Deputy Collector of that District, 
dated the 80th October 1869. 


Nuseeb Singh (One of the Defendants ) 
Appellant, e 


VETSUS 


Ranee Svoneet Kooer (Plaintiff) and others 
(Defendants) Respondents. 


at 
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- Baboo Nil Madhub Sein tor Appellant. 


Messrs. R. E. Twidale and C. Gregory for 
Respondents. 


No appeal lies from an ex-parte judgment where the 
reasons assigned for the absence of the defendant are 
wholly unsatisfactory. 


Jazkson, J.—Ir is unnecessary to consi- 
der the point raised, because the judgment 
passed on the second her§ing of this case was 
passed coram non judice. It was passed 
under the circumstances spoken of in Section 
58 against a defendant ex-parte, and that 
defendant appeared before the Court 18 
months after the decree, and did not show to 
the satisfaction of the Court good and sufi- 
cient cause for his previous non-nppearauce. 
On the contrary, the Deputy Collector 
expressly states that the rensons assigned 
by him for his non-uppearance were wholly 
unsatisfactory, and states why they were s0, 
in which view we entirely concur with him. 
The judgment, therefore, originally passed 
against this defendant who did not appear 
ought not to have been disturbed, and no 
appeal lay against that judgment by the 
terms of Section 58. 


The special appeal, therefore, must be dis- 
missed with costs. 


The 17th November 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glo- 
ver, Judges. 


Water-course—Rights—User 
Case No. 1084 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
Sth February 1870, reversing a decision 
of the Moonsiff of that District, dated 
the 27th May 1869. 


Maharanee Indurjeet Kooer (Defendant) 
Appellant, 


Versus 


Luchmee Kooer and others (Plaintiffs) 
Respondents. 


Mr. R. T. Allan for Appellant. 
Mr. R. E. Twidale for Respondents. 


The proprietor of a pyne has a right to allow or to 
deny the uso of water flowing through it to other per- 
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Bons unless they have also a clearly defined right enabling 
them to control the water and convert it to their own 
use,—a right clearly found to have originated in some 
grant or valid contract, or to have been exercised for 
so long a period that such title may be presumad. 


Jackson, J.—Tue facts of this case ap- 
pear shortly to be these:—The defendant is 
owner of a mouzuh called Sooltanpore, and 
has a pyne which goes by that name for the 
purpose of irrigatipe the lands of his mou- 
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zah, which pyne runs through the plaintiff's | 


mouzah of Chuck Sumra. The plaintiff 
has been used to avail himself of the water 
ruuving through this pyne, and diverting 
some of it to his own land by means of an 
opening called choyla, and also by contri- 
vances for lifting the water up, culled daglas. 
The defendant, it seems, finding his supply 
of water unduly restricted by these mecha- 
nical contrivances of the plaintiff, has cut 
them off aud has refused to allow the 
plaintiff the easement which he previously 
enjoyed, and the plaintiff, therefore, brought 
his suit in order to compel the defendant 
to allow him such easement. 


The Moonsiff gave the plaintiff only par- 
tial relief, but on appeal to the Sabordinate 
Judge that Court has given the plaintiff 
all that he asked for, excepting only the 
damages which he claimed, in respect of 
which the evidence was considered to be 
insufficient, 


The defendant comes up here in special 
appeal, and contends that plaintiff has not 
given sufficient or satisfactory proof of the 
existence of any right which entitled him 
to withdraw from the defendant’s pyne the 
water supply which he requires. 


The questiou of how far riparian or other 
owners of land are entitled to avail them- 
selves of water flowing in channels which 
pass through their lands has been consider- 
ed frequently in this Court of late; aud 
there are two cases which were referred to 
by the pleader for the appellant ia the 
course of the argument, one of which is to 
be found in 6 Weekly Reporter, page 99, 
and the other in 7 Weekly Reporter, page 1. 
The considerations upon which eases like 
these ought to be decided are set forth in 
those two cases. 


If it appeared that the Subordinate Judge 
had really, had his mind directed to the pro- 
per considerations in this case, I do Not 
know that we should be inclined, even if 
we were competent, to disturb his judg- 
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ment; bus it seems to me that he has 
not taken the correct view of the righta 
of the parties. It isalleged by the defendant 
and is not denied, in short, is admitted by 
Mr. Twidale, who appears for the erespou- 
dent, that the pyne from which the water 
in dispute has been drawn is, in fact, the 
property of the defendant. That being so, 
the defendant has a clear right to allow: or 
to deny the use of water flowing through 
that pyne to other persons, unless they have 
also a clearly defined right which enables 
them to control the water and convert it 
to their own use. | 


Now, in this case, so far as the Subordi- 
nate Judge’s judgment shows, there is no 
such clearly defined or -ascertained right, 
He states that several witnesses show that 
the lands of the plaintiffs mouzah have 
been “all along,” according to “ ancient 
practice,” irrigated through a choyla by 
erecting embaukments and 5daglas. There 
is nothing to show here what the origin 
of that right was, how long it had existed, 
what its nature was, and to whom it apper- 
tained ; and from the very short and cursory 
notice given to the evidence of the witnesses 
by the Subordinate Judge, and from the 
much greater attention which he seems to 
have paid to the contents of certain field 
maps sud settlement roobokarees detailed 
in the judgment, I am inclined to think tbat 
he has decided the case more on the basis 
of those documents than in reliance on the 
witnesses. 


Now, those documents, however trust- 
worthy and valuable evidence they may be 
so far as they go, are of recent date, that is 
to say, between the years 1859 and 1861. 
I do not think it can be contended that a. 
mere recitul in such documents at periods 
not more distant than 8 or 10 years before 
the snit can be madegthe foundation of such 
a right. 


I think, therefore, that it was the business 
of the Subordinate Judge, before he gave 


the plaintiff a decree so seriously entrench-/4 


ing upon the defendant’s proprietory rights;: 
to ascertain clearly from the evidence before 
him what the nature of the plaintiffs right 
actually was, what the period of its com- 
mencement, aud what its origin. 

e Itmay very well be that as the defendant’s 
water-course is constructed in part over the 
plaintiff's land, there was an understanding 
or uvreement between the parties that in 
return for the accommodation afforded to 
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the defendant by allowing him to construct 


the pyne, the plaintiff’s ancestors were allow- 
eda part of the water supply. If so, that 
ought to be easily ascertainable, On the 
other Hand, it may be that the practice of 
drawing water from the defendant’s pyne 
(of which, by the bye, period of construc- 
tion has not been ascertained) is so ancient 
that some grant or some other valid origin 
of the right ought to be presumed, but that 
must be clearly stated. It will not do to 
say that “all along” or “ for a long time” 
the plaintiff has seen accustomed to use the 
water. It must be clearly found that the 
right originated in some grant or some valid 
contract, or that the right had been exer- 
cised for so long a period that such title may 
be presumed. 


I think, therefore, that the case must go 
back to the Lower Appellate Court in order 
that it may be considered with advertence 
to these observations and to the cases which 
I have referred to. 


Glover, J.—I concur in the order of 
remand, 





The 18th November 1870, 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges, 


Bhikya rents — Jurisdiction—Section 
Zt Act X. 1859. 


Case No. 719 of 1870 under Act X of 1859, 


Spectal Appeal from a decision passed by 
the Judge of Hooghly, dated the 25th 
February 1870, affirming a decision of 
the Deputy Collector f Howrah, dated 
the 28th October 1869, 


Bholanath Mookerjee (Plaintiff) Appellant, 
versus 
Brijo Mohun Ghose (Defendant) Respondent. 


Baboo Ubinash Chunder Banerjee for 
Appellant, 


Baboo Jadub Chunder Seal for Re- 
spondent, 


A sum of money paid (Bhikya) by ryots to the 
semindar under compromise, instead of on suits for ens 
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hancement, comes within the category of rents; anda 
suit by a zemindar against a gomashtah to recover such 
monies comes within the purview of Section 24 Act 
X of 1859. 


Bayley, J.—I amt of opinion that the 
judgment of the Lower Appellate Court in 
this case must be reversed. 


It appears that the farmer having power 
under the law to sue tlgo ryots for enhance- 
ment, came to a comprdmise with them to 
the effect that he would refrain from suing 
for enhancement in full, in consideration of 
their paying him a certain amount in addi- 
tion to that hitherto paid; this excess ap- 
parently to be collected, as usual, by the agent 
appointed by him for collecting his ordinary 
rents. 


The agent refused to render an account of 
this surplus collection, and hence this suit 
by the plaintiff. 


The Lower Appellate Court has dismissed 
the plaintifi’s suit on the ground that the 
money so collected by the plaintifi’s agent 
was not renf, and therefore he was not liable 
to account for it under Act X of 1859. 


We think the Lower Appellate Court ig 
wrong. A sum of money paid by ryots to 
the zemindar under compromise, instead of 
on suits for enhancement of reuta, can 
hardly be said not to come within the cate- 
gory of ‘rents.’ The word “ Bhikya” 
may mean something of the same character 
as abwab or any other cess ; but so long as 
the ryot continues to pay it in cousideration 
of not being sued for enhancement of rent, is 
can hardly be said to be anything but 
rent. 


In this view I would reverse the judg- 
ment of the Lower Appellate Court, and re- 
mand the case for the account to be taken. 
The appellant will get his costs of all the 
Courts up to this special appeal. 


Jackson, J.—I quite concur with Mr. 
Justice Bayley in the order proposed by 
him. I think the lower Court is wrong iu 
saying that the monies collected by the 
defendant as Ijardaree Bhikya are not rents. 
They are monies paid by ryots to the go- 
mashtah for the zemindar, and seem to be jnst 
as much rent as are all other rents pnid to 
the gomashtah for the zemindar. It seems 
tome that this is a suit by the zemindur 
against an agent employed by him in the 
collection of rents, and as such comes within 
the purview of Section 24 Act X of 1859, 
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The 19th November 1870. 
Present: 


The Hon’ble W, Markby and Dwarkanath 
Mitter, Judges. 


Churs — Riparian proprietorship — 
Section 4 Regulation XE of 1825. 


Case Ng 24 of 1870. 


Regular Appeal from a decision passed by 
_ the Subordinate Judge of Tipperah, 
dated the 15th December 1869. 


Nobin Kishore Roy (Defendant) Appellant, 


VETSUS 


Jogesh Pershad Gangooly and others (Plaint- 


iffs) Respondents. 


Baboos Romesh Chunder Mitter, Kalee 
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it be treated as an island at the disposal of 
Government, they contend that it has 
been disposed of by Government in their 


favour. 
è 


The defendants also agsert that the chur 
has been a considerable time in existence ; 
but they deny altogether its identity with 
either, of the churs Kallygazee, Pangaria, 
or Saboochea. They do not now attempt to 
make out a title to the chur, but they assert. 
that it has been ever since its formation in 
their possession. 


The Subordinate Judge found that the chur 


| in dispute was that claimed by the plaintiffs 


in 1859 as chur Saboochea ; and that, in spite 
of the opposition of the predecessors in title 
of the defendants, the plaintiffs obtained 


i from the Government a recognition of their 


right to that chur. He finds, however, that 


Mohun Doss aud Kashee Kant Sein for' the plaintiffs never had possession of that 


Appellant. 


Baboos Onookool Chunder Mookerjee, Sree- 
nath Dass und Tarucknath Dutt for Re- 
spondents, 


So longas the bed of a navigable river is washed by 
the ordinary flow of the tide at a season when the river 
is not flooded, it remains publici juris; or if it is vested 
in any one, is vested in the Crown, not under Regulation 
XI of 1825 or for mere fiscal purposes, but as represent- 
ing, and as it were, a trustee for the public. 


A channel.which can be crossed on foot only at the 
extreme ebb ofthe tide and probably for some short 
time before and after, is not ‘tfordable” within the 
meaning of Clause 3 Section 4 Regulation XI of 1825. 


Markby, J.—Tuis was a suit brought to! 


recover possession of 12,000 beegahs of 
Jand. The land in question is a chur in 
the river Megna, a large navigable and tidal 
river. The particular portion of the Megna 
where the chur is situated is called the 
Gogra. 


claim this chur on these grounds, They 
say that it has been a long time in existence, 
and that, under the various numes of Kally- 


gazee, Pangaria, or Saboochea, they have been : 
repeatedly recognized by the Government ' 


Officers of Revenue as in possession of and 


eutitled to it; that it is now, and has been | 


for sometime, connected with the plaintiffs’ 
acknowledged estate of Ababil by a fordable 
channel ; and that they are, therefore, enti-. 
tled to it under both branches of Clause 3 


Section 4 Regulation XT of 1825. If it be | 


treated as a chur connected with the main 
Jand by a fordable channel, they contend they 
are entitled to it as riparian proprietors ; if 


r 














As the case is put before us, the plaintiffs 


chur, but that the defendants had possession 
of it in 1866, as found by the Mugistrate in 
a criminal proceeding in that year, though 
the Subordinate Judge considers that the 
defendants’ possession had been then only 
recently obrained. There isa grent deal in 


| the jndgment about the defendants having had 


de facto possession and the plaintiffs having 
had “ symbolical” possession, which I do 
not precisely understand. The Subordinate 
Judge however expresses a decided opi- 


| nion that ‘ the witnesses and kabooleuts and 


‘“sunnuds produced by the litigants are all 
“false, Lastly,” he adds, that “a glance at 
“the map prepared by the Civil Court 
‘‘ Ameen in the case of 1866 between these 
“very litigauts, will show that the channel 
‘between the main group (2. e., the plaint- 
“iff’s ackuowledged estate) and the new 


' «formation (è. e., the disputed chur) is 


‘‘fordable.” Accordingly, he gives the plaint- 
iffs a decree. 


è 
The Subordinate Judge having disbeliev- 
ed all the oral testimony (and false to a very 
considerable extent it undoubtedly was), 
we are in this Court thrown back entirely 
on the various proceedings of the Revenue 
Officers, in which the estate of the numerous 
churs in this neighbourhood is sometimes 
directly, sometimes incidentally, described. 


I think that we have not been shewn the 


slightest trace of the existence of this chur 
prior to the year 1859. In that year, an 
enquiry was made by Mr. Lance, Collector 
of Bhoolooa, with reference to a chur said 


to have formed in this part of the river. 
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I thiuk it may fairly be coucluded that this | (und this is admitted to be the date on 
formation was the nucleus of the chur now | which this officer went to the spot, that is 
under dispute. But, for reasons I shall state | to say, the 30th of March 1865) “ had been 
hereafter, I do not think it w`s then in a | measured twice over.” Accordingly, an al- 
state in which it could properly ve described | teration was directed to be made in the Reve- 
asa chit in the technical sense of the term. | nue sur vey. 

The result of Mr. Lance’s enquiry was that 
about 5,000 acres were found “ to be vi- 
sible during the ebb tide but remained under 
water during the flood tide.” The plaintiffs 
on that occasion claimed this formation as a 
contiguous accretion to their chur Ababil, 
but the Collector says he sent a Baboo to 
enquire, and that thaBaboo reported that he 
himself in a large boft went round the chur 
and that large boats and even sloops plied 
round the chur. The Collector also states 
that he is informed that this formation lies 
at a great distance from Ababil, so dis- 
tant that it (Ababil) cannot be seen. On 
this information, Mr. Lance decided to take 
possession of this formation in the name of 
Government. 


This would certainly seem to show that 
this formation was at that time treated by tha 
officers of Government as a chur belonging 
to the plaintiffs. But A: would also show 
that on the 30th March 1865, it was atill 
only visible at ebb tide. 


The next proceeding which throws any 
light on the condition of this formation is 
the report of Baboo Gokool Chunder Roy, 
dated the 21st August 1865. He was on 
the spot from the 2nd to the 7th April 
of that year, for the purpose of ascertaining 
whether this formation was, as alleged by the 
defendants who had put forward n claim 
to it, a re-formation of a chur called Baloo- 
mara, One of the points the Baboo was di- 
rected to inquire into was the state of the 
river between this formation and the chur 
Ababil, and he reports as follows :— 


The plaintiffs then appealed to the Com- 
missioner, and they succeeded in inducing 
the Commissioner to come to what appears 
to meto be a very extraordinary conclusion; 
namely, that this formation which the Col- 
lector finds to be far away to the south of 
Ababiland which had scarcely then appeared 
above water was identical with an old chur 
called Kuallygazee shewn by all the maps to 
. be far more to the north, and to the west of 
Ababil. The Commissioner does not seem 
to have made any further enquiry, nor does 
he show how he arrives at his conclusion: he 
merely says that there is no doubt about it. 
I think, however, that I cannot do otherwise 
than accept the facts accepted by Mr. Lance 
upon an enquiry carefully made, 


“ The river between this new chur and 
“ the re-leased chur Ababil is very large. At 
“no seasons of the year this river can be 
“forded, and it can be crossed ouly by large 
“bonts either at the time of high water or 
“low water, and it cannot be crossed in lesa 
“than an hour of time. On the 6th April 
“T went in a boat, and my omlahs accom- 
“panied me in a second boat, and tried by 
“various means to ascertain the breadth aud 
“depth of thisriver by measuring it with 
“a rope; and yet I failed. The evidence of 
“Gour Manjee, a second Gour Manjee of 
‘‘Takheepore, and Ashkur and Mahomed 

There is not the slightest evidence that | “Ali of Khidirpore, and Nymuddeen of 
the plaintiffs took possession of this forma- “Kundokarpore on the eastern side of this 
tion, for I agree with the Subordinate Jndge “river, proves that the river between this 
in thinking the parol efidence to that effect | “new char and chur Ababil has all along 
unreliable ; indeed it is obvious that in the |“ been in existence, that is, from long before 
state in which the formation then was it was | “the year 1863, and that large boats, 
impossible to do so. | “pinnaces, &c., always pass by it. Dinga 

|“ Mallick and Jaggutteer lie in the border 

Some time abont 1846 a survey map was | “of the large river, and large quantities 
made, and in that map this formation was | “of lands of these kismuts have gradually 
marked as separate from Ababil, and number- | “been and are still being washed away by 
ed 1032, Ababil being numbered 992. Some| « the river.” 
objection appears to have been taken to this 
by the rlaintiffs and an enquiry was made,; The Baboo does not state whether the 
the result of which was that an officer named | formation was visible at high water as well 
Brojo Soondur Mitter went to the spot and | as at ebb, but it may be inferred that at that 
reported that “ the portion of this which was | time it was so, because he speaks of the dis- 
out of water during the ebb tide on that date” | tance between it and Ababil at high water, 
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which assumes ihat at least some part of it 
wus then visible. And very soon after that, 
the defendants mast have got into possession 
of it, for we find that on the 6th October 
1866, the defendants filed a soit for the 
purpose of obtaining from the Court a 
declaration of their title, which they follow- 
ed up, according to the usual tactics adopt- 
ed in these cases, by an application to the 
Magistrate under Section 318 of the Code 
of Criminal Proced®e, alleging thata breach 
of the peace was likely to occur in conse- 
quence of the plaintiffs’ disturbing them in 
their possession. The defendants succeeded 
in obtaining from the Magistrate an order 
that they should be retained in possession ; 
but Mr. Henry Richardson, the Judge of 
Tipperah, held inthe civil suit that the 
present defendants, who were then plaintiffs, 
fuiled to prove any title to this formation, 
and this decision was affirmed by this Court 
on appeal. But there can be no doubt from 
the finding in this suit and that by the Magis- 
trate under Section 318, that the defendants 
were then in actual possession of the for- 
mation, that it was to sonie extent continous- 
ly above water, and capable of being turned 
to some account. 


Reviewing this evidence, it seems to me 
that the only inference we can draw from it 
is tbat up to and including the date of Baboo 
Brojo Soonder’s visit in 1864, the land which 
is the subject of dispute was only a sand 
bank covered with water at high tide and 
dry'at ebb. That a chur was in course of 
formation is very probable, but I think that 
the first evidence that a chur was actually 
in existence is contained in the report of 
Baboo Brojo Soonder’s visit in April 1865. 


Now, I feel bound to express my entire 
dissent from the doctrine which has been 
put forward in this case, and which seems to 
have received some countenance from the 
revenue authorities, that the bed of a navi- 
gable river in this state can be the subject 
of private property. So long as it is 
washed by the ordinary flow of the tide at a 
season when the river is not flooded, I think 
that it remains publici juris, or, if vested in 
any one, that it is vested in the Crown ; not 
under Regulation XI of 1825 and for mere 
fiscal purposes, but as representing, and as 
it were a trustee for, the public. That land 
in this condition is not subject to private 
rights of ownership is universally recog- 
nized, and it might be most detrimental to 
the interests of navigation if it were other» 
wig 
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I think, therefore, that we ought to treat 
the chur in this case as having come into 
existence some time after April 1864 and 
before April 1865; and hence it follows that 
all proceedings of either party or of: the 
Government Officers in reference to the 
formation prior to that period avail nothing 
whatever for any purpose connected with 
this case. 


The plaintiffs’ title, therefore, must depend 
wholly on the evidence that the channel be- 
tween Ababil and the present chur is “ ford- 
able” within the meaning of Clause 3 Sec- 
tion 4 Regulation XI oW 1825. 


The report of Baboo Gokool Chunder Roy 
above quoted shows conclusively what the 
state of the channel was in April 1865: it 
was then clearly unfordable. In 1866, pend- 
ing the suit brought by the defendants for a 
declaration of their title, an Ameen visited 
the spot, and the map which he made is put 
in.evidence, bnt not his report. The map 
shows a line of figures which we think we 
may assume to indicate the depth of 
the channel along that line, ‘and these 
figures show a maximum depth of 3 cubits 
or 4% feet. Unfortunately this same Ameen 
is admitted to have been guilty of mal-prac- 
tices on a subsequent occasion in reference 
to this very case, s» that his figures are not 
very trustworthy ; and we have no inform- 
ation whether his soundings were made at 
high or low water. At any rate, I think 
that the conclusion of the Subordinate Judge, 
based on glance at this map, is somewhat 
too hasty. 


The only other evidence on which we 
can with much safety rely subsequent to 
the report of Baboo Gokool Chunder is 
the report of the Officiating Collector, Mr.. 
Whinfield, of 26th January 1869. That 
would be the time of the year when the 
river is at its lowest,eand in paragraph 31, 
he says—“‘ I passed down the channel called 
‘the Gogra nbout ten days since at about 
“ half ebb, and there saw what appeared to 
“bea channel at least a mile broad be- 
‘teen Ababil and the disputed chur, and I 
“felt sure that a channel of such width 
“could not he fordable ; but on afterwards 
“ visiting this channel at the extreme ebb 
“of the tide, I found that the water had 
“ receded leaving a great extent of sunud dry 
‘on both sides, and that it was easily ford- 
‘able. Several men crossed the channel ia 
“my presence at the points marked with 
“ dotted red lings, I hada compass and iig 
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“map with me, aud voted this duwu at the Moreover, as regards the respective merits 
“time. Thus, whatever may have been the | of these rival claimants, I think that there 
“ cage four or three years ago, the disputed | is nothing whatever to choose between them. 
« chur is certainly an accretion to Ababil at | Each party may have considered that they 
“ the present time. Boats and even large| had some claim to this chur and may have 
“ boats càn still pass through the channel at | been justified in asserting it. But I cannot 
“high water, but at ebb tide even small|help seeing that in the manner in which 
“ boats stick. My panswye drawing 14| they have supported their claim, both parties 
“ cubit stuck quite at the east entrance of| have been somewhat unscrupulous. 

“ the channel at low water, though a couple 
“of hours after I saw `a Dacca Pulwar 
“ voing over the same ground when the 
“ flood tide came,” 





Under these circumstagces, we shall re- 
verse the decision of the Court below and 
digmiss the suit, but each party will bear 
his own costs in this Court and in the Court 


The question then, really is whether | below. 


Mr. Whinfield was right in his opinion that 
a channel in the condition which he describes, 
that is to say, which can be crossed on foot 
at the extreme ebb, and probably for sume 
short time before and after, is ‘* fordable” 
within the menning of Clause 3 of Sec- 
tion 4 of Regulation XI of 1825. 


I lave given this question a good deal 
of consideration because of its importance, 
and because I differ from the construction 
put upon the word by Mr. Whinfield. Upon 
the whole, Ihave come to the conclusion 
that the Legislature did not intend to give 
to the riparian proprietor the property in 
an island formed in a bed of a navigable 
river, when the channel which intervenes is, 
under ordinary circumstances and at the 
most favorable season, unfordable at least 16 
hours out of every 24. 


I think, therefore, that the plaintiffs have 
proved no title to this chur. 


I have only to add that my judgment in 
this case is given on the construction of 
Clause 3 Section 4 Regulation XI of 1825 
as the decisions stood at the time of the 
argument, and without reference to a recent 
Full Bench decision* which, I understand, 
would make the case still more favorable 
to the defendants. 


Mitter, J.—I am also of opinion that this 
suit ought to be dismissed without costs. 


There is no satisfactory evidence on the 
record to show that the lands now in dispute 
are identical, either wholly or even partially, 
with the chur which was claimed by the 
revenue authorities under the various names 
of Kallygazee, Pangaria, aud Saboocliea. 


The story ofloug possession put forward 
by the plaintiffs is without auy foundation 
whatever. The evidence of the witnesses 
A good deal of reliance was placed in the | examined by them is manifestly unworthy of 


argument for the plaintiffs on the fact that | credit. The nature and condition of the pro- 
the defendants had been found to have no; perty in dispute, together with the other cir- 


title, and if was contended that they were | 
therefore mere squatters ; that their posses- 
sion was a kKnavish- possession, and that 
therefore every presumption should be made 
in the plaintiffs’ favor ; and a case was re- 
ferred to in the 5 We@kly Reporter, page | 
283, where Sir Barnes Peacock cites a pas- 
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| cumstances of the case, clearly show that the 
defendants were the fiist persons who took 
actual possession, although their possession 
must have commenced shortly before the 
award made by the Magistrate under the pro- 
visions of Section 318 of the Code of Crimi- 


nal Procedure. 
snge from Domat’s Civil Law upon this 


topic. But the principle there under con- 
sideration has no application whatever to 
the present case. ‘The defendant does not 
soek to establish out of his possession any 
title of his own ; be merely claims the right, 
which all defendants alike have in a Court 
of law, that no decree should pass against 
them until the plaintiffs have established 
their claim. To substitute the plaintiffs for 
the defendants in the possession of this chur 
would be to substitute one set of squatters | 


for another, #12 W, Ry E, Buy p 25, 


As to the maps prepared by the revenue 
authorities, Į am of opinion that they do not 
throw much light on the question of identity. 
They were not prepared scientifically, and it 
would be therefore dangerous to rely upon 
such rough sketches as they are in determin- 
ing the identity ofa mere saudy formation 
thrown up in the middle of a river like thg 
Gogra, which is constantly shifting its bed, 


356 Civil THE WEEKLY REPORTER, Rulings. [Vol. XIV. 

Se et es O 
But even if the plaintiffs had succeeded | prove this fact, aud the plaintiffs’ claim must 

in showing that the disputed chur, or any | therefore fail upon all points, 

portion of if, is identical with the chur desig- 








nated as Kallygazee alias Pangaria alias Sa- : 
boochea, they have given no reliable evidence The 21st November 1870. 
to prove that they were the lawful owners ! 
of the latter chur. The revenue authorities | Present: 

did not and could $: determine any question | The Hon’ble H. V. Bayley and Dwarkanath 
of title in favor of the plaintiffs, and I do | Mitter, Judges. 

not see any reason to justify the contention 
that the proceedings by which those autho- 
rities abandoned the Government claim to the Case No. 1270 of 1870. 
churs Kallygazee, Pangaria, and Saboochea 
can be regarded as a transfer of the title of 
the Government to those churs in favor of 


the plaintiffs. 


| Half sister by mother—Succession. 
a 


Special Appeal from a decision passed by 
the Officiating Judge of Rajshahye, dated 
the 30th March 1870, modifying a deci- 
sion of the Moonsiff of Pubna, dated 
the 30th April 1869. 





But be this asit may, there can be no | 
doubt that chur Saboochea was visible dur- | Mothoorananth Mozoomdar and another 
ing ebb tide only up to the 80th of March (Plaintiffs) Appellants, 

1865. This fact is fully established by the 
roobokaree of the Deputy Collector, Baboo 


Brojo Soonder Mitter, of that date; and I i Euguff Ali Khan and another (Twa of the 
Defendants) Respondents. 


VETSUS 


entirely concur with my learned colleague! 


in holding that a chur in this condition, if | Baboo alee ohun Dowel fee Chan: 
it can be called a chur at all, cannot be der Chuckerbutty for Appellants. 


treated either asthe property of the Govern- 
i indivi | 4 7 9 f spond- 
ment or as that of a private individual, under | Baboo Mohinee sae Roy for Respond 


the provisions of Regulation XI of 1825, | 
A half sister by the mother is entitled to succeed only 
As to the title set up by the plaintiffs | when the deceased has left no children. 


under the provisions of Clause 3 Section?) Jitter, J.— Wa are of opinion that the 
Regulation XI of 1825, I am of opinion that it | Judge oe in ee pe cea 

was entitled to succeed to a 6 annas share 
has not been made out, My teat ned poueiene are propera loft, be WBaludeok: Kinn. 
has fully entered into the evidence bearing: A half sister by thè viher is entitled: to 
upon this point, so that any further remarks i succeed only when the deceased has left no 
I wish to add, | children. In this case, it is admitted that 
| Bahadoor Khan left a daughter behind him. 
The daughter and the widow were, there- 
fore, entitled to succeed to the whole estate 
to the exclusion of the half sister Peeru- 
nissa. 


on my part are unnecessary., 
however, that it has been recently decided 
by a Full Bench of this Court, that before a 
plaintiff can be allowed to maintain a suit | 
uvder Clause 3 Section 4 of Regulation XI 
of 1825, itis incumbent upon him to prove; We reverse the judgment of the Lower 


; š Jour jeclare that the 

hannel separating his estate from Appellate Cour by and we decl t 
that the ¢ ge J P r q bls- at-the time | Pinintiffs are entitled to obtain possession 
the chur claimed, was forda i ‘of the whole 16 annas of the lands sued 


when the chur was first “thrown up.” | for, with all costs of the litigation in all the 
No evidence of any kind has been given to Courts, 
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The 21st November 1870. 
Present: 


The Hon ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Execution — Dispossession — Limita- 
tion. 


Case No. 1015 of 1870. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the l4th 
February 1870, affirming a decision of 
the Moonsiff of Pooree, dated the 17th 
September 1870. 


Attotram Dogs (One of the Defendants) 
Appellant, 


VETSUS 


Balunkee Doss (Plaintiff) Respondent. 


Baboo Mohendro Lall Mitter for Appellant. 


Baboo Obhoy Churn Bose for Respondent. 


Where the right, title, and interest of a party had 
been sold in execution, but possession was delivered to 
the purchaser more than 15 years after the sale, such 
irregularity was held not to entitle the party first men- 
tioned to a decree in a suit to recover the property, un- 
Jess he could prove possession for a period of more than 
12 years before he was dispossessed. 


Mitter, J—We are of opinion that the 
judgment of the Lower Appellate Court in 
this case, affirming the judgment of the first 
Court, ought to be reversed. It has been 
laid down by the Privy Council, it is true, 
that udverse possession for more than 12 
years not only bars the remedy but creates 
a title in favor of the person in possession. 
But before the plaintiff can succeed in this 
case, it is necessary for him to prove that 
such possession had been held by him for a 
period of more than 12 years before he was 
dispossessed by the defendant under an order 
passed by the Court in execution of decree, 
It is admitted by the pleader for the plaintif 
that there is no evidence given by his client 
on this point, and in the absence of such evi- 
dence, it is impossible to make out ou what 
ground the plaintiff can maintain this suit 
after his right, title, and interest in the pro- 
perty have been already sold in execution of 
a decree passed against him by a Court of 
competent jurisdiction. The Officer who 
presided in the execution department might 
have committed a mistake in delivering pos- 
session to the defendant more than 15 yeurs 
afier his purchase ; but no irregularity com- 
mitted by that Officer would entitle the 
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plaintiff in this case to a decree in his favor. 
It is admitted on both sides that the parties 
who were in actual possession of the pro- 
perty in dispute were certain farmers who 
had obtained a lease from the plaintiff’s pre- 
decessor, sometime previous to the sale in 
execution of the decree. Bunt there is no- 
thing on the record to show that the plaintiff, 
or his predecessor, continged to receive the 
rents subsequent to theliate of that sale. 
It cannot be said that the plaintiff had no 
opportunity to give evidence on this point. 
An issue was distinctly laid down by the 
Court of first instance, and it was the fault 
of the plaintiff if he did not avail himself 
of the opportunity thereby given to him to 
prove his case. 


The decisions of hoth the lower Courts, 
therefore, are set aside, and the plaintiff's 
suit dismissed with all the costs of this 
Court and of the lower Courts. 


The 21st November 1870. 
Present: 
The Hon’ble H. V, Bayley and Dwarkavath 
Mitter, Judges. 
Sub-lessee—Limitation. 


Case No. 1854 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 26th April 1870, reversing a 


decision of the,Joonsiff of Pubna, dated 
the 12th Augusé 1869, 


Mohurum Shaikh (Defendant) Appellant, 
versus 


Nowkurree Doss Mohuldar (Plaiatiff) Re- 
spondent, 


Baboos Mohinee Mohun Roy and Taruck- 
nath Palit for Appellant. 


Baboo Issur Chunder Chuckerbutty for 
Respondent. 
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A sub-lessee without title cannot plead any law of 
limitation against the landowner either himself or 
through his lessor, 


— 


Bayley, Jm—We think the judgment of 
the Lower Appellate Courtin this case must 
be reversed. 


The plaintiff’s case was that he received 
a dur-jote lease from one Brojona‘h Shaha, 
the zemindar, i held possess on under 
the same until @isted by the defendant ; 
but it appears that Brojonath’s title, though 
disputed, has not heen enquired into by 
the Subordinate Judge, who quite wrongly 
holds that such an enquiry is immaterial. 
In proof of the plaintifl’s dur-jote lease, it 
is true, the Subordinate Judge relies upon 
the evidence of two witnesses one of whom 
attests the document ; but reading the whole 
judgment it is difficult to say that he rests 
his finding on that alone, On the contrary, 
there seem to be three or four additional 
rersons, the sum total of which forms the 
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T 3 21st November 1870, 
Present : 


The He ole L. S. Jackson and F. A. 
Glover, Judges. ` 


n in decree — Claimants 
es—Section 230, Civil Pro» 
yde—Onus probandi. 


ase No. 77 of 1870. 


ReServat 
not par 
cedure 


| Regular ..ppeal from a decision passed by 


the Judge of Sarun, dated the 23rd Sep- 
tember 1869. 


Judoonath Singh and others (Defendants) 
Appellants, 


VErSUS 


Kalee Pershad and others (Plaintiffs) Re- 
spondents. 


basis of his judgment, and not only are some | Baboo Mohesh Chunder Chowdhry for Ap- 


of these reasons weak in themselves but 
incorrect in law. For instance, the in- 
ference drawn of the genuineness of the 
pottah from the fact of its being attested 
by one witness on the supposition that had 
it been a spurious deed, more witnesses 


might have been easily called to attest it, is} 


certainly not warranted by law or reason. 
It might as well be argued on the other side 
from this circumstance that the deed is 
spurious, and that the object of having one 
witness to it instead of more was to avoid 
multiplying the chances of detection. We 
think, therefore, that the arguments of the 
Lower Appellate Court are not correct in law, 


and that both the’lessor’s title and the legal. 


might be recognized aud maintained, 





pellants. 


Baboos Onookool Chunder Mookerjee and 
Unnoda Pershad Banerjee ` for Re- 
spondents, 


A and his brothers brought a suit against their father 
B to obtain a declaration of their right to hold their 
separate shares by partition of certain joint family pro- 
perty. Certain third parties intervened alleging them- 
selves to have acquired a mortgage over some of the 
property from B, and praying that their incumbrance 
The Court de- 
clined to go into the question of this mortgage, and 
finally decreed a certain share by partition with a de- 
claration that the plaintiff should get possession only of 
the property held, and in the same manner as held, 
by the father, In execution, the decree-holders were 


put in possession of the whole of their share, and the 
intervenors were dispossesse!. The latter then applied 


to be restored to possession under Section 230, Civil 


effect of the evidence in support of the | Procedure Code, under which Section the Court deter- 


lessee’s pottalh must be fully gone into. | mined the case in favor of the claimants merely on the 


It is pressed by the special respondent 
that his client has, under the finding of the 
Lower Appellate Court, acquired a right of 
occupancy ; but Section 6 Act X of 1859, 
which by the bye is not mentioned in the 
judgment, does not refer to lands like those 
in question in this suit, 


On the general point of limitation raised 
by the special respondent, we have to observe 
that a sub-lessee without title cannot plead 
any law of limitation aguinst the landowner 
either himself or through his lessor. In 
re-trying the case, therefore, the Lower Ap- 
pellate Court should also cousider the legal 
effect of the kubooleut of the special ap- 
pellant. 
with reference to the foregoing remarks, 





ı question of fact as to the mortgage. 


HrLp that the Judge ought to have gone fully into 
the question of title and decided all questions between 


i the parties. 


e 
HeLD that the reservation made in tho decree was ir- 
regular, as being made in favor of parties who were 
neither plaintiffs nor defendants, and that the claimants 
were not entitled to take any benefit from it. 


HELD, also, that the proper construction of the Full 
Bench Rulings in XIII W. R., p. 80, is that the plaintiff 
(or claimant under Section 280) would be at liberty, if 
that would suithis purpose, to prove possession and 
thus throw it on the opposite party to prove that he had 
a better title than such possession. 

Hp, further, that the decree-holder on such a ques- 
tion being raised was not limited by the terms of his 
decree, but would be fully competent to go into the 
whole of his title and would be bound to do so, 


Jackson, J.—IvT appears to me that in 


The case is remanded for re-trial | this case the Zilla Judge, acting upon the 


view which he took of the rights and cone 


~ 
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duct of the parties, has undoubtedly re- 
stricted the subject-matter which it was 
necessary to enquire into, and that conse- 
quently his decision is at variance with the 
law contained in Sections 230 and 281 of 
the Code of Civil Procedure, the purport 
of which Sections has ‘been laid down by 
the decision of the Full Bench whieh is to 
be found in XIII Weekly Reporter, page 
80, Full Bench Rulings. 


The facts are simply that certain persons, 
Rughoo Nundun Singh and others, who are 
the sons of a person named Baboo Bhugwan 
Singh, brought a suit against their father 


to obtain a declaration of their right to’ 


hold their separate shares by partition of 
certain joint family property. The peti- 
tioners under Section 230 in this ease, 
whom I may call the claimnnts, intervened 
in that suit alleging themselves to have ac- 
quired n mortgage over some of the pro- 
perty to which the suit related from Baboo 
Bhugwan Singh, aud they prayed that their 
incumbrance might be recognized aud main- 
tained, 


The Court declined to go inte the ques- 
tion of this mortgage, confined itself to the 
question between the plaiutiffg and the 
father, and finally gave judgment for a cer- 
tain share by partition, but thought proper 
to accompany that decree by a declaration 
that the plaintiff should et possession only 
of the property held, aud in the same man- 
ner as held by the father. ‘This declaration 
was undoubtedly intended to protect the 
intervenors, now claimants, and possibly 
other persons who might be found to have 
valid incumbrances upon this property. 


Whatever the intention of the Court in 
making the decree may have been, it seems 
that in execution the plaintiffs were put 
into actual possession of the whole of their 
share, and in the same proceedings these 
claimants were dispossessed at any rate to 
the extent of the son’s share of that which 
they held under that mortgage. Being so 
dispossessed, they came into Court under 
Section 230 and applied to be restored to 
possession on the ground that they held the 
same under a good and valid mortgage from 
Baboo Bhugwan Singh. The decree-holders, 
on the other hand, averred that Baboo 
Bhugwan Singh was not competent to make 
the mortgage on which they relied, and that 
they themselves were entitled in virtue of 
tlreir right and under the decree to actual 
possession of their shares ; and thereupon 
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the Court below refused to enter into the 
question of right as between the parties, 
and determined the suit under Section 230 
merely upon the question of the mortgave 
having beeu actually executed by Baboo 
Bhugwan Singh, and on that point having 
found in favor of the claimants decided the 
suit in their favor. 


Now, the contention Bf the decrec-holders 
who appeal to this Court is that the Zillah 
Judge ought to have gone fully into the 
question of title, and decided all questions 
between the parties. It appears to me that 


he should have done so. The decision 
that E have cited lays it down quite 
clearly. The words of the Chief Justice 


are—‘‘It appears to me that looking to 
“that language,” that is the language of 
Section 230, “the title may be gone into 
“in an application under that Section.” Fur- 
ther on, the Chief Justice observes—‘ Look- 
“ing then at these words, it appears to me 
“that we may collect that it was the in- 
‘tention of the Legislature in a case of this 
“kind, that if the Court should be satisfied 
“that there was a probable ground for the 
“application, the title should be tried be- 
e tween the parties, and the mode of pro- 
‘ceeding provided is that the applicant may 
“come and show that he was really en- 
‘* titled to the property, and that the decree 
“ obinined by the decree-holder for the re- 
“covery of it was obtained against the 
“ wrong person and was not binding in any 
“way upon the applicant.” The judg- 
ment concludes in these words :— The 
“first question is whether a person who, 
‘has been dispossessed of land or fisheries 
‘in execution of'a decree against a third 
“ person, not a party to the case, is bound 
“to prove auy thing more than he was 
‘really and bond’ fide in possession, and 
‘‘ dispossessed in execution of the decree, 
“ Now, it does not follow from the Cours 
“having the power to go into the question 
‘of title, that the applicant or the plaintitf 
‘in such a case is bound to prove more 
“than that he was really and bond fide in 
‘possession. If he proved that it would 
“be evidence of tithe upon whieh le 
“might rest his case ; and if he did not 
“choose to go into evidence of his title, 
‘we cannot say that he was bound to do 
ert 

I think there has been some misapprehen- 
sion as to the meaning of these words of the 
Chi f Justice, nnd it has been supposed 
thate the plaintiff or clainaut would be at 
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liberty to prove merely his bond fide pos- | present proceedings, namely. by showing that 
Session and thereupon would be entitled | they were the sons of Bhngwan Singh and 
to succeed, but that was not the meaning | members of a joint Hindoo family under the 
of the learned Chief Justice. He mere-| Mitakshara having vested interests in the 
ly meant that the plaintiff would be at liber- | property: at the time the incumbrance was 
ty, if that would suit his purpose, to prove! created, and thereupon the onus would be 
possession, and thus throw it upon the oppo- | thrown upon the mortgagees to establish the 
Site party to prove that he had a better title | validity of their mortgage. It may be that 
than the possession k proved. The Chiefj they would be able to show that either the 
Justice proceeds :—* Nor, with regard to decree-holders had assented to the mortgage 
“the first branch of the second question, | or that the mortgage was crented for their 
“whether the decree-holder cnn put the, benefit or the benefit of the family, but that 
‘“ plaintiff to proof of his title, although we! they would have to do whether the decree- 
‘say that the decree-holder can do so, he holders brought a suit or whether the ques- 
“ cannot insist upon direct proof of title, | tion was decided in the present proceed- 
“and the plaintiff may if he thinks fit rely : ings. 

“ upon his possession ; but as to the latter | 
“branch of that question, whether the | 








It has been said that the decree in ex- 


“ decree-holder can go into evidence of title | 
& in himself, we must sny that he can. If! 
“ he has a good title, he is at liberty to give 
“ evidence of that title and to prove that 
“ he is really the person to whom the pro- 
“ perty belongs, and that it should not he! 
“ taken in execution of the decree.” So, 
that the decree-holder was at liberty to go 
into his own title and show that he was 
entitled to the property, notwithstanding that 
possession might or might not be boné fide 
with the plaintiff. 





ecution of which the claimants were dis- 
possessed did not. provide for the decree- 
holders being put into actual possession. It 
seems to me that the reservation which I 
have referred to in that decree was irregular 
and unnecessary. [t was unnecessary be- 
cause the decree, being one between Bhugwan 
and his sons, manifestly could not affect 
(third parties. It was irregular because it 


+ . * 
ı purported to be a reservation in favor of 


parties who were not either plaintiffs or de- 
fendnuts, and whose rights had not been en- 
quired into. But whether regular or other- 


Then it has been supposed that the title; wise, it was a declaration made in a suit to 
of the decree-holder is limited by the terms | which these claimants were not parties, aud 


of his decree. It seems to me that that is: 
not so. It seems to me that the decree- 

holder on the question being raised under 

this Section would be fully competent to go 

-into the whole of his title, and is bound to 

do so, because any future suit between the 

sume parties claiming under them in respect 
of the same cause of action is tuken away 

Ly the Section. 


I have referred in this case to the judg- 
ment of the learned Chief Justice rather 
than to the terns of my own judgment in 
that case for obvious reasons. But there is 
much more to be suid in support of the 
view which I have taken. Why should the 
decree-holders in this caso be remitted to a 
fresh suit to establish their rights? It is 
said that by doing so, they would be placed 
in the condition of plaintiffs instead of oc- 
cupying the position of defendants, which 
they do in the present proceedings, and 
that they would have to prove their case. 
The answer tothat appears to be very sim- 
ple. If they brought a fresh suit to re- 
cover this property, they would have to start 
their case in the same manner as in the 


~ 


us Such It seems to me they were uot enti- 
tled to take any benefit from it. 


In any view of the case, it.seems to me 
that the claimants here are between the 
horns of a dilemma. Hither they were dis- 
possessed iu execution of decree, or they 
were not. If they were not, but were dis- 
possessed without color of right, the present 
is not the suit to which they should have 
resorted, but to a possessory suit, If they 
were dispossessed in execution of a decree, 
then they have themselves brought the case 
within the provisions of Sections 230 and 
231, and according to the ruling of the 
Fall Bench referred to above, the enquiry 
contemplated by those Sections, namely, the 


i enquiry into the whole question of right 


between the parties, must be made. 


I think, therefore, that the Judge ought 
to have gone into the question of title. His 
judgment, therefore, must be set aside and 


the proceedings must go back to him for that 
purpose, 


Glover, J.—I concur, 
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‘of such order or decree as His Majesty, 
‘¢ his heirs or successors, shall think fit to 
“make on the. appeal, or to suspend the 
“execution &e, &e.” In this ease, Mr. 
Dunne and others are derree-holders, and 
it must be presumed that the decree passed 
is right. The ordinary practice in such 
matters, as we find on consulting some of 
our colleagues,—Mr. Justice Mitter, whose 
experience both as a ynkeel anda Judge 
is worthy of great resp&t, aud Mr. Justice 
| 1 L. S. Jackson, who has long been in charge 
Miscellaneous Appeal from an order passed | of the Loazima Department,—ia that caleula- 
by the Judge of Dacca, dated the 15th: tion is made for an amount sufficient to meet 
June 1870. the mesne profits which are to go to the 
hands of the decree-holder from the date 

Ameeroonissa Khatoon (Judgment-debtor) lof his obtaining possession to the probable 


Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Appeal—Privy Council—Security— 
Regulation ZVI of 1797. 


Case No. 28+ of 1870. 


Appellant, | date of the eventual execution of the decree 
of the Privy Council. That period is gene- 
Cereus rally taken to be three years. In this case, 


however, the security accepted by the Judge 

is at four years’ estimate. Itis contended 

that the amount ought to have been the 

| total value of the property, but this, as 

Baboo Hem Chunder Benerjee for Respon- Í shewn above, is opposed to the practice 
dent. prevalent in this Court. 


A. D. Dunne (Decree-holder) Respondent. 
Batoo Nullit Chunder Sein for Appellant. 


When an appeal is preferred to Her Majesty in Council l . 
from a decree of the Ligh Court, the security to i | It is urged that we should look to Sec- 


taken from the decree-holder must be regulated by | tion 86 Act XXIII of 1861. but it has been 
Section 4 Regulation XVI of 1797; the practice being ' laid down by the Privy Council that in 


to calculate for an amount suflicient to meet the mesne i ya , | 

profits which are to go to bis hands from the dite of his matters of Privy Council Appeals, the ques- 

obtaining poner to the probuble date of the ovetiion ' tion of security must be governed by the law 

execution of the decree of the Privy Council,—which | , : S i C 

period is generally taken to be 3 years. = regulating such ippen; P Sa 
1797. Of course the analogy may be quoted, 


Bayley, J.—We see no reason to iuter- | but that analogy cannot hold so long as it is 


fere with the order of the lower Court in 
this case. 


The property in suit before the Privy 
Council is a 4 annas share of a‘certain zemin- 


daree purchased by Mr. Dunne for a lac of 


rupees. Mr. Dunne obtained a decree for 
this property. The opposite party has ‘pre- 
ferred an appeal to Her Majesty in Council. 
The question is whether the security accep- 
ted is sufficient or not. À 


Now, the only law relating te security for 
Privy Council Appeals is Section 4 Regula- 
tion XVI of 1797. The substance of that 
enactment is that there should be sufficient 
‘security, sufficient to meet the eventual judg- 
‘ment of Her Majesty in Council. The 


opposed to the special law of 1797 and the 
practice of our Courts under it. 


The principle, therefore, of taking four 
years’ mesne profits, as has been done in this 
case, Appears to us not erroneous iu law, 


It is then urged that rupees 20,000 is not 
the value of the dur-putnee of which the 
reserved rent is only rupees 1,800, but the 
real value of the dur-putnee is what it. 
would sell for at the market, and evidence 
of that is the basis on which any conclusion 
as to market value should be arrived at. 
The evidence on the record of the market 
value of the property in question is that it 
is about 20,000 rupees. It was quite open 
tothe appeilant to bring evidence to rebut 


orep are :—“ In case of appeal to His ' this, but as he has fniled to do so it hardly 
$ Srii in Council, the Court of Sudder lies in him, now, that the Judge has on the 
ae vaniy Adawlut muy either order the : evidence come toa finding against him, to 
‘judgment passed by them to be carried | ask ggggo interfere with that finding at tiis 
‘Into execution, taking sufficient security | 
“ from the party in whose favor ‘the same 
“ may be passed for the due performance 









is appeal with costs, 
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The contest before the lower Court spe- 
cially referred fo this sum of rupees 1,281. 
The heirs alleged that as this was not money 
which had come down from Sadhoo Churn 
Panday. the decree-holder could uot, attach 
it, and the Court was satisfied on this point 
that it was not money with which Sadhoo 
Churn had any connection, and thatit was 
the special property of Prosunno Moyee. 
The Judge, on appeal, has distinctly found 
these facts, and there is no further contest 
about them. But it was urged before the 
Judge that as Prosunno Moyee had inherit- 
ed from Sadhoo Churn Panday six mouzalis 
of Lot Kellah and had received certain pro- 
passed by the Judge of Beerbhoom, dated fits from these mouzahs, whether this sum 

RE _, | of rupees 1,231 was actually inherited from 
the lst April 1870, reversing an order | Sadhoo Churn Panday or not was immaterial, 
of the Sudder Moonsiff of that District, ' and the decree-holder was entitled to attach 
dated the 81st July 1869. and obtain that sum in execution of his 
decree against Sadhoo Churn Panday. The 
i Judge has rejected this line of argument. 
He has not rejected it exactly on grounds 


The 23rd November 1870. 
Present: 
The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Exccution—Heirs of judgment-deb- 
tor-—Section As Act VIII. 1859. 


Cases.Nos. 238 and 289 of 1870. 


Miscellaneous Appeals from an order 


Indro Narain Misser (Decree-holder) Appel- 


lant, on which perhaps it ought to have been 
rejected, but we think on the whole that 
VETSUS it has been properly rejected. Itison this 


‘point that the special appeal has been most 
strongly urged before us, and it isin fact 
an attempt of the decree-holder to bring 
the case under Section 2C3 Act VIII of 
1859. The decree-holder wishes to execute 
his decree against the heirs of Sadhoo 


Baboos Kishen Succa Mookerjee and Mohesh | Churn Panday to the extent of the property 


Ciunder Chowdhry for Respondents. inherited from him not duly applied by 
i them. Before, however, he can put this 


Section in force, he must satisfy the 





Kristo Chunder Mahto and others (Judg- 
ment-debtors) Respondents. 


Baboo Kalee Mohun Dass for Appellant. 


When a decree-holder wishes to execute his decree | special 
against the heirs of his judgment-debtor to the extent | Court „that no property of the deceased 


of property inherited from the debtor and not duly | person can still be found. Itis very clear 


applied by the heirs, he must, before he can put that the Judge was not satisfied on this point, 


Seetion 203 Act VIII of 1859 in force, satisfy the Court 
that no such property of the deceased can be found as 
he can sell in execution. 


nod there seems to be no attempt made to ad- 
duce proper evidence to prove this fact. It 


Lis admitted that these six mouzahs Kellah 


were inherited from Sadhoo Churn Panday 


- by Prosunno Moyee, against whom tlie pro- 

Jackson, J.—In the year 1856, the! ceedings had commenced, but it is argued 
Maharajah of Burdwan obtained a decree «at as the decree-holder has attempted to 
against one Sadhoo Churn Panday for 4| take out execution against these mouzahs 
certain sum of money. In the year 1867, | and bas failed in bringing them to: sale, he 
this decree was transferred to one Indro may now seck to attach other property in 
Narain, the present decree-holder, and he|jjeq of those inherited mouzabs. We are 
hus now instituted this proceeding to obtain | told that these properties are not still avail- 
n suin of rapees 1,231 which 13 in deposit | uble for the decree, but we cannot act upon 
in the Judges Court as belonging to one! this mere statement. It was for the decree- 
Prosunno Moyee, the daughter-in-law of | holder to sntisfy the lower Court that no 
the said Sadhoo Churn Panday. Prosunno pon property of the deceased, in the words 
Moyee is also now dend, and the tion | of tho Jaw, could be found as he could sell in 
proceedings are being contested 4 Č | execution of his decree. When this is done 
who are also the heirs of Section 203 can be properly put in force ; 
Panday, byt as the case stands at present, we are of 







re 


1870.]} Civil 





THE WEEKLY REPORTER. 


Rulings. 363 


— 


opinion that Prosunno Moyee’s separate pro- j| rule in this Court for the opposite party 


perty cannot be sold in execution of decree 
against Sudhoo Churn Panday’s heirs, and 
that this rupees 1,231 accordingly, which is 
in deposit, cannot be made over to the 
decree-holder. 


We dismiss the appeals with costs. 


Bayley, J.—I concur in the judgment de- 
livered. I would only add that in. regard 
to the so-called admission by the opposite 
party that property worth rupees 3,000 
had descended to Prosunno Moyee, and the 
contention based upon it, that the Judge has 
erred in law in holding as a fact that no 
such property came to her, It appears that 
the parties were reversioners to the property 
of Prosunno Moyee and not connected with 
the property of Sadhoo Churn, The admis- 
sion, therefore, would in no way affect the 
finding of the Judge in relation to Prosunno 
Moyee’s inheritance from Sadhoo Churn. 





The 28rd November 1870. 
Present: 


The Hou’ble F. B. Kemp and W. Ainslie, 
Judges. 


Section 272 Act VIII of 1859—Juris- 
diction. ` 


In the matter of 
Brojonath Shaha, Petitioner, 
VETSUS 


Kanhya Lall Sein, Opposite Party, 


Baboo Boykunt Nath Paul for Petitioner. 


Mr. R. E. Twidale for Opposite Party. 


B, who had obtained a decye under Section 23 Act 
XX of 1866, haviag attached in execution the property 
of his judgment -debtor, objection was made by another 
party (K) who held a decree of subsequent date against 
the same judgment-debtor. Upon this the Moonsiff 
(being the same officer who had given B the decree) 
proceeded’ to inquire under Section 272 Act VII! of 
1859, and although finding that there had been no fraud, l 
held that inasmuch as B had sued the representatives 
of one of the original obligors, who was dead at the 
time, on a stamp of one-fourth of the value prescribed, 
his decree should not be satisfied before K’s decree. 

Hep that a mere error of the description alluded 
to did not come within the meaning of the words “im- 
proper means” in Section 272, Civil Procedure Code, 
which contemplate some misconduct on the part of the 
decree-holder, and that the Moonsiff’s proceedings were 
without jurisdiction. 


Kemp, J.—On the 22nd of July last, 
- the petitioner Brojonath Shaha obtained a 


os r 


it. 


Kanhya Lall Sein to show cause why the 
order of the Sudder Moonsiff of Hooghly, 
dated the 4th of July last should not be set 
aside. ‘There was a further order that the 
hearing of the rule should stand over, the 
parties consenting to its being heard after- 
wards before Mr. Justice Kemp and some 
other Judge. I may mention that the rea- 
son for this order was that the learned Chief 
Justice Sir Richard Couch, considered it 
probable at the time thet he would not be 
present iu Court when $ would again come 
on for hearing. The case has, therefore, 
been heard by this Bench. 


The petitioner states that he obtained a 
decree in the Sudder Moonsiff’s Court of 
Hooghly, apparently, although he does uot so 
state in his petition under Section 23 Act 
XX of 1866, the uew Registration Law, 
agatast Mohendro Nath one of the original 
obligors and against the representatives of 
Pitambur, another of the original obligors, 
who died previous to the suit being brought, 
The petitioner took out attachment in exe- 
cution of that decree. The opposite party 
appears to have obtained a decree against 
Mohendro Nath Shaha, one of the jude- 
ment-debtors of the petitioner, in the Small 
Cause Court of Hooghly. This decree was 
subsequent to the decree of the petitioner. 
Kanhya Lall Sein also took out execution 
and obtained an order from the Smali Cause 
Court of Hooghly far execution of his de- 
cree by the Moonsiff of the said zillah. 


The Moonsiff subsequently, under Section 
272 of Act VIII of 1859, proceeded on the 
objection of Kanhya Lall Sein to enquire 
whether the decree obtained by the petition- 
er under which the property had been at- 
tached by him was obtained by fraud or other 
improper means. From the decision in the 
vernacular filed by the petitioner, dated 4th 
July 1870, it is clear that the Moonsiff. who 
was the same Moonsiff who had passed the 
decree in the original case, found distinctly: 
that there was no fraud, but he held that in- 
asmuch as the petitioner had sued the repre- 
sentatives of one of the original obligors, 
who was dead at the time he brought the 
suit, on a stamp of one-fourth of the value 
prescribed for a plaint in such suits, the 
decree had been obtained by improper means, 
He therefore passed an order on the objec- 
tion of Kanhya Lall Sein to the effect 
that Kanhya Lall’s decree was to be sutis- 
fied first. 
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The 23rd November 1870. 


Present: 


the order of the Moonsiff under Section | The Hon’ble H. V. Bayley and E. Jackson, 


272 was passed without jurisdiction. “Now, 
there can be no doubt that fraud is 


Moonsiff finds distinctly that no fraud was | 
committed. We hage then to see whether 

any improper means were taken by the peti- | 
tioner to obtain this decree, and we are of! 
opinion that a mere error of the description 

alluded to in the decision of the Moonsiff, 

namely, an error in suing the representatives 

or heirs of the deceased obligor is not ob- 

taining a decree by improper means. We 

therefore think that the Moonsiff had no 

jurisdiction under Section 272, and that his 

proceedings under that Section being with- 

out jurisdiction must be set aside. 


The order of the Court, therefore, is that 
the order of the Moonsiff passed under 
Section 272 on the 4th of July 1870 be set 
aside, and that the petitioner be declared 
entitled under his decree and prior attach- 
ment to satisfy his decree in the first in- 
stance. The costs of this application will 


be paid by the opposite party. 


Ainslie, J.—I think the only question 
that we have before us for consideration in 
this case is the meaning of the word “ im- 
proper” in Section 272 of Act VIII of 1859, 
and reading in that Section the words “ fraud 
or other improper means” together, I think 
that it implies that there mast be some mis- 
conduct on the part of the decree-holder in 
order to invalidate his decree under that 
Section, and not a mere error in procedure 
on his part or on the part of any pleader 
employed by him. 


I concur in the judgment which has been 


delivered by Mr. Justice Kemp. 


Judges. 


| Limitation—Section 246 Act VIII. 
mot an element in the case at all, for the | 


1859—Caste—Jurisdiction. 
Case No. 954 of 1870. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the ‘24th 
February \870, reversing a decision of 
the Subordinate Judge of that District, 
dated the 24th September 1869, 


Roghoonath Doss Mohapattur (One of the 
defendants) Appellant, 


VETSUS 


Bydonath Doss Maharatha (Plaintiff) Re- 
spondent. 


Baboo Ashootosh Dhur for Appellant. 


Baboos Obhoy Churn Bose and Mohendro 
Lali Mitter for Respondent. 


The law of limitation under Section 246 Act VIIT 
of 1859 cannot apply toa person who comes in too late 
to be made a party to the proceedings under that Sec- 
tion. 

On questions of caste a Lower Appellate Court has a 
right to come to a finding based on history or the 
custom of the country. 


Bayley, J—WE are of opinion that this 
special appeal myst be dismissed with 
costs. 


The first ground urged is that limitation 
bars the suit, as it was not brought within 
one year of the date of the order under 
Section 246. Now, there was no order 
under Section 246 passed against the plaint- 
iff in his character of being a party to the 
proceedings under that Section, because, as a 
matter of fact, the gist of the order was that 
the plaintiff cuuld noć be made a party to 
the proceedings under thut Section as he 
came in too late, Therefore, in fuct, there 
was no order as regards him as a party 
under Section 246 to whom the law of 
limitation under that Section would apply, 


7 
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A case has been cited from Wyman’s | _ The 23rd November 1870. 
Reports, Volume I, page 240*, which so far 
from being in the appellant’s favor is, we 
think, against his case. In that case, the | The Hon’ble F. B. Kemp and W. Ainslie 
claimant had been actually made a party. Judges. f 
Issues were drawn, and he had only to 
adduce evidence thereon ; but for six months 
he did nothing of the kind. According to 
the ordinary rules and practice of the Court, 
therefore, as where a party is called upon 
to give evidence and fails to do so, his case 
was dismissed ; but in the present case, there 
was no party, there was no issue, there 
was no evidence called for, and no trial. 


Present: 


Pre-emption—Right of sharer. 
Case No. 2843 of 1869. 


Special Appeal from a decision passed by 

' the Subordinate Judge of Sylhet, dated 
the Sth September 1869, affirming æ 
decision of the Moogiff of Nubeegunge, 
dated the 21st June 1869. 


Gobind Chunder Goopto (Plaintiff) Appel 


' The next ground is that if there was no 
ant, 


order under Section 246, there is no cause 
of action to the plaintiff to set aside that 
order. This objection is partly answered 
by the preceding remarks; but we have 
further to observe that this objection is not 
taken in the petition of appeal, nor was it Baboo Debendro Narain Banerjee for 
taken in either of the Courts below. The Appellant. 

special appellant, therefore, cannot urge it | Baboo Bama Churn Bose for Respondent. 
without our permission, which, however, 

under the circumstances, we decline to give | In order to establish a right of pre-emption on the 
at this last stage; for if this plea had been | PES! a Suet Ie Doareet oc aehneds 
a valid plea, it obviously is one which ought 


to have been taken in the Courts below. Ainslie, J.— THE plaintiff, special appel- 
lant in this suit, is the owner of a 2 annas 


It is next said that there was a prayer in | share in three talooks comprising a large 
the plaint that the proceedings in execution | number of villages, said to be nearly a 
might be set aside. Even if it were so, huudred. Out of these viilages he has sold 
which we understand from the special re- | his rights and interests in eight or ten to 
spondent’s pleader was not the case, it must | other parties. The special respondent has 
be construed as to the effect that, as the | purchased the half of a 2 annas share which 
other party had got a verdict under Section | has descended by inheritance to the vendor, 
246, that adjudication might be no detri- | defendant. The special appellant now claims 
ment to the title of the plaintiff. by right of pre-emption to take that half 
share. His claim has been rejected by the 
lower Court on points of law ; firstly, 
that as the property sold is not separate 
avd defined, there can be no claim of pre- 
emption ; secondly, that with reference to 
the extent of the estate, a claim of pre- 
ul, emption will not lie; and thirdly, that the 

It is urged that there is no evidence to | sale being a conditional one, the plaintiff's 
show any distinction between Pandays and title falls to the ground. 

Dosses in caste. On such questions of caste, Objection is taken to the decision of tha 
however, the Judge has a right to come to} lower Court on all these points. 

n finding based on history or the custom of 
the country; and there is nothing shewn to 
us as wrong on this point in the judgment 
of the Lower Appellate Court. We, there 
fore, cannot interfere in special appeal. 


VETSUS 


Raj Kishore Sein (Defendant) Respondent. 


ame I a 


To proceed to the case :—The Lower Ap- 
pellate Court has, in an elaborate judgment 
after considering all the facts of the case, 
come to a fitding of fact that the title and 
possession of the lands yere with the plaint- 


We are of opinion that actual separation 
ition of the property sold is not 
d with reference to the second 
that the question has already 
a Full Bench decision of the 
n the case of Shsh Mahomed 
Shah Mohsun Ali* where it 











On all these grounds we dismiss th 
special appeal with costs. 





«5 W. R, Civ, Rul, p. 175. 
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Baboo Romesh Chunder Mitter for 
Appellant. 


is ruled that a partner in a considerable 
estate has a right according to Mahomedan 


Law to pre-emption when one of his co-sharers 
in such estate sells his share to a stranger. ` Baboos Unnoda Pershad Banerjee and 


è y 7? : 
On the 8rd point, we hold that the snle is Chunder Madhub Ghose for Respondent 


not one to which an option of cancelment is! Pee ee aes oad Guna by Se aa 
annexed, and that the provision- that was , of ce narnia aan Sa amigant of avilencs 
made was simply that on failure of the pur- | would suffice to dispose of the presumption arising from 
chaser to obtain possession by a suit in Court, oo fact of the pa being be the lady, against 
he was tobe at liberty to resort to hig, © SVPPosition of a Genamee purchase. 

vendor for a refund of the purchase-money ; | Jackson, J.—Iv appears to me that the 
but this gives him no option of throwing up: special appellant in this case has no griey- 
the bargain withou® attempting to enforce’ ance. 


his right by applyiug to the Courts. | The plaintiff claimed as the heir of her 

It has been contended, with reference to | father to recover possession of property 
the 8 or 10 villages that have been sold by | which cnme under different denominations, 
the plaintiff to other parties, that no right of and which tho defendant claimed to hold 
pre-emption will lie, but itis admitted that | under different titles. One of the titles set 
each of the talooks is in itself held jointly | up by the defendant was, as to part of the 
and that there is no separate assessment i property, that she held itin satisfaction of 
the villages, so that in the event of any! her mother’s claim for dower. I think the 
arrears of revenue accruing in respect of | Subordinate Judge has fully disposed of 
these villages which have been sold by the | that question, and he has done so in con- 
plaintiff, the entire talook would be liable to! currence with the Court of first instance. 
sale ; and we therefore hold that the plaintiff} He has held that there was no such claim 
has still remaining an interest throughout | of dower, and that it was imaginary and 
the entire talooks without reference to the | untrue. l 


sale of these villages. Then as to tha property which came from 
„ As there has been no trial upon the merits, | the mother, I think there is a sufficient answer 
the case must go back to the lower Court to | to that, namely, that the father of this 
be tried upon the facts. Costs to follow | plaintiff was one of the heirs of the mother, 
the result. and he was found to have had possession of 
property coming from the mother, after her 
death, and it was properly presumed that 








The 24th November 1870. he held that possession in the quality of 
heir. 
Present; | Tere seemed at first sight to be more 


| reason in the special appellant’s objection as 
The Hon’ble L. S. Jackson and F. A. regarded the third class of property, namely, 

Glover, Judges, | that which the plaintiff claimed to have 
| been acquired by her father by way of 
Mahomedan women—Benamee pur-|benamee in the name of the *mother and 


chase —Presumption. . daughter; but upon enquiry, if seems that 
the Subordinate Judge had evidence to 
Case No. 1105 of 1870, support his finding upon that part of the 


| ease, althongh I do not think we should go 
Special Appeal from a decision passed by. to the full length of concurring with him 
the Subordinate Judge of Gya, dated | in the general principles which he has laid 
the 10th March 1870, modifying a deci- | down as to this part of the case. He states 
sion of the Sudder Moonsiff of that Dis- | ns a general rule that females in this country 
trict, dated the 2\st June 1869 have no means of acquiring property, and 
therefore it is incumbent upon persons who 
laim property under their right to show 
hat purchases of that description were not 
enamee. We would not affirm this pro- 
sition ; but, no doubt, where property is 
ulred by a Mahomedan lady living ina 
eof wedlock and also by the daughter 















Mussamut Kudeernn (One of t 
dppellant, 


VETSUS 


Muspamut Lallun (Pl; 
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of such parents, a very small amount of 
evidence would suffice to dispose of the pre- 
sumption arising from the fact of the title- 
deeds being with the lady. In this case, 
there was such evidence in regard to two 
items ofthe property which are different 
shares of one mouzah. The vendor of one 
of the shares gave evidence as to both the 
purchases. He deposed that the property was 
really sold to Nyamut, althongh the name of 
the daughter was used. Asto a third portion 
of the property, the daughter of the plaint- 
iff, Moneernn, gives evidence to the same 
effect, namely, that the property was acquired 
by the father benamee. It is objected that 
she is an interested witness inasmuch ana 
she has claims similar to those of the plaint- 
iff. This is of course a circumstance to be 
taken into consideration, but it does not np- 
pear that her evidence is untrue. On the 
contrary, the Court below has deseribed her 
as truthful and honest, and has characterized 
her statements as throwing full light upon 
the case. a 


Then we are told that this does - >t apply 
to the whole of the property held .; bena- 
mee, but the appellant is unable vo state 
what the other property so described is. 
If there had been any thing in this part of 
the case, I presume that the vakeels for 
the appellant would have got up their cages 
so fully as to enable us to say what the real 
grievance of their clients consisted in. 


Under the circumstances, I think the 
decision of the Court below is right, and 
that the special appeal ought to be dismiss- 
ed with costs, 


Glover, J.~I am of the same opinion. 





The 24th November 1870. 
Present : 


The Howble H. V. Bayley and E. Jackson, 
Judges. 


Act VIII of 1859 — Li- 


Section 246 


Case No. 1870 of 1870, 


Special Appeal from a decision passed 
by the Subordinate Judge of Rungpore, 
dated the 20th April 1870, reversing a 
decision of the Moonsiff of Buddergunge, 

„dated the 10th December 1869, 

Pag . 


Luckhea Prea Debin (Pinintiff) Appellant, 
VENSUS 


Khyroollah Knazee and another (Two of the 
Defendants) Respondents. 


Baboo Issur Chunder Chuckerbutty for Ap- 
pellant. 


Baboo Khettur Nath Bose for Respondents. 


Where. notwithstanding that a claim under Section 
246 Act VIII of 1859 was rejected, the claimant. who was 
in possession, continned in pos@sion until the execution 
proceedings were struck off for default and subsequent] y 
revived, and her property was sold under a second at- 
tachment: 


Herp that the claimant was not bound to sue within 
one vear of the order rejecting her claim, which was in 
reality no decision under Section 246, 


Jackson. J.—Tuis was a suit brought by 
the plaintiff to establish her right in 18 bee- 
gahs 44 cottahs of Inkheraj .lands which 
were sold in execution of n decree against 
her husband in the year 1868. The plaintiff 
alleged that the said land was purchased by 
her with her streedhun, that she was always 
in possession of it, and that her husband had 
no connection whatever with it. 


The defendant, the purchaser in execution 
of that decree, in his first objection against 
the plaintiffs case contended that the suit 
was barred by the law of limitation as con- 
tained in the final Clause of Section 246 Act 
VIII of 1859, viz., that when the execution 
proceedings were being carried on against 
her husband in the year 1866, the plaintiff 
came in and preferred a claim under Section 
246 objecting to the sale of this particular 
land, that her claim was heard and decided 
and rejected in December 1866, that she wag 
bound to bring her suit to establish her title 
to the land within one year of the date of 
the order, wherens she has allowed more than 
two years to elapse without doing any such 
thing, 


The first Court decided thatthe order 
passed under Section 246 was no bar to the 
plaintifi’s suit, as the plaintiff proved that 
notwithstanding that order she remained in 
possession down to the time of a subsequent 
sale in August 1868 and ousted in July 1869, 
and also becanse the proceedings which took 
place in 1866 were not carried out 30 ns to 
yesulf in the sale of the land but were struck 
off the file on detault of the decree-holder to 
carry them on and were subsequently revive 
ed, a second attachment was made, and a sala 
thereupon held. The first Court, according- 
ly, went into the merits ofthe oase, found 
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that the plaintiff purchased the property 


with her own streedhun,: and that she was The 24th November 1870. 


therefore entitled to a decree. Present: 
The Subordinate Judge of Rungpore has The Hon'ble F. B. Kemp and W., Ainslio~. 
Judges. 


that the 


plaintiff was bound to bring the suit within 


reversed that decision and held RA 


Measurement—Section 10 Act VI ~~ 


one year of the decision under Section 246. 
This special appeal bas been brought on this 
point, and it is urged on two grounds :— First- 
ly, that the Court @bich decided the objec- 
tion of the plaintiff under Section 246 pass- 
ed no order under that Section, that the 
decision did not refer to the question of pos- 
session but solely went into the-que: ‘ion of 
title, and that therefore it cannot b. Xon- 
sidered tobe an order within the mearing 
of that Section; and, secondly, that the 
proceedings in execution agninst which ob- 
jection was taken in the first instance were 
not carried out, but were struck off and 
subsequently revived. 

No doubt there is something peculiat in 
the case, fbut we think there is some force 
in the argument that there was no decision 
as to possession in the order passed on the 
plaintiff's claim under Section 246. Whe- 
ther the plaintiff was then able to prove 
that the property was purchased by her 
streedhun or not, if she had proved that she 
was in possession the property could not 
be sold. Here it has been found by the first 
Court that she was in possession and conti- 
nued in possession for two years and a half 
after the order was passed. The order was 
not acted upon, the property was not then 
put up to sale, and under all the cireum- 
stances of the case we think that the plaint- 
iff was not bound to.sue within one yenr of 
the decision, said to be a decision under Sec- 
tion 246, but which in reality was no decision 
at all under that Section. 

We, therefore, set aside the decisign of 
the Subordinate Judge and remand the case 
for trial on the merits. The costs of, this 
appeal will follow the result of the suit. \ 


~ 


(B. C.) of 1862. 


Case No. 158 of 1870 under Act X of 1859. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 30th Sep- 
tember 1869, uffirming a decision of the 
Officiating Collector of that District, 
dated the 19th August 1868. 


Khugendronath Mullick (Plaintiff) Appel- 
lant, 


VETSUS 


Kantee Ram Paul and others ( Defendants ) 
Respondents. 


R. T. Allan and Baboo Motee Lall 


Mr. 
Mookerjee for Appellant. 


Baboos Bama Churn Banerjee and Rajendro 
Nath Bose for Respondents. 


A party applying under Section 10 Act VI (B. C.) 
of 1862, is entitled to measure only such lands as are 
comprised in his estate and for which he is entitled to 
receive rent; he is not entitled under cover of that 
Section to measure lands not comprised in the estate 
which he has purchased. 


Kemp, J.—Tuis is a case under Section 
10 of Act VI of 1852, Bengal Council. 
The special appellant is the proprietor of an 
estate which he has apparently purchased 
by auction. He applied under the aforesaid 
Section to the Collector to measure the land 
comprised in that estate. Certain parties 
who are very numerous, objected to the 
mensurement, stating that they were indepen- 
dent holders aud that they were not parties, 
from whom the spetial appellant was entitled 
to receive rent. The Collector found that 
the special appellant, the petitioner before 
him, was attempting to get his neighbours’, 
and not his ryots’ lands measured, aud that 
the objectors were not shikmeedars or parties 
paying rent to the petitioner. He, therefore, 
directed the measurement to be discon- 
tinued. 


} 

On appeal to the Judge, the Judge in the 
frst instance, on the representation of the - 
pleaders and without, as the Judge admits,- 
referring to all the papers of the case, found 
that the objectors were shikmeedars and 


reversed the order of the Collector. 
-~ 
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On.an application for review, a review 
was granted, and the Judge admits that he 
wus entirely misled by the pleaders who 
argued the case, that it was now manifest 
to him that his order must simply be entire- 
ly cancelled, that he held on an assumption 
of facts entirely wrong in the first instance 
that the objectors were shikmeedars, but 
that now on review he found them not to 
be shikmeedars or hazdus, that they were 
parties holding under an independent title, 
nnd that therefore the Collector’s order di- 
recting the measurement to cease as regards 
these objectors ought to be upheld. 


In special appeal, Mr. Allan, the pleader 
for the special appellant, contended ; first, 
that there had been no enquiry or investi- 
gation as to how far the objections of the 
opposite parties were well-founded or other- 
wise, and that therefore the order of the 
Appellate Court was erroneous in law; 
secondly, that both Courts were bound to 
determine the objections of the opposite 
parties, and that iu place of so doing they 
have held ex-parte, on the representations of 
these parties, that the lands held by them 
were not included in the petitioner’s 
estate. 

There can be no doubt, we think, that a 
party applying under Section 10 of Act VI 
of 1862 is entitled to measure only such 
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Mr. Allan also objects that there has been 
no finding as to the possession of the op- 
posite parties. Now, the very fact of the 
Judge having found in the first instance 
that they were shikmeedars under the spe- 
cial appellant disposes.of that question, in- 
asmuch as it must have been on tie assump- 
tion that they were in possession that the 


| Judge passed such au order. 


The special appeal will, therefore, be 
dismissed with costs payable by the special 
appellant. 


Ainslie, J.—I concur with Mr. Justice 
Kemp. 


| The 24th November 1870. 





i Present: 


Li 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges, 


Sharers—Defaulter—Right of action. 
Cuse No. 944 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
dated the 22nd February 1870, affirming 
a decision of the Moonsiff of Panch- 


lands as are comprised in his estate, snd for | pookurreah, dated the 30th April 1869. 


which he is entitled to receive the rent; he, Gouree Komul Bhuttacharjee (One of the 
is not entitled under cover of that Section Defendants) Appellant, 

to measure lands not comprised in the estate ! 
which he has purchased. 


In this case, although the Judge has noti Raj Kristo Nath aud another (Plaintgm 
come to a very distinct finding on the ob- Respondents. 


jections of the opposite parties, we think 
that he has* substantially found that they | Baboo Nuleet Chunder Sein g 


are parties who are holding on a separate | Daboos Bama Churn Bay 
and distinct title independent of the special nath Banerjee for 
appellant; for in the first instance when he 
held that they were shikmeedars or parties Fe ergata ested 
holding subordinately to the special appel- ; hase auld nor eel 
lant, he held that on an assumption of facts , claim possession of his s 
which he afterwards on review admitted to {| 0 the ground that the 
be utterly wrong, and he also refers to the | 7 mae Galea 
fact that he has looked iuto all the papers | 
of the case, although in the first instance 
he had not carefully considered all those 
papers. Whien we finda Judge on review 
_ altering his judgment and coming to the 
couclusion-that his former fiuding on the 
'~facts was utterly wrong, we must infer that 
he has given the case full consideration and 
has considered the case on the whole of 
the evidence, 


VETSUS 

























=~ 


| A suit by a sharer to set 


HELp that until t 
not in a position t 
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sideration as stated by him ;—lst, whether | dur. 
the suit was barred under Section 2 of Act | the 
VIII of 1859; 2ndly, whether it was bar-| the 
red by the Limitation Laws, snecial or gene- | 186i 
ral; and 3rdly, whether Gouree Komul | befo 
bought the shikmee bond ‘fide or whether ! in tl 
it was purchased by the defaulter unde: a | to se 
fictitious name, The Subordinate Judge | that 
says that the 2nd and 38rd issues were | to se 
waived by the pleaders, and that their case | thou 
would stand or fall upon the Ist issue. hold 
| the » 
Upon that questi@, the Subordinate Judge | defa 
found that although the parties in the | chas 
former suit and in the present suit wee the | aside 
same. the issues were uot the same; thnt void, 
the High Court had not cancelled the zale plain 
because the plaintiffs were defaulters and | wou] 
the actual purchaser Kristo Komul was 1 ke- | in tl 
wise a defaulter ; and, moreover, the Subor- | aside 








the plaintiffs can recover possession of their ' share 
share from the defaulter. He, therefore, | taloo 
held that Section 2 of Act VIII of 1359 | speci 
did not apply. He then proceeds to observe! been 
that the sale was not cancelled as gir- | hag 
tually it was no sale, and it being so, the: Cour 
relation of the litigants to’the property | the 8] 
must necessarily be the same as it was be- | the p 
fore that quasi sale which per se was null | 

and void, the plaintifis at that time being; Th 
the owners of a one pie share; and thre- ; misse 
fore, says the Subordinate Judge, their co- | Judge 
parcener who was a defaulter himself can- ; plaint 
not withhold that share. For these reasons 
the Subordinate Judge decreed the case, and 
e appeal was dismissed with costs. 




















| 


inl appeal, the main point urged | 
at the plaintiffs being defaul-: The ` 
petent to maintain this ac- | 

| 


r suit ouglit to have teen 


Re! 
int, itis very clear that 

e pie share in the dur- |} o . 
ound that ‘although, Sper 
: = the 
High Court, the Vie 

t aside that snie i 
sion 


the plaintiff be- 
ee Dis 

osition to bring 

, although it Mussu 

High Court 

























To speci’ 
before us is ti! 
ters are not con 
tion, and that the’ 
dismissed. 


On reading the pl 
the plaintiff claims a oF 
putnee talook on the gr 
under the decision of th 
plaintiff's former suit to sù 
was dismissed inasmuch a 
ing o defaulter was not ina 
such a suit, still the sale itsel 
has not been set aside by the 
and still remains uncancelled, mu 
sidered as inoperative, inasmuch 
purchaser, the special appellant, wa 
a defaulter, and therefore that the pla 
is entitled to recover from the special ap 
lant as a co-sharer his one pie share of 


` 


a a 

















or Appellant. 


erjee and Sree- 
tespoudents, 


side a sale having been 
plaintiff being a defaulter 
tiff brought a second suit to 
ure of the dur-putnee tulook, 
sale must be inoperative in- 
r, a co-sharer, was also n de- 


e sale was set aside plaintiff was 
claim possession of his share. 


Tuais isa suit by the plaint- 
al respoudeut, to recover posses- 
one pie share in a certain dur- 
talook. The first Court decreed the 
; the plaintiff to get possession of 
disputed share. On appeal, the Sub.” 
inate Judge raised three points for con- 
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s- —— ee ee ~ e - -— 


Baboos Kalee Mohun Doss and Rash De- 
haree Ghose for Appellant. 

Mr. C. Gregory aud Baboo Kushee Kant 

Sein for Respondent. 

In a suit by a member of a Mahomedan family to 
recover possession of a share in landed property alleged 
to be ancestral, where defendant claimed the same as his 
separately acquired property. 

HeLD that it was not necessary for defendant to show 
that he had funds sufficient to enable him to obtain the 
property, and that the burden of proving that the pro- 
perty was acquired for and enjoved by the whole 
family jointly, was upon the plaintiff, 

Ainslie, J.—Tne plaintiff sues to recover 
possession of a one-third share in three 
tnlooks and in a howla in right of his wife, 
Afinb Bibee. The defendant, who is the 
brother of Aftab Bibee, claims the howla 
as his own separately acquired property, 
acquired subsequently to the death of their 
father, and the three tslooks as purehnsed 
by him on the 27th of Assar 1274 from 
his sister Aftab Bibee, and pleads limi- 
tation as barring the plaintiff's claim in 
respect of the howla. The first Court, in 
a very well considered judgment, dismissed 
the plaintiff's suit. On the ease coming 
before the Subordinate Judge, he lays down 
perfectly correctly the two points that have 
to he tried, but it appears to us that his 
judgment thereon is altogether defective. 

On the point of limitation, he says that 
the whole family lived in commensality, that 
there has not been any division of the an- 
cestral property between the brother and 
sister, and therefore that the action is not 
barred. He further observes that there is 
no evidence that tha defendant had the 
menns to acquire the talook No. 18 and the 
howla, and therefore that the presumption 
was that the said talook and howla also 
belonged to the family. Inu the first place 
we would point out that there was no ac- 
quisition of a talook No. 18 at all, but simply 
of a howla within that talook which appears 
to have been acquired by the defendant from 
the zemindar on an annifal rent of rupees 
5. Thus it does not appear to us that it was 
at oll necessary to show that the defendant 
had funds at command in order to enable 
him to obtain this howla. As to the other 
part of the judgment on this issue, if may 
be perfectly true that the family lived to- 
gether, but it does not follow that members 
of a Mahomedan family could not acquire 
Sepnrate property on their own account, 
nnd the burden of proving that this pro- 
perty was acquired for and enjoyed by 
whole of the family jointly, was upon the 
plaintiff. This question does not appear to 


hayo been considergd at all, 


—— 
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On the other question as to the threa 
talooks Nos. 3, 5, and 15, the judgment of 
the Subordinate Judge appears to us to be 
founded solely upon conjectnre. He snys 
that because the date of the bill of sale of 
the defendant was also the date of the 
sister’s wedding day, the sale therefore could 
not be n bond fide one, observing that a 
sister’s wedding day is not altogether a fit 
time to purchase her paternal portion, rather 
on such‘a day the brother ought to giva her 
something from his own portion, This is 
not a ground upon wigch a judgment can 
properly be founded. 


Then as to the evidence abont the deed 
of sale, the Judge says that the deferdant’s 
witnesses have not been quite definite and 
precise in their testimony of the snle. He 
does not say that the witnesses are untrust- 
worthy or that they do not prove the sale, 
but taking the day of sale into consider- 
ation, and binssed by the presumption which 
he drew from that fnet, he has overruled the 
decision of the lower Court. It appears to 
us that in doing so he has not properly con- 
sidered the evidence on the record, and that 
the grounds on which he bases his judg- 
ment are merely conjectural and not to be 
accepted as legal grounds for a finding of 
fact. 


Ce 


For these reasons, we think that the suit 
ought to be remanded for re-trial, and we 
necordingly direct that it be remanded to 
the Court of the Judge of Tipperah to bs 
disposed of by him. Costs to follow the 





result. 
The 25th November 1870. 
Present: 
The Hon’ble F. B Kemp and W. Ainslie, 
Judges. 
Act EVI of 1868—-DMoonsiffs—Juris-« 
diction, 


Case No. 1059 of 1870. 


Special Appeal from a decision passed hy 
ihe Additional Subordinate Judge of 
Dacca, dated the 23rd March 1870, re- 
versing a derision of the Officiating Sud- 
der Moonsiff of that District, dated the 
25th January 1869. 


Bungshee Buddun Dey and others (Plaintiffs) 
. Appellants, 


versus 
Tarinee Churn Dey and others (Defendants) 


| Responden ts, 
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Baboos Romesh Chunder Mitter aud Kalee Section 1 of Regulation XVII of 1806, it. 
Mohun Doss for Appellants. was distiactly provided that the time was 

to he caleulated from the date of the pro- 
mulzntion of the Regulation, and not from 
the date on which it was passed, * In that 

Reculation there was a speci ‘Ovisi 

A suit, of which the subject-matter did not exceed in ilat (feet, but in A ee a is 
amount or value rupees 1, 00, instituted one day after ellvet, ont in Act AVI of 1868 there 


Act XVI of 1868 received the assent of the Governor- | 18 no sach provision. 
General in Council, was held to be cognizable by the 


Joeal Moonsiff, and not by the Sudder Moonsilf® of the The appeal must, therofore, be diamissed 
Disprict, with costs. 


Baboo Rash Beharee Ghose for Respond- 


ents, 


` Kemp, J—Tuts is a suit instituted by 
the plaintiff on the @5ih of April 1868, or 
one day after Act XVI of 1868 received the 
assent of the Governor-General in Council. 
Under Section 138 of that Act, Moousiffs 
ave empowered to fry all original suits 
cognizable by the Civil Courts of which 
the subject-matter does not exceed in amount 
or value rupees 1,000. Therefore, this suit 
on the 25th of April 1868 was cognizable 
by the local Moonsiff or by the Moonsiff of 
Bohur, and not by the Sudder Moonsiff of 
Dacca, The Sudder Moonsiff of Dacca 
suceveded to the office of the Sudder Ameen, 
and under Section 12 of the same Act that 
Moousiff exercising jurisdiction under the 
Act within the local limits of the Sudder 
Moonsiffee would have had jurisdiction over 
all proceedings in this suit if this suit had 
been pending in the Court of the Sudder 
Ameen immediately before the passing of 
this Act. 





The 28th November 1870. 
Present: 


The Hov’ble F. B. Kemp and W. Ainslie, 
Judges. 


Ministerial Odicers—Section 9 Act 
=Vi of 1868. 


In the matter of 
Anund Cuunder Chuckerbutty, Petitioner. 


Baboo Khettur Mohun Mookerjee for Peti- 
tioner. 


In the matter of tLe appointment of a serishtadar in 
a Stoonsitt's Court, it was h ld to be no irregularity or 
impropriety on the part ofa Judge to call the attention 
of tne Moonsiff to a circulir order of the High Court 
communie wing the wishes of Government that preference 
should be giveu to certain discharged officers, 


SP fe a ces 


Ainslie, J. —YuHE petitioner is a candidate 
for the appointment ofa serishtadar in the 
aii ae ee Cau tal ine Gale Court of the Moonsiff of Madargunge. The 
pot peuding in the Cour A siff has selected him for the appoint- 
one immediately before the passing of aa ae Judge under Section 9 bf Act 
this Act, and it therefore follows that the | XVI of 1868 has deed to confirm the ap- 
a o ee e ! polutinent. ek ae in reas ae 

meen : : 'įi comes up to this Court to get the order o 
We a ae ee oe one was spas le the Judge set aside, and relies upon a case 
of until the 1 of January ‘ j rinted in Volume XIII of the Weekly Re- ` 
thnn nine months elapsed betwceu the o] S pave 197. In that case, Mr. a 
stitution of the suit and the disposal of) Louis S. Jackson p»winced out that the Judge 


it, and within that time the Sudder ae had unmistakeably indicated to the Moonsiff 
siff ouglit to have had the suit transferred | hig opinion and his desire that another per- 


to the local Moonsiff who had jurisdiction | son, whom the Moonsitf did not think fit to 


to try the suit under Section 14 of He | appoint, should be appointed, and held that 
such conduct on the part of the Judge was 


aforesaid Act. 

Baboo Kalee Mohun Doss, the pleader | irregular. 
for the special appellant. has referred us to 
a Full Bench decision in Volume V o me has wot been pointiag out specially to the 
Weekly Reporter, page 58, eee Moonsiff any particular candidate whom he 
: iy way applicable to the case * SOE ae i 
is not m any y BPI decis: eters tg OVDE to have appointed, but calling the 
before the Court, That decision refera to attention of the Moonsiff to a circular order* 


a v ae Er a er of this Court by which the wishes of Govern- 
gulalion ) en 


Chief Justice Peacock held that under ` +13 W. Rọ Civil Circulars, p, 17, 


Now, it is very clear that this suit was 


In thts case it appears to us that the Judge 
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ment were communicated ta the several dis- 
trict Courts that officers belonging to the 
establishments of the Revenue Courts who 
had lost their sppointments, owing to the 
transfer of rent-suits to the Civil Courts, 
should whenever practicable be re-appointed 
in the Civil Courts; and that in so calling 
the attention of the Moonsiff to this circular 
order there was no irregularity or improprie- 
ty ou the part of the Judge. On the contrary, 
we think that the Moonsiff was hound to 
give the preference to any officer belonging 
to one of the reduced revenne establishments, 
who had been discharged only in consequence 
of such reduction, and who was competent, to 
perform the duties of a serishtadar ip his 
Court, unless there were personal objections 
to him‘of a grave character; and that the 
Judge was perfectly right in insisting on the 
Moonsiff attending to the circular orders of 
this Court, 


In this view of the case. we do not think 
it necessary to interfere in favor of the peti- 
tioner. The application is rejected. 





The 28th November 1870. 
Present: 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 
Section 73 Act VITI 0513595—Limita- 


tion. 


Case No. 1095 uf 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the Lith March 1870, ere a decision 
of the Mounsiff of Naraingunge, dated 
the 31st July 1869. 


1 


Eshan Chunder Banerjee aud others (Plaint- 


iffs) Appellants, 


VETSUS 


Kristo Gutty Nag and others (Defendants) 
Respondents. 


THE WREKLY REPORTER, 
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Rulings. 





Raboos Sreenath Doss and Yuleet Chunder 


Sein for Avpellants. 


Baboos Onookool Chun ler Hookerjee, 


Katee Mohun Doss and Chunder Yathib 


Ghose for Respondents, 


When a party is substituted or added as a defendant 
under Section 73, Code of Civil Procedure, the suit 
is commenced as against him from the time he is mailo 
a defendant, and aot before; and limitation runs in his 


favor up to the date of his admission into the suit, 


Kemp, J.—Tue point taken in this ease 
by the special appellants, the plaintiffs, is 
that they hava come into Court within 12 
years from their cause of action ns acninst 
J. P. Wise; that they had no enuse of action 
as against the Nag Chowdhrys; and that no 
decree which they might have obtiineld as 
against Wise would be binding ns avningt 
the Nay Chowdhrys ; and therefore that the 
lower Court was wrong in law in holding 
that the suit was barred inasmuch as they 
had not brought it within 12 years from the 
date of the alleged ouster as against the 
Nag Chowdhrys, In this ense, it is clear 
that the plaintiffs were ousted on the Ls of 
Bysack 1263. The suit was broneht as 
against Wise on the 20ih Cheyt 1263. The 
Nag Chowdhrys were made defendanta in 
the suit under Section 73 of Aci VIII of 
1859. and when made parties to the suit 
they bad been in possession of the disputed 
property, from the date of the admitted 
, ouster to the date of their admission into 
‘the suir, for 12 years and 9 months. Jt has 
been held ina decision of the late Chief 
Justice Sir Barnes Peacock and Mr. Justice 
L. S. Jackson, published in Voiume VI of 
the Weekly Reporter, page 299, that when 
a party is substituted or added as n defend- 
ant under Section 73, the suit is commenced 
as against that person at the time he is made 
a defendant, and not before. It is also very 
clear that if the Nag Chowdhrys had not 
been made parties to this suitand the plaint- 
iffs had obtained a decree ng against Wise 
or any other party, the same question of 
limitation would have arisen under Section 
229 aud would have had to be decided under 
that Section. 


SS at = r — -m n Oe 


We think, therefore, that the lower Court 
was right in its findiug aud dismiss tne Spe- 
cial appeal with costs. 


Civil 


cB 


The 28th November 1870. 
Present: 


The Hou’ble L. S. Jackson and F. A. 
Glover, Judges. 


Proprietors—Agents—Lessees, 


Case No. 112 of 1870. 


Regular Appeal from a decision passed 
by the Judge of Patna, dated the 28th 
Muy 1870. 


Mussamut Muhbool Buksh and 
(Plaintiffs) Appellants, 


another 


VETSUS 


Mussamut Suheedun and others (Defend- 
ants) Respondents. 


Mr. C. Gregory, for Appellants. 
Mr. A. F. Lingham, for Respondents. 


Where the proprietors of an estate on being informed 
by their agent of a proposition to obtain a lease of the 
property refused their consent, and the agent not- 
withstanding gave the applicant an amuldustuck to 
enter upon the property as lessee and gave no notice at 
the time to the proprietors, but subsequently inforced 
them of it HeLp that the proprietors were not under 
ohlieation to take early steps to disavow the act of their 
agent. 

Jackson, J.—I REGRET to be unable in 
this case to concur in the view which has 
been taken by the Judge in the Court be- 
low. 

-The suit of the plaintiffs is an extremely 
simple one. They desire the assistance of 
the Court in getiing possession of their own 
property which the defendant, Mussamut 
Suheedun, widow of one Abdool Luteef 
Khan, claims to hold under an alleged lease 
granted in an informal way to her deceased 
husband. There was also an allegation that 
the defendants Doodraj Muhton and Brijo 
Singh were in some sort of collusion with 
the principal defendant ; but the object of 
the suit really was that the plaintiffs should 
recover possession of their own property 
from Suheedun. 


The case set up by Mussamut Suheedun 


was that her husband had gone to a person. 


named Almud Hossein otherwise called 
Khejvo Meah, who is married to one of the 
plaintiffs and is consequently the son-in-law 
of the other Muhbool Buksh, and that he 
had verbally agreed to give a lease, and in 
furtherance of that consent he gave an 
amuldustuck or written paper authorising 
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Almud Hossein to go and enter upon the 
property and announce himself as lessee or 
intended lessee thereof. It was further con- 
tended that the plaintiffs had been aware 
of the act of Khejoo Meah, and that they 
had not in any way disavowed what he had 
done in the assumed capacity of their agent, 
but on the contrary they had received rents 
from the defendants and therefore ratified 
the lease. 


It appears to me that the proof of this 
altogether failed. ‘he principal witness 
whom the defendants examined was Ahmud 
Hossein alias Khejoo himself. He gives a 
full account of the occurrences. « He says 
that Abdool Luteef being desirous of getting 
a lease of this property, which he had pre- 
viously held on a lease at a much higher 
rate of rent and which had been interme- 
diately held by the defendant Doodraj Muh- 
ton, had come to him and had a conversa- 
tion upon the subject, and that he had pro- 
mised to recommend the plaintiffs to grant 
the lense ; that afterwards being asked by 
Abdoo! Luteef to give him an amuldus- 
tuck, supposing that with reference to the 
season of the year no particular harm would 
come of his doing so, he did what was no 
doubt improper and unauthorised and gave 
him the amuldusiuck. He says that he 
did not at that time mention the matter to 
the ladies, but afterwards on his doing 80 
they informed him that they would not give 
Abdool Luteef the lease, and thereupon he 
considered the matter at an eud. 


It was sought to be shewn that the two 
ladies had been at Khejoo Meah’s house at 
the time of the conversation between Khejoo 
Meah and Abdool Luteef, and that Khejoo 
went into the private apartments 
where the ladies were as if to obtain their 
consent to what he was doing. As to this, 
I think that the egidence of Khejoo’s bro- 
ther is to be believed, from which it appeurs 
that the ladies went on n visit to the town 
where these two brothers lived in separate 
houses situated in different moballahs, but 
were the visitors of the brother and not of 
Khejoo, inasmuch as the visit was made 
on the occasion of a marriage which took 
place in ‘that brother’s family. It also ap- 
pears that the marringe took place, not in 
the month in which this conversation took 
place, but in a different month, namely, in 
the month of Falgoon. 


The learned Counsel who appeared for 
the defendant has insisted that the ladies 


et 


nie “aR 1 


mr 


1870.] Ciril THE WEEKLY 





were bound to have taken some early steps 
to have undeceived the defendants and to 
have disavowed the act of Khejoo Meah. 
ĮI do not perceive that any such obligation 
was thrown upon them. It is not shewn 
that they had any notice that an amul- 
dustuck had been granted. All that they 
knew was that a proposition had been made 
‘by Abdool Luteef to obtain a lease, to which 
proposition they did not consent. It ap- 


refused possession of their own property, 
inasmuch as it is not shewn that they had 


pears to me that the plaintiffs cannot a 
| 
| 


parted with their right either by any act; 
of their own or by any act of their duly | 
authorised agent, or by any act of a person | 


not authorised to act for them but which 
they had subsequently ratified. | 


It appears to me, therefore, that the | 
plaintiffs were entitled to judgment and, 
that the judgment of the lower Court must : 
be reversed and judgment entered for plaint- ` 
iffs with costs. That portion of the decree | 
of the Court below, however, which awards 
costs to the defendants Doodraj Muhton and 
Brijo Singh will stand, as no cause of action 
las been made out against them, and they , 
will also get the costs of this Court upon , 
the amoudt of costs awarded them by the 
lower Court. 


Glover, J.—I concur generally in this 
judgment. 


The 28th November 1870. 
Present: 


The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Conveyance—Hindoo ,widow—Rever- | 
| pectation. 


sioner—Alienation, 


Case No, 126 of 1870. 


Application for review of judgment passed | 
by the Howble Justices H. V. Bayley 
and W. Markby, on the 22nd June 1870, | 
in Special Appeal No. 78 of 1870, 


Mohunt Kishen Geer, (Defendant Appellant) 
Petitioner, 


VET SUS 
Busgeet Roy and others, (Plaintiffs Re- 
spondeuts) Opposite Party. 
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Baboo Bhowanee Churn Dutt for Petitioner. 


Baboo Unnoda Pershad Banerjee for 
Opposite Party. 
When several persons join in a conveyance and convey 
“the whole and entire property absolutely,” they must 
be taken to have exercised every power which they pus - 


sess, and to have parted with their whole interest whe- 
ther in possession or expectation. 


A Hindoo widow in possession and the apparent next 
taker by joining in one conveyance can make a com- 
plete title, 


Markby, J.—I THINK this is a proper case 
for the admission of.a r&iew. 


The case was complicated, and the several 
principles of law in dispute havins been 
settled, we had to apply them to a variety 
of circumstances. 


I thiùk in dealing with the alienation by 
Teeluk Chand, the widow of Janokee, I over- 
looked the fact, which is now pointed out, 
that Gooroo, the then apparent next taker 
of the property was a party to the con- 
veyance. 


It is contended that his being a party 
would not make auy difference, because, he 
had a share which it was necessary ta con- 
vey, and there is no reason to suppose that 
when he joined in the conveyance he meant 
to deal with auy thing more than his own 
share; and that if he had intended to affirm 
and join in the sale by Teeluk Chand of the 
share vested in her as widow, that should 
have been so expressly stated. 


It does not, however, appear to me that 
this is the true way of construing the deed, 
When severa) persons join in u conveyance 
and convey “the whole and entire property 
absolutely,’ I think it must be taken thas 
they have exercised every power which they 
possess nud that they have parted with their 
whole interest whether in possession or ex- 


But it was also contended that Gooroo 
being only the possible next taker, his join- 
ing in the conveyance would not make the 
title good. But I think that even if tha 
property did not eventually at Teeluk Chand’s 
death become vested in Gooroo, still accord- 
ing to the rule of Hindoo Law which hag 
been adopted by this Court, the title of the 
nlienee is complete. ‘To hold otherwise 
“would only necessitate the adding of two or 
three words to the conveyance, because the 
widow may at any time surrender the pro- 
perty to the apparent next taker, who will 
then become absolute owner, But that ig 
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not necessary. The two by joining tn one 
conveyance can make a complete title. 


I have always understood this to be the 
rule, and no decision to the contrary has 
been produced before us. It was said that 
the Privy Council had recently tnken a 
different view, but the name of the case was 
not mentioned and we have not seen it. 


The review ‘will be admitted, and as the 
matter has been fully argued, there will be 
no necessity to hearghe case further. The 
decree will be amended in accordance with 
his judgmeut. 


. I think there-ought not to be any costs. 
If the parties had paid prompt attention to 
the judgment of the Court, the error might 
have been at once corrected before the decree 
was drawn up. 


Bayley, J—I concur in admitting a re- 
view in this case. 


The 28th November 1870. 
Present $ 


The Hov’ble F. B. Kemp and W. Ainslie, 

Judges. , 

Remand—Evidence—Issues. 
Case No. 1068 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Dacca, dated 
the 11th March 1870, modifying a decision 
of the Moonsiff of that District, dated 
the 31st July 1869. 


J. P. Wise (Defendant) Appellant, 


versus 


Yshan Chunder Banerjee and others (Plaint- 
iffs) Respondents. 


Baboos Nubo Kishen Mookerjee and Anund 
Chunder Ghossal for Appellant. 


Baboos Sreenath Doss and Nuleet Chunder 
Sein for Respondents. y 


When an Appellate Court remands a case under Sec- 
tion 354 for the trial of an issue which the lower Court 
may have omitted to raise or to try, it is not limited to 
the evidence then on the record but may keep the 
case pending on its own file until the return of the 
first Court’s finding on the issue with the evidenco record- 
od on the trial thereof: or the Appellate Court may itself 


try tha issue so raised. 
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Where the evidence is accepted by a Subordinate 
Judge as sufficient to warrant a decree, and the case 
is only remanded for a defect of parties, his successor 
is justified, when the case is returned by the first Court, 
in respecting the former judgment and looking upon the 
evidence as primdé facie good and sufficient. , 


Ainslie, J —IsHan CHUNDER BANERJEE, 
the plaintiff in this suit, sued Mr. J. P. 
Wise, to recover possession of two-thirds of 
a one-third share of the julkur of the river 
Megna appertaining to talook No, 348, and 
of two-thirds of an 8 annas share in julkur 
Menenkhailee. 


_ This suit having been disposed of in the. 
first Court was taken on appeal before the 
Subordinate Judge of Dacca. ‘he Subor- 
dinate Judge confirmed the judgment of 
the first Court in respect of julkur Menea- 
khallee, but remanded the suit for re-trial in 
respect of julkur Megna in consequence 
of a defect of parties, and the’ gase having 
been re-tried a second appeal witfiled before 
the Subordinate Judge, aud at the hearing 
of that appeal the Subordinate Judge has 
again, as regards the claim of Mr. Wise, 
remanded the case to the first Court under 
Section 351 of the Code of Civil Proce- 
dure for trial of an issue as to the bound- 
aries of the julkurs claimed by the purties 
respectively. 


In special appeal, the appellant objects 
that the Lower Appellate Court was wrong 
in remanding the case under Section 351, 
but should have decided it on the evidence 
at present on the record. We do not en- 
tertain the slightest doubt that the Suber- 
dinate Judge was wrong in remanding the 
case under Section 351, for under that Sec- 
tion it is only whenu the first Court disposes 
of a case upon any ‘preliminary point so as 
to exclude any evidence of fact, that the 
Appellate Court ought to remand ; but we 
do not think that the Lower Appellate Court 
was limited to the? evidence at present on 
the record, for under Section 354 it is open 
to an Appellate Court to raise any issue for 
trial which the lower Court may have omit- 
ted to raise or to try, keeping the case pend- 
ing on its own file until the return by the 
first Court of its finding thereon, together 
with the evidence recorded on the trial of 
such issue, or the Appellate Court can itself 
try the issue so raised. That is the course 
which the Subordinate Judge should have 
adopted and which he must now adopt. 


The second ground of special appeal is 
that the Subordinate Judge has improperly 
accepted as , binding the decision of the 
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former Subordinate Judge passed when ‘the 
case first went up in appeal, and that that 
decision is only binding.as regards the Menea- 
khallee julkur. ‘There is no doubt that this 
contention would be perfectly sound if sup- 
ported*by the record, but we do not think 
that the Subordinate Judge has gone beyond 
this—That os the évidence on the whole 
question was before the former Subordinate 
Judge, and was accepted by him as sufficient 
evidence to warrant a decree, the case being 
only remanded for a defect of parties, he 
thioks it his duty to respect that former 
judgment, and to look upon the evidence 
before him as prima facie good and sufti- 
cient: but he has not stopped here, he also 
® r ° 

goes on to find for himself that there was a 
possession as against Mr. Wise within the 
term of limitation. 


We do not, therefore, think that there is 
any thing in the second ground of appeal 
which warrants our interference. 


On the first ground, the order of remand 
to the first Court must be set aside, and the 
case sent back to the Subordinate Judge to 
be completed under Section 354. ‘The costs 
of this appeal will follow the result. 


The 29th November 1870. 
Present: 
The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Act XXVI of 1867 Schedule B Art. 
11 note (b)— Appeal. 


Case No. 1134 of 1870. 


Special Appeal from a decision passe by 
the Subordinate Judge of Dacca, dated 
the 23rd April l870greversing a decision 
of the Moonsiff of thut District, dated 
the 5th July 1869. 


Mofeezooddeen Chowdhry (Plaintiff) Ap- 


pellant, 
Fe l versus 
Kureemoonissa Bibee (Defendant) Respond- 
ent. 


Mr, R. E. Twidale and Moulvie Syud 


Murhumut Hossein for Appellant. 


Baboos Debendro Narain Bose and Grish 
Chunder Ghose for Respondent. 
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+ No appeal lies to a Subordinate Judge from the teci- 
sion of a Moonsiff under Act XXVI of 1867, Schedule 
B Art. 11 note (6) as to the market value or annual net 
proni of property. 


` Ainslie, J]J—Tng question raised by the 
special appellant in this appeal is whether 
the Subordinate Judge had the power to 
interfere with the finding of the Moonsiff on 
the point of valuation of the property in 
suit. The pleader for the special appellant 
relies upon note (b) under Article tI of 
Schedule B of Act XXVI of 1867, in 
which it is suid that the Court may, either 
of its own motion or gn the application of 
any party to the suit, issue a commission to 
any proper person directing him to make 
such local or other investigation as may be 
necessary and to report thereon to the 
Court, and the decision of the Court as to 
the market value or annual net profits shall 
be final. It appears to us that, with refer- 
ence to the terms of the Act quoted above, 
it was not open to the Subordinate Judge 
to try the question of valuation, and that 
we are, therefore, bound to set aside his 
judgment on that point, and to remand the 
suit for trial on the merits. It appears that 
in this case the first Court has proceeded 
precisely in the manuer pointed out in the 
note in question by deputing a Civil Court 
Ameen to hold a local investigation as to 
the annual profits and market value of the 
land in suit, on the question raised by the 
defendant in the suit as to the jurisdiction 
and proper stamp for the plaiut. The costs 
will follow the result. 





The 29th November 1870. 


Present: 


The Hou’ble H. V. Bayley and E, Jackson, 
Judges. 


IMisjoinder—Section 7 Act VIII. 
1859. 


In the matter of 
Rutuessur Dass and others, Petitioners. 


Baboo Obhoy Churn Bose for Petitioners, 


HE LD that there was no misjoinder of differ. nt causes 
ina suit including plaintiff’s whole claim, where his 
cause of action was that the Revenue Commissione” had 
taken possession of his lands and given it in pottah to 
other people. 


Bayley, J—I THINK the lower Court 
ought to try this case. The misjoinder is 
hot to be considered with refereuce to the 
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number or position of the defendants, but 
with refereuce to the cause of action arising 
to each of them respectively. The proper 
course would be, I think, to let summons 
issue on the defendants and thus give them 
liberty in their defence to raise any point 
of law, such as that of misjoinder, as they 
think fit or may be advised. 


Jackson, J.—t quite concur, As the 
case stands at present, I do uot think there 
is any misjoinder at all. The plaintiff 
brought this suit with reference to Section 
7 Act VIIL of 18%, including the whole 
claim arising out of his cause of action. 
His cause of action was that the Revenue 
Commissioner had taken possession of his 
lands and given it in pottahs to other people. 
Even if there were more than one cause of 
action, it seems to me that the Deputy 
Commissioner ought to have acted under 
Section 9 Act VIII of 1859, and tried the 
different causes of action separately. But as 
the case stands, there seems to me to be no 
different causes of action at all, 





The 29th November 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Lessor—Lessee—_Damages, 


Case No. 109 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 12th March 1870. 


Mahomed Esa Khan and others (Defendants) 
Appellants, 


VETSUS 
Baboo Keshub Lall ( Plaintif) Respondent. 
Mr. R. T. Allan fòr Appellants, 


Baboo Unnoda Pershad Banerjee for Re- 
spondent, 


A party who took from certain proprietors of an 
estate a lease of their interest therein without advance 
or preminm, not having been put in possession, and 
finding another party in possession with an adverse 
title, commenced a suit against him, which was unsuc- 
cessful. He then sued the lessors and their represen- 
tatives for damages to recover the expenses of the 
liticrtion, and the whole of the profits he had expected 
from the lease, 


Hetp that the plaintiff had no right to recover from 
the lessors the expenses of the litigation; and, as it 
was not contended that the lessors had wilfully mis- 
represented things, he was entitled only to nominal 
damages. 


Jackson, J.—Tue plaintiff in this case is 
a hanker. It seems that he took from three 
Indies, named Mussamuts Ayesha Begum, 
Elahee Khanum, and Sukeena Khanum, a 
lense of their interest amounting to 15 annas 
and 6 dams in Mouzah Amruth, for a period 
of 9 years without any advance or premium 
(selamee) at an annual jumma of 1,415 
rupees under a lease, dated 2nd January 
1868. The plaint alleges that the Jessors 
failed to put the plaintiff into possession ; 
that the plaintiff, finding another’ party who 
set up an adverse title in possession of the 
mehal, commenced a suit to recover posses- 
sion, but that the lessors omitted to render 
him any assistance in that suit, in conse- 
quence of which the suit was defeated. He 
now, therefore, sues to recover from two of 
the lessors and from Mahomed Esa Khan 
and Mussamnt Mokeema Begum, who are 
described as representatives of the third 
lessor, damages for breach of contract ; and 
as the measure of those damages he claims 
to recover the amount of expenses to which 
he was put in the litigation I have mention- 
ed, and also the whole of the profits which 
le expected to derive from the lease of the 
mehial, 


He has got from the Court below a decree 
for his eutire claim, 


As to the estimated profits under the lense, 
the only evidence of any kind offered by the 
plaintiff is s copy of a lease which appears 
to have been granted by one of the defend- 
ants, Elahee Khanum, to a different party 
at a considerably higher rate than the rent 
reserved under the plaintiff’s lense; avd 
upon this piece of evidence the Court has 
awarded damages only providing that in 
respect of years not yet come or expired 
the plaintiff is to receive the amount due on 
necount of those years as the years fall 
in. 

Against this decree, the representatives 
of Ayesha Begum have appealed to this 
Court, 


It appears to me that the claim of the 
plaintiff is altogether untenable. ‘The ques- 
tion of the linbility of Mahomed Esa Khan 
and Mussamut Mokeema Begum, as the 
heirs of Ayesha Begum, has not been raised 
before us. We have only to consider whee 
ther the award of damages is right or yv, 
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The lessors have, no doubt, failed to carry 
out in giving possession the contract of lease 
into which they had entered with the plaint- 
iff. The plaintiff cousiders that in conse- 
quence af that failure avd under the clause 
in his lease to which I shall presently advert, 
he is entitled to recover from the detend- 
ants every thing in the shape of loss or 
damages. which he has incurred in conse- 
quence of that failure. 


The learned vakeel who appeared for the 
respondent was at first inclined to rest his 
client’s claim to those damages on general 
principles, and to contend that as a matter 
of law the plaintiff would have been so en- 
titled without express words being contained 
in his contract. He now appears to resile 
from that contention, and to rest the plaint- 
itPs claim entirely upon the specific clause 
in the contract. 


That clause is in these or nearly in these 
words :—In the event of plaintiff not being 
put into possession of the leased pre- 
mises, the lessors will have to make good 
anything in the shape of khisarak or 
nooksan to which the lessee may be put 
in consequence; and it is contended for the 
respondent that in making this agreement 
the parties had in contemplation such expen- 
diture as the plaintiff claims in the present 
suit. 


I cannot see any trace of the parties 
having had any such thing in their contem- 
plation, and. it appears to me improbable 
that they should. It is not denied that the 
lessee, when he found that he could not get 
possession, might have thrown up his lease 
and retired from the matter altogether. 
Upon what principle, therefore, is he en- 
titled, when he had that option, to sny— 
as a matter of advantage to myself I prefer 
to litigate the title of my vendor with the 
party in possession, and failing in that liti- 
gation I will make my lessors pay my ex- 
penses. It seems to me he has no right 
whatever. If he entered upon this contest 
he did so at his own risk, and having failed 
he must take the costs on himself. 


Then as to the profits, what consideration 
had the defendants for taking upon them- 
selves the risk of the plaintiff obtaining 
the profits which he claimed here ? Abso- 
Jutely uone, There was no money advanced. 
The rent reserved was much less than the 
profits which the plaintiff claims that he 
was eutitled to. Iam at a loss to see on 

a iia, ihe 
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what ground a party who gives a lease such 


as that which is the subject of the present 
suit can be called upon to recoup the party 
who fails to recover possession the whole 
advantage which he might have had if he 
had obtained possession under the lease. 
There is no authority, as admitted by the 
respondent’s vakeel, for any such right as 
a matter of law; and I certainly fail to see 
any thing in the terms of the lease which 
would justify the claim in this particular 
case. It is not contended that there was 
any misconduct on thegpart of the lessors, 
or that they wilfully misrepresented things 
and so led him into any expense which he 
might not otherwise have incurred. So 
far as we know any thing to the contrary, 
the lessors bona fide believed that they had 
title, and under that belief granted the lease 
to the lessees. He and they were both dis- 
appointed: he loses the lease and they the 
rent. All that the plaintiff is entitled to 
under the circumstances, we think, is nomi- 
nal damages, and those damages we fix at 
200 rupees. 


The judgment of the Court below will 
therefore be reversed, and judgment will be 
entered for the plaintiff for 200 rupees, 
Kach party will pay their own costs in the 
Court below, and the appellant will get the 
costs of this appeal. 


Glover, J,—I concur. 





The 30th November 1870, 
Present: 


The Hon’ble L. S. Jackson and E. A. 
Glover, Judges. 


Certificate under Act XXVII of 1860 
— Hindoo devotees. 


Case No. 283 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Purneah, 
dated the 15th June 1870. 


Gureeb Doss (Petitioner) Appellant, 
VETSUS 
Mungul Doss (Opposite Party) Respondent, 
Mr. R. T. Allan for Appellant, 


Baboo Debendro Chunder Bose for 
Respondent, 


The person entitlel to a certificate enabling him to 
collect the debts due to the estate of a deceased ascetic 
or devotee must be the disciple, or spiritual brother or 
preceptor of the deceased, and such person should not 
be deprived of his right even though mentally incap- 
able of succeeding to the office of the deceased. 


Jackson, J.—TuE Judge, in disposing of 
this matter, appears to have gone beyond 
his proper provinca., The question that he 
had to determine wns, who was entitled to 
a certificate enabling him to collect the 
debts due to the estate of the deceased Bal 
Gobind, The well-known rule in these 
matters is, that the person entitled is the 
disciple, or spiritual brother or preceptor 
of the deceased, who appears in this case 
to have been an ascetic or devotee. The 
question is one which ought not to be mixed 
up with the right to succeed to the office 
of Mohunt, and the person who is entitled 
in such cases ought not to be deprived of 
his rights either because he has lost his 
fingers, or is of advanced age, or even be- 
cause he appears to be mentally incapable 
of holding that office ; for even if the peti- 
tioner was a luuatic, the Court on being 
moved, would take proper means to protect 
his interests, but would not refuse him what 
he was entitled to ; but it seems to me there 
is no ground for assuming the incapacity of 
this party. He appears to heve been a 
person attached to the shrine at which the 
deceased person ministered. He appears 
also to have been of the same school, and 
to have been the preceptor of his preceptor, 
whereas the rival claimant Mungul Doss 
belongs to a different community. Under 
these circumstances, I think there can be 
no doubt that the appellant was entitled to 
the certificate which he asked for. 


It is observed by the Judge that his de- 
cision in no way touches the question ot 
succession to the Guddee, and the same 
observation will apply to our decision. 
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I think the Judge’s order must be set 
aside with costs. 


Glover, J.—I am of the same opinion. 





The 30th November 1870. 


Present: 


The Hon'ble L. S. Jackson and F,” A. 
Glover, Judges. 


Injunction as to property—Civil 
Gourt’s powers, 


Shaikh Moheeooddeen, Petitioner, 
versus 
Shaikh Ahmed Hossein, Opposite Party. 
ir. R. E. Twidale for Petitioner. 
No one for Opposite Party. 


The power of a Court to attach property and to ap- 
point a receiver extends only to the better manage- 
ment or custody of any property which is in dispute, 
and ceases when the suitcomes to an end. An injunc- 
tion in respect of property cannot be maintained after a 
claim is dismissed or pending an appeal, 


Jackson, J.—W e ‘think there ean be tio 
donbt that the order of the Subordinate 
Judge refusing to withdraw the attachment 
and the order appointing a reeeiver made 
under Section 92 of the Code of Sivil 
Procedure after the dismissal of the. suit, 
ig erroneous, and that the injunction comes 
io an end when the case has been dis- 
missed. 


The power of the Court in respect of 
such matters extends only to the better 
management or custody of any property 
which is in dispute in a suit, and therefore 
when the suit has come to an end and when 
there can be no longer any decree to satisfy 
or property comiħg to the defendant in that 
suit, there can be no further ground for the 
continuance of an injunction or any such 
measare, 


Section 96 shows that if the claim of the 
plaintiff is dismissed, and it shall appear 
that there was no probable ground for in- 
stituting the suit, the Court may award com- 
pensation to the plaintiff. If it bad been 
contemplated that an injunction or an attach- 
ment might subsist pei ding an appeal, or 
until the period for lodging an appeal had 
elapsed, the Court would not probably have 
had authority given it to grant compensa. 


eg 
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HELD that the Judge was entitled to deal with the 
cassas an appeal aztinst the galo, whieh had taken 
place before the apneai was preferrel; and no furtuer 
appeal therefore liy to the High Court. 





tion under that Section, The Act does 
not give power to the Court to atiach pro- 
perty orto maintain an injunction in reg- 
pectof property until an appeal shall have DPE TOO cee er ee en ee ce es a 
> &p after the appeal has been | E ae 8 tome 
Rt n Eanes if the nppenl. | ea appeal by the Judgment-debtor, sec 
Bat th Appelinte De hae das aie es : nside the sale ordered by the Subordionre 
E are ae Judge in exeention of deeree, It has b 
; oA l ; Judg } | varee, e been 
in reapect nning unetion whieh i 
oe ae of ee an kea w lı determined by a Full Boneh of this Court 
the Court of original jurisdiction has. If, | in n cise whieh is to be foid reported in 
‘efor art osa suit has been dis- 
eee ee ‘| ads ie tea 9 Weekly R-porter, page 218, that in 
missed desire to bave g n ; s , 
n : ere is no fi ‘or epee 
for the better manngem:nt of the proverty | an ee fur her or speci 
ich he elni a eel T iey ae) appeal to the High Court; gnd the decree. 
which he elnims, h i ; f , ; . 
‘holder who comes before us in special ap- 
apply tothe Appellate Court who has autho- i ee 
T k kan order Tho ordor of | Peel contends that in this case the Zillah 
rity to make suc ai E did not act under the provisions of 
| 


| 
i 
’ 


the Subordinate. Judge: Tust: bs: Bat Aside Section 257 of the Procedure Code, that 
with costs. he consequently acted without jnrisdiction, 
and this Court may interfere under its gene- 
ral powers of supervision given by Section 


35 Act XXIII of 1861. 


The facts are these :—Prerious to the 
sale, the judyment-debtor preferred various 
| objections to the Court which was executing 
l the decree, one of them being that the pro- 
| 





The 80th November 1870. 


Present: 


The Hon’ble L. S. Jackson and F, À. 
Glover, Judges. 


elamation or publieation had not been duly 
effected ; that the Court rejected the p-ti- 
tion of objection, and immedintely afterwards 
Sale in execution—Appeal—Section i proceeded to sell the property. The judg- 





257 Act VIIT.1859. | mectedehtor pref rred an appeal immediately 
E tothe Zillah Judge, but without expressly 
Case No. 277 of 1870. ohj cting to the confirmation of sale, and 


gai thereifter appealing to the Z 
Miscellaneous Appeal from an order pass- ene: See 4 lah Judge 
‘he mada his appeal against the order whieh 


ed by the Judge of Bhaugulpore. dated | threw out his objections, 


the 23rd Muy 1870, reversing an order | Now, the contention of the decree-holder 
of the Subordinate Judge of thut Dis-| is that the judgmeut-debtor was boind to 


trict, dated the 13th December 1869. have first preferred an objection to the 
Subordinate Judge after the sale, upon the 
very point upon which he had preferred an 


! objection before the sale. OF course, the 


Sonamonee Dossia (Decree-holder) Appel- 


lant, | Subordinate Judge would come to the same 
. conclusion that he did on the former occa- 
VETSUS | sion. It is obviously desirable that objec- 


; tions to sales shouid be preferred at the 
earliest possible moment. We think the 

_ Judge, having the matter before him, was 
entitled to deal with the appeal as an a l 

, l ; enti ppea 

Baboo Taruck Nath Palit for Appellant. | against the sale which had taken place 

sn | before the appeal was preferred, and as if 

Baboo Luckhee Churn Bose for Respond- it were an appeal against the order con- 
ent, [firming the sale. Under these cirenm- 

a the objection is oue of form and 


e whicl ehi i 

tions to the Court of the Subordinate Judge which was | rs o} i = ough . ni a SOREN) h 
executins the decree a zainst him, his objections were Sas ae S i agi With this as nn appeal 
a tne Court pues to sell the property | under section 257, aud as such, one upon 
attachel in execution. e judgement debtor then "whi fur : 

prefe ted an appeal to tne Judge against the order ae ý eae ippen es be entertained, 
which threw out h's objections, but without expressly ne appeal wast, therefore, be dismissed 
objecting to the confirmation of the sale, j | with costs, 


Motee Singh and others (Judgment-debtors) 
Respondents. 


A judgment-debtor havin7 preferred various objec- 


at a A 
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The 30th November 1870. . The lst December 1870. 
Present : i Present : 


The Houn’ble L. S. Jackson aud F. A. Glover, | The Hon’ble H. V. Barley and E. Jackson, 
Judges, Judges. 


Recorder's Court— Assistant Coma- Plaint—Special appeal. 


missioner— Execution. Case No. 722 of 1870. 


i 
In the matter of | Special Appeal from a decision passed by 
2 | the Officiating Judicial Commissioner 
Kyanpettee of Moulmein, Petitioner, of Chota Nagpore. dated the 22nd 
Junuary 1870. affirming a decision of 
the Deputy Commissioner of Lohar- 
| dugga, dated the 7th June 1869. 


VETSUS 


Nga Sha Law ond another, Opposite Party. 


Mr. W. A. Montriou for Petitioner. Sree Pershad (Plaintiff) Appellant, 


Mr. Sanderson for Opposite Party. versus 


Raj Gooroo Trumbuek Nath Deo and others 
(Defendants) Respondents. 


The Court of the Recorder of Moulmein has no juris- 
diction to execute a decree made by the late Court of 
the Town Assistant Commissioner. 








| Bahoos Mohesh Chunder Chowdhry and 
Jackson, J.-We think it quite clear that | Wopendro Chunder Bose for Appellant, 


the Court of the Recorder of Moulmein| Afr. R. T. Allan and Baboo Rash Beharee 
had no jurisdiction to issue execution upon Ghose for Respondents, 


a decree made by the late Court of the Town Where the prayer in a plaint was to have an alienation 


sist + age ; h “dar’s | set aside by reason of the illegitimacy of the party 
Assistant Commissioner The Recorder’s who made it, and the plaintiff failed to prove the allezed 
Act (XXI of 1863) contains no provision, | illegitimacy, he was held to be debarred, in special 
appeal, from urging a new ground forthe prayer, viz., the 


such as is to be found in the High Court’s | absence of consent of other heirs, 


Act and other Acts of the kiud, enabling 


Bayley, J.—We think this specin appeal 
the Court of the Recorder to deal with suits 


must be dismissed with costs. The point 
now raised before us was not raised in the 
plainte The prayer in the plaint was that 
whereas the party who made the alienation 
was not the legitimate son, therefore, the 
alienation was invalid aud should be set 
aside, 2 


or proceedings previously pending in any 
other Court, or enabling that Court to con 


any matters commenced or,decided in other 
Courts. The learned Recorder assumes that 


the extinct Court of the Town Assistant! ‘The Lower Appellate Court distinctly re- 


cords that the point was raised for the first 
time before that Court, and it is not denied 
by the special appellant that this was so ; 
but it is argued before us that whether it 
that the decree upon which execution has| he so or not, the point is involved in the 
not been had, may afford a cause of action | Cts of the cense, and we are pressed to 
decide whether, supposing the legitimacy to 
be admitted, it is not in the power of the 
but that is a matter we need not decide at plaintiff to sue and obtain a deeree to set 
present. We think that the order same aside the alienation as being made without 


Inined of t b . : 2 the consent of the other heirs in a joint 
Pe ur meee amen Aside, she: füle Deug Hindoo family living uuder the Mitakshara 
made absolute with costa, | Law. 


Commissioner had been absorbed in the Re- 


tinne in the way of execution, or sa 
corder’s Court; but there appears to be no | 





foundation for this opinion. It is probable 


of which the Recorder may take cognizance ; 





187¢ \ Civil 
\ 





Now, it is clearly laid down iu the Privy 
Council ense of Eshan Chunder Singh,* 
Volume XII Moore’s Indian Appeals, that 
the Courts are to restrict the plaintiff to his 
prayer in the plaint and not to give decrees 
Applying 
that test to this case, the prayer in the 
plaint is to have the alienation set aside, 
because it isinvalid, not by reason of the 
absence of the consent of other heirs, but 


which go beyond that prayer. 


by reason of the illegitimacy of the party ;]| 


and if we decide the case on the point now 
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be absolutely given to the party who sues 
lo set aside the alienation. 


We dismiss this special appeal with costs. 





The lst December 1870. 
Present: è 


The Hon'ble L. S. Jackson and F. A. 
Glover, Judges. 


Costs—Deposit. 
Case No. 285 of 1870. 


raised for the first time, we shall virtually | Miscellagieons Appeal from an order passed 


declare that although the plaintiff asked to 
set aside the atienation for the specific 


renson of the illegitimacy of the party and | 


failed to prove that fact, yet he is entitled 
to have that alienation set aside now, after 





by the Subordinate Judge of Bhaugul- 
pore, dated the 4th June 1870. 


Rajah Leelanund Singh (Decree-holder) Ap- 
pellant, 


VETSUS 


such, failure, on the new ground of the ab- i The Court of Wards on behalf of the Rajah 


sence of the consent of other heirs, which 
was not the point- raised ‘in the plaint. 
That comes, Ï think, within the prohibition 
and injunction of the Privy Council Ruling 
cited, and from what has been stated above 
it is clear that the proposition now attempt” 
ed to be urged is extraneous and separate 
from that on which the plaintiff based his 
prayer, and being extraneous and quite 
separate cannot be said to be involved in 
ib, 


Our attention has been drawn to two de- 
cisions, one reported at page 28, Volume XII 
Weekly Reporter, dated 29th July 1868, 
and another in page 15, Volume VIII Week- 





ag 


of Darbhuugah (Judgment-debtor) Re- 
spondent, 


Mr, R. E. Twidale for Appellant. 


Baboo Onookool Chunder Mookerjee for 
Respondent. 


Costs are not consequential upon partial relict being 
granted in a suit involving a much larger subject- 
matter, a portion of which is still sud judice, and cannot 
therefure be given by the Aigh Court upon a decree of 
the Privy Council if not provided for by the decree. 


A deposit of costs accompanied by a prayer that thev 
should be inquired into upon a particular principle, doca 
not imply an admission on the purt of the depositor 
of his obligation to pay costs to the extent of the de- 
posit. 


Jackson, J.—THE appeal in this casae 
relates to certain questions arising in exe. 
cution of a decree of Her Majesty in Coun- 
cil. The appellant, who is Rajah Leelanuud 
Singh, had brought a suit to recover n large 


ly Reporter, dated 7th June 1867 ; but there ı quantity of immoveable property, which 


is nothingin those judgments, nor has the 
pleader for the special appellant been able 
to show us anything in them which justifies 
the contention that where there is an aliena- 
tion made by one shareholder, and another 
sharer sues to set aside that alienation, it 
follows as a consequence that a decree must 





+ 6, Wa Ro P, Cu p: ÖT. 


suit was entirely dismissed by the decree 
of the Inte Sudder Court. On appeal to 
Her Majesty in Council, the plaintiff ob- 
tained judgment in respect of two mouzahs ; 
and ag to some further portion of the claim 
a remand took place, and the claim in regard 
to that further portion has uot yet termi- 
nated. 


On a former occasion, when this Court 
was called upon to order execution in cone 
formity with the decree of Her Majesty in 
Council, the Court declined to make any 
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order in respect to the waailnt of the two 
mouzuhs decreed, because the decree which 
was sought to be executed contained no in- 
structions in that behalf. She plaintiff there- 
upon appealed again, and the Judicial Com- 
mittee observed that the wasilat should be 
looked upon as consequential upon the award 
for the immovenble property in dispute, and 
directed accordingly that wasilat 
be assessed. 1e present appeal relates to 
this very amount of wasilat which has now 
heen refused by the Subordinate Judge, the 
order of the Pry Council not having ap- 
parently reached his Court: the appeal also 
relates to certain questions of costs, 


Now, I confess that in denline with exe- 
cution of decrees from Her Majesty 1n Conn- 
cil, I expect to be on some future occasion 
somewhat embarrassed in dealing with ques- 
tions of wagilat in cons: qnence of the ob- 
servations made by their Lordships in this 
appeal; hut in the present case there ean 
be no doubt. The Judicial Committee having 
interpreted itg own decree ns having includ- 


ed wasilat, execution must include such 
wasilat accordingly. The wasilat, there- 


fore, must be ascertained in terms of the 
decree of Her Majesty in Council, dated 
19th July 1870, 


But however the case may be as to wns- 
ilat, if appears to me clear that costs are 
not consequential upon partial relief being 
eranted in a suit involving a much larger 
subject-matter a portion of whieh is still 
sub judice, and it is impossible to say what 
conclusion the Privy Conneil will arrive at 
in regard to the costs of the whole litigation 
when it bas the matter before it; and as the 
costs have not been provided for by the de- 
eree of that tribunal, I do not think we will be 
right in giving them. 


As to the costs of the Court below, it was 
insisted that the Court of Wards, having 
made a deposit of 600 rupees and prayed 
that the costs should be enquired into upon 
a opurtieular principle, has in fact admitted 
that it was bound to pay cosis to that ex- 
tent. I think that the deposit meant no- 


an amount which the Conrt of Wards hns 
assumed asthe outside amount it would have 
to pay on that account. I think the Court 
wns not bound to award costs when it did 
not otherwise find that costs were payable. 
The other point relates to costs which 
are costs of the proceedings in appeal to 
England, Those are matters over which 


should ' 
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the Judicial Committee alone have jurisdic. 
tion, and I do not think we would be jus- 
lified in ordering the costs of such an ap- 
penl when the Judicial Committee have not 
ordered them. . 


Ench party must pay his own costs of 
this appeal. 


Glover, J.—I concur, 





The 1st December 1870. 
Present : 


The Hon’ble L. S. Jackson and F. A. Glo- 
ver, Judges. 


Sections 3 and 17 Act X of 1859— 
Rates—Assumptions—Bhaolee pay- 
ments. 


Case No, 1149 of 1870 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 11th 
March 1870, reversing a decision of the 
Deputy Collector of that District, dated 
the 38rd October 1869, 


Ram Dyal Singh (Defendant) Appellant, 
versus 


Baboo Luchmee Narain (Plaintiff) Re- 
spondent, 


Moulvie Mahomed Yusoof for Appellant. 
Baboo Sreenath Doss for Respondent. 


In a suit against a ryot who had been paying on the 
bhu: lee principle, for a kubooleut binding him to pay 
a money rent in ex ess af anv thing that he had been 
paying, in which plaintiff based his claim upon Clause 1 


. Section 17 Act X of 1859, where the Judee proceeding 


1 
l 
1 


entirely upon the engagements of other ryots “ holding 
the same blocks of lanfas the def ndant,” assumed the 
rents claim: d to be reasonable and in proportion to the 
produce, and decreed the plaintiff's claim; it was HILD 
that the assumption was unwarrantable aud the deci- 


' sion untenable. 


Quere —Under the words “rate of rent” in Section 3 
Act X of 1859, did the Legislature intend that n >yot 


| should be required to give a kuboolent at nukadee rates 
thing more than a payment into Court of' when ve hud been previously holding upon a bhaolee 


tenure. 


Jackson, J.—Tur plaintiff in this snit fs 
the zmindnr, He alleges that t'e defend- 
ant holds within his estnte a quantiry of 
land ameunting to 80 beegahs, or there- 
nbonts, which is held partly by the nukdee 
or cash vent, and partly upon the ġhaolee 
principle, that is, the principle of division 
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of crops between the landlord and tenant ; | held that payment for a number of years at 
and then sets forth that the division of crops | one uniform bhaolee rate would not be a 
and the amount to be paid causing continual | payment at an unchanged rate, such as wonld 
disputes between the landlord and tenant, | protect a ryot under the provisions of Sec- 
he is desirous of having the rate once for | tion 3 Act X of 1859. 

nll fixed and determined in the way of cash 
payment; that he has accordingly tendered 
a pottah at a rate which he considered rea- 
sonable and called upon the defendant to 
give him a knbooleut ; and that the defend- 
aut having refused to comply with his de- 
mand, he brings this suit. 


Now, if it were necessary for us to decide 
the case on this question, I confess [ would 
have considerable difficulty in assenting to 
the rulings in these cases because if the 
rulings are correct, the Legislature must 
have intended that ryots who have held land 
upon one principle, that is * say, upon one 
The defendant’s statement varies much | fixed ratio of division of the produce of 
from that of the plaintiffs in respect of the | their land with the landlord, from the time 
proportion at which the land has been held | of the permanent settlement, would be en- 
nukdee nnd bhaolee ; and he alleges that he | titled to no protection whatever, but would 
has held by far the greater portion of the | after these 80 or 90 years be subject to a 
land at one uniform rate of division of crops | suit for enhancement or for commutation of 
for a number of years; and he therefore | their rent at such money rates as the land- 
claims the benefit of Section 4 Act X of | lord might be enabled to prove. 

1859 and of the exemption provided by 
Section 3 of the Act. I cannot believe that the Legislature 


z _ | could have intended any such injustice to 
The Deputy | Collector who tried the suit ryots in those parts of the sou where 
found the plaintiff entitled to a kabooleut | the bhaolee system is prevalent, as it is in 
from the defendant, not at the rate whieh he many parts ‘of Behar. In those parts of 
claimed, but at a somewhat lower rate ; and |. the country, there being no such thing as a 
if the finding of the Zillah Judge had been | rate of rent in money, ryots holding from 
in accordance with that of the first Court, | ine time of the permanent settlement would 
we should have been bound to reverse the | have no protection whatever, unless the 
judgment ee that ground in conformity | Legislature meant to include under the 
with the ruling of the Full Bench, inas-| Words “rate of rent” the mode or principle 
much as the plaintiff could not be entitled | S£ bhaolee payment. But it is not neces- 
to recover a kabooleut at another rate than sary for us to determine the case upon this 
that at which he had tendered the pottah ; point; if it bad been so. I should have heen 
but the case coming on appeal by both par- | inelined to propose a reference to a Full 
ties before the Zillah Judge, the Judge was | Bench 
of opinion that the plaintiff was entitled to i 
the rates which he claimed ; and he, there- 
fore, gave the plaintiff a deoree for a kuboo- | 
leut at the rate claimed. | 
| 
} 
| 


Upon the second question, we have to 
consider whether the Judge had before him 
such evidence as would justify a finding in 
favor of the plaintiff. I think it quite clear 
that this suit must be dealt with as a suit 
for enhancements As the plaint stands, it 
really seems to amount to no ground of ac- 
tion atal. What the plaintiff says is that 
as the mode of payment at present in force 
lends to perpetual disputes, I have thoughe 
it fit to commute the ryot’s rent into a 
fixed money payment and tendered him 
a pottnh at that rate; and I demand 
that he should-give me akubooleut. But 

In respect of the Judge’s ruling upon the i it seems pretty clear that the  lundlord 
first point, the pleader for the respondent | did seek to obtain from the ryot a kuboo- 
has referred us to a case in IV Weekly Re-*} leut binding him to pay a money rent iun 
porter, page 23, Act X Rulings; and also to | excess of any thing that he had been 
another case in VIII Weekly Reporter, page | paying, and the pleader for the respondent 
170, in which that first ruling is followed, | admitted that he founded his claim (the 
There the learned Judges appear to have | defendant being a ryot having a right of 


“oe Sete: e. 


The grounds of special appeal argued 
before us have been two. In the first place. 
that in the circumstance of the defendants 
holding, namely, of his having held bhao- 
lee for a number of years, the plaintiff 
would not be entitled to ask for a kabooleut | 
at nukdee rates from him at all ; aud second- | 
ly, that the evidence on which those rates | 
were assessed was not such as the Judge , 
ought to have proceeded upon. | 

J 
l 
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occupancy) upon the first Clause of Section 
17 Act X of 1859, namely, that the rate 
of rent paid by such ryot is below the pre- 
vailing rate payable by the same class of 
ryots for land of a similar description and 
with similar advantages in the places adja- 
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could not be entitled to obtain the decree 
which the Deputy Colleetor had given him, 
and therefore, in reversing the judgement 
of the Court helow, I do not think we onght 
to confirm that of the Deputy Collector, but 





tn toto. 


| dismiss the plaintiff’s suit 
cent. Now, had the Judge before him 
any evidence to show that the ryot was 
paying arate of rent below the prevailing 
rate payable by the same class of ryots for | 
land of a similar description and with simi- 
lar advantages in the placea adjacent ? It 
seems to me that he had none at all. The 
Judge discusses @. some length the amount of ! 
the produce, but as to the money equivalent | 
he goes entirely upon the kubooleuts or! 
engagements of seven ryots holding “ in the | 
| 


| The appellant will get his costs. 


Glover, J—I concur in this judgment. 





The lst December 1870. í 
Present : 


same blocks of land as the defendant,” which, 

he says, seem to be bond fide; aud then he 

proceeds to say—‘ If they have agreed to 

‘ pay a money rent at those rates instead ofj 
“ the previous rent in kind, it must be as- | Misconduct—Znvestigation—Costs— 
** sumed that the rents are reasonable and in 
“ proportion to the produce :? but why was 
the plaintiff entitled to have this assumed ' 
as against the defendant? It appears to me. 
that that portion of the Judge’s decision is 
untenable, 


The Hon’ble L. S. Jackson and F, A. Glover, 
Judges. 


Jurisdiction, — 





In the matter ‘of 
The Collector of Tirhoot, Petitioner. 


' Baboo Onookool Chunder Mookerjee for 


We asked if there was any other evidence | 
to support. the finding of the Judge on this, 
point. None wss shewn, but we were referred , Upon the application of the Collector, who was a 
to the claim of the defendant for damages in ' parry to a suit, an inquiry was held by the Subordinate 
a suit where the landlord had unlawfully Judge into the-conduct of a Civil Court Ameen, who 
attached the crops, and there it is said that! pad made a local investigation in the suit. The 
the defendant, then the plaintiff, claimed! Ameen was acquitted and the Collector ordered to 
damages 56 per cent. higher than the present pay his costs, including vakeel’s fees, 
Statement. But that doesnot affect the case. | 
The plaintif when ‘suing for damages would i 
naturally put his case as high as he could, | 
but he made no statement, no admission, then | 
as to what the rates were ; and even allow- f 
ing that the kubooleuts of these seven ryots i Jackson, J.—I THINK we ought not to 
are good for what they purport to be, name- ! interfere in this case. It seems that the 
ly. bona fide admissions of seven ryots in! Collector who had been aparty ton civil 
the same blocks of land, they would not. suit in the Court of the Subordinate Judge, 
amount to what the law prescribes, namely, ' had received information which led him to 
evidence that the rate of rent paid by the; b lieve that the Civil Court Ameen who 
defendant is below the rate payable by the. made a local Investigation in that suit had 
same clnuss of ryots for land of n similar! been guilty of ESE CY and accordingly 
description and with similar advantages in] he applied to the Subordinate Judge to make 
the places adjacent. Does it appear thag/an enquiry into the matter, The Subor- 
these ryots had rights of oceupaney, or to! dinate Judge, however, for good or for bad 
what clags of ryots they belonged, or that | reasons, at that time refused to make the 
they cultivated land possessing similar ad- ‘enquiry. Thereupon, the Collector applied 


vantages or being of the same quality ? fyriher to the Zilah Judge, who, on hig 
Nothing of the kind is shewn. aplication, directed the Subordinate Judge 


Petitioner. 


Heup that as in the case of miscellaneous proceedings 
the Civil Court was competent to award such costs 
against the Collector. 


E lto hold the enquiry. Accordingly, the 
On this point, therefore, the plaintif hav- enqniry took place, and witnesses were 


he‘ examined. The result was that the Ameen 
Pre we 


ing entirely failed to make out his case, 
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was acquitted, and the Subordinate Judge The 2nd December 1870. 
did not think fit to carry the case nny fur- 
ther, but he dismissed the Collector's appli- Present : 


eation and ordered that he should pav the 
costs of the Ameen including vakeel’s fees, 
which he fixed at 80 rupees. 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges, 


4 Ameen’s map — Decree — Evidence— 
_ The Collector now comes before us, hav- | ~ Olea of limitation -Section 20 Act 
ing first applied to the Zillah Judge to reverse! rg, 1852—Admissign by tenant— 
the order, contending that the order to pay Eistoppel. 


costs in sucha case is not warranted by R 
law. Case No. 1101 of 1870. 


It appears to me that this enquiry was a | Special Appeal from a dision passed by 
preliminary enquiry under Section 171 of | the Judge of Sylhet, dated the 4th 
the Code of Civil Procedure, und was in March 1870, reversing a decision of the 
the nature of a miscellaneous proceeding in Moonsiff of Kechoogunge, dated the 26th 
the Snbordinate Judge’s Court to which the August 1869. 

Collector, as a party to the previous suit, was | n; re 

a party, the Ameen being the opposite’ Brijonath Chowdhry (Plaintiff) Appellant, 
party ; and the rules of the High Court VETSUS 

enable the Subordinate Civil Courts to; 

award vakeel’s. fees within certain limits ` Lall Meah Munneepooree (Defendant) Re- 
in such proceedings, It appears to me clear spondent. 


that the Subordinate Judge, or Judge of 
any Civil Court, who is required to investi- Mr. C. Piffardand Baboos Ashootosh Dhur 


gnte a fnatter of this sort, would, as in the and Grish Chunder Ghose for Appellant. 


‘nis i : 

Cuse of mi N eR ee ae com- | Baboos Kalee Mohun Dass and Kalee 
petent to award costs Iu avor of the party Prosunno Roy for Respondent. 

who succeeded and against the opposite . 
party, and vukeel’s fees would bea proper | Hep that in a suit to establish title to land, where 
element in such costs an Ameen’s map which professed to show the daghs of 
f l a hustabood chittah «as not questioned by either party, 
it was not open to the Court to question its correctness 


It was argued that in this case the Col- | :nd to try whether it was possible to construct any map 
lector came forward in the interests ofjusiice, | °™ PS churan a na 

Eara oai : a ‘ When a decree is put in as evidence, it 13 not open to 
an : I y defending himself wona the Juige to take into consideration its merits or the 
not. be entitled to costs, especially pleader’s ! evidence on which it was founded. 
fees ; and itisnlso observed that the award | A plea of limitation under Section 20 Act XIV of 


of cosis was not in conformity with the , 1859 can only be raised by the defendant in the suit, 
NOLO p . and not by third parties who neither represent nor 
practice of our Courts, | derive title from him. 


‘ Where application is made to a Collector for a tanure 
It seems to me that when an officer like ! jiabie .o pay revenue on account of an estate which 


a Civil Court Ameen finds himself charged ' applicant has carved out of unoccupied waste, and it is 


5 : : T , fuund that Government is not in position to create such 
t. . y - . hd 
with misconduct or with a criminal offence, a tenure, the applicant is not bound by bis offer made 


the prosecutor or promévent being no less | under an erroneous impression. nor is he estopped there- 
a person than the Collector, he is quite Licks pleading as against the landlord that he is not 
justified, and I think he is wise, in having: °° op. DEY aay Tenk 


himself defended by Counsel. We think it! Ainslie, J.—Tuis is a specinl appeal 
reugonable that the parcy who takes the 


ressors bile ot brier erio dand against a judgment of the Judge of Sylhet, 
= 7 , 1 ry a te - ° bed . s 

S 4 Bee OL wara and press- bayersing a decision of the Mvonsif of 
ing such charges and fails to substan- 


tiate them, should be made to pay the costs ; PCR OCE UNEN 
thereof. ' The plaintiff states that he is purchaser 
at a sale held in 1860 in execution of de- 
We think, therefore, that we ought uot to: cree of therights of Rajah Rajendur Narain 
interfere in this case, ` in talook Ram Gobind Ghose. He elaims 
| possession of certain lands as belouging to 
Glover, J—I concur in thinking that the | Mouzah Uterbagh, Perguunah Aduampore, 
Subordinate Judge had power to award costs | aud within that talouk. He alleges that 
under the circumstances stated, he received rents from the defendant up to 


alter Nonn, a iin, 
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the year 1272. B. S., but that from 1273 the [that so far as it shows that the first plot 
defendant and other ryots, at the instigation {lies north of Nyna Cherra, it is in plaineifi’s 
of Lall Mahomed Chowdlry, between whom , favor, but he gees on to say whether it lay 
and olaindff there had been litigation, re- | contiguous to Nyna Cherra as shewn in the 
fused to pay rents, and that he was accord- | Ameen’s map or not, (and none of his three 
ingly forced to have recourse to the Re-, maps have been impeached) there is nothing 
venue Court. He aceordingly brought suits; to show ; whether it lay north of any 
against the reeusant ryots who set np as | portion of that part of Nyns Cheria shown 
their defence tit the lands held by them ;in the present Ameen’s map, or north of 
do not belong to the plaintiffs estinte bus: some portion of that Cheira which is not 
are unsettled lands, the property of Govern- shewn in the Aimeen’s map there is nothing 
ment, and that they never had paid rents to show. In fact, it might be far to the 
to the plaintiff’ These suits having been south-enst of the land in dispute, But here 
dismissed, the plvintiff appealed to the it seems to methe Judge has overlo: ked 
Judge and obinined decrees in several suits; the statement in the parenthesis that none 
but two appeals, one being against the'of these maps have been questioned. If the 
special respondent in this suit, were thrown ' defendant accepted the Ameen’s mup as 
out on the ground of want of jurisdiction, the showing the daghs of the chittah of 1195, 
amount in suit being below rupees 100. In it was not open to the Judge to say that the 
consequence of these decisions, the plaintiff: Ameen may have started from a wrong 
has brought this suit ngainst the tenant point and misplaced the whole, and in do- 
defendant and agninst Government to estab- ing so he clearly has committed an error in 
lish his title to the lands, and to recover ;law. The Judge has then proceeded with 
| his examination of the chittah, but throngh- 
l >. | out this examination he seems to have over- 
The Government denied the plaintiffs ' looked the fact that the Amren’s maw, which 
title, but subsequently withdrew from the professes to show the dayhs as defined in 
snit under a solehnamah, The occupant | tie chittah, has not been questioned by either 
defendant plended that plaintiff held no lands party. The chittahs undoubtedly are want- 
to the north and enst of Nyna Cherra, and ing in definition, but if the Ameen, on exa- 
that the lands in suit formed no part of the | mination of the ground and comparison of 
plaintiff's talook ; thnt he had held them for | the chittahs, conceived that the daghs ought 
u long term of years without payment of | t be represented as he has shown them on 
rent, but as under the Government ; that he | the map, and if the parties did not take any | 
had petitioned the Collector to make a | exception to such representation, I hold that 
settlement of these lands with him, and that | the Judge went beyond his duty in trying 
plaintiff was barred by limitation as he |) whether tt was possible to consiruct any 
uever was in possession of the subject of | mnp fromthe chittah and whether such map 
Suits was correct. 


The first Court made a decree in favor, The Judge then considers Mahomed Ma- 
of the plaintiff modifying his claim for: soom's chittah of 1239, this being drawn 
mesne profits aud passing a special order | up in a resumption suit brought by Govern- 
as to costs. The plaintif is willing to take iment against the pae of Mahomed 
that decree as it stands. | Deolgam, Pergunnah Bhanoogatch. 





mesue profits, 


On appeal, the Judge held that plaintiffs) From the Ameen’s map it appenrs that 
suit is barred by limitation, and that be has | pupeynnah Bhanoogatch is bounded to the 
never held possession of the lands claimed. ' south by a rond or ‘pathway kiowrae Dis 
He has rejected the evidence of the wit- toor jungle. Plaintiff contended that the 
nesses examined by the plaintiff, and has, jands the Government wished to resume lay 
found on an examination of the chittahs ito the south of this boundary line, anà here 
on which plaintiff relies, and a comparison: again he is supported by the present 
of them with a survey made by the Civil! aineen’s map, which shows the position of 
Court Ameen, that they fail to establish | the lands measured by Mahomed Masoom 
plaintiffs right and possession. ifis being between the Nyna Cherra and the 

The first isa bustahbood chittah of 1195 Bastoor jungle, and coinciding more or 
B.S. The Judge says iris so utterly vague less with the lauds shewn in the man 
a3 to be worthless in determiniug the posi- | constructed from the chittah of 1195 


tion of any: particular land, He admits! Now, I find thatthe claim of Government 
a » a N aan 


a _ 
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this without assigning any reason for differ- 
ing from the first Court, and several deci- 
sions have been read to us by the learned 
Counsel for the special appellant to” support 
his plea that in doing so he-has failed to 
come to a legal determination, “But I think 
the Judge has assigned reasons -for -disbeliev- 
ing the witnesses. He first sets forth the 
position of the defendant as a squatter from a 
long time on uucleared land, and theu goes on 
to sny that of the witnesses called-to prove 
payment of rent up to 1272, some are evi- 
deutly tutored and others are not speaking 
from actual knowledge, If I thought that 
the erroneous view taken of the documen- 
tary evidence had influenced the Judge in 
determining on the credibility of the wit- 
nesses, I should be obliged to propose an 
order of remind, but it appears to me that 
such an order is not justified in this case. 
It is clear that the Judge has made up his 
mind ag to the oral evidence. on certain 
grounds, which if correct, are sufficient, and 
we are uot now sitting to try their, correct- 
ness. The fiuding that the plaintiff has 
never received rents from the. defendant 
must therefore stand. bine 


- = 


Then it has been urged that-granting that 
the plainviff has failed to prove pagment of 
rents, yet the defendant has,’ by-his almis- 
sion that he is a tenant of Government land 
und offer to pay rent for it, estopped him- 
self from plea ling as against plaintiff that 
lig is not liable to pay any rent... But asa 
matter of fact, I think the defewdanv’s peti- 
. tion to the Collector for a settlement cannot 
be taken as au application for a ryotee hold- 
ing in a known Government Zémindaree, 
but rather as one for sauction to his baving 
curried out an estute for himself out of the 
unoccupied waste ; and that what he wanted 
was n tenure linbls to pay revenue, recover- 
ablo under the rules for recovery of arrears 
of revenue, and not to be held subject to 
the law of landlord and tenane. When it 
turns out that the Government is not in a 
position to create the tenure, defendant is 
no way bound by an offer made- -under the 
Impression that the power ‘of création was 
with the Government, aud-consequently no 
question of estoppel arises. I hold that 
the finding un the question of limitation was 
correct, and I would, therefore, dismiss this 
special appeal with costs. 


Kemp, J.—I concur in this judgment. 
The Judge has found on the evidence that 


the plaintiff has failed to prove the receipt 
of reut from the defeudauts, and I am not 


~ 


Mi 
THE WEEKLY REPORTER. 





ry 


in a a aoa a a r a e a e ra a a aaa ae A e e e O E 
k a 
‘ 


=" 


Rulings. 395 





prepared to say that the Judge’s estimate 
of the credibility to be attached to the evi- 
dence adduced by the plaintiff is wrong. 
The defendants have been in occupation of 
the disputed lands for more than 12 years, 
their occupation being adverse to the plaint- 
iff.-- “The suit has, therefore, been properly 
dismissed as barred under the statute of limi- 
tution. 








d The 5th Decemba 1870. 


Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


7,emindar—Farmer—Act IV of 1840. 
Case No. 107 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 22nd February 1870. 


Lekhraj Roy (Plaintiff) Appellant, 
versus 


The Court of Wards on behalf of the Rajah 
of Darbhangah (Defendant) Lespondent. 


Mr. J. W. B. Money for Appellant. 


Baboo Unnoda Pershad Banerjee for Re- 


spondent. 


_Semhle~Where a zemindar lets his estate in farm for a 
term of years, and so delewates the whole of his rights 
privi eges and immunities to another person, he becomes 
himself bound by an adverse decision under Act IV of 
1840 to which the farmer was a party. 


Jackson, J.—We think it unnecessary to 
trouble the respondent in this case, 


The plaintiff acquired by purchase mouzah 
Surmustpore Knlee Pershad, and he sues to 
recover from the defendant who is the owner 
of an adjoining wonzah called Khuwasporr 
an area of 518 heegnhs and 19 biswas of 
land, together with wasilat of that land. 


The defendant pleaded that the plaintiff 
or his predecessors had had no possession 
whatever of the disputed land within 12 
years ; also that they were barred by an 
adverse award under Act IV of 1840 tinade 
by the Magistrate of Purneah on the 26th 
February 1859: they also devied that the 
plaintiff had any title whatever to the laud 
in question. my 


i de ol ye 
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All these issues have been decided in favour | a : a 

of the defendant, and the plaintiff thereupon Ee ai DESE EIAN; 

appeals to this Court. The learned Counsel, Present ; 


Mr. Money, who appeared for the appellant, |, 
argued at considerable length that the Court The Hon'ble H. ie d and E. Jackson, 
udges. 


below is in error in deciding that the plaint- : 
iff was affected by the adverse award une, : 

der Act IV of 1840. He pointed ont that | a a a al kaa 
this award was not one between the respec- | 

tive zemindars, but. between two persons who | ret en Tae: 

held the mouzahs in question as Moostajirsi Miscellaneous Appeal from an ordér passed 
under the zemindars; and he contended that! by the Swhordinate Judge of Pubna, dat- 
under the term@of Clause 7 Section 1 Act; ed the 17th May 1870. 


XIV of 1859, the limitation therein specified ; l 
aped anly ie parties bound by an order | Shama Soonduree Debia (One of the Judg- 


which he contended to mean the actual par- ment-debtors) Appellant, 
ties to the proceedings, or their privies by . waves 


law. | 
. Binode Lall Pakrashee and others (Decree- 


holders) Respondents. 


Baboos Romesh Chunder Mitter and Nuleet 
Chunder Sein for Appellant. 


If it were necessary to decide the case ex- 
clusively upon that point, we should be in- 
clined to hold, although we do not express 


any final opinion upon the matter, that where : 
the zemindar has let his estate in farm for ai Baboo Rajender Nath Bose for Respondents. 


term of Jon and so delegated the whole Heup that after the orders of Government of 1867, 


of his rights privileges and immunities to i dividing the whole of the jurisdiction of the Principal 


another person, who thereupon becomes to audar e a a ang done parin ah Small 
Sc eats ee Cause Court Judge of Pubna alone had jurisdiction to 
that extent his representative, an adverse perform in the district of Pubna the duties which, but 


decision under Act IV of 1340 whether for those orders, would have been performed by the 
under Section 2 or Section 4 of the Act to | Principal Sudder Ameen of Rajshahye. 

which the Moostajir or farmer had been al Jackson. J.—THE question here raised is 
PANY would be x decision u he, Z0- that the Subordinate Judge, or as he was 
“mindar, himself is bound. at es not | formerly called the Principal Sudder Ameen 
necessary that we should determine the case! of Pubna has not jurisdiction to entertain 
on that ground alone, for it 1s quite clear ov | execution proceedings under decrees of the 
reading the evidence that the plaintiff alto- | Gourt of the Principal Sudder Ameen of 
gether failed to prove his possession that | Rajshahye, Sup. “slmuld: "hase: felerred-- he 
of his vendor, but on the contrary the de- | respondent. to the Court of the Subordinate 
fendant did prove adverse possession ex- Judge of Rajshahye, Itis pointed out to 
tending. over la), yenrs (prev the aut | us that on a previous occasion, a Bench of 
It is quite clear, therefore, that the plaintiff ; this Court ruled that the contention of the 
must have failed upon that ground as well | appellant was correct and directed the lower 
as upon the other, and as the defendant has Court to act accordingly. 

preferred a cross-appeal objecting to the de- nas 

cision onthe ground that the Subordinate] There can be no doubt that as a general 


Judge has not applied this rule of limitation, | rule as the law stands, every Court of 
wə think we ure bound to deal with it, and | original jurisdiction must execute its own 
say thnt the suit is barred by the general | decrees within its own jurisdiction, and the 
law of limitation. Subordinate Jndge of Pubna has no juris- 
' diction to execute the decree of the Subor- 

The Subordinate Judge, wa observe, has | diunte Judge of Rajshahye. But on this 
also found that the plaintiff had no title ; question being raised before the Principal 
but it is not necessary that we should go| Sudder Ameen of Pubna, he made enquiries 
into that point as the decision of the other | into the matter and ascertained that the ap- 
ig sufficient. pointment of the Principal Sudder Ameen 
of Rajshahye had been abolished, and that 
the duties exercised by him in the jurisdic- 
‘tion of Rajsbahye bad been made over to 
ithe Small Cause Court Judge of Bujelatiys 


, iat, 


— 


The appeal will be dismissed aud the 
devisluu of she lower Couri affirmed wich 
GUILH 
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while the duties exercised by lim in the 
jurisdiction of Pubna had been transferred 


to the Small Canse Court Judge of Pubna.’ 


Under these circumstances, the Subordinate 
Judge held that the whole jurisdiction, not 
only of future suits, but of snits.alrendy in- 
stituted and of execution of decrees, was so 
trausferred. ae 


The special appeal to this Court was to 
the effect that the appointment’ of Principal 
Sudder Ameen which had been abolished 
was that of nn Additional Prinetpal Sudder 
Ameen ; that the Small Cause Court Judge 
of Rajshahye had been Principal Sudder 
Ameen before the Additional Principal Sud- 
der Ameen was appointed nod continued to 
be a Principal Sudder Ameen while the 
other appointment continued ; and that the 
decree which was now being executed, being 
a decree of his Court, must be executed in 
his Cour‘. . 


We have ascertained that ir the year 1855 
up to some date in December, the Small 
Cause Court Judge was also Principal Sud- 
der Ameen of Rajshahye ; that by the orders 
of the 19th December of that year, his 
jurisdiction as Principal Sudder Ameen cens- 
ed, and a separate Principal Sudder Ameen 
was appointed, The latter exercised ail the 
jurisdiction of the Principal Sudder Ameen 
of Rajshahye, until his appointment was 
abolished in 1867. It was then ordered 
that the Small Cause Court Judge of Raj- 
shahye was in future to perform the func- 
tions of Principal Sudder Ameen. in the 
district of Rajsh»hye proper, and the Small 
Cause Court Judge of Pubna to perform the 
functions of Principal Sudder Ameen in the 
district of Pubna, We think that these 
orders divided the whole of the jurisdiction 
of the former Principal Sudder Ameen of 
Rajshnhye into two portions, and that 
the Small Court Judge of Pubna had 
thereafter alone jurisdietion to perform in 
the district of Pubna, the duties which but 
for these orders would previously have beeu 
performed by the Principal Sudder Ameen 
of Rajshahye. We find there was in fact 
no separate Principal Sudder Ameen of 
Benuleah, that being only the name of the 
Sudder Station of Zillah Rajshabye. 


Under these circumstances, we are not 
satisfied that there is any error in law in the 
decision of the lower Court. It is possible 
that on the former occasion all these facts 
were not Inid before the Division Bench 
who tried the case, We dismiss the appeal 
‘With cows 
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The 5th December 1870. 


Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Lach 


and W. Ainslie, Judges. 


9 
Mesne profits— Local investigation— 


Evidence—Section 180 Act VIII of 
1859. 8 


Case No. 3 of 1870. 


Appeal preferred under Section 15 of the 
Letters Patent of the High Court of the 
28th December 1865, against a judgment 
of the Hon’ble E. Jackson and the Hon'ble 
F. A. Glover, two of the Judges of this 
Court, dated the 29th April 1870, iz 
Special Appeal No. 131 of 1870, from 
a decree of the Zillah Court of the 24- 
Pergunnahs, dated the 6th September 
1869, the said Judges having been equally 
divided in opinion.” 


Deb Narain Deb (Plaintiff) Appellant, 


VETSUS 


Kalee Dass Mitter (Defendant) Respondent. 


Baboos Ashootosh Dhur and Debendro 
Narain Bose for Appellant. 


Baboos Kalee Mohun Dass and Mohinee 
Mohun Roy for Respondent. 


HELD (upholding the decision of E. Jackson, J., in XIIT 
W. R., p. 412,) that in a suit for wasilat where the Ameen’s 
inquiry was not completed owing to the plaintiff's laches 
there had been no proper investigation and the plaintiff 
could not recover. There is nothing in Section 180 
which empowers a Court to receive as evidence in a 
cause the deposition of witnesses alone taken under a lo- 
cal investigation, without the report of the Ameen. 


Norman, C.J.—TaE plaintiff sues claim- 
ing mesne profits in respect of 399 beegaha 
of land in Abad Kistorampore. The plaint 
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states that the plaintiff was owner of 6 ahnns 
8 gunduahs in that estate ; certain other per- 
sons, his co-sharers, namely, RamanathMitter, 
and Nil Ruttun Mitter, of 8 nunas 4 gundahs 
exch ; and the defendant owner of 3 annas 
4 oundahs ; that an agreement having been 
made that each of them should cultivate 
portions of the estnte, the defendant cul- 
tivated 399 beegnhs in excess of his share, 
for which thegplaintiff sued and obtained a 
decree in April 1863 and got possession in 
December 1867. 


The defend&nt’s’ auswer, so far as it is 
materinl to the present question, is that the 
land was jangle; that by au agreement 
between himself and the other shareholders, 
each took certain portions of land and clear- 
ed them, there being no stipulation that any 
one should claim rent, wasilat or mésne 
profits against any of the others; that he 
had greater trouble and had been put to 
much expense in cultivating the land; that 
the plaintiff had reaped the benefit of his 
Jatvor and money; that he had cleared the 
jungle which was very thick ; that the plaint- 
iff, upon payment of a small sum as his 
share of the expenses to which the defendant 
had been put in bringing the land under 
cultivation, had obtained n decree for posses- 
sion; that had he not cultivated the lands, 
they would have remained in a state of 
jungle for years and the plaintif would have 
made no profit from them. 


At the trial, on the day fixed for hearing, 
the plaintiff gave no evidence but asked for 
a local investigation. 


The Court accordingly issued a commis- 
sion to an Ameen directing him to make 
an investigation, and report the result to the 
Court. 


The Ameen commenced his investigation 
on the 2ud of April 1869. On the first day 
he examined two witnesses; the second 
day was a holiday ; on the third and fourth 
days he examined 11 witnesses; on the 
fifth day he stated that the deposit made by 
the plnintiff to meet the expenses of the 
investigation was exhausted ; and he ap- 
plied to the plaintiff to manke a further de- 
posit. The plaintiffs mooktear stated that 
there were 9 wituesses still to be examined, 
and wanted the Ameen to go on with his 
enquiry without auy further payment. He 
said that the witnesses remained concealed 
aud that he intended to produce them at 
some future enquiry ; on which the Ameen, 
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without making any report, stated the cir- 
cumstances and transmitted the depositions 
to the Court. 


Mr. Justice Elphinstone Jackson, the 
Senior Judge, diferiug from Mr. Justice 
Glover, held that the plaintiff was not 
entitled to obtain a decree for wasilat ; that 
it was for the plaintiff to show that he was 
entitled to a decree for wasilat, aud that 
he had failed to do so. 


Secondly, he held that the local investiga- 
tion was not completed owing to the default 
of the plaintiff, and he was of opinion that 
the lower Courts could vot look at the 
Aimeeu’s incomplete proceedings as evidence 
in the case, 


I think that there cau be no doubt that 
the learned Judge is right ou both points. 


The plaintiff and the defendant are co- 
sharers. The defendant by an arrangement 
with the plaintiff and his other co-sbarers, 
cultivates—as he well and lawfully might— 
a portion of their joint property. The ar- 
rangement is—the land being jungle and ap- 
parently unmensured—that if he brings into 
cultivation a portion larger than his share, 
he shall give up the excess lands. He does 
s9, and upon giving up such excess he re- 
celves from the plaintiff a compensation in 
respect of the money which, out of his sepr- 
rate fuuds, he had spent in improving the 
Joiut property. 


Now, the decree under which that com- 
pensation was paid was not put in, but I 
think the presumption is, in the absence of 
any evidence to the contrary, that the com- 
pensation would represent the amount paid 
by the defendant out of his own funds in 
excess of what he had been able to renlize 
out of the joint property in satisfaction of 
what he had expended on it. If the case is 
otherwise, it was? for the plaintiff to prove 
it, but he gave no evidence to establish any 
such case. 


I think, then, the presumption is that the 
plaintiff is not entitled to any thing more 
than what was given him by the former 
decree. If wasilat was payable, it was for 
the plaintiff to show it; but he has not at- 
tempted to do so. 


_ As to the second point, it is a matter 
which I thiuk is free from doubt. 


Section 180 of the Civil Procedure Code 
makes provision for the case of a commis< 
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sion for local investigation, It provides that | judgment of the Senior Judge is correct on 


the Court may issue n commission to an 
Officer of Court, or other person, directing 
him to myke snch investigation and to re- 
port thereon to the Court. It provides that 
the Commissioner shall have power to ex- 
amine any witnesses who may be produced 
to him by the parties, sr any other persons 
whom he may himself think proper to call 
upon to give evidence in the matters referred 
to him: it gives him power t veal for and 
examine documents and other papers relevan! 
to the subject of inquiry ; and the Section 
goes on to say that :— The Commissioner 
“after such local inspection, or as he may 
“ deem necessary, and after reducing to writ- 
‘ing, in the manner hereinbefore preseri- 
“bed for taking the depositions of witnesses 
‘in the presence of the Judge, the deposi- 
“tions taken by him, shall return the de- 
“ positions, together with his report in writ- 
‘ing subscribed with his name, to the 
“ Court.” | i 


It further enncts that :—“ The report and 
‘depositions shall be taken as evidence 
“in the suit, and shall form part of the 
“ record.” 


Now, in the present casa the commission 
was never fully executed ;—no report was 
ever mnde, and there is nothing in Section 
180 which empowers the Court to receive 
the deposition of the witnesses alone, with- 
out the report of the Ame€n, as evidence in 
a case. 


Lam of opinion that there is nothing in 
Section 180 that would warrant us in treat- 
ing the depositions taken under the imper- 
fect investigation which took place in the 
present case, as part of the record or as 
evidence in the cause. 


The result therefore is that the plaintiff 


has given no evidence whatever in support 
of his claim, and I am of opinion that the 


pae 





this point also, and that this appeal must ba 
dismissed with costs. 


Loch and Ainslie, J. J., concurred, 


The 5th December 1870, 
Present: 


The Hon’ble J. P. Normag, Officiating 


Chief Justice, and the Hon’ble G. Loch 
aud W. Aiuslie, Judges. 


Measurement of ryot's lands— Sea- 
tion 9 Act VI (B. C.) of 1862. 


Case No. 4 of 1870. 


Appeal preferred under Section 15 of the 
Letters Patent of the High Court of 
the 28th December 1865. against a 
judgment of the Howble F. A. Glo- 
ver and the Hon'ble Dwarkanath Mit- 
ter, two of the Judges of this Court, 
dated the 13th July 1870. in Special 
Appeal No. 291 of 1870 from a decree 
of the Zillah Court of Tipperah, dated 
the 22nd January187 0, the said Judges 
having been equally divided in opi- 
nion.* 


D 


Doorga Churn Doss (Plaintiff) Appellant, 
versus 


Mahomed Abbas Bhooyan (Defendant) Re- 
spondent, 


Baboo Romesh Chunder Mitter for Appel- 
lant. 


Baboo Kalee Mohun Doss for Respondent. 


Held (upholding the judgment of Glover, J., in XIV 

+, Pp. 121,) that a person who alleges himself to 
ve the proprietor of an estate. but who is not in re- 
ceipt of the rent, is not entitled under Section 9 Act 
VI (B. C.) of 1862 to ask for the assistance of the Col- 
lector in measuring his lands. That Section is intend- 
ed to provide for cases when a proprietor, or other per- 
son in possession of an estate, is opposed in making 
measurement by the occupants of the land, and not for 


cases Where the title of the person claiming the right to 
measure is a matter in contest, 


Norman, C. J.—I am of opinion that the 
decision of Mr. Justice Glover is correct 
and must be affirmed. 


The quesiion entirely turns upon the 
construction to be put on Section 9 of Act 


= 





* Ante, p. 21. 
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VI of 1862 of the Bengal Council, which 
enacts that ‘every proprietor of an estate 
“or tenure or other person ia receipt of 
“the rents of an estate or tenure hasa 
“right of making a general survey and 
“ measurement of the lands comprised in 
‘such estate or tenure.” Also that “ if any 
“person intending to measure any land 
“which he hasa riglt to measure, is op- 
‘posed in making such measurement by 
“the occupant of the land,’ he can apply 
to the Collector to inquire into the case. 


` The point is this, namely, whether a 
person who alleges himself to be the pro- 
prietor of an estate, not being in receipt 
of the reuts, is entitled to ask for the assist- 
ance of the Collector in measuring his 
lands. 


The plaint in this case states thnt the 
defendant No. 1 Abbas Ali, and the defen- 
dant No. 2 Akbur Ali, had been in posses- 
sion of a portion of a talook by cultivat- 
ing it, and in respect of the remninder by 
receiving rents from the other defendants; 
that on the 6th Chyet 1275, the defendant 
No. 2 Akbur Ali, for the consideration of 
400 rupees sold his share to the plaintiff, 
and that he (plaintiff) having purchased it 
is proprietor aud is in possession. 


The Deputy Collector treated the question 
as if the only issue was whether the plaint- 
iff was the proprietor, and came to the con- 
clusion that there was not the least doubt 
as to Akbur Ali’s “ being one of the proprie- 
tors of the talook.” But I may observe 
that although he refers to the evidence 
given before him as to Akbur Ali’s being in 
possession in 1275, he does not distinctly 
find that in the year 1275 and down to the 
time of the sale to plaintiff, Akbur Ali was 
in actual possession and in receipt of the 
rents of his share of the talook. 


The purchase by the plaintiff not being 
denied, the Deputy Collector, thinking the 
proprietorship of the plaintiff to be sufficient 
to entitle the plaintiff to an order allowing 
the measurement, made an order to that 
effect. 


From that decision there was an appeal 
to the Judge. 


The Judge says “that he (plalntiff) pure 
“ chased the rights and interests of Akbur 
“ Ali, whatever they were, is not denied, 
“ but those rights and interests are contest- 
“ed, 
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“It appears that ever since the purchase 
“by the plaintiff, numerous disputes have 
“arisen between the parties which have 
“caused much litigation in the’ criminal 
‘* Courts. In consequence of this, the plaint- 
‘iff has not been able to get possession of his 
“ purchase.” The Judge adds—* In this 
“< case, the plaintiff seeks to mensnre those 
“lands of which he has never been in pos- 
“ session ; and whether he las a right to 
‘£ possession as a purchaser of unother’s 
“ rights and interests, and which are contest- 
“ed as having belonged to the party from 
“ whom he purchased, can never be in the 
“ power of the Revenue Courts under this 
‘ law to decide.” 


The Judge, therefore, reversed the order 
of the first Court. From that decision there 
was an appenl, and on appeal Mr. Justice 
Glover ard Mr. Justice Mitter differed. 


Mr. Justice Glover in his judgment says— 
“ Now, the plaintiff in this suit is admitted- 
“ly out of possession: he has neither got 
‘í manual possession of the estate nor has 
* he ever received any rent from it; and it 
“ seems to me immaterial whether his ven- 
* dor Akbur Ali had possession and received 
“ rent or not, so far as a suit of this kind ig 
“ concerned, It is clear that that possession 
“ was never transferred to the plaintiff, and 
“until he acquires it he cannot in my 
“ opinion sue for measurement.” 


Mr. Justice Mitter supposes, but I think 
erroneously, that ‘* the first Court has dis- 
“tinctly found as a fact that his (plaintiff’s) 
“ vendor Akbur Ali was in possession of the 
“ talook in question up to that date; and he 
“ says as this finding has not been reversed 
‘in appeal by the Judge, the plaintiff is 
“ fully entitled to assume it to be correct for 
* the purposes ofthe present discussion.” 
The learned Judge goes on to say—* Sup- 
‘© pose, then, thatthere had been no gale to 
“the plaintiff, and that this suit had been 
“brought by Akbur Ali himself, could it 
“ have been contended for one moment that 
‘‘the mere fact of Akbur Ali’s not having 
“received any rents from the defendants 
“during the interval between Chyet 1275, 
“the date of the plaintiff’s purchase, aud 
‘t Srabun 1276, the date of the institution of 
this suit, would have been a sufficient 
“ answer to his claim ; and would the defen- 
‘< dants have been permitted upon that 
“ ground alone to say that Akbur Ali was 
“not a proprietor in the receipt of rents 
“within the meaning of Section 9 Act VI 
“of 1862 ?” 
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Now, I do not for a moment suggest that 
it is necessary for a proprietor in the receipt 
of rents to be receiving rents every day in 
the year. Ifhe once commences to receive 
rents, mrd thenceforth continues to receive 
them at the time when rents are ordinarily 
payable, he is undoubtedly the actual pro- 
prietor in receipt of the rents, although it 
may have been some months since any rents 
were in fact paid to him. 


. In the present case, the purchase was 
made on the 6th Chyet 1275. Now, the 
Bengalee year ends with Chyet, and „there 
would, I suppose, be a kist payable in or at 
the end of Chyet or some time in the month 
following. 


If be really got possession after his pur- 
chase, he would have received that kist; and 
therefore it seems to me that it cannot be 
said that there is no reason for any pre- 
sumption that the plaintiff is not in posses- 
sion though he received no rent, because he 
bad no opportunity of receiving rents be- 
tween the date of his purchase on the 6th 
Chyet 1275 and the middle or latter end 
of Srabun 1276 when the suit was institu- 
ted. 


Again, if he was in possession, evidence 
might have been given that he commenced 
or continued to receive rents after the com- 
mencement of the suit. 


that the plaintiff was out of possession. 
This is not a regular appeal, and we are not 
now trying the question whetber the evi- 
dence on which the Judge came to that 
finding is, or is not, satisfactory. For my- 


self, I think there is little doubt but that: 


he had good grounds for that conclusion, 
looking to the manner in which the case 
was put forward by the plaintiff and has 
be m treated by the first Court, It appears 
tc me clear that the Section in question is 
i .tended to provide for eases when a pro- 
prietor, or other person in possession of an 
estate, is opposed in making measurement by 
the occupants of the jand ; and not for cases 
where the title of the person claiming the 
right to measure is a matter in contest. We 
should be very careful to prevent persons 
from taking an undue advantage of the pro- 
visions of such an enactment as Section 9 
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It is clear in the present case that the 
plaintiff's vendor, even if he got some sort 
of possession in 1275, had been out of pos- 
session for a number of years, and possibly 


tion. For the above reasons, I am of opini- 
on that this appeal should be dismissed with 
osts. 


ic claim might have been barred by limita- 


Loch, J.—J am also of the same opinion. 
The appeal must be dismissed and Mr. Jus- 
tice Glover’s decree must be affirmed with 
costs. ê 


Ainslie, J.—I concur. 


The 5th December 1870. 


Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Remand —Re-hearing. 
Case No. 1205 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated the 19th March 1870, affirming a 
decision of the Moonsiff of Gurbetta, 

| dated the 19th May 1869. 


ngun Chuckerbutty (Plaintif) Appel- 


lant, 


l 
It has been found by the Judge below | 


VETSUS 


Protap Narain Chowdhry (Defendant) 
Respondent. 


Baboo Luckhee Churn Bose for Appellant. 
Baboo Rash Beharee Ghose for Respondent. 


S sued to establish his claim to cortain property 
as the next heir of its former owner, on the death of 
whose grandmother, th: property had been taken pos- 
session of by defendant (P), and obtained a decree. Upon 
this. P appealed, and while the case was under appeal S 
sold his rights to H., who on application to the Court 
was made a party to the suit. Ihe case was then re- 
manded for further inquiry to the first Court which dis- 


| missed the claim on account of default of both plaintiff 
_ and defendant. 


! rejected on the ground that he was no party to the suit. 


i He then appealed, but the Judge also ruled that he was 


H then applied for opportunity to show 
that he had not been in default. but his application was 


no party. 

Held that when the case was remanded for re-trial, 
some date should have been fixed for the re-hearing 
which would have given the parties opportunity to appear 
and take measures to carry on the suit, and that the 
Judge's decision must be set aside, H having been in re- 


of Act VI of 1862, B. C., by using it as a eality a party to the suit. 


menns of trying questions of title without 
prying the proper stamp-duty, or of getting 


Jackson, J.—It appears to us that this 
ense should be remanded to the Subordinate 


n sort of colorable possession by harrassing | Judge of Midnapore for a re-trial on the 


or intimidating the ryots. 
T -ak 


merits. 


. fii °C 
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The plaintiff is the special appellant. 
The property in dispute has already formed 
the subject of a civil suit. Sreedhur Chucker- 
butty waa then the plaintiff, and he grounded 
his claim to the property as the next 
heir of its former owner Umbika Churn 
Chuckerbutty, on the death of whose grand- 
mother Jankee Daye, it had been taken 
possession of ®by the defendant Protap 
Narain Chowdhry. In the first Court Sree- 
dhur Chuckerbutty obtained a decree, and 
Protap Narnia Chowdhry thereupon ap- 
pealed. While the case was under trial on 
appeal, Sreedhur Chuckerbutty sold his 
rights in the property to the present plaint- 
iff, Haradhun Chuckerbutty. He applied 
to the Court to be made a party to the suit, 
and a proceeding of the 2nd November 
1867, which has been read to us, proves 
that he was made a party toit. On the 
appeal, the case was remanded to the first 
Court for further enquiries. This order 
wns passed on the 25th December 1867. 
On the 8th January 1868, the first Court 
‘dismissed the plaintiff’s claim ou account of 
the default of the plaintiff and the defeadant 
in the ease. Haradhun Chuckerbutty ap- 
plied to the Court for opportunity to show 
that he had not been in default, but his ap- 
plication wns rejected on the ground that 
he was no party to the suit. He appealed 
to the Judge who also ruled that he was no 
party to the suit. He then instituted this 
suit. The Moocnsiff dismissed it on the 
merits, on the ground that Sreedhur Chucker- 
butty was not the next heir to Umbika 
Churn Chockerbutty. The plaintiff ap- 
pealed, and the Subordinate Judge dismis- 
ed his appeal on two grounds ; first, that 
plaintiff was a party to the former suit and 
that that suit was dismissed on his default 
under Section 114 Act VIII of 1859; and 
secondly, that Sreedhur Chuckerbutty was 
not the nearest heir. This special appeal is 
preferred on both the above grounds. 


It is said here in the first place, that the 
former suit was dismissed under Section 110 
of the Act, and not under Section 114, and 
under the former Section the plaintiff is at 
liberty to bring a fresh suit. We are satis- 
fied that the dismissal was not under Sec- 
tion 110. That relates only to cases where 
both plaintiff and defendant are absent at 
the date on which the suit is appointed to bé 
heard. Itis clear from the grounds on which 
the default was declared that the defendant 
was not then absent, but that the defendant’s 
default had been the not taking measures to 
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serve some person with notice as ordered 
by the Court. The suit was dismissed 
under Section 114 on thə defnult of Sree- 
dhur Chuckerbatty. The present plaintiff, 
who then stood in the place of Sreedhur 
Chuckerbutty and had been admitted as his 
representative in the suit in the Appellate 
Court, was uot allowed in the lower Court 
to act as his representative, and all his at- 
tempts to carry on the case were set at 
nought, both the original Court and the 
Judge in appeal distinctly recording that 
he was no party to it, though he had been 
distitictly made a party to it. 


The next question for consideration, then, 
is whether under these remarkable circum- 
stances, Haradhun Chuckerbutty can be held 
to be precluded from again raising this 
claim. Sreedhur Chuckerbutty had not an 
interest in the former suit and naturally 
would not attend to carry it on. The only 
person whose interest it was to proceed with 
it was declared by the Courts to be no party 
to it, and was treated as if he was no party. 
Looking to the precedent of the Privy Coun- 
cil noted in the 
margin,* where in 
very much the 
game mManner,a per- 
. son interested in a 
suit was refused the right which he possess- 
ed to be made a party to it, we think that 
the present plaintiff's suit cannot be held 
precluded from trial because of the defauls 
of a party who had lost all interest in the 
former suit. The procsedings in the former 
suit were of a most summary character. 
The order passed on appeal ordering a re- 
mand and re-trial of the case was dated the 
28th December 1867, ‘The order of the 
lower Court dismissing the suit on default 
was passed on the 8th January 1868. When 
a case is remanded for re-trial, some date 
should be fixed for the re-hearing, which 
will give the parties opportunity to: appear 
and take measures to carry on the suit. It 
would seem in this case as if the lower 
Court fixed such a date as precluded the 
party most interested in the trial from re- 
appearing, and then, after dismissing the 
suit on default, refused to listen to his ob- 
jections to such dismissal on the now proved 
incorrect ground that he was no party to 
the suit. It would be shutting the present 
plaintiff out of all opportunity to have his 
claim tried if we hold that such a decision 
deburred him from re-instituting his claim. 


* 10th Moore’s Indian Ap- 
peals, page 476. Tara Kant 
Banerjee versus Puildo Monee 
Dossee and others.* 





* 5 W. R., P. C., p. 63. 
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We, therefore, set aside the decision of the | Baboos Kalee Prosunno Dutt and Jadub 


Subordinate Judge on this point. 


We also think the Subordinate Judge’s 
view of the Hindoo Law as to Sreedhur Chuc- 
kerbuttyenot being a nearer heir to Umbika 
Churn Chuckerbutty than the defendant 
Protap Narain Chowdhry is open to great 
doubt. The Subordinate Judge quotes no 
authority for his decision. Baboo Shama 
Churn in his Vyavasta Durpana would 
give Sreedhur Chuckerbutty priority over 
Protap Narain Chowdhry. The Subordinate 
Judge fiuds that there are some nearer 
heirs alive than Sreedhur Chuckerbutty. 
He does not state to whom he alludes. It 
may be that he alludes to some other person, 
aud not to Protap Narain Chowdhry. This 
issue in the case has probably not been 
thoroughly and carefully sifted in conse- 
quence of the decision on the former issue. 


We set aside the decision of the Subor- 
dinate Judge and remand the case to him 
for re-cousideration and decision of this 
point and of any other point which may 
have been raised on the appeal and which 


was not determined at the former trial, 
Costs to follow the result. 
The 6th December 1870. 
Present: 
The Hon’ble J. P. Norman, Offcrating 


Chief Justice, and the Hon'ble G. Loch 
and W. Ainslie, Judges. 


Surisdiction—Suit for dissolution of 
marriage— Section 1 Act VIIL of 
1859. 

Case No. 5 of 1870. 


Appeal preferred under Section 15 of the 
Letters Patent of the Higa Court of the 
28th December 1865, agginst the judgment 

of the Howble F. A. Glover and the 
How ble Dwarkanath Mitter, two of the 
Judges of this Court, dated the 13th July 
1870, in Special Appeal No. 547 of 1870, 
from a decree of the Zillah Court of the 
24-Pergunnahs, dated the 28th December 
1869, the said Judges having been equal- 
ly divided in opinion.* 

Anjona Dossee (Plaintiff) Appellant, 


VETSUS 


= Proladh Chunder Ghose and others (De- 
fendants) Respondents. 





* Anie, p, 182, 


Chunder Seal for Appellant. 


Baboos Sreenath Doss and Bhugobutiy 
Churn Ghose for Respondents. 


Held (reversing the judgment of Glover, J., in XIV 
W.R., p. 132) that a suit by a Hindoo mother, as the 
guardian of her infant daughter, for a declaration that 
an alleged marriage of that daughter with the defen- 
dant was null and void, is a suit of g civil nature which 
may be entertained in the Civil Courts of this country 
under the provisions of Section 1 Act VIII of 1859. 


Norman, C. J., (Lock ang Ainslie, J. J., 
concurring).—In this case, Anjona Dogsee 
sues as the mother and guardian of ber minor 
daughter Kuppoora Dossee, the defendant 
Proladh Chuuder Ghose, alleging that he 
(defendant) forcibly carried off Kuppoora 
Dossee, who appears to be an infant of about 
5 years of age, without her consent, to 
the house of one Tara Chand, and there 
went through a marriage ceremony with 
her. The suit is brought to declare this 
marriage invalid. 


The first Court made a decree declaring 
the marriage invalid. 


On appeal, the Subordinate Judge, Baboo 
Koylash Chunder Deb, on the authority of 
opinions. expressed in a’ case reported in the 
Weekly Reporter, Volume XI, page 412, 
(Ram Sarun Mitter versus Rakhal Doss 
Dutt) held that a suit to declare a marriage 
invalid could not be entertained in the Civil 
Courts under Act VIII of 1859. From this 
decision, there was a special appeal to the 
High Court, and the point on whieh the 
Judges differed was  this,—whether the 
Civil Courts of this country are competent 
to take cognizance of a suit for the declara- 
tion of the invalidity of a Hindoo marriage, 
no question of property being involved in 
the case. The opinion of Mr. Justice Glo- 
ver, which was in the negative being that of 
the senior Judge, prevailed, 


Now, the Ist Section of Act VIII of 
1859 enacts that :—‘* The Civil Courts shall 
“ take cognizance of all suits of a civil na- 
“tere, with the exception of suits of which 
“their cognizance is barred by any Act of 
“ Parliament, or by any Regulation of the 
“ Codes of Bengal, Madras, and Bombay 
“respectively, or by any Act of the Go- 
“ vernor-General of India in Council.” And 

“Section 15 of the Act provides thnt :—* No 
‘suit shall be open to objection on the 
“ground that a merely declaratory decree 


“or order is sought thereby, and it shall be 
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* tawfnl for the Civil Courts to make bind- | whieh 


“ing declarations of right without granting 
‘* consequential relief.” 


The question now ,before us is, whether 
a suit praying to have it declared that a 
marriage is invalid brought by one of the 
parties to that supposed marriage, is a suit 
of a civil nature. 
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Ifuree Chund ‚complained that Kasee 
Ram, his father-in-law, neglected to send 
his wife Ichha with her'dower to his louse, 
Kasee Rum auswered, and Ichhp pnt ina 
petition complaining of illness and alleging 
that that was a valid ground of divorce, 
and the Court was of opinion that there 
were sufficient graunds of a divorce between 
Hwee Chund and Ichha, anda precept to` 


Regulation PIL of 1793 established Courts | the Zillah Court was issued pronouncing 


of Dewanny Adawlut as Courts of Judica- 
ture for the trial of civil suits; and in order 
to see what cil suits were, as the term was | 
understood in this country at the time of | 


the passing of that Regulation, and as it is, 
understood in this country at the present i 


time, it is necessary to refer to the 8th Sec- 
tion of that Regulation. 


The Zillah Courts which are the Courts 
of Dewanny Adawlut referred to by Section 
2 were by Section 8 of the same Regulation 
‘empowered to take cognizance of all suits 
“and complaints respecting the succession 
‘Cor right to real or personal property, land, 
‘rents, revenues, debts, accounts, contracts, 
‘‘partnerships, marriage, caste, claims to 
“damages for injuries, aud generally of all 
‘suits and complaints of a civil nature, in 
“which the defendant may come within any 
“of the descriptions of persons mentioned | 
“in Section 7, provided the landed or other ! 
‘real property to which the suit or com- 
‘planing may relate shall be situated, or in 
“all other cases the cause of action shall 
“have arisen, or the defendant at the time | 
‘when the suit may be commenced shall 
“reside as a fixed inhabitant, within the 
‘limits of the zillah or city over nN 


“ their jurisdiction may extend.” 

Suits regarding marriage are, therefore, | 
treated by Section 8 of Regulation III of} 
1795, as being civil suits or at least suits of 
a civil nature. By Section 15 of Regula- 
tion IV of 1793, a rule is laid down by which | 
Judges are to form their decision, amongst 
other things, in suits regarding marriage | 
and caste, and all religious usages and insti- 
tutions, namely, according to the Muhomedan | 
Law in the case of Mahomedans, and accord- 
ing to the Hindoo Law in the case of Hin- | 
doos, 








In the Courts of the Bombay Presidency, 
numerous cases will be found in Borradaile’s 
Reports of spits relating to marringe, In 
Volume I Borradaile’s Reports, page 387, 
will be found the ease of Kasee Ram Kirpa | 


Ram versus Umburam Auree Chunu, ių | 


one, 


| In 


f 


l Agnin, in the case of Kasee Dhoollubh ver- 
sus Ruttun Baee, (page 410, idem) a divorce 
was granted to the plaintiff who was a woman 
of the barber caste on accounof her hus- 
band’s dissolute life and bad character, it’. 
heing shown that the customs that geuste 
permitted a divorce for bad_gonduct of one 
of the parties. - 


In a ease reported in Volume YI Moore’s 
dian Appeals, pnge 348 ( Ardaseer Cursetjeo 
versus Perozebaye™) which was a suit brought 
on the Heclesiastical sidef of the Sunt 
Court of Bombay for the restoration of con- 
jugal rights, their Lordships of the Privy 
Council hold ‘‘that the Supreme Court of 
‘Bombay on its Ecclesiastical side had nos 
“jurisdiction to entertain such a suit, as there 
“ €xisted such a difference between the duties 
“and obligations of a matrimonial union 
“among Parsees from that of Christians; 


i “that the Court if it made a decree had no 
|‘‘means of enforcing it, except according to 


“the principles governing the matrimonial 


i ‘law in Doctor’s Commons, which were in 


“such a case incompatible with the laws and 
“customs of the Parsees,” 


But in giving judgment, Dr. Lushingtdén 
said :—“ It may be that such laws and cus- 
“toms do not atford what we should deem as 
“between Chrisiiansan adequate relief ; but- 
‘it must be recollected that the parties them- 
‘selves could hawe contracted for the dis- 
“charge of no other duties and obligations 
“than such as for time out of mind were 
‘incident to their own caste ; nor could they 
“reasonably have expected more extensive 
‘remedies, if aggrieved, than were custom- 
“arily afforded by their gyn usages. Such 
“remedies we conceive that the Supreme 
‘“ Court on the Civil side might administer, 
“or at least se as nearly approggaing 
‘to them as circumstances would allow, | 

There is\also another case in Volume I of 


Borradaile’s Reports, page 14, (Nund Lall 
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Blugwan Doss versus Twpee Doss and 
‘Purbhoo Dass) in which the Sudder Court at 
Bombay held “ that a marriage contract to be 
“ valid} must both by the rules of caste 
‘Cand lqws of the shaster be “made with 
“counsènt of parents on both sides.” 


It is clear, therefore, that suits relating 
to marriage hive been entertained by the 
Courts of the Bombay Presidency as suits 
cogaizable by the ordinary Civil Courts. 

Suits relating to marriage deal with 
that -which in the eye of the law must be 
Areated as a civil contract, and with civil 
rights arising out of that contract. Suits 
for relief aginst contracts procured by force 
or fraud are ordinarily cognizable by Civil 


fens 


In a suit decleving the invalidity of a 
marriage, the Court could grant consequen- 
tinl relief. It might restrain the person 
alleging himself to have the rights of a hus- 
band from enforging any claim to the cus- 
tody or possession of the person of the wo- 
man founded on the supposed marriage. 


If such relief could be granted, it is not 
easy to see why a declaratory decree under 
Section 15 might uot be made. Such a 
TeClaration may be of the greatest import- 
ance toa girl circumstanced as the infant 
plaintiff is. If the marriage is in fact no 
marriage, unless she cau obtain a declaration 
from n Court of Justice that the riarriage 
‘N is null aug void, unless she can obtain the 
protecti6n which such Court can give her, 
she may be obliged to live with the defend- 
ant ina state of concubinage, or at least 
she will, be prevented from marrying any 
one else. The rights which a decree in this 
suit may protect,—with which the defendant 
yay be restrained from interfering,—the 
preservation of the pergonal purity of the 
infunt plaintiff and her right and power to 
contract T valid marriage—are amongst the 
highest rights which a human being can 
possess ; and it “Would be a matter deeply 
to be lamented if the Court had no power 
to protect and defend them. 


We have, however, no doubt of the exist- 
ence of that power. We think that a suit 
such as the present is a suit of a civil 
nature which miny be entertained in the 
- Civil Courts of this country nuder the 
provisions of Section L Act VHE of 1859, 
Bud thay view sees to me to be sauctloued 
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by the opinion of the Lords of the Privy 
Council in the case we have referred to. 


We think that the Court must have 
jurisdiction in such suit to declare the 
marriage void, if procured by fraud or foree, 
and celebrated without the consent of the 
necessary parties or without the formalities 
necessary to render ita binding marriage 
accordiug to Hivdoo Law. We must, there- 
fore, pronounce that Mr. Justice Miters 
judgment is correct. The decision of Mr. 
Justice Glover must be reversed, and the 
case remanded to the Tae apellnis Court 
for trial on the merits. 


The appellant will have his costs of both 
the hearings in this Court. 





The 6th December 1870, 


Present : 


The Hou’ble J. P. Norman, Officiating 
Chief Justice, und the Hon’ble G. Loch, 
Judge. 


Execution-sale — Bidding by decree- 
holder. 


Reference to the High Court by the Re- 
corder of Moulmein, dated the 9th April 
1870. 


Veerapah Chetty and another, Petitioners. 


The fact of a judgment-creditor bidding at a judicial 
sale without the leave of the Court, does not ipso facto 
invalidate the sale. 


Case.-—I wave taken time to consider 
this petition as one of great Importance, ag 
affecting in fact to a large extent the title to 
landed property in Moulmein. 


The petitioners, as the judgment-credi- 
tors of Messrs. Gardner Brooke and Co., took 
in execution a house belonging to that firm, 
and at the judicial sale which ensued became 
the purchasers, Thirty days from the date of 
the sale having elapsed, they now move for a 
formal order confirming the sale. The diffi- 
culty I find in disposing of the motion arises 
out of a case which has been cited ( Ban- 
dhoo Roy aud others versus Ilonooman 
Singh aud others, TIL Bengal Law Reporte, 
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Appellate Decisions, page 820)* in which 
Mr. Justice Norman thus stated the practice 
on the point prevalent in the High Court in 
its original jurisdiction. 





* The 29th April 1869, 
Present: 


The Hon'ble J. P. Norman and the Hon'ble E, Jackson, 
Judges. 


Case No. 2620 of 1868. 


decision passed by the Additional 
Judge of Bhaugulpore, dated the 20th July 1868, revers- 
ing a decree of’ the Principal Sudder Ameen of that 
District, dated the 9th April 1867. 


Bandhoo Roy and others (Plaintiffs) Appellants, 


9 
Special Appeal from a 


versus 


Honooman Singh and others (Defendants) Respond- 
ents. 


Baboos Chunder Madhub Ghose and Anund Chunder 
Ghosal for the Appellants. 


Baboo Kalee Krishna Sein for the Respondents. 


Norman, J.—Honooman Siyen, having obtained a 
Jre at the plaintiff, applied to the Court for exe- 
cution of attachment of a decree in a sult of Bandhoo 
Roy and others against Karu Mabato and others for 
rupees 948. The Court made an order upon this appli- 
cation, aud under Section 286 of Act VIII of 1859 
issued a written order prohibiting the now plaintiff 
Bandhoo Roy from receiving, and Karu Mahato from 
making, payment of the amount decreed until the fur- 


ther order of the Court. 


This order was served, as prescribed by Section 239, 
by fixing up the order in some conspicuous part of the 
Court-house and by delivering copies of the written 
order to the judgment-debtor. The attached decree 
was sold by public auction after the usual proclamation, 
and realized rupees 20 only. The plaintiff's contention 
is that the sale is irregular, inasmuch as the prohibitory 
order under Section 236 was not served on him. But 
the Judge, 1 think rightly holds that the service 
of the prohibitory order having been in accordance 
with the provisions of Section 236, was legal and re- 
gular, and therefore dismisses the sult. lhe plaintiff 
isnot entitled to the particular relief which he seeks 
in this suit, and we must therefore dismiss the pre- 


sent appeal. 


There seems, however, strong reason to suppose that 
the sale of this decree has worked a gre't oppression 
on the plaintiff. The facts are not clearly stated in the 
judgment of either of the Courts, but I am led to infer 
that the defendant, having caused the decree to be put 
up for sale, bought it for rupees 20, and shortly 
afterwards realized by sale of the property of Karu 
Mahato rupees 975. Upon that I desire to observe; 
first, unless there was some very good reason, of which 
nothing appears, the Court in executing the defendant S 
decree ought not to have sold the plaintif J decree 
agamst Karu Mahato, bat ought to have required the 
defendants to proceed to enforce that decree by its own 
process ;—appointing a manager under Section 243, 
if necessary. By so doing the Corrt would have worked 
out the plaintiff's lion under the attachment and se- 
cured the rights of all parties. ‘The object of allowing 
a decree-holler to attach and sell his debtor's property 
is to ensure that the property may be rea ized “or 
turned into cash in order to satisfy the decree, 
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“ It appears to me to be a matter of grave 
“doubt whether a decree-holder, causing 
“property of his debtor other than mere 
“chattels, such as household furniture, 


If a money decree is attached, unless it is shewn 
that there are no means of realizing the amount of the 
decree, or no prospect of doing so within a reasonable 
time or except at an expense to which the attaching 
creditor ought not to be put, to sell the decree is not 
to realize the debtor’s property, but to sacrifice if by 
selling the chance of realizing it. The whole spirit of 
Act VIII shows that in executing decrees, the Court 
is not to lose sight of the interest of the judgment- 
debtor. In securing payment to the decree-holder, 
it is the duty of the Court to do so without any un- 
necessary injury to, or sacrifice of, the property of 
the debtor. A very large discretion for that pur- 
pose is reposed in the Court, particularly by Sec- 
tion 243, It certainly never was intended that decree- 
holders should be encouraged or even enabled to 
speculate in purchases of the property of distressed men 
at an under-value. In any case in which property is 
brought to sale, and the price offered is wholly inade- 
quate, it seems to me that the Judge ought to hesitate 
before he allows the sale to proceed. 


Secondly, it appears tome to be a matter of grave 
doubt whether a decree-holder, causing property of his 
debtor other than mere chattels, such as household fur- 
niture, cattle, grain or the like to be put up for sale, can 
bid at the sale without having first obtained the leave of 
the Court for that purpose. According to the practice 
on the original side of the High Court, wherever a 
decree-holder desires to buy land or other like property 
at a sale in execution of the decree against his debtor, 
he obtains express leave frum the Court to bid. For 
myself I make it an inflexible rule not to make an order 
empowering the decree-holder to bid, unless notice of the 
application for leave to bid at the sale has been given 
to the debtor or his agent, except iu cases where the 
debtor cannot be found and has gone away leaving no 
agent to represent him. If such an order is made on 
notice and the sale is fairly conducted, the debtor has 
the benefit of the competition of the decree-holder as 
an additional bidder at the sale, and the price is likely 
to be enhanced. 


If the decree-holder who is bringing the property 
to sale does uot himself intend to buy, his interest is 
the same as that of the debtor, namely, that the property 
should be sold at the best price that can be got. But 
if the decree-holder is allowed to buy as an intending 
purchaser, he acquires an interest adverse to that of the 
debtor, adverse to that of the only character in which 
the decreo-holder is recognized by the Court, to buy 
the property at the lowest possible price. And, there- 
fore, the debtor has a right to be placed in a cundition 
to know what is going on, and to watch the conduct 
of the sale officers of the Court who, in lotting and 
describing the property, stating its advantages and 
disadvautages, act and cannot but act under the instruc- 
tions of the decree-holder, 


The practice on the original side of this Court follows 
that of the English Courts of Equity. See Sydney 
Smith’s Chancery Practice, Volume II, page 185; 
Owen vs. Foulkes, 6 Ves., 630, and the cases on the 
subject collected in Fisher on Mortgages, 502. 


In English Courts of Common Law, the security of 
the debtor is of a different kind. The English Sheriff 
is held personally responsible for any abuse by his 
officers, It is laid down that on a seizure of goods in 
execution, the Sheriff should not sell for a price which 
is grossly inadequate, but should return that the goods 
remam in his hands for want of buyers. On this, the 
plaintiff usually sues out another writ, namely, of 
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“eattle, grain, or the like, to be put up for 
"sale, can bidat the sale without having 
“first obtained the leave of the Court for 
“that purpose. According to the practice 
“on the original side of the High Court, 


venditioni exponas, commanding the Sheriff absolutely 
to sell, and he is then justified in selling at any price 
he can get, It is the duty as well as the interest of the 
Sheriff to sell at the best price he can. The Sheriff is 
not responsible for selling at au under-value, unless he 
is guilty of some fraud or mal-practice. But in Phillips 
versus Bacon, 9 East, 298, a party recovered £500 
damages against a Sheriff on a declaration alleging that 
he had fraudulently and negligently sold the plaintiff's 
goods very much below their value. 


The old practice in Courts of Common Law in England 
was that the Sheriff might either appraise and sell the 
goods without any enquiry, or else he might appraise 
the goods by a Jury, und then sell them,—see Dalton on 
Sheriffs, page 147. 


In Sayre’s case, (Crokes’s James, 426) the Under- 
Sheriff of the County of Buckingham persuaded the 
Jury-to appraise the goods of a poor man which were 
well worth £80 at £22-13-4, and delivered them to the 
plaintiff for the same sum. The Court of King’s Bench 
held that it was oppression punishable at the Assizes 
by indictment, and ordered the Under-Sheriff, who was 
an attorney, to be brought before them. 


The facts are not fully before us; but I have a strong 
impression that it may turn out that the plaintiff ia 
this case has an equity to havo the amount realized by the 
defendants under the purchased decree applied in satıs- 
faction of the money due from him to thé defendants. 


The case may stand over for three weeks in order 
that the plaintiff's vakeel may consider whether any 
remedy is open to the plaintiff on the plaint as it stands: 
if not, the present suit must be dismissed without costs, 
and without prejudice to such proceedings as the plaint- 
iff may be advised to take in accordance wits the sug- 
gestions I have thrown out, 


Jackson, J.—I also think that this appeal on the 
points on which it has been preferred must be dismissed. 
The procedure in execution and attachment as respects 
the written order, service of which is taken exception 
to, seems to have been strictly regular. The written 
order was proclaimed in Court, and a copy of it was 
served on the judgment-debtor. The decree which the 
present respondent had in this manner attached was 
subsequently brought to sale, and itis not contended 
that the sale was unfairly or improperly conducted. The- 
result of it was that a decree worth nearly 1,000 rupees 
was sold for 20 rupees. It would have been better, 
with the light now thrown on the facts, had the Court 
exercised its power under Section 243, stopped the sale, 
and appointed a manager to execute the decree instead 
of selling. it. The Court, however, would at the time 
of sale haye no knowiedge whether the decree was 
worth 10 rupees or 1,000 ‘rupees. In such cases the 
usual practice in the Mofussil Courts is that the judg- 
ment-debtor whose property is being sacrificed should 
move the Court to exercise its powers under Section 
243. There is nothing stated before us to show that 
the judyment-debtor in this case was vigilant over his 
own interest ortook any action inthe matter. It may 
be that he had no notice of what was going on. I have 
no objection to the case standing overfor three weeks, 
as proposed by my learned collMague. 


The 3' th July 1869—Norman, J.—The plaintiff's suit 
must be dismissed with costs, and without prejudice to 
any proceedings he may be hereafter advised to take 
with reference to the suggestions contained in our judg- 
ment. 


| 


“wherever a decree-holder desires to buy 
“land or other like property at a snle in 
“execution of the decree against his debtor, 
“he obtains express leave from the Court to 
“bid. For myself I make it an inflexible 
* rule not to make an order empowering the 
“decree-holder to bid unless notice of the 
“application for leave to bid at the sale has 
“been given to the debtor or his agent, ex. 
“cept in cases where the debtor cannot be 
“found and has gone away Jeaving uo agent 
“ to represent him, 


“Ifsuchan order is nate on notice and 
“the sale is fairly conducted, the debtor hns 
“the benefit of the competition of the de- 
“ eree-holder as an additional bidder at the 
“sale. and the price is likely to be en- 
“ hanced. 


“ If the decree-holder who is bringing the 
“ property to sale does not himself intend 
“to buy, his interest is the same as that 
“of the debtor, namely, that the property 
“ should be sold at the best price that can be 
“got. Butif the decree-holder is allowed to 
“buy as an intending purchaser, he acquires 
“an interest adverse to that of the debtor, 
“adverse to that of the only character in 
“ which the decree-holder is recoguized by 
“the Courtto buy the property at the 
“lowest possible price.’ And, therefore, 
“the debtor hasa right to be placed ina 
“condition to know what is going on, and 
“to watch the conduct of the sale officers 
‘of the Court who, in lotting and describ- 
“ing the property, stating its advantages 
“and disadvantages, act and caunot but act 
“under the instructions of the decree- 
“holder. 


“The practice on the original side of this 
“ Court follows that of the English Courts 
“of Equity. See Sydney Smith’s Chancery 
“Practice, Volume II, page 185; Owen 
‘ys, Foulkes, 6 Ves., 630; and the cases 
‘on the subject collected in Fisher on Mort- 
“ pages, 502,” i 


This case was first brought to my notice 
when the petition of Tsan Hla (C. Mis. 
No. 173 of 1870) was before me, and I 
considered the language used by the High 
Court so plain as to leave this Court (the 
practice of whieh is by Section 21 of Act 
XXI of 1863 made dependent on that of the 
High Court in its original jurisdiction) no 
option but to reject the application. Mr. 
Aubrey, however, who appeared upon the 
present petition, has argued so strongly, and 
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think so reasonably ngninst the appli- | which his Lordship describes as a desirable 
A cag p 
cahbility of the law to British Burmah on | one, viz., the enhancement of the price of 
the ground of the radical difference obtain- 
ing here in the proceedings connected with 
judicial sales, that I am induced to make | says in effect at every bid, I am walling to 
the matter the subject of a reference. | egtimate the property of my judgment-debt- 
He has, moreover, contended that under 
the provisions of Act VIII vf 1859, in : 
enses in which objections are not taken | more, it seems to me, he relieves the estate of 
by an interested party within 30 days from | the judgment-debtor aud evables it to satis- 
the sale, the sale must be confirmed as a 
matter of coursg, and that at least it must 2 
be considered K within the rule fieri non ; tastance of what I mean, There were but 
debuit factum valet. The precise point | three bidders present, and the property fetch- 


would not appear to have n a their | ed its full value. It is alleged with consi- 
‘dshi t the time of the decision | ae , 
ee lis | derable probability that had the attaching 


the property sold. The judgment-creditor 
or at so much; and the more he bids the 


| fy other claims, The present case is an 


' creditor not been desirous of purchasing, the 
The Civil Procedure Code contains no | 
clause restricting the right of the attaching E E A E 
creditor to bid at the sale, and the practice ; * p e : 
is rested by his Lordship on analogy to, 
home practice in equity, confirmed by con-: The policy of the Court of Chancery to 
siderations of expediency. i which his Lordship refers has, I may ‘add, 
_  t——more especially in the matter of opening 
The difference in the mode of executing | p y p 8 
money decrees upon land here and nt home 
prevents us from having, I think, the bene- | Foulkes, 9 Ves, page 348, is also, I believe, 
fit of analogy in a matter in parz materia. | iii an authority)—uever been supported on 
There is nothing at home equivalent to 
the judicial sale in India in execution of a 
money decree. | pronounced by some of the ablest text wri- 


contest would have ended much sooner and 


biddings (for which the case cited Owen vs. 


l 
lany principle, and hag been unhesitatingly 


l ' ters, including the learned author of Smith’s 
Nor is there in the practics prevalent here Chancery Practice cited by his Lordship 
with reference to judicial sales the danger oe 
his Lordship has pointed out in the case be- (see 6 Ed., page 592), to be uusatisfac- 
fore him. It is true, as his Lordship observes, | tory. 
that where an abstract of title is prepared. | 
it is possible for the party preparing it to | I may add that by an order of this Court, 
describe the property in such a manner a8 | ine attaching creditor is treated in every 
to deter purchasers. Here, however, thai; . eee 
practice does not obtain, nor is there in -Tespect as a stranger with reference to Sec- 
Moulmein any other preliminary to a judicial | tion 253 of the Civil Procedure Code. 
sale of land than the announcement by the i 
Conrt that the right, title, and interest of 
A B in certain premises described by refer- 
ence to a Government graut are to be sold. 
I eavnot therefore see, in the fact af the 
attaching creditor bidding for property in| Does the fact of the petitioners having 
Moulmein. the ill effect anticipated by the] bid at the sale without the leave of the 
lenrued Judge. The judgment-creditor bid- 
ding for the property has no doubt the same 
desire us any other intending purchaser to 
obtain the property as cheaply as he may, Judgment of the High Court :— 
but be has no opportunity than n stranger 
of affecting the Ha | ia a As Norman, C. J.i—We have no doubt that 
referred to b tr. Justice Norman. It . ; ni 
seems to me, siete thas the only result on question must be answered in the nega- 
‘that ean be produced by his bidding is that | "Ye. 


| In the present case, the question I would 
| submit to their Lordships is,— 


| Court, ipso facto invalidate the sale ? 
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The 18th August 1870. 
Present : 


The Hen’ble E. Jackson and Dwarkanath | 
Mitter, Judges. 





Right of a Sebait—Sale. 
Case No. 182 of 1870. 


Special Appeal from a decision passed by 
the Judge of Cuttack, dated the 14th | 
December 1869, affirming a decision of 
the Officiating Moonsiff of Pooree, dated 
the 26th August 1869. 


Drobo Misser (one of the Defendants) 
Appellant, 


VErTSUS 


Srineebash Misser and others (Plaintiffs) 
Respondents, | 


Baboos Mohendro Lall Mitter and Obhoy 
Churn Bose for Appellant, 


Baboo Chunder Madhub Ghose for Re- 
spondents. 


The right ofa Sebait to perform services for a Hindoo 
idol caanot be sold in execution of a decree, 


Mitter, J—We are of opinion that the 
conclusion arrived at by the lower Courts. in | 
this cases correct. There cau be no donbt 
whatever that the right which the defend- 
ant, special appellant, alleges to have pur- 
chased was one whith could not be sold in 
execution of a decree. The Sebnit of a 
Hindoo idol has to perform services for the 
idol, that is to say, to perform the worship 
of the idol and to prepare food for it, and 
such aright canuot be sold at a public sale 
in execution of a decree. The special ap- 
pellant has failed to give us any authority in 
support of his contention, aud we do not 
therefore find any reason for disturbing the 
judgment of the Lower Appellate Court. 


The plaintiffs have established to the 
sutisfaction of the Lower Appellate Court 
that they had aright to maintain this suis ; 
and on this point no objection has been 
taken before us in special appeal. 


The special appeal is dismissed with 
COSLB, | 
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The Ist December 1870, 
Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges, 


Injunction—Section 92, Civil Proce. 
dure Code. 
Case No. 282 o® 1870, 
Miscellaneous Appeal from an order pass- 
ed by the Subordinate Judge of Hooghly, 
dated the lst August 1870. 
Prosunno Moyee Dossee and others (Defend- 
ants) Appellants, 


Versus 


Wooma Moyee Dossee (Plaintiff) Respon- 


dent, 


Baboo Gopal Lall Mitter for Appellants, 
Mr. R. T. Allan for Respondent, 


An injunction cannot be issued under Section 92 
Code of Civil Procedure, on a mere allegation that the 
defendant wishes to realize debis by’bringing actions 
in Court, without proof of an intention of waste, 
damage, or alienation, 


Loch, J.—Szcrion 92 of the Code of Civil 
Procedure requires that previous to the issu- 


ing an injunction, it must be shown to the 


satisfaction of the Court that the property 
which is in dispute in the suit is in danger 
of being wasted, damaged, or alienated by 
auy party to the suit. Now, even if wa 
were to admit that the property referred to 
in the proceedings of the Subordinate Judge 
is the property in dispute in the suit, yet no 
allegation has been made on the part of the 
petitioner, plaintiff in the pauper suit, that 
it isin danger of being wasted, damaged, or 
alienated. All that she says is that the de- 
fendant wishes to realize the debts due to 
her by briuging actions in Court, and no 
proof whatever is given that there is any in- 
tention of such waste, damage, or alienation, 
Under such circumstances, we think that 
the order of the Subordinate Judge issuing 
the injunction upon the defendunt must be 
set aside, with costs, as contrary to law, 


A 
_ etter, 
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The lst December 1870. 
Present : 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges, 


Possession—Tenancy—Rights, 


Case No. 1826 of 1870. 


Special Appeal I a decision passed by 
the Judge of @4-Pergunnahs, dated the 
24th March 1870, affirming a decision of 
the Sudder Moonsiff of that District, 
dated the 30th July 1869. 


Nazir Lushkur and another (Plaintiffs) Ap- 
pellants, 


VETSUS 


Golapooddeen Lushkur and others (Defend- 
ants) Hespondents. 


Baboo Mohendro Lall Mitter for Appel- 
lants. 


Baboo Romanath Bose for Respondents. 


The mere fact of possession, as tenants for a certain 
number of years, cannot create sny right to retain pos- 
session 4s against a person to whom the proprietor has 
granted a lease. i 


Mitter, J.—WE are of opinion that the | 
judgment of ‘the Lower Appellate Court 
ought to be reversed. The title of the 
plaintiff has been proved, and it is therefore 
for the defendants to show under what right 
they are entitled to hold the lands in ques- 
tion. The mere fact that they have been in 
possession. of those lands, as tenants for a 
certain number of years, cannot create any 
right in their favor to retuin that possession 
against the will of the proprietors. No 
question relating to Section 6 of Act X of 
1859 arises in this case, and it is admitted 
by the Judge in his judgment that the de- | 
fendants have altogether failed to prove the i 
nature of their tenure. Under these cir- 
cumstances, it is quite clear that the pro- 


prietors of the lands in suit were fully com- |. 


petent to grant a lease to the plaintiff, and 
that the plaintiff is entitled to recover pos- 
session of those lands from the defendants 
who have uo permanent right therein. 
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The Ist December 1870. 


Present: 


The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 


Section 4 Regulation XVI of 1797-— 
Execution— Security — Liability of 


sureties. 
Case No. 289 of 1870. 


Miscellaneous Appeal from an order passed 
by the Additional Judge of Nuddea, dated 
the 25th July 1870. 


Nuffer Chunder Paul Chowdhry and another 
(Petitiouers) Appellants, 


VETSUS 


Soorendro Nath Roy (Opposite Party) Re- 
spondent. 


Baboo: Sreenath Dass for Appellants. 


Mr. R. T., Allan aud Baboos Mokendro 
Lall Shome and Grish Chunder Mooker- 
jee for Respondent. 


The object of security taken from the holder of a 
decree from which an appeal has been preferred to the 
Privy Council, is to indemnify the appellant for any 
loss he may suffer owing to execution being taken out 
during the pendency of the appeal. If the decree-holder 
does not execute the decree, the terms of the security 
bond of themselves fall to the ground, and the surety 
cannot in any way be made liable for costs or any thing 
else awarded by the Privy Council. 


Loch, J.—THE facts of this case are these : 
—QOne Heeramoney Burmoney sued to reco- 
ver possession of her husband’s share of the 
moveable and immoveable property against 
Soorendro Nath Roy. Her suit was dis- 
missed by the first Court, and on the Ist 
February 1864, she, on appeal to the High 
Court, obtained a decree. Soorendro Nath 
appealed to the Privy Council, and while 
the case was pending there, Heeramoney 


The decree of the Lower Appellate Court (prayed to be allowed to take out execution 


is therefore reversed, and that of the Court|in 1864. Before taking 


out execution, 


of first instance restored with all the costs | she was required to give security. Pran- 


of this litigation. 


kissen Paul became the surety, and nothing 
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execution case was struck off the ‘Ale of the | that if Heeramoney did not avail herself of 
Court executing the decree. In 1867, | that order, the surety is still liable, unless 
Heeramoney again applied to take out exe- | his liability is cancelled by an order of’ th» 
cution *of her decree, and again she was | Court. 

required to furnish security for the moveable 
property, and Nuffur Chunder Paul- “how- 
dhry became surety to the extent of 10,000 
rupees on the 9th September 1867. On 
the 16th September 1867, the Judge direct- 
ed enquiry to be made as to the sufficiency 
of the security. On the 28th July, or as is 
said by the respondent, 28th May 1868, the 
security was accepted as sufficient, and the 
decree-holder was permitted to execute her 
decree. The decree of the High Court was, 
however, on the 7th July 1868, reversed by 
the Privy Council* who dismissed the suit of 
Heeramoney, and no execution on the part of 
Heeramoney was ever taken out. Sodrendro 
Nath Roy now seeks to execute his decree 
for costs against the sureties, and the lower 
Court has held that they are liable to him 
for costs. 


The argument for the respondent cannot, 
I think, be sustained. Heeramonev, on ob- 
taining her decree, applied to the Court in 
the usual way to be allowAl to execute her 
decree, nnd under the provisions of Section 
4, Regulation XVI of 1797, the Court were 
empowered to order the jugigment passed by 
them to be carried iuto execution, taking 
sufficient security from the party in whose 
favor the same was passed for the due per- 
formance of such order or decree as Her 
Majesty should think fit to mnke on the 
appeal. 


Security was, accordingly, tendered and 
accepted by the Court. But for reasons 
best known to herself, the decree-holder did 
not take advantage of the order of the Court, 
and took no steps to execute the decree. 

In appeal from that order it is urged | So that, in fact, the property remained un- 
that as no execution has ever been taken out, | touched by the decree-holder, and the judg- 
the sureties cannot be held liable. On the; ment-debtor received no injury whatever. 
other hand, it is urged that whether execu- | Now, the object of the security is no doubt 
tion was taken out or not is immaterial ; | to indemnify the appellant for any loss he 
that the sureties had entered into a contract | mny suffer, owing to the execution being 
with the Court; they voluntarily bound | taken out by the decree-holder during the 
themselves, and this engagement of theirs; pendency of the appeal in the Privy Council, 
must be looked upon asa kind of mortgage | and the security was given for the very 
of their property, or, as said by another | purpose of ennbling the decree-holder to 
pleader for the respondent, a decree by con- | execute her decree. If she did not choose 
fession of judgment; that the parties are] to execute her decree, the terms of the se- 
bound by the order of the Court accepting | eurity-bond would have themselves fallen 
the security and directing the execution to | to the around : it was only on her executing 
proceed ; that they having voluntarily exe-|the decree that the surety beeame linble. 
cuted the security-bonud, could not resile by | The decree-holder might have come to the 
stating that no consideration was given ; | Court the day after the security was accept- 
that the question of consideration does not! ed, and stated to the Court that for certain 
enter at all into a matter of this kind, and | circumstances «Ido not wish to gxecute 
the parties who are thus*bound by the order | my decree,” and. the position of the parties 
of the Court cannot be relieved from their; would have remained as before. So here, 
responsibility unless by an order of- the | though the order was passed, yet as Heern- 
Court; that, in fart, the sureties have money did not choose to execute her decree, 
by their own acts taken the place of the| the position of the parties remained un- 
decree-holder, and have rendered themselves , changed, and the surety could not in any 
liable for every thing tnat she was liable | wry be made liable for costs or any thing 
for; that, in fact, they are in the position | else which were awarded by the decree of 
of a party who becomes surety for a crimi- f the Privy Council. 
nal, and if the criminal escape the surety 
would be liable to forfeit the amonvt of his 
security bond ; that the contract was betweert 
the surety and the Court, and the Court had 
made an order accepting the security and fees. 


further seems to have been done, und the} directing execution to be taken out; and 
| 
l 


I think, therefore, the order of the lower 
Court must be set aside with costs, one 
hundred rupees being allowed for pleader’s 


* 10 W. R., P. C., p. 33, Mitter, J.—~I concur, 
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The 3rd December 1870. 
Present : 


G. Loch nnd Dwarkanath 
Mitter, Judges. 


The Hon’ble 


Res adjudicata—Obiter dicta. 


Case No. 1942 of 1869 under Act X of 
1859. 


Special Appeal from a decision passed by 
the Officiating Judge of Rajshahye. dated 
the 20th May 1869, reversing a decision 


Jardine Skinner & Co, (Plaintiffs) 
Appellants, 


VErSUS 


Dwarkanath Chuckerbutty (Defendant) He- 
spondent, 


Messrs R. T. Allan and J. S. Rochfort for 
Appellants, 


Baboo Grija Sunkur Mojoomdar for Re- 
spoudent. 


Where a suit for arrears of rent at enhanced rates 
for a certain vear was dismissed for want of notice, but 
the Court also found that the pottah set up by de- 
fendant was not genuine, TELD that that decision was 
no bar to a subsequent suit by the same plaintiff for 
arrears of rent atcnhanced rates for a subsequent year. 


A matter which is directly adjudicated upon by a Court 
of competent. jurisdiction can be treated as res adjudicata, 
but not matters determined for collateral or incidental 
purposes only, 


Mitter, J—Tux plaintiffs in this ease had 
previously brought a suit against the defend- 
ant for arrears of rent for a certain year. 
Those arrears were claimed at enhanced rates, 
and oneof the pleas set up in defence was 
that the tenure was protected from enhance- 
ment under a mowrosee pottah executed by 
the predecessors of the plaintiffs, 


That case was ultimately dismissed by the 
Revenue Court for want of notice, but one 
of the conclusions arrived at by that Court 
was that the pottah put in by the defendant 
was not a genuine document. 


The present suit has been brought for the 
arrears of a subsequent year, namely, 1272 
B. S, 


The Lower Appellate Court hae dismissed 
the suit upon die 


d 
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1s protected from euliaucemeut, inasmuch as 


the pottah isa genuine instrument, 


The only point urged in special appeal is 
that the question, namely, whether the tenure 
is liable to enhancement. or not, has been set 
at rest by the decision of the Revenue Court 
in the former suit, and that the Judge was, 
therefore, wrong in holding the pottah to be 
A genuine instrument contrary to that final 
decision. 


I am of opinion that this contention is not 
Found, 


I think it is pretty clear that no question 
uder Section 2 can arise in this case. The 
two suits are for arrears of rent for different 
years, and it is therefore clear that the causes 
of action upon which they are respectively 
founded are different. Section 2, it must be 
remembered, bars the cognizance of the suit, 
and no question as to whether this suit is 
cognizable or not can possibly arise. 


There remains, then, the doctrine of 
estoppel by previous judgment, upon which 
so much stress has been laid by the learned 
pleader for the appellants. I have already 
expressed my views on this subject in special 
appeal No. 1036 of 1870*, and I would there- 
fore confine myself to the particular reasons 
which have induced me to come to the con- 
clusion that that doctrine is not applicable 
to the present case, 


In the first place, I have never heard of 
a case in which a decision ; which was ulti- 
mately passed against a particular party, hag 
been treated in a subsequent suit as an 
estoppel in his favors The former suit was 
dismissed upon a preliminary gronnd, and 
however proper it might have been for the 
Court by which that ense was heard to ex- 
press its opinion upon the enhancibility or 
otherwise of the tenure in order to meet the 
convenience of the appellate Courts above 
it, it seems to be quite clear that that opini- 
on was not the ultimate ground of its deci- 
sion, which was a decision adverse to the 
plaintiffs. That opinion must be considered 
in the present case as a mere obiter, inns- 
much as it was not absolutely necessary for 
the disposal of the former suit, which was 
bad upon a preliminary ground, It has been 
said that the defendant had preferred a spe- 
cial appeal to this Court against the finding 
of the lower Court upon the spurious charac- 
fer of their pottah, and that this Special ap- 
peal was rejected by a Division Bench of 
this Court a3 groundless, But the rejection 


— 





* Will appear in a subsequent num ber, 
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of the special appeal cannot amount to any | 


thing more than that this Court did not 
find any point of law upon which it could 
interfere with the decision of the lower 
Court. , 


In the next place, I am of opinion that 
the question as to whether the tenure is li- 
able to enhancement or not, was not ‘directly 
before the Court on the former occasion. 
That question was raised it is true; and the 
Court before which it was raised was fully 
competent to decide upon it, so far as such 


decision was necessary for the disposal of | 
that suit, which was a suit merely for arrears | 
_ former case, and itis not shown that their 
question which that Court. had directly before ! title is derived from any of the persons who 
if was, whether the plaintiffs were entitled ; were made defendants in that case. 


To! clear, therefore, that so far a3 these defend- 


of rent for a particular year. But the only 


or not. 
decision 


those arrears 
the former 


to recover 


this extent, might 
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Court in the former suit, on the non-mow- 
rosee character of the tenure, would have 
operated as an estoppel in such a case ? The 
arrears claimed in the former case might 
have amounted to a rupee, whereas the te- 
nure itself might have been of immense 
value. The matter which is directly ad- 
judicated upon by a Court of competent 
jurisdiction can be treated as res judicata, 
but the case is quite differevt with mutters 
determined for incidental or collateral pur- 


poses ouly, 
e 


Lastly, it is admitted that some of the de- 
fendants in this case were not parties to the 


It is 


ants are concerned, the former decision can 


have been treated as res adjudicata if it} neither be set up asa bar nor as conelusive 


had been passed upon the merits; but no 


evidence ; and this circumstance alone is, 


further. It is to be borne in mind that! in my opinion, sufficient to justify the rejec- 


the Revenue Courts had no jurisdiction to 
make a mere declaratory decree to the effect 
” that a particular tenure was liabie to enbance- 
ment. No such jurisdiction was ever given 
to them, as will be seen from the provisions 
of Section 23 Act X of 1859, which defined 
the particular classes of suits which they 
were authorized to try. There can be no 
ground therefore for contending, that the opi- 
nion expressed by the Revenue Court inthe 
former suit, upon the question ofenhancibility, 
isto be treated as any binding Ceclaration 
upon that point, How then can it be snid, 
either that that question was directly before 
the Court on the former occasion, or that that 
Opinion can be treated as res judicata in the 
present case, which is brought for an entirely 
different subject-matter aud upon an alto- 
gether different cause of action. It has been 
said that the nature of the two elaims is the 
same, inasmuch ag they ave both for arrears 
of rent. But the claims are de facto different. 
nlthough they are identical in nature ; and it 
is therefore clear that the nature of the claim 
has nothing to do with the question now 
under our consideration. Suppose, for in- 
stance, that the present suit was brought by 
the defendants for the recovery of the 
tenure itself, either under Clause 6 Section 
23 of Act X of 1859, or before the Civil 
Court under the Full Bench Decision of this 
Court in the case of Gooroo Doss Roy”. 
Contd it have been contended for a moment 
thut the opinion expressed by the Revenue 
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tion of the plea of estoppel altogether, 


With reference to the defendants nbove 
referred to, the Lower Appellate Court was 
perfectly right in holding that the former 
decision was not conclusive ; and it could 
not, therefore, hold in the same case as against 
the other defendants, that the same pottah 
which it had once found to be a genuina 
instrument was a spurious one, I see no 
reason whatever why we should press the 
doctrine of estoppel to such a length. 


For the above reasons, I would dismiss 
this special appeal with costs. 


Loch, J.—The delay in disposing of this 
case has been occasioned by time having 
been given to the special appellant to show 
that Mr. Campbell, the Speci:.1 Commissioner, 
had authority to dispose of the rentesuit 
tried by him on appeal in 1862, as his antho- 
rity to do so had been denied by the Judge 
of Rajshalye in his judgment of 19th Febru- 
ary 1867. A letter from the High Court of 
20th June 1868, No. 122, has been produced, 


‘giving the Special Commissioner jurisdic- 


tion to try the former case, so that the objec- 
tion taken by the Judge of Rajshahye to the 


jurisdiction of the Special Commissioner fallg 


to the ground. I am, however, of opinion 
hat the judgment come to by the Special 
Commissioner on that occasion cannot be 
treated as an estoppel, and I concur with 
my colleague that this special appeal should 
be dismissed, Jt is dismissed with costs, 
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The 6th December 1870. 
Present: 


The Hon'ble F. B. Kemp and Dwarkanath 
Mitter, Judges. 


® 
Appeal— Review—Jurisdiction — Sec- 
tion 58 Act X. 1859. 
® 


Case No. 223 of 1870. 


Miscellaneous Appeal from an order pass- 
ed hy the Judge of Backergunge, dated 
the 28th March 1870, affirming an order 
of the Deputy Collector of that District, 
dated the \6th July 1869. 


Soobul Chunder Gooho (Defendant) 


Appellant, 
versus 


Tumeezooddeen Chowdhry and others 


(Plaintiffs) Respondents. 


Baboo Sreenath Doss for Appellant. | 


Mr. R. T. Allan aud Baboo Kalee Wohun 


Doss for Respondents. 


A Deputy Collector has no right to entertain a peti- 
tion for review of judgment under Section 58 Act X of 


1859, after “his decree has been modiñ'd by the Judge 


iu appeal. 


Mitter, J.—WE see no reason to interfere 
with the decision of the Lower Appellate 
Court. It is quite clear that the decree 
passed by the Deputy Collector was modified 
by the decree of the Judge on appeal, and, 
under such circumstances, the Deputy Col- 
lector had no right to entertain a petition 
for review of judgment under the provisions 


of Section 58 of Act X of 1889. 


Se 
— + e 


We dismiss the appeal with costs. 
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The 6th December 1870. 
Present : 


The Hon’ble F. B. Kemp and DWarkanath 
Mitter, Judges. 


Decree—Instalments—Limitation. 
Case No. 284 of 1870. 


Miscellaneous Appeal from an order pass- 
ed bu the Officiating Judge of Backer- 
gunge. dated the 20th May 1870, revers- 
ing anorder of the Officiating Moonsiff 
of Burrisaul, dated the 4th March 1870. 


Kristo Chunder Shaha and another (Decree- 
holders) Appellants, 


VETSUS 


Oomed Ali and others (Judgment-debtors) 
Respondents. 


Baboos Kalee lohun Doss and Jogendro 
Chunder Bose for Appellants, 


Mr. H. E. Mendies for Respondents. 


When a decree provided for payment by instalments, 
and authorized the decree-holder. in case of default, 
either to proceed to execute the whole of the decree at 
once, or to recover each instalment as it fell due, and 
the decree-holder adopted the latter means of recover- 
ing his claim: 


Igun that in taking steps to keep his decree alive, 
he was within time for three years from the date on 
which the instalment fell due. 


Kemp, J.—One Kishen Chunder Shaha 
obtained a decree against Sheikh Boodhye 
and others for asum of 550 rupees on the 
8th of September 1865. The decree stipu- 
lated that the aforesaid sum was to be paid 
by instalments, the first instalment of 175 
rupees in Pous P272, the 2nd instalment 
of 200 rupees in Pous 1273, and the 
balance of rupees 175 in Pous 1274. The 
decree, which was on confession of judg- 
ment, further provided that the decree- 
holder was empowered, in the event of the 
judgment-debtor defaulting in the payment 
of nny one kist, to execute the decree for 
ihe whole debt. It appears that when the 
kist of Pous 1272 fell dne, the judgment- 
debtor paid a partion of it in cash and ask- 
ed for and obtained an extension of time up 
to Pous 1273. The decree-holder then took 
out execution of the whole deeree on the 
ground that there had been a defanlt, and 
L an arrangement was eutered 

a N ~ ai. 
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into by the parties by which an extension The Gth December 1870. 





was given, aad the present application is to Present: 
execute the decree with reference to the The Hon’ble H. V. Bayley and E. Jackson, 
instalmenj{s due in 1273 and 1274 ; and the Judges. 


. . . 9 es 
application being made on the 21st of Sep | Gertificate—Act XXVII of 1860. 
| 


tember 1869, itis within three years from Case No. 360 of 1870. 


the date fixed in the arrangement made,— 
‘hint ihi ae T Miscellaneous Appeal from%n order passed 
that is to say, within three years from bythe. ORo abiy Auge O) ahanapore, 
Pous 1273. dated the 15th June 1870. 
The first Court held that the application | Protap Narain Doss (Second Objector) 
was within time ; but the second Court, with- | Appellant, 
out giving any other reasons for its judg- 


ment, relies’ solely upon a Full Bench deci- | Poorno Mashee Daye (Petitioner) and an- 
sion of this Court published in Volume XIII | other (Third Objector) Respondents. 


of the Weekly Reporter, page 44, Full | Baboo Bama Churn Banerjee for Ap- 
Bench Rulings. | pellaut, 


Versus 





In special appeal, it is contended that | Mr. R. T. Allan for Respondents. 


the decree is not barred, and that the cir-| Where a Judge, holdiag that the special title put 


: l i __ | forward by an objector bad not been proved, decided 
cumstances of this case are not on all fours that the widow ofthe deceased was best entitled toa 


i certificate under Act XXVII of 1860, the decision was 
with those of the case quoted by the Lower | heldto be correct, inasmuch as the Judge was not de- 


rt. ciding upon the general right and title of the parties 
Ap P ellate Court to the property, but unrler a special law for the collection 


, of debts and for the protectiun of debtors, 
We think that there is no doubt that the 


es ; , Bayley, J.—I am of opinion that this 
decision of the Full Bench is not in point. appeal must be dismissed with costs. 
That decision referred to a case in which a 


l The Judge has found that the special 
lump sum had been decreed, and it was held | ¢itig upon which alone the objector ents 
that the parties could not substitute an in-| to come in fails. That title is ellezed to be 
stalment bond for the terms of the origina} | ® certun deed called ftaa Aa Wa (regula- 
ting order deed), under which it is alleged 
that in this family the husband of the peti- 
tioner managed the family property. This, 
however, is a case in which the Judge was 
deciding, not on the general right or title of 
the parties to the property in suit, but under 
a special law, Act XXVII of 1860, as to 
who was the party bast entitled to collect 
the debts due on the estate of the deceased 
Bissumbur. 


decree ; while in this case the decree autho- 
rizes the decree-holder, in the ense of a 
default, either to proceed to execute the 
whole of the decree at once, or to recover 
ench instalment separately as it fell due. 
The decree-holder appears to have adopted 
the latter means of recovering the amount 


of his decree, and to have taken steps to 
keep his decree alive within three years 


from the date on which the instalment fell | as being his next heir, to have the certificate 

due. The present application being within | Under oe cited. It has also found that 
han ee the special title attempred to be put forward 

three ;ears from that date, the decree-holde: by the objector Protap Narain Doss, as bused 

on the aforesaid deed, was not proved, and 

8 E k 

Dau that there was no evidence that this deed 

decisi a i f 

The decision of the Lower Appellate | vas ever operative in any Court of luw, or 

that it ever saw the light from the time of its 

of the first Court restored with costs. execution in 1187 to 1252, This order of 


The lower Court has decided that the 
widow of the deceased was the best entitled, 


is w.éhin time. 


Court. is, therefore, reversed, and the order 


“en 


Sepa in 
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. the Judge under Act XXVII of 1860 ‘ap-| Norman, C. J.—Ar the time of the 
pears to me to be quite correct. It does | presentation of the petition in this case, the 
not prevent the objector instituting a regu- {husband and wife appear to have resided 
Jar suit for the, establishment of his title, | within the local limits of the jurisdiction 
either under that deed or otherwise. The] of the Recorder of Rangoon, as conferred 
evil is that in these applications under Act} by Act IV of 1869, namely, the husband 
XXVII of 1860, due regard is not had to/at Thayee Myo, and the wife at Prome, both 
the nature and object of the Act which is| in Pegu. 

simply a law for the facilitation of collect- 
ing the debts de on the estate of a deceased 
person and giving acquittances to debtors ; 
but endeavour is made to make it a means 
for the progresa and success of a regular | 
Buit, and the sooher this is put a stop to the 
better, 


The case isa very clear one. The peti- 
tiouer, a drummer in the 80th Regiment, 
was married to the respondent at Madras 
on the 22nd July 1857. In September of 
that year, he was ordered to proceed with 
is Regiment to Bengal for service in the 
field. He left his wife at Madras -after 
In this view I would dismiss this ap- having co-habited with her rather more than 
one month. His pay was 16. Rupees a 
| Monch, out of which he authorized his wife 
Jackson, J.—I quite concur with Mr.jto receive 10 rupees monthly. He con- 
Justice Bayley. I think the appellant has | tinued this allowance for 15 months from 
not made out his case, as he failed to prove | September 1857 till he heard that she was 
the ground upon which he put it in thejliving with the co-respoudent Chill, with 
lower Court, viz., the special custom of the | whom she has ever since coutinued to 
family under a deed. The point which hej cohabit, and with whom she went through 
now takes is anew point altogether. It|the ceremony of marriage about the year 
is evident that the vakee! is not prepared ! 1667. 
to argue that point, and I see no sufficient 





peal with costs. 





The jurisdiction in this ease appears from 
the record, but we think the District Judge 
ought in all cases to inquire into, and set 
out in his judgment, tha facts relied on ns 
giving Jurisdiction to the Court to pronounce 


reason for considering the new point. Cer- 
tainly, the widow was the best entitled to 
represent her husband, unless exceptional 
circumstances can be shewn; and if there 
is any discretion in the matter, I should 
hesitate to grant a certificate to a person | ® decree of dissolution. 


who has set forth a title under a deed at-| We confirm the decree of the Recorder of 
tendant with so many suspicious lg Rangoon dissolving the marriage. 
stnuces as this deed is. 








The 6th December 1870, The 6th December 2870. 


Present: 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch 
and W. Ainslie, Judges. 


| Dissolution of marriage — Jurisdic- 
Dissolution of marriage—Jurisdic- tion. 
tion— Procedure. 


Present: 


The Howble J. P. Norman, Officiating 
Chief Justice, and the Honrn’ble G. Loch 
and W, Ainslie, Judges. 


In the matter of 
In the matter of 


eat | F. W. Wiugrove, Petitioner, 
Nash Durand, Petitioner, i 
VETSUS 
Versus 
Julio Wingrove, Respondent, and A. S. Q. 
Rebecca Durand, Respondent, and A. W. Forbes, Co-respondent. 


Chill, Co-respondent. ‘ 

ahi , _ . ,_ + ddessrs. G. Gregory and C. Gregory. for 

A District Judge ought in all cases to inquire into, | Perinoncs 5 

and set out in his judgment, the facts relied on as giving | = 

jurisdiction to the Court to pronounce a decree of dis- | 

solution of marriage. | No one for Opposite Party. 
oA i pa 


r `ȚŢ 


Ciril 


In a suit for dissolution of marriage, where at the time 
of the presentation of the petition the respondent does 


not reside within the jurisdiction of the Court, the ju- 
rision of the Judge and the right of the petitioner to 


petition him will depend on where the parties “ last re- 
sided together.” 

Norman, C. J.—In this case, which is a 
suit for dissolution of marriage brought by 
Mr. Wingrove against his wife, the petition 
was presented to, and the case has been tried 
before, the Judge of Tirhoot. 


‘''Tha Judge’s attention does not appear to 
have been called distinctly to the necessity 
of enquiring into and recording the facts 
which give him jurisdiction. 


On examination of the papers, we are led 
to infer that at the time of the presentation 
of the petition, the respondent Mrs. Wingrove 
was residing iù Calcutta, and not within the 
jurisdiction of Tirhoot. The jurisdictiont here- 
fore of the Judge of Tirhoot. and the right 
of the husband to present a petition to that 
Judge, must rest on the fact that the parties 
“ fast resided together” within the jurisdic- 
tion ofthe Judge of Tirhoot. The petition 
departs from the-form given in the Act, and 
itis not clear upon the evidence that the 
parties, though residing together in Tirhoot 
at the time of the discovery of the adultery, 
continued to reside inthat district down to 
the time when they finally separated. 


The case must go back in order that evi- 
dence may be tnken to show that the Jadge 
had jurisdiction. 


As the inquiry is probably merely formal, 
it will be desirable that the Judge should 
take up the case at once, and return it to 
this Court, along with his finding, with as 
little delay as possible. 


The 6th December I870. 
Preset : 


The Hon’ble F. B. Kemp and Dwarkanath 
Mitter, Judges. 


Section 15 Act XIV. 1859-Section 
25 Act X. 1859—Jurisdiction. 


In the matter of 
Shib Doss Tribedee and others, Petitioners, 
VETSUS 


Pearee Soonduree Chowdhrain and others, 
Opposite Party, 
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Baboos Kalee Mohun Doss and Romesh 
Chunder Alitter for Petitioners. 


Baboos Bhowanee Churn Dutt and Gopal 
Lall Mitter for Opposite Party. 


Where a party is restored to possession under Section 
15 Act XIV of 1859, the opposite party is not depriv- 
ed of the right to institute proceedings under Section 25 
Act X of 1859, and an appeal against an order under this 
Section lies to the Commissioner, K 


Kemp, J.—Tuts is an application on the part 
of Shib Doss and others, alleging that they 
had been illegally ousted ofgertain properties, 
aud that they brought» surt under Section 
15 cf Act XIV of 1859 in the Court of 
the Subordinate Judge of Tipperah, and 
obtained a decree restoring them to possession 
on the Lith of January 1870; that the oppo- 
site party then instisuted proceedings under 
Section 25 of Act X of 1859 against the 
petitioners in the Court of the Deputy Col- 
lector of Bhooloonh on the 18th February 
1870; and that although the petitioners ob- 
jected to the Deputy Collector’s jurisdiction 
toenter{tain a suit which virtually was brought 
to set aside the decree of a Civil Court under 
Section 15 of Act XIV of 1859, the Depnty 
Collector passed an order on the 27th June 
1870 rejecting the petitioner’s objections; 
that asthe order of the Deputy Collector 
was illegal and one which he had no jurisdic- 
tion to pass, the petitioners prayed that the 
record might be sent for, 


On the 16th of September last, the record 
was sent-for by an order passed by the Chief 
Justice nnd Mr. Justice Kemp, and the op- 
posite party have appeared to-day. 


It appears to me in the first place, that the 
petitioners have thetr remedy by an appeal 
to the Commissioner or to the Collector, as 
the case may be ; nnd this has been ruled in 
a decision of the Full Bench, published as 
page 119 of Sutherland’s Full Bench Rul- 
ings, which lays down that an appeal against 
an order uuder Section 25 Act X of 1859 will 
lie to the Commissioner, In the next place, 
it appears to me that the opposite party 
would, if proceedings had not been taken un- 
der Section 15 of Act XIV of 1859, have 
been entitled to apply to the Collector under 
Section 25 of Act X of 1859, and there is 
nothing in Section 15 of Act XIV of 1859 
which deprives the opposite party of their 
right to institute proceedings under Section 
25 of Act X of 1859, instead of proceeding 
under Section 15 of Act XIV of 1859 by a 
suit in the Civil Court, J, therefore, hold in 
this case that there was remedy to the 
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petitioners, and further that’the Deputy Col- 
lector has acted with full jurisdiction in the 
case. The application is rejected with 
“costs. 


Mitter, J.—I am of the same opinion. 





The 7th December 1870. 


Present: 


The Hon’ble J. Norman, Officiating Chief 


Justice, aud the Hon’ble G. Loch, Judge. 


interlocutory Appeal—Ameen’s map. 
Case No. 3 of 1870. 


Miscellaneous Appeal from an order pass- 
,ed by the Subordinate Judge of Sarun, 
dated the 27th September 1869. 


Lalljee Sahoo and others (Decree-holders) 
i Appellants, 


VETSUS i 


Maharajah Rajendur Pertab Sahee (Judg- 
ment-debtor) Respondent. 


Baboos Unnoda Pershad Banerjee and 
Mohesh Chunder Chowdhry for Appellants. 


Ir. R. T. Allan and Baboos Romesh Chun. 
der Mitter aud Bhowanee Churn Dutt for 
Respondent. 


An appeal having been made from an order relating 
to the execution of a decree, the High Court directed 
that an Ameen should deliver over possession and make 
n map of the property so delivered over, and a map 
showing the boundaries laid down in the decree, The 
Ameen went to the spot and made a map. That map 
was not transmitted to the Court; but in consequence 
of certain proceedings in the Subordinate Judge’s Coart, 
a second Ameen was sent and a second map made. 
These proceedings were wholly disregarded by the 
High Court, who proceeded apon the first. Ameen’s map 
and report, against which no exception was filed in the 
High Court, 


Norman, C. J.—Tuts was a question aris- 
ing between the parties to the suit in exe- 
cution of the decree for land in Deara 
Sohugpore, 3877 beegahs of chur land and 
‘000 beegahs of kuraree land, according to 
the boundaries specified in that case and 


shewn in the map prepared by one Golam 
Dustgeer. i 


The decree-holder having filed a petition 
for the execution of the’ decree, the Subor- 
dinate Judge made an order that the decree- 
holder should be put in possession of the 
decreed property, admitting an objection 
Which had beeu made by the defendant that 
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the bed of a certain dried up river was not 
included in the decree. From that order, 
which was an order passed relating to the 
execution of the decree, the decree-holder 
appealed. Upon the materials before us, 
maps not having been filed, it seemed not 
quite clear whether the Subordinate Judge’s 
order made in the execution department 
would give to the decree-holder all that 
he was entitled to in execution of the 
decree ; and therefore before pronouncing 
any opinion, we directed that an Ameen 
should proceed to the spot and deliver over 
possession of the decreed property, accord- 
ing to the terms of the order of the Subor- 
dinate Judge ; that he should make a map of 
the property so delivered over ; and that he 
should at the same time make a map show- 
ing the boundaries laid down in tHe decree, 
and to which the decree-holder is entitled 
under the terms of the decree ; and that he 
should return the two maps to this Court 
within six weeks from that date, with such 
explanations as he might think neces- 
sary to show whether the land, as speci- 
fied in the Subordinate Judges order, 
includes the whole of the land as given 
under the decree. The Ameen deputed 
in pursuance of that order went to the 
spot nnd made a map. That map was not 
transmitted to this Court in pursuance of 
our order, but certain proceedings appear 
to have taken place in the Court of the 
Subordinate Judge at the instance of the 
defendants, in consequence of which an 
order was made that a second Ameen should 
be sent, who went nnd made a second map, 
With those proceedings we have nothing to 
do. The duty of the first Ameen was simply 
to return his map to this Court. 


We must, therefore, wholly disregard the 
proceedings which took place in the Court 
of the Subordinate Judge subsequent to the 
making of the mag directed by us, and pro- 
ceed upon the map made by the first Ameen 
and his report, against which no exceptions 
have been filed in this Court, and no valid 
objection has heen shewn in the argument 
before us. The map and the report of the 
first Ameen taken together show that the 
Subordinate Judge’s order was correct. It 
is in fact a direction that possession should 
be given of the property within, and accord- 
ing to, the boundaries as laid down in that 
decree. 


The result of this is that the order of the 
Subordinate Judge of the 27th of September 
1869 is confirmed, and the appeal is rejected 
with costs, | 
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Loch, J.—I concur with the judgment 
given by the Chief Justice ; but with regard 
to the objection verbally raised before us 
respecting the possession given by the 
Ameen, ahd which is to the effect that he 
has given possession to the decree-holder of 
more land than what he was entitled to 
under his decree, that objection appears to 
me to be a question with which we cannot 
deal in this appeal, which must be dismissed 
with costs. 





The 7th December 1870. 
Present: 


The Hon’ble H. V. Bayley and G. C. Paul, 
Judges. 


Assault—Damages—Cause of action 
—Special appeal — Refusal to exa- 
mine witnesses, 


Case No. 822 of 1870. 


Special Appeal from a decision passed by 
the Judge of Beerbhoom, dated the 9th 
February 1870, reversing a decision of 
the Moonsiff of Ookhrah, dated the 24th 
November 1869. 


Ramessur Bhuttacharjee (Plaintiff ) Appel- 
lant, 


versus 


Shib Narain Chuckerbutty and others 
(Defendants) Respondents. 


Baboo Bama Churn Banerjee for Appellant. 
Baboo Luckhee Churn Bose for Respond- 


ents. 


An assault made by parties proceeding together and 
acting in conjunction as to time, place, and assault, 
is u single act, and the cause of action one common to 
all the parties. 


Where a Lower Appellate Court’s refusal to examine 
witnesses ina suit for damages for assault is made a 
ground of special appeal, it is not sufficient to put in an 
affidavit to the effect that a verbal request of the vakeel 
to examine the witnesses was refused by the Judge, 


Bayley, J.—We think this special appeal 
must be dismissed with costs. 
~ 
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Tihe suit was one for damages for assault, 
instituted 11 months and 28 days after the 
date of occurrence. It is true that there 
were some Fouzdaree proceedings intermedi- 
ately, bat still such delay cannot butbe con- 
sidered as going against the plaintiffs case. 


The first Court gave the plaintiff a de- 


cree. ŝ 


The Lower Appellate Court reversed that 
decision, and dismissed the plaintiff ’s suit. 


In special appeal, three o@unds have bean 
taken before us by the pleader for the special 
appellant. The first is that whereas Benoy 
Mookerjee, one of the defendants, did not 
appeal to the Judge, the Judge was wrong 
in reversing the whole decree. 


The second ground is that the Lower 
Appellate Court has misconstrued the evi- 
dence of the two witnesses examined by the 
special appellant, and that their evidence 
was legally complete. 


The third ground is that out of the five 
witnesses produced by the special appellant 
in the first Court, only two witnesses were 
examined; and it is added that the special 
appellant made an affidavit to the Deputy 
Registrar of this Court to the effect that his 
pleader requested the Court to exemine the 
other three wituesses, but the prayer was 
refused. 


As to the first point, we think that each 
case must be governed by its own facts in con- 
sidering whether Section 337 of the Proce- 
dure Code applies. In applying that Section, 
we cannot take the facts other thun as those 
on record. Here the assault was deposed 
to be simultaneous, that is, at one time by 
all the three defendants. The assault was 
made by parties proceeding together und 
acting in conjunction as to time, place, and 
assault. In short, the assault was one single 
act, and not a divisible and distinct act. 
Such being the case, it can hardly be said 
that the cause of action was not one com- 
mon to all the defendants. 


On the second point, it is pressed on us 
that the Lower Appellate Court is wrong in 
saying that the evidence did not detail as 
to when, where, and how the act was com- 
mitted. We have heard the evidence read, 
and we cannot say that the Lower Ap- 
peliate Court has mis-construed the evidence 
on this point. Nothing in that evidence 
is so Specific, as that the deponent might be 
criminally indicted ona charge of having 
stated that in such precise locality, at such 
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precise time, aud in such precise manner, 
the assault was made by each. Again, In a 
special appeal we are not able to say that 
the Judge has erred in law, because he under- 
stood the evidence capable of being under- 
stood in one of those two ways; nor can 
we make the Judge believe a witness whom, 
from the nature of his evidence, the Court 
thinks it proper to disbelieve. On the 
second point also, therefore, we think there 
ig no error in law in the Judge’s judg- 
ment. 

. On the third Point, the general practice is 
to make a petition in the first and the second 
Court for the examination of witnesses not 
examined, but who are considered material 
in the case ; but no such petition or a refusal 
to examine after such petition has been 
shewn in this case. The affidavit is simply 
to the effect, that arequest was made verbal- 
ly by the vakeel to exumine the witnesses, 
and refused by the Lower Appellate Court. 
No affidavit whatever of what passed in the 
first Court has been tendered ; and I think 
that in an assault case like this, the plainiff 
cannot succeed simply on the ground of such 
an affidavit as this is, especially where the 
plaintiff has not come forward to tender his 
own evidence. The remarks of the learned 
Chief Justice, Marshall’s Reports, page 183, 
mutatis mutandis apply fully here, wiz.,—“It 
parties,” said Sir Barnes Peacock, ‘ will not 
‘come forward and give their own evidence 
«in cases in which such evidenceis most 
‘important and the best. that can be obtainu- 
‘ed, they must not complain if their written 
“stniement. verified by their mookhtear and 
‘not by themselves, and supported by the 
‘‘ evidence of mevials and a class of witnesses 
“of whom any number can be obtained to 
“prove any fact that is wanted, are not be- 
“lieved. The Court will require the best 
“« evidence to be given, and will not be satis- 
‘fied with the evidence of inferior witnesses 
"put forward by the parties themselves, 
u while they remain in the back ground 
‘and plead their prejudices as an excuse 
«for their absence. As this rule comes to 
“be more generally acted upon, fewer false 
c gauges will be put forward and the occupa- 
‘tion of hired witnesses be gone.” I think 
this view of the learned Chief Justice is one 
which we should always bear in mind in 
cases of this nature. 

On the whole, I would dismiss the spe-* 
cial appeal wth cosis. 


Poul, J—1 also think there is no ground 
for shig special appeal. 
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The 7th December 1870. 
Present: 


The Hon’ble H. V. Bayley and G. C. Paul, 
Judges. 


Declaratory decrees— Cause of action 
—Grounds of special appeal. 


Case No. 886 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 14th February 1870, affirming 
a decision of the Jloonsiff of Kandera, 
dated the 26th August 1869. . 


Jan Ali (one of the Defendants) 
Appellant, 


verses . 


Khondkar Abdoor Ruhman (Plaintiff) Re- 
spondent. 


Baboo Obhoy Churn Bose for Appellant, 


Baboo Debendro Narain Boseand Moonshee 
Mahomed Yusoof for Respondent, 


Before the assistance of a Court of equity can be 
invoked for declaratory relief, there must exist some- 
thing, either in the nature of an invasion of some right, 
or in the shape of an impediment or obstaciein the 
way of a full enjoyment of proprietory right: a mere 
allegation or threat without action is not sufficient to 
enable a party to seek for a declaration of his right 
and title. 


Per Paul, J.—A ground should not be allowed 
to be taken in special appeal for the first time, where 
it would have to be dealt with in connexion with 
the evidence in the cause, or appeared one capable of 
explanation; but where the ground of appeal gves to 
the root of the case, e. g., thar the plaintiff had no 
cause of action, it may be taken and entertained at any 
time while a suit has vitality, and before the functions 
of the Court regarding it have ceased. 


Faul, J—In this case, the objection taken 
dy the special appellant, the defendant 
No 4, is that contawed in the second’ ground 
of his petition of special appeal, viz., that 
the plaint does not disclose any cause of 
nction against the appellant. 


The plaintiff stated that he was iu posses- 
sion of certain lands by virtue of his pur- 
chase from the defendant No. 2; that he 
under-let the lands to defendants 1 and 3 and 
received kubooleuts from them; that the 
said defendants having fallen in arrears, he 
attached the crops raised by them on the 
land ; that the tenants disputed the attach- 
ment aud the attachmeut was ordered to be 
taken off; that enbsequently the teuanis 
brought an action agniust their landlord, tha 
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plaintiff, for an illegal distress, and they 
recovered damages aguiust him ; thatin the 
Inst proceeding, defendant No. 4 presented 
a petition in which he stated that he was. 
the owner of the lands the crops whereof 
had been attached, and this objection of 
‘ownership affected the plaintiff’s title by 
throwing a cloud over it; thereupon the 
plaintiff became entitled to sne in the Civil 
Court for the declaration of his title and 
confirmation of his possession. ‘The plaint- 
iff odtained a decree declaring his owner- 
ship and possession in both the Courts, 
From this decree, the present appeal is pre- 
ferred, on the ground, amongst others, con- 
tained in the second ground of special appeal 
already fully stated. 


It appears to me that the objection taken 
in special appeal is valid. The mere alle- 
gation of ownership, contained in the peti- 
tion presented by the defendant No 4, is not 
calculated either to affect the plaintiff's title 
to, or his enjoyment of, the lands in suit, or 
to raise any cloud which he is obliged fo 
dispel by suit. Ifthe plaintiff's statements 
are true (and for the purpose of trying the 
validity of the objection taken in special 
appeal, they must be taken to be true)— 
namely, that he, the plaintiff, is the owner 
of the lands in dispute, having the title- 
deeds of his ownership in his possession, 
that he has kubooleuts from defendants 1 
and 8, and thas he has his collection papers 
and other documents showing his possession 
by his tenants, defendants 1 and 3,—it follows 
that the plaintiff has a title perfectly, good, 
clear, and marketable; aud it becomes difficult 
to understand or to conceive how the bare 
allegation of the defeudant No. 4, that he 
was the owner of the lands in suit, without 
nuy act done by him with a view to the 
assertion of such hostile ownership, could 
either affect the plaintiffs right of property, 
or disturb his possession, or throw auy the 
slightest cloud over the title. If bare alle- 
gation of ownership was sufficient for the 
purposes. of such a suit, then immediately 
on a demand being made by A upon B 
for the delivery to him, as owner, of the 
possession of property then io the occupa- 
tion of B, B would be entitled to come into 
a Court and have his rights declared and 
possession confirmed against A. It is quite 
clear that such a suit in anticipation of a 


tlireatened ejectment will not lie. N 


The principle which euables parties to aue 


prejudicially by the acts of others, is to be 
found in the ease of Sheo Pursnn Singh 
versus Rajah of Bettia, Volume X, Moore’s 
Indian Appeal Cases, page 438. The facts 
of that case were shortly these :—A sum- 
mary suit was brought by A against B 
to recover arrears of rent of certain mou- 
zuhs keld (as alleged by A) under a lense. 
B’s defence was a denial of the -lease and 
an assertion of title in tlee mouzah as by 
bhakee birt tenure. The summary suit was 
dismissed, and A then brought a regular 
suit against B seeking g(amougst other 
things) to establish bis proprietory title, or 
in. other words, to have his title to the 
mouzahs declared. In page 450, their Lord- 
ships observe as follows :—‘‘ If the bhakee 
“ birt tenure be valid, the plaintiff has no 
“ possession in the sense in which he uses 
“that. term. He might have a right to rent 
“for atime on the footing of coutract or 
‘t estoppel even from a birt tenant, if the 
‘latter accepted a lease; but that would 
‘reat on special grounds and would not 
“flow from his general proprietary title. 
‘Until this claim to a birt tenure be re- 
“< moved, the plaintiff cannot have the pos- 
‘session he seeks, since in some way or 
“other the defeudant stands between the 
“ plaintiff as owner of the primd facie pro- 
“ prietory right and the cultivators, Had 
“ the defendant admitted the tenancy under. 
“the lense, the plaintiff's title to the rent 
« would have been estublished; but that 
‘admission, unless qualified, would also have 
“removed those impediments to the plaint- 
“ifs proprietary title which he desires to 
‘ have removed, &c., &e.” 


Again in page 451, their Lordships ob- 
serve:—‘* This lease being removed (the 
“ plaintiff having failed to prove it, and the 
« defeudant renouncing it) what bar is there 
“ to the assertion of the proprietary righe to 
“the collections, unless the birt tenure in- 
“ terpose one? On that bar the defendant 
“« does not rely, and, unless it be removed, 
“ the plaintiff can scarcely expect to lease or 
“otherwise manage his zemindaree with 
“ effect. It is an impediment in the way of 
‘‘ his possession, which the suit is instituted 
“to remove.” Further in the same page, 
the following observations occur :—* But as 
“ these Courts have the divided jurisdiction 
“of a Court of Law and a Court of Equity 
“ substantially united in one Court, a claim 
“ for rent in arrear, and a claim to remove 
‘clouds on the title to demise, seem to be 


fo have their proprietary rights declared on [,‘*.unobjectionable, and no authority was cited 
the ground that their title has been affected | to support the, objection. In truth, the 
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“ claim to rent under the farming lease sup- 
“ ports the proprietary title.” 





A careful study of the passages E 
will afford illustrations of the manner in 
which titles must be prejudicially affected, or 
clouds thrown over them, before the assist- 
ance of a Court of Equity for a declaran- 
tion of right can be invoked. There must i 
exist in the cag something, either in the | 
nature of au invasion of some riglit, or in 
the shape of an impediment or obstacle in | 
the way of a fullgenjoyment of proprietary | 
right to founda claim to a declaratory relief ; ' 
but a mere allegation, or a mere threat with- | 
out action taken or founded upon it, will’ 
not be sufficient to enable a party to seek 
for a declaration of his right and title. It: 
is necessary to maintain with some strict- ' 
ness the brond principles of justice on which | 
suits of this description should proceed, ' 
and to discourage the constant attempts | 
made in these Courts, by means of crooked 
aud artful devices, to turo matters of dis- 
pute, however trivial and innocuous, into 
regular suits concerning title to land in- 
volving at times intricate and difficult 
issues both of law and fact. The, present 
case demonstrates the attempt to which | 
I have alluded. Out of n disagreement : 
between landlord and tenant as to the right 
to attach some crops, a formidable suit in- 
volving questions of title between the laud- , 
Jord and a thitd party has been brought into | 
existence, ‘This suis, as I have alrendy ex- , 
plained, will not lie; and therefore the ap- : 
pellant’s ground that it discloses no cause 
of nction must prevail. I would observe here | 
ihat an attempt to turn an allegation into a 
suit was made in the Land Mortgage Bank 
versus Elias, XIV Weekly Reporter, ; age 40 ; ' 
und I would refer to the remarks of Mr. 
Justice L. S. Jackson on the subject in 
that case. 


Ivis urged by the respondent that the above 
ground taken in special appeal should not be 
allowed to prevail, because it was not taken 
in the lower Courts. Speaking for myself, I 
do not think it makes any difference that this 
ground istuken for the first time in this’ 
Court. Ofcourse, where a ground taken 
in special appeal for the first time would have 
to be dealt with in connection with the evi- 
dence in the cause, or appeared one capable of 
explanation, I should not allow it to be taken ; 
but where the ground of appeal goes to the 
very root of the case, such as it does here, I 
do not consider its being entertained can lead 
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to injustice. It would rather be doing justice 
to the parties to entertnin it ; for if the plain- 
tiff had uo cause of action, he had no right 
to harass the defendant by bringing him into 
Court. But if I am to hold that a.man is 
bound hand and foot, because he through his 
pleaders did not take a ground fatal to the 
suit in the Court below, it would follow that 
the legal merits of a cause would be circum- 
scribed and limited by the learning and ex- 
perience of practitioners in the lower Courts, 
and would not be susceptible of fuller de- 
velopement and better and more exhausting 
treatment at the hands of practitioners of 
superior intelligence, who exercise their pro- 
fession in ahigher legal form and before a 








ı superior judicial tribunal to which resort is 


permitted to suitors by the laws of special 
appeal, Further, if the argument pressed by 
the respondent be of any value, it would also 
follow that the superior Court would be bound 
to confirm judgments or decrees erroneous 
in law on the very face, to pass decrees on 


. causes of action which have no legal exist- 


ence, and in short to do other acts of injustice 
too numerous to specify. I therefore hold 
that where an objection or ground goes to 
the root of n plaintiff’s case, admitting for 
the sake of argument all the allegations of 


plaintiff to be true, such an objection or 
. ground may be taken and entertained at any 
‘time at which a suit has vitality, and before 


it has passed through its last stage of review, 
and the functions of the Court regarding’ it 
have ceased. I further say that if any 
objection of the kind adverted to above is 
overlooked by the Counsel of the parties, it 
will be the duty of the Court to consider it. 


Holding the views I have expressed re- 
garding the two points argued, J decree the 


i appeal but without costs. 


Bayley, J—I think that in this parti- 
cular case, the gręuud of special appeal 
that the plaintiff had no cause of action 
against the defendant, special appellant, 
may be admitted, although it was iot taken 
in either of the Courts below, because the 
law gives us discretion to admit a new 
ground in special appeal not taken below. 
It is quite clear from the plaint in this case, 
which we have heard and cousidered, that 
the object of the plaintiff was, ‘under the 
pretence of getting rents under a kubooleut, 
jo have a declaration of his title to the land. 
He sued the defendants 1 and 3 for rent 
under a kubooleut and attached their crops, 
but was met by the defendaut No. 4, special 
appellaut, who alleged that the land wag 
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his by purchase. The defendant No. 4, | 
however, did nothing otherwise to interfere 
with the plaintiff or in any way to intermed- 
die with the real question as between the 
plaintiff and the defendants 1 and 3, 


Now, the mere fact of the defendant No. 
4 stating that he purchased the lands from 
defendant No. 2 did not bring him in the 
same position with regard to the plaintiff, 
as was the position of the defendants 1 and 
3, nor prevent him enjoying his rights 
which he had heretofore enjoyed. The suit 
by the plaintiff against the defendant No. 4 
was simply to obtain a declaratory decree ; 
and I quite agree with Mr. Justice Paul 
that it is highly necessary to discourage 
attempts to sue for title under a mere subter- 
fuge of a suit for rent. 


I agree in reversing the judgment of the 
Lower Appellate Court, and in dismissing the 
plaintiff’s suit but without costs. 





The 7th December’ 1870. 


Present: 


The Hon’ble F. B. Kemp and Dwarkanath 
Mitter, Judges. 


. 


Under-valuation—Pleas—Special ap- 
peal—Foreclosure — Service of no- 
: tice, 


Case No. 1148 of 1870. 


Special Appeal from a decision passed by 
the Judge of Dacca, dated the 15th 
March 1870, affirming a decision of the 
Officiating Subordinate Judge of that 
District, dated the 23rd December 1868. 


Soorjo Kant Banerjee (Defendant) 
Anpellaht, 


VETSUS 


Kristo Kishore Poddar (Plaintiff) Re- 
spondent, 


Baboos Chunder Muadhub Ghose, Romesh 
Chunder Mitter and Kashee Kant Sein 
for Appellant. 


Baboos Kalee Mohun Doss and Hem Chun- 
der Banerjee for Respondent. 


Where a plea of under-valuation of the suit was not 
pressed in the first Court by the defendant’s pleader, it 
was not suffered to be raised in special appeal, although 
previously urged in the Lower Appellate Court. 
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Where notice of foreclosure issues, and the serving 
officer finds that the mortgage is not at home, it is 
suffic ent if he affixes the notise on the door of the 
mortgagor's house; personal notice on the mortgagor 
not being essential. 


Kemp, J.—Tue defendant is the special 
appellant in this case. The plaintiff sned 
to obtain possession with mesne profits of a 
one-third share of a towjee recorded mehal 
The plaintiff alpges that the de- 
fendant took from him 5,000 rupees and 
mortgaged the aforesaid property. Tha 
plaintiff duly foreclosed the mortgage and 
now sues for possession. 8.1 Courts have 
given the plaintiff a decree. In the first 
Court, there was an issue as to whether the 
suit had been properly valued ; 2ed, as to 
whether notice ef foreclosure had been regu- 
larly served ; 3rd, whether the amount of 
consideration had been duly received by the 
defendant; and4th, whether the plaintiff was 
entitled to any, and what, wassilat. ‘The 
first Court found that the objection as to the 
valuation had not been pressed by the defend- 
ants pleader in arguing the case; further 
that as the plaintiff had valued his claim at 
ten times the sudder jumma for a defined 
portion of a mehal, that was a proper valun- 
tion. With reference to the serrice of notice 
of foreclosure, the first Court found that the 
service had been duly proved. With refer- 
ence to the receipt of consideration, the first. 
Court found that the defendant admitted the 
execution of the deed and that the onus of 
proof ofthe non-receipt of the consideration 
was on the defendant, as the kabalah recited 
that the amouat of consideration was paid in 
cash. The first Court went carefully into 
the whole of the evidence on this point, and 
found that consideration was received. The 
suit was therefore decreed, and wassilat 
awarded from the date on which the sale 
took effect, the amount of such mesne profits 
to be ascertained by local inquiry. 


The Judge on appeal confirms this deci- 
sion, laying down the same issues as those 
tried by the first Court. On the valuation 
issue, he finds that the value had been pro- 
perly calculated according to the manner 
prescribed by law, and he also refers to de- 
cisions of this Court holding that a man ig 
not bound to value a share of an undivided 
estate at the price stunted in his kabalah. 
With reference to the service of notice, the 
„Judge finds, on the evidence of the peon and 
of two witnesses, that the notice was served 
at the defendant’s house; he has also found 
that the consideration was received, and he 


dismissed the appeal. 
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The first point taken in special appeal is 
that, as the plaintiff in his plaint stated that 
the profits of the mortgaged property were 
599 rupees per annum, by his own showing 
the suit ought to have been valued at between 
10,000 and 12.000 rupees ; and that therefore 
the defendant has lost his right to an appeal 
to this Court by the decision of the Judge. 
With referencegto this point, we wonld re- 
mark that in the first Court this plea was 
not pressed by the pleader for the defendant. 
Had it been pressed upon the Court, the 
plaintiff would 
remedying any defect in the amount of the 
institution stamp ; and we also find that no 


application was made by the defendant under : | 


the Stump Law to the first Court to issue 
a commission to mnke a local investigation 
as to the market value of the property. 


There can be no doubt that the first Court. 


had jurisdiction to try the suit, even assum- ` 


ing that the valuation put upon the pro- ; 
perty hy the defendant is a correct valua- 
tion. If, then. the actual value of the pro- 
perty is, as stated by the defendant, between 
ten and twelve thousand rupees, the defen- 


dant ought to have appealed to this Court. | 


The defendant cannot say that he was igno- 
rant of this, for in his grounds of appeal 
to the Judge he distinctly stated that there 
had been an under-valuation of the snit in 
the first Court, and that he had thereby lost 
his right to appeal to this Court. We over- 
rule this first ground. 


On the second ground as to service of 
notice, the plender for the appellant urges 
that personal service ou the mortgagor must 
be strictly proved. 


Tn this case, both Courts have held that 
the service at the house of the mortgngor 
has heen proved. The peon who went to 
serve the notice depeses that he served it 
by nfäxing it on the door of the house, the 
mortgagor not being at home; and there is 
also a witness who swears that the mortga- 
gor was not at home when the peon went 
to serve the notice. The Judge having 
believed that witness and the serving peon, 
we are unable to interfere in special appeal, 
and we cannot see what further enquiry 
could have been made by the peon on the 
spot. 

8 

The next point is that the consideration 
was not received by the defendant in cash, 
but that a certain xhortgage of the futher 
of the witness No. 16 was cleared off ; that 
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a petition on the record shows that that 
mortgage was cleared off 4 days previous 
| to the alleged receipt by the defendant of 
the consideration money. 





Both Conrts have found on the evidence 
that the defendant did receive the considera- 
tion-money. There isalsoa recital in the deed 
that the consideration passed, and there is 
the fact that the defendant was present at 
the registration of the deed, and made no 
objectiong as to the recital therein contained 
that the consideration-money had been paid 
full. But it is said that the money was 
to be paid after the registration, according 
to an understanding between the parties. 
This argument would also apply to the pay- 

ment alleged to have been made to the 
father of the witness No. 16, as it may also 
| be that that payment was nade only 4 days 
' after the date mentioned in the petition, and 
that that mortgage was actually paid off by 
the consideration money received by the 
| defendant. At any rate, the first Court 
having found on the evidence that the con- 
sideration duly passed, we cannot interfere 
in special appeal. 


Se ĖŐ 


in 





A last ground is taken that certain kis- 
muts in Backerguoge ought not to have 
been included in the decree, but we find that 
the mortgage deed included the whole of the 

mehal No. 5848, and that that mehal com- 
prised the kismuts in Backergunge as Keu 
| as those in Zillah Dacca. 


The 
costs. 


special appeal is dismissed with 





The 8th December 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Clause 3 Section 4 Regulation KT, 
1825- Diluvion—Re-formation. 
Case No. 688 of 1870. 

Special Appeal from a decision passed by 
the Judge of Sarun, dated the 3lst 

December 1869, affirming a decision of 
the Subordinate Judge of that District, 
dated the 12th May 1869. 
Monee Lall Sahoo and others (Plaintiffs) 
Appellants, 
VETSUS 

The Collector of Sarnn and others (Defend. 

ants) Respondents. 
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Baboo Romesh Chunder Mitter for Appel- 
lants. 


Baboo Unnoda Pershad Banerjee for 
z Respondeuts. 


Herp, in accordance with a recent decision of the 
Privy Council, that the circumstance of a river diluvi- 
ating the surface of an estate does not deprive the 
owner of his property in the site, if identifiable, and that 
he is entitled to land re-forming on that site. 


Jackson, J,—In this ease the plaintiff 
claims to rec?ver possession of 155 beegahs 
of lund in two parts, consisting of 81 beegahs 
aud 74 beeguhs respectively, the latter being 
the more recent formation. The land was 
described as having formed in the bed of a 
river in contiguity to the plaintiff’s estate, 
and in fact as being a re-formation of land 
previously belonging to the plaintiff. 


It appears that in consequence of there 
being an unfordable channel surrounding 
this land at the time of its formation, it was 
dealt with as belonging to Government, aud 
u settlement made with the parties who are 
defendants along with Government. 


The Judge finding that the channel which 
surrounded this lund at the time of its 
formation had been unfordable, and applying 
Clause 3, Section 4, Regulation XI of 1825 
gave judgment for the Government and the 
parties who got the settlement; and the 
plaintiff has come up here in special appeal. 


The decision of the Lower Appellate Court 
was no doubt consonant with the previous 
rulings of this Court upon the subject of 
lands formed by alluvion and aceretion, but 
arecent decision of the Privy Council has 
mide a considerable change in the law that 
we are bound to administer. That decision 
is reported in V Bengal Law Reports, page 
521, and also in XIV - Weekly Reporter, 
page 11l, in the caseeof Lopez against 
Muddun Thakoor and others. This case 
has been relied upon by the special appel- 
lant, 


The Senior Governmeut pleader, Baboo 
Unnoda Pershad Banerjee, sought to narrow 


its application by contending tbat it applied, 


to a case between rival proprietors, and did 
not apply to a case like the present. It 
seems to us that that would be too restricted 
an application of the decision of the Privy 
Council. They appear distinctly to lay down 
that Clause 3, Section 4, contemplates ouly 
cases where the land which has come into 
existence has been gained or derived from a 
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large navigable river or from the sea, and in 
respect of which there have been no previous 
rights of property. They seem to hold that 
the circumstance of the river having flowed 
over and diluviated the surface of an estate 
would not daprive the owner of his property 
in the site so long ‘ng that remains and is 
identifiable, and they declare that ‘‘ some- 
‘thing more than mere reference to the ac- 
“ quisition of land by increm@ut, by alluvion, 
“or by what other serm may be used, would 
‘be required in order to enable the owner 
“ of one property to take @roperty which 
“liad been legally vested in another.” > 


Now, in this ease it is quite clear that 
the plaintiff alleged the land in question to 
have re-formed upon the site of the land 
previously belonging to him ; and in faet an 
issue has been framed embracing that alle- 
gulion, namely, the second issue of fuct in 
the Court of first instance ; aud if the plaint- 
iff succeeded in making out the erse which 
he set up in that way, namely, that it was 
land re-formed npon the site of land of his, 
it seems to us that under the ruling of the 
Privy Coancil, he would be entitled to a dø- 
cree. The Courts below do not seem to have 
come to a finding upon this issue, and there- 
fore we think it will be necessary to send 
the case to the Lower Appellute Court in 
order to try the case with reference to this 
judgment. 


The 8th December 1870. 
Present: 


The Hon’ble H. V. Bayley and G. C. Paul, 
Judges. 


Damages — Defamation — Malicious 
prosecution—Onus probandi, 


Case No 1381 of 1870. 


Special Appeal froma decision passed by 
the Officiating Judge of Midnapore, 
dated the 20th April 1870, reversing a 
decision of the Subordinate Judge of that 
District, dated the 17th May 1869. 


Gour Huree Doss Mohunt (Plaintitf) Appel- 
lant, 
versus 


Hyagrib Dosg Mohunt (Defendant) Res 
spondent. 


Ç 
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'Baboos Juggadanund Mookerjee and Khet- 
tur Mohun Mookerjee for Appellant. 


Baboo Bungshee Dhur Sein for Respondent. 


In asuit for damages for defamation of character caused 
by a criminal charge preferred by defendant against 
plaintiff, where the lower Court finds as a fact from the 

. probabilities, inferences, and circumstances in the case 
that there was no reasonable or probable cause for the 
charge, the finding cannot be interfered with in special 
appeal. ® 


Jn an action for malicious prosecution, it lies upon the 
plaintiff to make onta primdZacie case of malice and 
want of reagunable and probable cause before the 
defendant can be @led unon to show that hs acted 
bond fide and upon reasonable grounds, 


Bayley. J.—We think this special appeal ! 


must be dismissed with costs. This was a 
suit for damages brought for defamation of 
character und injury to reputation, by reason 
of a charge of river dacoity preferred in 
the Criminal Court against the plaintiff, 
Gour Huree Doss. The grounds of the suli 
were; farstly, that the charge was found 
originally by the Police to be one of which 
they would not take cognizance ; secondly, 
that the Magistrate would not commit Gour 
Huree to the Sessions ; and thirdly, that the 
Sessions Judge remarked that the charge 
was irumped up and not proved as against 
the person who had been committed before 
him. 


It appears that after the decision by the 
Criminal Court, there wasa regular snit 
brought by the defendant, Hyagrih Doss 
Mohunt, for the boat in dispute agninst 
Gunga Doss and Gour Huree. In that snit, 
the plaintiff got a decree as ngninst Gunga 
Doss, but Gour Huree was excepted. Gour 
Huree has now brought the present suit for 
damages. 


The defendant’s answer was that he act- 
ed bond fide and in belief of the existence 
of a reasonable and probable cause for the 
charge. 


The first Court gave the plaintiff n decree 
for Rupees 1,000 out of Rupees 3,000 for 
‘which the suit was brought, 


The Lower Appellate Conré has reversed 


that decision and .dismissed the plaintiff’s’ 


ense, considering that the defendant lad ren- 
sonable and probable cause for the charge, 
The judgment of the Judge in this case is 
so very full and careful, that it cannot be 
said that he has not considered the case in 
all its bearings. I shall qnote the following 
passages from his judgment as supporting 
this statement, and shewing that he has not 
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only rightly considered> the facts, but has 
rightly laid down the propositions of Jaw 
| aud applied them to the facis as found. 
The Judge says :—‘ In this particular case, 
i ‘€the proceedings were commenced by the 
“ appellants servant. Therefore, the ap- 
‘t pellant’s responsibility must begin from 
“the time he became aware of them. and the 
“question is whether he acted maliciously 
“and without probable cause in continuing 
“them bfore the Magistrate. It isnot to be 
‘© presumed that he did, and therefore it was 
‘upon the respondent to produce some 
“ evidence of want of probable cause before 
** the appellant could be called upon to jus- 
“tify. The only evidence to this which 
“ the respondent’s pleader have been able 
to show me is that of one witness, who 
says that the respondent is over 60 years 
old, and the evidence of five witnesses 
who say he is a man of position and 
worth a lac of rupees; and hence I am 
asked to infer that he would not person- 
ally take part in the matter charged. 
The evidence as to the extent of his pro- 
perty is loose and inconclusive and not 
the best which was forthcoming.” The 
Judge then rightly holds that the records of 
the Magistrate’s enquiry and Sessions trial 
‘© were evidence to nothing beyond the fact of 
“the adjudication by the Mngistrate and 
Judge, and the legal consequence of that.’ 
Then as to the question of malice. the Judge 
observes :-— It is to be observed that from 
“the most express malice, want of proba- 
“ble cause cannot be implied. Assuming 
“ malice, still if there was reasonable and 
“probable cause for the prosecution, the 
“ appellant would not be liable.” 











The Judge then enters fully into the ques= 
tion of probable cause and decides it upon the 
facts and circumstances of the case. He first 
finds the plaintiff G@our Huree espoused the 
ennse of Gunga Doss and had been actively 
assisting in enforcing his claims. He then 
finds that when the boat in question was in 
charge of the defendnut’s servants, it was 
forcibly taken out of their possession by 
Gunga Doss and others; that the servants 
thereupon informed the defendant that Gour 
Huree personnlly took part in the transac- 
tion; and that it was not unreasonable for 
the defendant to believe in what they said, 
The Judge then taking the plaintiff's own 
ussertion that he wag an old man, wealthy, 
and of high position, says that those facts 
are not sufficient, even if true, to shift the 
burden of proof on the defendant. He then 
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points out what the plaintiff could and 
ought to have proved in this case ;—for iu- 
stance, that he was elsewhere at the time, 
that the defendant’s informants were not 
credible,,and there was no basis for the 
charge. and so forth. The Judge concludes 
by saying that satisfactory evidence ought 
to have been produced by plaintiff, but that 
no such evidence has been produced. 


The only point in special appeal pressed 
upon us with some force is that the onus 
of proving probable cause for the Brosecu- 
tion should have been laid upon thw defend- 
aut, and that the Lower Appellate Court 
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was wrong in throwing the burden of prov- | 


ing the want of probable cause upon the 
plaintiff. Iu support of this contention, we 
are referred to two decisions of this Court,— 
one reported at page 80, Volume VI, Weekly 
Reporter, and the other at page 42, Volume 
AJ, Weekly Reporter. 


In the case at Volumo VI, page 30, it 
seems that all the facts are not fully stated 
in the judgment, for the learned Judges 
there quote the maxim that “ malice alone 
“is not sufficient, because a person actuated 
“by the plainest malice may nevertheless 
‘have a jastifiable reason for the progecu- 
€ tion” —and send the ease back to the first 
Court to try the question; firstly, whether 
the defendant is able to show he had a 
reasonable and probable cause for miking 


the charge; and secondly, if he fails, to: 


determine the measure of damages. 


In the other case, reported at page 42, 
Volume XI, Weekly Reporter, it is stated :— 
“If the charg» were found to be false, it 
“would lie upon the defendant to show 
“that he had reasonable aud sufficient cause 
“for bringing the charge, and that oa his 
*fuilure to show such probable cause, malice 


“might be inferred.” The case is then 


me ee ey ee — 


effect I have stunted above. 
first, that the plaintif did not discharge the 


a e a 
remanded for trial as against one of the. 


parties. There is, however, a sibsequent 


judgment ia Weekly Reporter, Volume XIU, , 


page 403, by Bayley and Hobhouse. J. J., 


who were also Judges in the case in Volume , 
AT, page 42, where this case is fully gone ; 


into, and where it is held that if an aecusa- 
tien is made with good and reasonavle cause 
there would ve uo case for damages. 


To turn, however, from the censes to the 
text-book. In Addison on Torts, 3rd edi- 
tien, page 614. it is said :—“ The rule is, 
“that however complicated the facts may 
“be on which the question of reasonable 
“aud probable cause may depend, the Judge 
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“must leave the facts to the jury, aud oa 
“the facta found by them determine for him- 
“self whether there is reasonable or pro- 
‘Dable causa or not.” In this ease, the 
Judge in the Lower Appellate Court himself 
was the Jury. He has, from the probabili- 
ties, inferences, and cireumetanees in the 
cuse, found as a fact, with which w- cannot 
interfere in special appeals tbat there was 
no reasonable or probable canse for the 
cliarge, 


On the whole, then, Tink that this 
special appeal must be dismissed with 
Costs, 


Paul, J—I have only a few words tò add 
in this case. 


In an action for malicious prosecution, it 
lies upon the plaintiff to make ont a prima 
facie case of malice and want of rengonnabla 
and probable cause before the dfendant 
ean be ealled upou to show that he acted 
bona fide and upon reasonable crounds, 
believing that the facts within his know- 
ledge constituted a valid charge. This is 
laid down in Westropp versus Badnes, 27 Law 
Journal, Exchequer, paze 57. The Judge 
in his very careful and able judgment in this 
case has correctly laid down the law to the 
He also fonnd : 


onus of proof cast upon hiin by the law ; and, 


: secondly, that indepeud-ut of the onus of 


proof, the circumstances of the ease teuded 
to show that it was not unreasonabse on the 
part of the defendant to believe the statements 
of his servants as to the plainilf’s snare in 
the seizure of the boat. With these two 


' findings a special appeal to any ordinary 


uuderstanding would appear impossible, but 
certain cases, namely, in Volume VI, Weekly 
Reporter, page 29, aud in Volume XI, page 
43, have been cited to show that the opinion 
expressed hy the Judge of the Lower Appel- 
lath Court on the law applicable to the ense 
is erroneous. [tis unnecessary to go fully 
through the two authorities cited by Baboo 
Juggadanund Mookerjee. The two autho- 
rities probably intended to lay down in 
substance this proposition, which is correct 
in law, viz., that where the falsity of a charge 
is brought homs to the knowledge of the 
defendant, the plaintifflias nothing further to 
` prove, because itis obvious that if the plaint- 
iff sturts his case by showing that the defend- 
ant laid the charge deliberately, while he 
knew it to be false, that is the highest degiee of 
proof that a plaintiff can give of the existeuce 
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of malice and want of a reasonable and proba- | British-born Enropean subjects are con- 
ble cause; and I find that such was the case in | cerned was conferred on officers exercising 
the decision cited in Volume VI, page 29, | the power of a Magistrate by Act of Par- 
where the defendant kuew the charge to be] liament 53 George III Chapter 155 Section 
false. I only make these remarks because | 105. Though defendant was not’ present 
enses are daily cited as lnying down certain jat the time of trial, still, as the objection 
legal positions, and these are made use of | raised by him was on a point of law, I pass- 
without a careful study of the facts involved ed my opinion on it; and considering the 
in them. Sometimes Judges lay down! case cognizable by this Court, gave a decree 
principles applicable to the particular facts į in plaintiff’s favor overruling the defendant's 
of the case, believing that when their judg- | objection as to jurisdiction. But as the 
ments are repogted the facts will also be |judgment-debtor, after the case was decreed 
given. | agaiust him, appeared in Court and asked 


I agree in dismissing this appeal with 
costs. 


The 8th December 1870. 


Present: 


The Hon’ble J. P. Norman. Officiating Chief 


Justice, and the Hon’ble G. Loch, Judge. 


Section 12 Act XI of 1865—53 Geo. 
TII Chapter 155 Section 105—Juris- 


diction. 
f 


Reference to the High Court by the Judge 
of the Small Cause Court at Berham- 
pore, dated the 28rd September 1870. 


"Mirza Rumzan Beg, Deeree-holder, 
; VETSUS 


Mr. J. Cook, Judgment-debtor. 


Section 12 Act XI of 1865 does not bar the trial of 
suits for wages under 50 rupees against European 
British subjects, by a Small Cause Court, though it may 
preserve the jurisdiction of Magistrates in such cases. 
was created by 58 Geo. III Chapter 155 


which 
Section 106. 


Case.—THE decree of which execution 


is now applied for by the decree-holder was 


passed ina suit brought by him as a plaint- 
iff against Mr. J. Cook as defendant, The 
decree was passed on 7th April 1870 in the 
absence of defendant. Previous to the day 
of trial, defendant had personally appeared in 
Court and filed a petition in the case, in 
which he contended that as the suit was for 
wages below rupees 50 against a British- 


. . ” Ld é 
born European subject, it is not cognizable 


by a Judge of the Court of Small Causes 
under the provision of Section 12 of Act 
XI of 1865, and that the power of trying 
suits foy wages up to rupees 50 jn which 


| me to take the High Court’s opinion on his 

| objection as to jurisdicéion before I pass any 
order for execution of the decree, I there- 
fore, before issuing any order for execution, 
submit the following points of law for the 
High Court’s opinion on them :— 


| Ist—Was the plaintifi’s suit, which was 
‘for wages below rupees 50 against a British- 
‘horn European subject, triable by a Judge of 
j the Court of Small Causes ? 
| 2nd—If this Court has no jurisdiction 
lover the plaintiff's case, can the decree 
‘passed in it by this Court be executed 
against the judgment-debtor, or will it be 
| considered null aud void ? 


| This Court’s decision on the above points 
of law. 





I am of opinion that under the provisions 
| of Section 4of Act VIII of 1859 and Sec- 
| tion 6 of Act XI of 1865, the plaintitt’s 
i suit was cognizable by this Court, and that 
Section 12 of Act XI of 1865 does mt re» 
late to this class of cases. Under Act XIII 
of 1869 in regard to certain claims against 
artificers, and under Section 316 of the Code 
of Criminal Procedure in regard to claims 
for maintenance, Magistrates have jurisdic- 
tion. But the plaintiffs case does not come 
i under the class of cases mentioned nbove, 
{I know no law which makes claims for 
wages against British-born subjects cogni- 
zable by a Magistrate or by his assistants 
or by a Deputy Magistrate. I therefore hold 
that I had jurisdiction over plaintifl’s suit, 
and that the decree passed against Mr. Cook 
can be executed. Should the question as to 
jurisdiction of this Court over plaintiff's 
case be decided in the negative, then the 
decree passed by this Court will become null 
and void. The execution of decree held by 
Mirza Rumzan Beg will be issued or stopped 
contingent on the opinion of the High 
Courts : 
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The judgment of the High Court was! Itsecms to me that Section 11 was not 
delivered as follows by intended to meet a case of this kind. It 


; _ | appears to apply only where a minor comes 
Norman, C. J.—We think that there is | into Court on the expiration of his disability. 


nothing ,in Section 12 of Act XI of 1865 | Plaintif had two causes open to her, viz., 
to lead to the inference that suits for wages | she might have sued through her guardian 
under 50 rupees against Europeau British | before her disability had ceased, in which 
subjects cannot be tried in a Small Cause | case she would, I presume, have been bound 
Court, though it may preserve the jurisdic- by the ordinary rules of limitation ; or she 
tion of Magistrates in such cases, which | might have waited till she attained her 
was created by the 53 G. 3 Chapter 154 majority in which case she could have availed 
Section 106. herself of Section 11. 


At the same time, if iP. held that the 
present action is barred by limitation, there 
will be this apparent anomaly, that a suit 
may be declared barred by limitation now 
which will be within time five years hence 
on plaintiff attaining her majority. 

On the facts above stated, the questions 
for the High Court’s decision are: — 

Ist.—Is plaintiff in this suit entitled to 
avail herself of the provision of Section ll 
of the Limitation Act ? 


2nd.—If not, is her case barred by limi- 
tation ? 


The judgmemt of the High Court was 
delivered as follows by 





The 8th December 1870. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 

Suit by minor—Limitation—Section 

‘il Act XIV of 1859. 


Reference to the High Court by the Officta- 
ting Judge of the Small Cause Court 
at Ranaghat, dated the 31st August 
1870, 


Ram Ghose, Plaintiff, 


Versus ~ 
Norman, C. J.—It appears to us that 
though the suit is brought during the minor- 
In a suit by a minor through her guardian for the ity of the plaintiff who sues by guardian, shie, 
recovery of property sold more than 8 years before | as a minor, is entitled to rely on the pro- 


the plaint was filed. plaintiff was held to be entitled | igi : aitat 
tu rely on the provisions of Section 11 of Act XIV of visions of Section 11 of the Limitation Act, 


1859 and to be therefore not barred by limitation. | and that the suit is therefore not barred by 


: limitation. 
Case—Tuis is a suit for the recovery of 


the price of certain property, moveable and 
immorenble, sold by plaintifi’s guardians to 
defendant. The sale took place more than The 8th December 1870. 
three years before the plaint was filed, and 
no particular period being fixed for payment 
the cause of ection would seem to accrue from: The Hon’ble E. Jackson and Onookool 


Greedhur Ghose, Defendant. 


Present: 


the date cf the sale, and the ‘limitation ap- Chunder Mookerjee, Judges. 
plicable would be three years under clause | 
9 Section 1 Act XIV of 1859. | Kubooleut—Registration—Evidence— 


| Zssues—Procedure under Act X. 
Plaintiff, however, was a minor at the, 

time of the sale and is in fact still a minor, , Case No. 1376 of 1870 under Act X of 
and therefore her pleader contends that she | 1859. 

is entitled to the benefit of Sections 11 and’ Special Appeal from a decision passed by 
12 of Act XIV. In support of his srgu-: ghe Additional Judge of Nuddea, dated 
ment, he has quoted two enses, Shahzada. zhe 10th May 1870, affirming a decision 
Wala Ganoo versus Sharodee Begum, II, of the Deputy Collector of that District, 
Wyman, 25, and Ram Chunder Roy versus dated the 26th April 1869. 


Umbica Dassya, VII Weekly Reporter, 161! p; p oie 
but it seems to me that these are not ana- Dunonathy Docker: PANERA AE EAA 


logons to the presont one, and that his cli- OCERIN 
ent is not entitled to the benefit of Sec-) Debnath Mullick and others (Defendants) 
tign 12, , l Respondents, 
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Buboo Doorga Doss Dutt for Appellant. 


Baboos Chunder Madhuh Ghose and Preo- 
nath Banerjee for [Lespondents. 


Where the contract between the paries to a rent-suit 
is in no way disputed or denied, and the fact of certain 
lands having been taken at a certain rentis admitted, the 
ouly issue being wheter the rent has been paid or not, 
the case may be tried notwithstanding that the subvoleut 
is inadmissible by reason of non-registration. 


In a rent-suit the Court ought in the first instance to 
examine the agents, and then to declare the issues be- 
tween the parties and fix a day for hearing. 


Jackson, J.—Tue Lower Courts seem to 
have been quite right in rejecting the 
kubooleut on the ground that it was not re- 
gistered. But as the contract between the 
parties is in no way disputed or denied, and 
it is admitted that certain lands have been 
taken by the defendant at a certain ‘rent, and 
the only issue between the parties is as to 
whether that rent has been paid or not, 
either by direct payments to the plaintiff or 
by indirect expenditure on the part of the 
plaintiff, for the purposes of trying which 
issue the uuregistered document is not re- 
quired as evidence in any way whatever, the 
ense should go back to the first Court to fix 
a day for the hearing of the case on the 
ather issues. 


The kubooleut which is not. 
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The 8th December 1870, 


Present : \ 


The Hon’ble J. P. Norman. Chief Justice, 
and the Hon’ble G. Loch, Judge. 


Execution—Instalment bond— Right 
of action. 


Reference to the High Court by the Judge 
of the Smali Cause Court at Midnapore, 
dated the 20th September 1870. 


Ashidharee Chowdhry, Plaintiff, 


Versus 


Juggessur Kumar and others, Defendants. 


_ Execution of a money decree without interest hav- 
ing been taken out, the jud¢ment-debtors with the 
decree-h lder’s conseut filed a kistbundee  stipuliting 
payment with interest in two instalments, and consent- 
ing, in case of defwult, to payment being enfurced by 
execution of the decree. The decree-holder not having 
taken proper steps, the application for execution was 
ae off on the date on which the kistbundee was 
filed. i 


HeLD that a suit on the kistbundee was maintain- 
able. 


Case. —THE platutiff sues to recover the 
principal and interest amounting to rupees 
103-8 due on kistbundee, dated the Sth 
July 1867, whieh was executed uuder the 
following circumstances :— 


The plaintiff had formerly instituted a 


: money claim against nine persons, and ob- 


registered should be returned to the plaintiff : 


who filed it, as it is not admissible in ervi- ; 


dence and consequently cannot be looked 
into by the Courts. 


Under Act X of 1859, the Court ought in 
the first iustance to examine aud cross-ex- 
namine the agents of the parties; and when 


it, has found that the parties are at issue on , 


any particular question, the Court ought to 
declure those issues, and then to fix a day for 
hearing the case on those issues. In this 
case there is nothing to show that the par- 
ties were examined ; but the issues were fixed 
probably from the oral statements of the 
agents and from the written statements of 
parties. It remains to fix a day for hearing 
evideuce on the issues remaining to be tried. 


The decision of the Lower Court is set 
aside, and the case remanded to the first 


Court. 


Costs will follow the final result. 


tained a decree without interest by their 
confession on the 4th August 1864. Execu- 
tion of this decree was taken out on the 
lst June 1867, and after the service of no- 
tice seven of the judgment-debtors, the de- 
fendants of the present case, filed a kist- 
bundee with the (plaintiff) decree-holder’s 
consent on the Sth July 1867, stipulating 
that the judgment-debt should be paid up 
by them in two instalment of rupees 25-4- 


' 6. ove in October, awd the other in November 








1868. with interest at the rate of 6 pies per 
rupee per mensem, and that in case of 
default payment should be enforeed by exe- 
cution of the decree. The decree-holder 
not having taken proper steps, the applica- 
tion for execution was struck off on the 5th 
July 1867, the date on which this kist- 
bundee was filed. On the 27th June 1870, 
the decree-holder again put in av application 
for execution, but according to Full Bench 


‘Rulings, Bengal Law Reports. Volume LV, 


page 1O1,* it was held by the Court that as 
no proceedings were taken within the pre- 
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scribed limitation, (2. e., within three yenis! 


from the date of the decree) which cannot 
be eulnrged by the instalment bond alluded 
to above, the decree was barred by limita- 
tlou. 


The pluintiff now brings a fresh suit for 
the recovery of the amount due on the 


kistbuudee against seven of the defeudants ' 


who were parties to it. The defendant’s 
objections are 

lst.—That the kistbundee has merged 
into the original decree. 


2nd.—That because the execution was 
barred by limitation, no fresh suit can be 
brought upon the kistbundee which forms 
a part of the decree, - 


With regard to the first point, I have to 
say that as the parties to the instalment 
bond entered into by the plaintiff (decree. 
holder) and the defendants in this suit were 
pot the same as those in the original decree 
(two of the judyment-debtors having been 
left out,) and as the money recovered in the 
kistbundee, which also contains stipulation 
of interest, does not amount to the sum 
decreed, I am of opinion that the instal- 
ment bond is altogether a new kistbundee 
and has no connection with the decree. 
Else, according to the ruling quoted above, 
exerulion would not have been barred by 
limitation, whieh should have run from the 
instalment stipulated in that deed. Evident- 
ly, the kistbundee cannot iu law be taken as 
a part of the decree. 


As to the second point, whether a fresh 
suit can be brought upon the kistbundee, I 
am decidedly of opinion that it can; for, 
when the parties came to a mutual agreement, 
which cannot form a part of the decree and 
whieh did not save from limitation, tt would 
be inequitable not to allow the plaintiff to 
bring a fresh action ufon this kistbuudee 
within 8 years from the iustalment con- 
tained in that deed. 


This view is supported by the decision 
of the Division Bench, dated the 24th 
March 1865, Lal Mahomed versus Moni 
Lall Gazee, cited in Summary Regular Ap- 
pent No. 685 of 1865, dated the 10th 
August 1865, Revenue Civil and Criminal 
Reporter, Volume I, page 121, 


Judgment of the High Court :— 


Norman, C. J.—We thiuk it quite clear 


that a suit on the kistbundee is maintain- 
able, 


en 


l l The 8th December 
| Present : 


the Hon’ble J. P. Norman, Officiating 
| Chief Justice, and the Hon’ble G. Loch, 
Judge. 


i Suit against represeutatives—Assets 

! — Issues. 

Reference to the High Court by the Of- 
ciating Judge of the Small Cause Court 


| 
| at Kishnaghur, dated the 4th July 1870. 


Heera Lall Mookerjee (Plaintiff) Petitioner, 
Versus 


Digumburee Kuloonee and another (Defend- 


| 
ants) Opposite Party. 

: Baboo Rash Beharee Ghose for Petitioner. 
| 


No one for Opposite Party. 





In aguit against the representatives of a deceased obli- 
ror of a ban i, where plainriff makes tt the foundation of 
his case that the d fendants were in possession of pro- 
perty belonging to the deceased, the latter have a right 
to take issue upon that statement, and, if they succeed, 
are entitled toa decree dismissing them from respon- 
sibility altogether. 

If the suit is against the defendants simply as heirs 
or personal representatives of the deceased, anil plaintiff 
prays fora decree without going into the question of 
assets, he will be entitled toa decree on proving the 
execution of the bond, 


Case.—Tuis is a case brought against the 
representative of the deecased obligor of a 
bond, and the defendant’s plea is that he has 
received no assets from the deceased. I 
found on the evidence that this plea was 
established, but the Government pleader 
who appears for plaintiff has requested me 
to refer the case to the High Court for the 
decision of the following question, viz., in a 
suit agninst the representative of a deceased 
debtor, can the Court put in issue the ques- 
tion of assets or vo assets ; or if the represen- 
tative chnracter of the deceased is esta- 
blished, is the Court bound to give a decres 
ngninst the defendant as representing the es- 
tate of the deceased, leaving the question of 
assets to be decided in execution of the 
decree in the way indicated by Section 2038 
of the Civil Procedure ? 


' T have been unable to find any ruling by 
which the point has been definitively settled ; 
but I think that there is nothing in the 
above Section of the Civil Procedure or in 
any other part of that Code to prevent the 
Court from taking cognizance of the plea ag 
the trial and, if it is proved, trom dismiss- 


aP 
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ing the case. ‘This appears to have been the 
course adopted by my predecessors in this 
Court in such cases, and it also seems com- 
formable to equity. If the representative 
raise the plea of no assets at the trial, there 
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seems no reason why it should not be dispos- | 


ed of theu once for all, instead of remitting 
the parties to a further coutestin the execu- 
tion department.e 


The judgment of the High Court was 
delivered as follows by 


Norman, C. J.—In order to answer the 
question which is now before us properly, it 
is necessary to state briefly how 1t arises. 


Heera Lall Mookerjee sued Digumburee 
Kuloonee, the mother, and Mohesh Chunder, 
the brother, of one Gireedhur on a bond 
for rupees 45 executed by Gireedhur, alleg- 
ing that Gireedhur died in Chyet 1266, 
and that the defendants are in possession of 
his property. 

The defendants alleged that the bond was 
n forgery, and that there were no assets of 
Gireedhur in their hands. 


The Judge of the Small Cause Court 
gays that itis established on the evidence, 
that the plea that the defendant received no 
assets from the deceased is correct, and he 
refers for the decision of this Court the fol- 
lowing question :— 


“Jn a suit against the representative of 
“n deceased debtor, can the Court put in 
“issue the question of assets or no assets ; 
‘or if the representative character of the 


‘deceased is established, is the Court bound | 
“to give a decree against the defendant ns | 

. ? 
“yepresenting the estate of the deceased, | The Hon’ble H. 


| 


“leaving the question of assets to be de- 
« cided in execution of the decree in the way 





“indicated by Section 203 of the Civil | 


« Procedure Code ?” 
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toa decree dismissing them from respon- 
sibility altogether. 


It certainly would be most unreasonable to 
compel them to litigate the same question 
over again with the plaintiff in execution 
of the decree under Section 208. 


If the suit had simply been against the 
defendants. or either of them, as the heirs 
or personal representatives of the deceased ; 
if they had alleged that no assets had come 
to their hands, the plaintiff, on proof of the 
due execution of the bond by the deceased, 
would have been entitled to a decree, agninst 
them as representatives of the deceased, if 
he had prayed for sucha decree, without 
going into the trial of the question whether 
or not the defendants had assets, and in that 
case he might have proceeded in enforce- 
ment of his decree under the provisions of 
Section 203. But as he did not choose to 
couteut himself with such a decree, but at- 
tempted to prove in this suit that assets had 
come into-the hands of the defendants for the 
purpose of making them personally liable, 
he must take the consequences of his own 
failure. 


This in no way conflicts with the decisions 
of the Madras Court referred to in the ar- 
gument before us, and which are reported in 
the Madras High Court Reports, one at page 
336, aud the other at page 423. 





The 8th December 1870. 
Present: 


V. Bayley and G. C. Paul, 
Judges. 


Suit for kubooleut—Co-sharer’s right 


of ‘action. 


So far as regards the case immediately | Case No. 1312 of 1870 under Act X of 1870. 


before us, the question appears to us to be 
a very simple one. 


The plaintiff makes it the foundation of 
his case against the defendants, that they 
were in possession of property belonging 
to the deceased : he does not even state that 
they were the heirs of the deceased. The 
defendants had clearly a right to take issue 
upon a statement which, if true, would have 
made them personally responsible ; and if, 
as was the case, the defendants succeed, it 
appears to us plain that they were eutitled 


~ 


Special Appeal from a decision passed by 
the Officiating Judge of Midnapore, dat- 
ed the llth June 1870, reversing a deci- 
sion of the Assistant Collector of that 
District, dated the 8th December 1869, 


Romanath Rackhit (Plaintif) Appellant, 


VETSUS . 


Chaud Haree Bhooya and others (Defend- 
ants) Respondents, 


I“ 
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Baboos Ashootosh Dhur and Bhowanee 
Churn Dutt for Appellant. 


Baboo Hem Chunder Banerjee for Respond- | 


ents. 


The proprietor of a fractional share of an undivided 
estate hasa right to sue for a kubooleut for such share, 
if he can prove that the defendants have heretofore 
recognized him as the proprietor of a particular share and 
paid him separately a certain proportion of the rent. 








Paul, J.—In this case, the Lower Appel- 
late Court found that there was no dispute 
as to the plaintiffs share, z. e., 14 pie of the 
zemindaree, and that the defendant had ad- 


mitted having paid rent to the plaintiff 


separately for his share. 


The first point taken in appeal is that 
under these circumstances, the plaintiff (who 
is the appellant) as proprietor of a fractional 
share of an undivided estate could sue the 
defendant for a kubooleut, and that there- 


fore his suit has been improperly dismiss- 
ed. 


On this point, I really have no doubt 
whatever that the plaintiff could sue fora 
kubooleut, his action being simply one in- 
tended to put upon paper a sa3parate engage- 
ment and contract already existing between | 
himself as landlord and the defendant as 
tenant., It is, moreover, the general estom 
of this country, as far as I know, to collect 
reuts in certain specifie shares and to grant | 
receipts for such fractional shares. To this 
almost elementary view of the subject, n de- 
cision of a Division Bench of this Court is 
„cited as being opposed, viz., a decision re- 
ported in Volume XI, p#ge 26; but we find 
that the same decision is referred ro in an- 
other case in the same Volume, page 393, .as 
being correct with a clear exception which 
applies to this very case. We also find that! 
in Weekly Reporter, Volume XII, page 31, 
there is a case decided by Macpherson and 
E. Jackson, J.J., holding that a person is 
entitled to sue for rent for a fractional share 
of lands, the rent of which has been admit- 
ted by the defendant to have been previous- 
ly paid. The lnw there laid down is to the 
following effect :—“ If the plaintiff can 
“ prove that the defendants have heretofore 
“ recognized him as being the proprietor of 
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“a particular shure of the property, and 
“have paid to him separately a certain 
“ proportion of the rent, then no doubt the 
“ suit will lie against them without the 
“ other joint proprietors being made parties. 
“ Bat unless the plaintiff either proves that 
“ the defendants have paid, their rent to him 
‘ separately, or proves an express agreement 
“on their part to pay to him separately, 
“the suit will zoż lie in th® absence of tho 
other share-holders.’’? So that if we look 
to the weight of authority, we have the two 
last authorities that I have mentioned as 
supporting the position taken by the appel- 
lant in this case. 


But itis argued by Baboo Hem Chunder 
Banerjee that these two decisions are in 
conflict with the ease decided at page 26, 
Volume XI, Weekly Reporter, and there- 
fore we ought to send up the question 
to a Fall Bench I do not 
think, however, the matter 


for decision. 
that 


precisely so, because we find that one of 


stands 


the Judges who pronounced the decision 
26, Volume XI, resiled 
that position in the decision at page 31, 


in page from 
Volume XII, which is the latest decision on 
This being so, our present 
view nppears to be in conflict with the view 


the subject. 


of one Judge only, and the view of that 
one’ Judge is expressed in a few words. 
He says in the first place—‘‘ Itis clear that 
‘ the plaintiff does not allege that she held 
“any distiact portion of this land as a 
‘ separate estate.” (But thisis not our case 
Aud then—“ We do not find in 


“ Act X, or under any decision of this 


here.) 


‘Court, any authority to the effect that 


“one who is entitled to a fractional share 
“ of an undivided estate, though ho receives 
“a definite portion of the rent from the 
“tenant or ryot, is entitled to maintain 
“ a suit for a separate kubooleut in respect 
“of such undivided share.” This seems 
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to imply that the point there decided was 
senreely argued, We do not find any reasons 
given for the position there taken, except 
the absence of authority, which, under the 
circumstances, does not appear to be a suf- 
ficient 


distinction very clearly drawn in the other 


renson, Then having regard to the 


we think we 


two enses alluded to above, 
are no way restrained from expressing our 


own views aud d@iding upon them. 


Of the two other points that arise in 
the case, Baboo Hem Chunder Banerjee, 
n gentleman of considerable experience, does 
not press the second, viz, that the kuhoo- 
boundaries, Jt was 


Jeut did not state the 


not necessary that it should do so. It con- 
tained all the particulars of area required hy 
Section 2 Act X of 1859, and the defend- 
ant was doubtlessly well aware what the 
lands were for the rents of which he was 
gued. If he were not awnre of that fact, 
he could apply for better particulars ; but I 
do not think that such want of specification 
jn the boundaries is any ground for dis- 
missal of the suit. It 


if, after enquiry, the boundaries were more 


would be sufficient 


fully stated in the decree. 


The third point is that inasmuch as the 
issue, 7. e., whether a pottah was tendered 
before the institution of the suit, had not 
been raised before the Court of first instance, 
the Lower Appellate Court ought not to 
have raised such issue. Now, it is clear 
that no issue was raised as to the tender of 
the pottah, and it does not appear that the 
defendant ever wanted to raise such an issue 
in the first Court, which he could have asked 
for if he wished. I do not think that 
vuder Section 354 Act VIII of 1859, it 
was right for the appellate Court in this 
ease to raisa an issue involving the tender 
of pottab, because it does not appear to me 
that such un issue was essential to the pro- 
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per determination of the suit on the merits, 
Moreover, it is quite clear that had the pot- 
tah heen tendered to the defendant, he would 
simply have given it back to the plaintiff, 
and there is a principle of law which rules 
that if aman by his own conduct renders 
the performance of a condition precedent 
unnecessary, the other party is not bound 
The attitude of the defend- 
ant in this suit heing taken into considera- 


to perform it. 


tion, it may safely be assumed that the ten- 
der of the pottah to him would have been 
simply nn unnecessary offer of a piece of 
paper. We consider, therefore, that the 
point as regards the tender of the pottuh 
cannot be gone into now, If there were 
any thing in it, the objection should have 
been taken at an enrlier stage, The pro- 
vision as to the tender of a pottah seems 
to imply that a party should not be unneces- 
sarily harassed by being brought in Court, 
where, without being in Court, he might 
enter into an agreement. Section 2 says :— 
“ every ryot is entitled to receive from the 
person to whom rent is payable, a pottah, 
&e.,’? that is, entitled to receive a pottah 
when he requires it. Section 9 says that 
the tender of a pottah gives a man aright 
I think that both 


these Sections point to a case where the 


to ask for a kubooleut. 


Jandlord and tenant are agreed as to terms, 
or where the landlord tries to obtain from 
the tenant a kahooleut he is willing to give 
without giving hin? a document in return, 
But be that as it may, we think that in 
this particular ease the issue ought not to 
have been raised, and should not be gone 
into by the Appellate Court, because it was 
not essential to the right determination of 
the suit upon the merits. 


The special appeal is allowed, and the 
ecnse remanded for trial on the merits. | 


The costs will follow the result, 


Bayley, 7.—I concur, 
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tion which the Courts below had to try, as 
if was not antall necessary to go into the 
title of the defendauts themselves. 


The 15th November 1870. 
. Present: 


The Hon’ble L. S. Jackson and F. A. Ghlo- 
ver, Judges. 


The Subordinate Judge, by whom the 
suit was originally tried, appears to have 
thrown out the suit upon a preliminary 
point. ‘The Judge, on appeal, reversed the 
decision upon that point and proceeded to 
determine the matter on @ts merits. It is 
against the decision of the Judge on the 
merits that this special appeal has arisen. 


Special appeal—Construction of sale 
certificate. 


Case No. 886 of 1870. 


Special Appeal. from a decision passed 
by the Judge of Patna, dated the 24th 
February 1870, affirming a decision of 
the Moonsiff of that District, dated the 
15th December 1869, 


Mookhya Huruckraj Joshee (Plaintiff) 


Neither party here ha® questioned that 
part of the decision of the Judge by which 
he reversed the decision of the Court below 
him. 


The Judge’s decision has proceeded upon 


Appellant, “construction which he puts ôn the sale 

versus certificate, and upon certain inferences which 

he draws from that certificate aud the 

Ram Lall Gomashta and others (Defendants) boundaries stated in it, and some other 
Respondents. papers which he finds on the record of the 


Baboo Onookool Chunder Mookerjee for TE 


A ppellant. 


Baboo Mohesh Chunder Chowdhry for 


The first question is whether, under these 
Respondents. 
| 


circumstances, we are at liberty under the 
law of special appeal to disturb the decision 
So arrived at. . 

A Judge is bound to give full effect to the terms of 
a sale certificate; and when he proceeds to limit the 
effect of that certificate by certain inferences and con- 
clusions drawn from other documents, he does that 
which he is not at liberty to do, and commits an error 


of law which it is in the power of the Uigh Court to 
remedy on special appeal. . 


The question has not been free from doubt 
tome; but upon consideratiou it seems to me 
quite clear that we have the power and 
ought to interfere with ajudgment which 
appears to us to be contrary, and the judg- 
ment in question does seem tome to be 


k J.— i i 
Jackson, Tae special appellant, contrary to liw, 


plaintiff in this case, had acquired by private 
purchase from a party who had purchased 
the same at a sale in execution of decree, 
the right, title, and interest of one Pigue 
in certain godown premises situated on the 
bank of the river Ganges in the Town of 
Patna, The defendants were persons who 
had subsequently purchased other land be- 
longing to the same party®, 


The Judge has come to the conclusion 
that up to a certain point the sale certificate 
is in favor of the plaintiff; but he proceeds 
to show how upon certain inferences this 
tendency of the sale certificate in the plaint- 
iff’s favor does not conclude the case, and 
therefore throws out the plaintiff’s claim, 


Now, I quite concur in his construction 
of the terms of that certificate to the extent 
to which he construes it favorably to the 
plaintiff. Ihave no doubt that the certifi- 
cate meant to give the purchaser land bound- 
ed to the north by the house marked A in 
the sketch given by the Judge, and beyond 
that, that is, where that boundary ceases by 
the river. 


The question in this suit related to some 
land which may be described as the river 
frontage of these godown premises, and lying 
between a certain revetement or front wall | 
of the godown, which E understand to have 
been part of the wall of the old Fort a 
Patna, and the river, the plaintif con- 
tending that by his purchase he is entitled to 
this land, and the defendants on the other 
hand contending that the sale certificate le 
granted by the Court, which is the basis of 
the plaintiffs title, does not include that 
portion of the land, and therefore the plaint- 
iff is not entitled. This was the only ques- 


`, 


The Judge appears to consider that by 
the boundary so given as the river „was 
meant the river at the height at which it 
stood at a particular season of the. year when 
the purchase was made, which I believe was 


id 
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in the month of October, and not as it stood 
afterwards when the river had fallen a con- 
siderable way and its margin was conse- 
quently lower. It is just this difference 
which by the judgment of the Zillah Court 
deprives the plaiutiff of the land which he 
claims tn the present suit. 


On reference to the certificate of sale, it 
seems that the plantiffi’s vendor did not ac- 
quire thereby a mere building or godown, 
but zameen or land on which such godowns 
stood. ‘The plan goes not give us a precise 
conception of the nature of things: and it 
seems to me clear that the land as shown 
by the Judge was not entirely covered by 
one single building, but we may conceive 
that several buildings stood upon the land 
so described: That being so, and that which 
the Court sold to the plaintiff’s vendor being 
land with godowns or buildings standing 
upon it, the purchaser, I think, is at liberty 
to insist on the boundary according to its 
natural and reasonable interpretation ; and 
when we find that the river without any 
limit is set down as the boundary, I think 
the plaintiff is entitled, in the absence of 
words to the contrary, to the land as far as 
the margia of the river, however high or 
low that margin may be at particular periods 
of the year. There is nothing to indicate 
that the revetement or wall referred to by 
the Judge was the boundary of the land 
purchased. If so, that would have been a 
simple and preferable way of describing the 
boundary. The boundary given is “the 
river.” That being so, the land purchased 
is not limited by a wall upon the one side 
any more than it is upon any other side. 


That being the case, I think the Judge 
was bound to give full effect to the terms 
of the sale certificate; and when he pro- 
ceeds to limit the effect of that certifi- 
cate by certain inferences and conclusions 
drawn from other documents, I think he 
does that which he is not at liberty to do, 
and commits an error of law which it is in 
the power of this Court to remedy. 


It was hardly contested by the vakeel of 
the respondent that the Judge’s decision, 
upon the reason of it, could be supported. 
He was more inclined to stand upon the 
ground suggested to him by the Court, that 
the point decided by the Judge was one of 
fact, aud ove upon which therefore there 
could be no interference by this Court in 
special appeal. That certainly was my opi- 
uion when I heard the case argued, but 
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upon reflection I consider that this Court 
can interfere. 


It clearly could not affect the plaintiff's 
case that, in the sale by Emam, Bandee 
Begum to the defendant (who is by mis- 
take written as plaintiff in the Judgment) of 
the house marked A, the land between it and 
the river has been expressly included. It 
was entirely in the option of Emam Bandi 
Begum in selling her house to convey or 
not to convey the land lying in the front, 
back, or either side of it, and the purchaser 
might for his own purposes stipulate that 
the words in question should be inserted ; 
and it cannot be said by way of inference 
from particular transactions, that it is or is 
not the custom to sell the land left by the 
recession of the river before the retaining 
wall, together with the main land; nor 
again could any conclusion of the sort be 
drawn from the title deeds which the plaint- 
iff himself derived from Dilawur Ali. 
That was an entirely distinct transaction, and 
it was for the parties to sell or withhold 
from sale any land they chose. 


On these grounds, I think the decision of . 
the Judge cannot be suppurted and that we 
are competent and bound to set it aside. The 
decision of the lower Court, therefore, will 
be reversed with costs. 


Glover, J.—I concur. 


The lst December 1870. 


Present: 


i The Hon’ble H. V. Bayley and’‘E, Jackson, 


Judges. 


Interest—Penalty. 
Case No. 837 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbhoom, 
dated the 12th February 1870, modifying 
a decision of the Sudder Moonsiff of 
that District, dated the 18th September 
1869. 


Peetambur Chatterjee (Plaintiff) Appellant, 


VETSUS 


Kalee Churn Roy and another (Defendants) 
Respondents. 
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Baboo Bama Churn Banerjee for Appel- 


lant. 
Messrs. G. A. Twidale and H, A. Mendies 
for Respondents. 


In a sułt to recover money len’ upon an agreement 
to the effect that it should be repaid with interest, at 
8 annas per cent. per mensem, by instalments payable 
in a particular month of each year, with a promise that 
if the instalments were not paid in 4 years the interest 
would be at the rate of 1 rupee per cent. per mensem, 
where plaintiff demanded interest on the allegation that 
the instalments had not been paid for 5 or 6 years: 


Hep that as the first rate was below the ordinary 
terms on which money is lent in this country, and the 
penalty was but the ordinary rate to be imposed in case 
‘o£ delay in payment, the plaintiff was entitled to a 


decree. 

Jackson, J.—THIS was a suit to recover 
a sum of rupees 700 lent upon an agree- 
ment to the effect that it should be repaid 
with interest at 8 annas per cent. per month, 
by instalments of 100 rupees in the months 
of Falgoon each year from 1268 to 1276 ; 
the remainder to be paid in 1277. 


There was also a clause in the agreement 
that if in four years these instalments were 
not paid, the interest to be paid on the 700 
rupees would be at the rate of one rupee 
per cent, per mensem. The plaintiff brought 
this suit demanding interest at the higher 
rate, on the allegation that for 5 or 6 years 
after the money had been lent no instalment 
was paid as agreed upon. 


Both the Courts below have dismissed 
the plaintifs claim to higher interest than 
8 annas per cent. Both have come to the con- 
clusion that the stipulation as to the higher 
percentage was a penalty, and the plaint- 
iff had no sufficient ground to recover at 
that rate. It is upon this ground that this 
special appeal has been preferred to this 
Court, and it is urged that the higher per- 
centage was clearly due under the express 
terms of the agreement between the par- 
ties. 


On the part of the vespondent, we have 
been referred to a decision of this Court,* 


~~ 


* The 28th March £870, 
Present: 
The Hon'ble F, B. Kemp and E. Jackson, Judges. 
Case No. 248 of 1869. 


Regular Appeal from a decision passed by the Sub di- 
nate Judge of Beerbhoom, dated the 20th July 1869, i 


Boley Dobey (Plaintif) Appellant, 
versus 
Siddhessur Rao Kur (Defendant) Respondent. 
Baboo Mohince Mohun Roy for Appellant. 


Mr, R, T, Allan and Baboo Juggadanund Mookerjee for 
Respondent, 


- aiii. 
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reported at page 92, Appendix, Volume IV, 
Bengal Law Reports, in which it was held 
that where a smaller sum is secured by a 
larger sum that larger sum may be looked 
upon as a penalty. In that case, the money 
had been lent at the rate of one per cent. per 
mensem, and there was a stipulation that 





Kemp, J=—Tue plaintiff is thesappellant. Jt appears 
that on the 30th Jeyt 1270, a kistbundee was exe- 
cuted by the defendant, the respondent, to the plaiut- 
iff’s vendor to the effect that as there were sums due 
under 4 decrees, the amount ofwhich is not specified, 
and on other accounts, also not specified, amounting. to- 
gether to 1,000 rupees. It was arranged between the 
parties that this sum of 1,000 rupees was to be liquid- 
ated in 5 years by instalments of 200 rupees per annum, 
payable in the month of Jeyt of each year. The kist- 
bundee then goes on to siate that if one or any of 
the instalments fell due and was not paid, the whole of 
the instalments were to be considered as lapsed, and the 
whole amount was to bear interest at the rate of 10 per 
cent. per mensem, and the interest was to be calculated 
from the date of the kistbundee or from the 30th 
Jeyt 1870. The original obligee sold this kistbun- 
dee to the present plaintiff. At the time the kist- 
bundee was sold, according to the plaintiff's calculation 
5,499 rupees were due by the defendant, and yet this 
bond was sold for the sum of 800 rupees, which shows 
clearly the speculative nature of the transaction. In 
the plaint, the cause of action is sgid to have arisen on 
the Ist of Assar 1271, namely, on the date on which 
the first instalment according to the kistbundee fell 
due, It is, however, admitted that the plaintiff's ven- 
dor received the instalments for 1271, 1272, and 1273, 
and did not enforce the penalty according to the terms 
of the kistbundee against the debtor. The plaint, 
therefore, looking to its usurious character, might very 
properly have been dismissed on the cause of action ou 
which it was based. The Subordinate Judge finds, and 
this is not objected to, that the kists of 1274 and 1275 
are due, namely, for the kist of 1274, 200 rupees, and 
for the kist of 1275, 200 rupees, equal to 400 rupees, 
aud he gives the plaintiff a decree for that sum plus 12 
per cent. interest from the dates on which the instal- 
inents fell due. 


In appeal, it is contended that the Subordinate Judge 
ought to have awarded interest, not at the rate of 1 per 
cent. per month,but at the rate of 10 per cent. per month, 
from the date of the kistbundee. The appellant says 
that according to this calculation, rupees 2,211, 9 annas, 
15 gundas, 1 cowrie are due instead of rupees 488, 6 
annas, 43 gundahe as awarded by the Subordiuate Judge. 
This is a case in which the Court will not be disposed 
to show any favor to the plaintiff. The terms of the 
kistbundee, in our opinion, being that interest at 
the rate of 10 per cent. per annum be paid upon the 
whole of the principal sum of 1,000 rupees in the event 
of any instalment falling due, and not being paid, were 
considered by the parties to be in the nature of a penal- 
ty, and looking at the fact that the plaintiff's vendor 
did waive the penalty on two occasions, namely, in the 
years 1271 and 1272, and also to the fact that on the 
occurrence of any default in paying an instalment, 
namely, in paying a sum of 200 rupees, the penalty, if 
the bond was strictly enforced, would amiunt to cer- 
tainly more than 2,000 rupees, we think that on the 
principle that “where a smaller sum is secured by a 
larger sum that larger Sum may be looked upon as a 
penalty,” the judgment of the Subordinate Judge award- 
ing 12 per cent, per annum on the instalments due from 
the date on which they fell due to the date of payment, 
is an equitable decision and one with which we shall 
not interfere in appeal. 


The appeal is, therefore, dismissed with costs. 
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if a certain number of instalments were not 
paid, the whole amount would be considered 
to have lapsed and the loan would bear 
interest at the rate of 10 per cent. per 
mensem. We think that the facts of that 
case are very different from those of this, 
and the question whether the higher rate of 
percentage should be looked upon as a penal- 
ty or not depends upon the circumstances 
of the case. Tew per cent. per mensem is 
an extraordinarily high rate of interest, and 
the result of that stipulation in the bond 
was that the recgvery of the amount was 
considered so doubtful, that an interest in 
the sum of rupees 5,500 was sold for rupees 
800. This ease in no way seems to agree 
with that’ case. In this case, the terms 
granted to the defendant at first were below 
the ordinary terms on wkich money is usual- 
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ly lent in this country, and it was almost n | 


favour shewn to the defendant that such 
terms were granted; and the penalty was not 
that any excessive rate should be paid, but 
that the ordinary rate at 1 per cent. should 
be paid. There was also in this case other 
Janded security for the payment of the money, 


and it does seem as if the meaning of the oe special appeal, made au application to 


party solely was that if any delay occur in 
the re-payment of the money, the lender 
should receive interest at the ordinary rate 
of one per cent, per mensem. 


We set aside the decision of the lower 
Courts, aud decree the plaintiffs suit with 
all costs with reference to the above remarks, 
A decree will be drawn up in accordance 
with the judgment above given. 


The 7th December 1870. 
Present: 


The Hon'ble J. P.’ Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 


Judge. 


Special appeals—Admission—Section 
375 Act VIII. 1859. 


In the matter of 


Jodoonath Mookerjee and another, 
Petitioners, 


VETSUS 


Puachanan Mookerjee and others, Opposite 
as Party, 


| 
! 


| 
| 
, 
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Baboos Debendro Chunder Ghose and 
Bungshee Dhur Sein for Petitioners, 


Baboos Kalee Mohun Doss, Hem Chunder 
Banerjee, Chunder Madhub Ghose, Ra- 
jendro Misser, and Oopendro Chunder 
Bose for Opposite Party. 

Under Section &75 Act VIII of 1859, when a special 
appeal is neither rejected nor returned for the purpose 
of correction, but registered, it becomes upon such re- 


gistration a case pending in Court; in other words, it is 
admitted. 


Special appeals are not the less “admitted” because 
under the rules and practice of the High Court they 
are received and registered as a matter of course, with- 
out the exercise of the power conferred by Section 25 
Act XXHI of 1861. 


Norman, C. J.—JoDoonatTH MOOKERJEE 
and another were plaintiffs, and Punchanun 
Mookerjee and others were defendants in 
a suit in which a special appeal was pre- 
ferred io this Court. The appeal was 
heard on the 24th of June 1869, when the 
decree of the Lower Appellate Court ia 
favor of the plaintiffs was affirmed. After 
the hearing of this special appeal, namely, 
on the 29:h of April of the present year, 
the defendants, who were the appellants in 


the first Subordinate Judge of 24-Pergun- 


i nahs for a review upon the ground of the 


discovery of fresh evidence. The Subor- 
dinate Judge, after hearing the application 
and carefully considering the matter, ad- 
mitted the review by an order dated the 
the 81st of October 1870. 


Jodoonath Mookerjee applied to this Court 
that the order of the Subordinate Judge 
admitting the review should be quashed, as 
having been passed by him without juris- 
diction. 


We caused a rule to be issued calling upon 
Puochanun Mookerjee and others, who had 
obtained the order for the review, to shew 
cause why the order of the Subordinate 
Judge should not be quashed. Cause has 
now been shewn, and we have. to consider 


' whether or not the Subordinate Judge, under 





the 376th Section of Act VIII of 1859 had 
power to admit the review. ‘The 376th Sec- 
tion is hs follows :—‘* Avy person consider- 
“ing himself aggrieved by a decree of a 
“ Court of original jurisdiction, from which 
“no appeal shall have been preferred to a 
‘superior Court—or by a decree of the 
é‘ District Court in appeal from which no 
“ special appeal shall have been admitted 
“by the Sudder Court—or by a decree of the 
‘‘ Sudder Court from which either no appeal 
“may hays been preferred fo Her Majesty 


= à 
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“in Council, or an appeal having been pre- 
“ ferred no proceedings in the suit have 
“ been transmitted to Her Majesty in Coun- 
“cil, and who from the discovery of new 
“mattes or evidence which was not within | 
“his knowledge or could not be adduced by 
“him atthe time when such decree was 
‘‘ passed, or from any other good and suf- 
“ ficient reason may be desirous of obtain- 
“ing a review of the judgment passed 
“against him, may apply for a review of 
“judgment by the Court which passed the | 
“ decree.” 








The question we have to consider is, 
what is meant by the words ‘‘ a decree of. 
“ the District Court in appeal from which no | 
“special appeal shall have been admitted.” | 

| 
| 


In order to see what the meaning of the 
word “ admilted” is in that Section, we 
have to look at the Sections relating to ! 
special appeals. The 3872nd Section de- 
clares on what ground a special appeal 
shall lie to this Court. The 373rd Section 
prescribes the mode in which the application 
for the admission of the special appeal is to | 
be presented. The 874th Section states | 
what the application is to contain, and the | 
375th Section now repealed provided how 
that application was to be dealt with. It 
was as follows :—‘ If the aplication be not | 
“drawn up in the manner hereinbefore pre- | 
“scribed, the Court may reject it or may | 
‘return it to the party for the purpose of! 
“being corrected. When the application is 
“correctly drawn up, it shall be registered in 
“a book to be kept for that purpose, which 
“shall be in the form contained in Schedule 
€ D hereunto annexed, and the case shall 
“« proceed in all other respects as a regular | 
“appeal, and shall be subject to all the rules 
“hereinbefore provided for such appeals, so 
“fur as the same may be applicable.” 





—— = m n Á = 





Now, in order to say how the case is to pro- | 
ceed after the application is registered, we | 
must refer to the 343rd Section of the same | 
Act. That Section provides that the appel- | 
late Court is to send intimation to the lower | 
Court of the appeal being registered ; that on | 
receipt of the intimation the lower Court is ' 
to transmit to the appellate Court all papers ' 
aud receipts or such papers as may be: 
specially called for by the appellate Court, | 
The 344th Section provides that a day isto ' 
be fixed for the hearing of the appeal. ‘The 
3451h Section provides that the notice of the ' 
day fixed for the hearing of the appeal shall | 


be ailixed in the appellate Court, and that | 


- 


: appeal,” 


| Court, 
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alike notice shall be sent by the appellate 
Court to the lower Court. The 346th Sec- 
tion states what are the consequences of the 
non-appearauce of either of the parties. The 
847th Section states “that if an appeal be 
“dismissed for default of prosecution, the 
‘appellant may, within thicty days from the 
“date of the dismissal, apply to the appel- 
‘late Court for the re-admission of the 
‘appeal; and if it shall @e proved to the 
“satisfaction of the Court that the appellant 
“ was prevented by any sufficient cause from 
“appearing when the aypeal was called on 
‘for heaving, the Court may re-admit the 
The 848th Section provides that 
the respondent may, upon the hearing of the 
appeal, take any objection to the decision of 
the lower Court which he might have taken 
if he had preferred a separate appeal from 
such decision. The 349th Section trents 
of the manner in which the appellate Court, 
after hearing the appeal, is to proceed to 
give its judgment; and the 350th Section 
enacts as follows :— 


‘The judgment may be for confirming, 
‘“‘ reversing, or modifying the decree of the 
“lower Court; but no decree shall be re- 
“ versed or modified, nor shall any case be 
“ remanded to the lower Court on account of 
“any error, defect, or irregularity, either in 
“the decision or any interiocutary order 
“ passed in the suit not affecting the merits 
“of the case, or the jurisdiction of the 
“ Court.” 


oor 


It is clear, therefore, that under the 375th 
Section if a special appeal was not rejected 
or returned for the purpose of being cor- 
rected, but was registered—upon such regis- 
tration it became a case pending in the 
In other words, it was admitted, 
and would have to be dealt with as pre- 
scribed by the Act. The effect of Section 
375 was that if the party dissatisfied with 
the judgment of the Léwer Appellate Court 
chose to appeal on questions of law, upon a 
stnte of facts as found by the Lower Ap- 
pellate Court to the highest Court of Appeal, 
he was precluded from afterwards making 
a new case by going back to the first Court 
and asking it to alter its finding of facts, 
The legislature has evidently treated it as 
a mutter of public interest that there should 
be un end of litigation somewhere, 


Section 375 of Act VIII of 1859 was re- 
pealed by the lst Section of Act XXIII of 
1861, and in the place of it Section 25 of 
that Act was enacted. 
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Section 25 enacts that—‘if the applica- 
pp 


bi ee G 
tion is not written on a stamp paper off oent decisions ; one by Mr. 


“ adequate value, or if it be not drawn up 
‘in the manner laid down in Section 374 of 


Our opinion is in cousonance with two re- 


Justice Bayley 
and Mr. Justice Phear, 9 Weekly Reporter, 


“ Act VIIL of 1859, or if it do not state | page 801 ; and one by Mr. Justice Phear and 
“any ground on which a special appeal | Mr, Justice Hobhouse, 9 Weekly Reporter, 


“ will lie, under the provision of Section 
“« 372 of the said Act, the Court may re- 
‘Jeet the application, or may return it to 
“the party for Ghe purpose of being cor- 
“ rected. The order for rejecting the ap- 


‘ plication may be passed by a single Judge | 


“of the Court.” @ 


Now that 25th Section, no doubt, autho- 





There are other decisions of the 
Agra High Court and of this Court to the 
same eifect; and we kuow of no decisiou 


page 471. 


which is in conflict with that which we have 
prououuced. 


Loch, J.—I concur in the view taken by 


rizes aud empowers this Court, or a Judge: the learned Chief Justice in this case. It 
of this Court, to examine the application appears to me that there can be no doubt 


for the admission of aspecial appeal ; and in 
the first instance, aud without admitting it, 


that when a petition is once registered, and 


to determine whether it states any ground the notices have been served and the records 


upon which a special appeal will lie; and on | have been sent for, that aspecial appeal must 


finding that such is not the case, to reject 
the application. This Court, however, has 
not hitherto acted upou the power conferred 
upon it by the 25th Section, and as a matter 
of fact, special appeals, if duly stamped and 
drawn up in the mode prescribed by Section 
374, and the grounds of appeal certified as 
required by the rules of the Court, are and 
have been received and registered as a mat- 
ter of course. But because they are thus 
admitted and registered under the rules and 
practice of the Court, they are not the less 
udmitted. It does not follow because the 
Court might have dealt with the application 
in a mode which might have resutted in the 
rejection of the application, that if such course 
is not taken the application can be treated 
as-not having been admitted. 


I think that if a special appeal is present- 
ed to the Court and is registered, it must be 
considered as having been admitted by the 
Court. 

® 

The present special appeal was not only 
registered, but the case was heard in special 
nppeal and judgment was given against the 
purty who now seeks to obtain an order for 
the admission of the review by the lower 
Court. 


I, therefore, think the Subordinate Judge 
had no jurisdiction to entertain the applica- 
tion for a review, and therefore that the rule, 
to quash his order as one made in & matter 
in which he had no jurisdiction, must be 
made absolute with costs, which are assessed 


at rupees 24. 








be considered as admitted. 

The great contention before us is as to the 
meaning of the word “ admitted” as used in 
Section 376, and also the words “ application 
for admission of special appeals” as used 
in Section 373. 

I think the meaning I have given above 
to the word “ admitted”? is correct, and I 
come to this conclusion from the words used 
in Section 325, more particularly from the 
words of the first part of that Section, which 
give the Court the power on sundry reasons 
to reject the application for admission of spe- 
cial appeals ; and one among those reasons 
is that if the application do not state what 


lis prescribed in Section 872 Act VIII of 


1859, the Court may reject the application. 
The order for rejéction may be passed by a 
single Judge of the Court, but it must be 
passed before the application is registered. 
When once it is registered, it is an admitted 


special appeal. It is the practice of this 


‘| Court and has been since the passing of Act 


VIII of 1859 to admit special appeals at 
once, aud then as required by Section 25 of 
Act XXIII of 1861 they proceed in other 
respects as regular appeals. 

I agree with the Chief Justice that this 
rule must be made absolute with costs. 


~ 


t 
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The 8th December 1870. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Military Pay—Attachment—Refund. 


Reference to the High Court by the Judge 
of the Small Cause Court at Bhaugul- 
pore, dated the 20th September 1870. 


Mr. M. A. Cohen, Plaintiff, 
VETSUS 


Mr. McCarthy, Defendant. 


Where a part of the Military pay of a Sergeant em- 
ployed under the Executive Engineer was erroneously 
remitted by his superior to a Small Cause Court, w ich 
had directed execution against the Sergeant’s Civil | ay, 
it was held that the sum remitted should be refunded 
to the Executive Engineer. 


Case.—By the enclosed copies of my leier 
No. 55, dated 30th June last, and its reply 
dated 18th ultimo, it will be shown that 
there were several cases against Sergeant 
MeCarthy in which arose two questions— 
Ist, regarding the competency of this Court 
of taking cognizance of those cases ; and 2nd, 
as to the execution against the said Ser- 
geant’s civil pay ; and those questions were 
settled by the High Court in the following 
words :— 


Opinion of the High Court regarding 
the Ist question :—‘*‘ Whether Sergeant 
‘© McCarthy be a soldier or person within 
“ the meaning of that Clause or not, it is clear 
“ that the Court was acting strictly within 
“its competency.’’* 


Ditto on the 2nd question—‘ In this case 
‘execution has been directed only against 
‘the civil pay of Sergeant McCarthy, and 
“such execution seems to be entirely in 
“ conformity with law.’”* 


It was known to this Court by Captain 
Hill’s letter No. 1488, dated 28th June last, 
that “part of the pay which was remitted to 
this Court was his military pay and batta ;” 
in reply to which letter I requested him to 
inform me what amount has been deducted 
from his military pay or batta, in reply to 
‘which he (Captain Hills) informed me in 
his letter No, 1541, dated Sth July last, that 
rupees 79-15-1 out o®rupees 249-1-7 re- 
mitted by Captain Hills was deducted from 


* Ante, p. 231, 
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the Sergeant’s military pay ; but as Sergeant 
McCarthy was during this time obliged to 
leave this station to defend same case pend- 
ing then against him in the High Court and 
was at last imprisoned by that Court, I 
refrained from taking steps to refund that 
amount; but now I have received a letter 
from the Officiating Executive Engineer, No. 
2107 of the 8th instant, in which he asked 
me for the refund of thgt money; but I 
wrote himin my letter No. 91, dated 8th 
idem, that as the judgment-debtor was him- 
self imprisoned by the High Court and 
there was no chance of Malizing any more 
from him, and his military pay was after all 
his own property, there is no necessity of 
sending for the said money from the decree- 
holder ; aud copies of the letters above allud- 
ed to are herewith enclosed. 


Wishing to makea reference to the High 
Court and abide by their direction, I have 
now sent for the rupees 79-15-1 from the 
decree-holder and held it in deposit. 


The question now referred is this— 
whether that money is to be given back to the 
decree-holder or to be refunded ; and if itis to 
be refunded, then to whom,—to the judgment- 
debtor already in jail, or tothe Executive 
Engineer from whom the money was remitted 
to this Court ? 


I am of opinion that as the judgment- 
debtor is in jail, and there is no hope of his 
coming again into this district or of re- 
alizing any more money from him, and this 
amount notwithstanding his military pay 
is after all his own property and uot inelud- 
ed in the Military Equipments and other 
articles exempted from the operation of the 
Civil Court’s decrees, it would not be incon- 
sistent with equity that the amount already 
in deposit in Court should be given back to 
the decree-holder. 


The judgment of the High Court was 
delivered as follows by 


Norman, C. J.—It appears to us clear that 
the sum of rupees 79-15-1, referred to in 
the letter of the Small Cause Court Judge, 
must be refunded to Captain Hills, the Exe- 
cutive Engineer, by whom it was apparently 
paid into the Small Cause Court under 
mistake. 


The civil pay of Sergeant McCarthy hay- 
ing been attached (see para, 2 of the Judge’s 
letter) Captain Hills erroneously made over 
to the Court not only the civil but the mili- 
tary pay of the Sergeant. 
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The 8th December 1870. 
Present: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, aud the Hon’ble G. Loch, Judge. 


Small Gause Courts—Section 21 Act 


=< of 1865— Reviews, 


Application forwarded by the Judge ofi 


, 
1 


Jessore, pursuant to the Rule annexed to 
Circular Order No. 13, dated the 4th of 
June 1870. o 


Tadir Hossein Khondkar (Defendant) Peti- 


tioner, 


VeETSUS 


Keshub Chunder Banerjee (Plaintiff) Op- 
posite Party. 


Mr. R. T. Allan for Petitioner, 


Baboo Bungshee Dhur Sein, for Opposite | 
Party. 


Act XI of 1865 gives no power to a Judge of a | 
Court of Small Causes to review his juJgment, except | 
, 18 provided in Section 21 of that Act. 


Norman, ©. J.—Tuis was an application 
to this Court for an order calling on the 
Judge of the Small Cause Court to enter- 
tain an application for the admission of a 
review. 


The plaintiff brought a suit on a bond for 
rupees 74 and 4 annas in the Court of 
Small Causes at Jenidah, and obtained a de- 
cree on the 380th of May. Forty-five days 
after that decree, the defendant having in | 
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‘“has been executed, give notice to the 
“ Court by which the decree was passed of 
“ his intention to apply to the Court at its 
“ next sitting for an order to set it aside.” 


Secondly.—“ That it shall be cémpetent 
“tothe Court, if it shall think fit, in any 
‘case not falling within the proviso last 
“aforesaid” (that is, in any case not decided 
ex-parte) “to graut a new trial, if notice 
“of the intention to apply for the same at 
‘the next sitting of the Court within the 


: ** period of seven days from the date of the 


“ decision,” and so on. 


` Mr. Allan has argued that notwithstand- 
ing the language of the 21st Section, Section 
47 which enacts that ‘* except as hereinbefore 
“ provided, the provisious of the Code of 
“ Civil Procedure shall, so far as the same 
“are or may be applicable, extend to all 
“suits and proceedings under this Act,’ em- 
powers a Judge of a Small Cause Court to 
grant a review of judgment in the manner, 
and subject to the conditions, mentioned in 
Section 876 of Act VIII of 1859, 


It appears to me, however, quite plain 
that if Mr. Allan’s contention were correct, 
a decision of a Court of Small Causes 
would be any thing but final. I think that 
there is no ground whatever for contending 
that Act XL of 1865 gives toa Judge ofa 
Court of Small Causes auy power to review 
his judgment, except as provided by Section 
21 of that Act. 


This view is in accordance with the rul- 


ing of Sir Barnes Peacock and Mr. Justice 


Mitter iu the case of Pitambur Sadookhan, 





the meantime paid the amount of the decree : 
: Reet se ee versus doya Moyee Dossee, reported in XII 
into Court applied for a review of judgment, Weekly R porer, poai? akd A mayade 


on the ground that he had discovered that:, ; Be e 
bn ANG date Gh whoa bond wis duod d Ù illustration of what was the view of the 
L t 3 


and on which the plaintiff stnted that he So arpa areas of lear a iu a 
had paid the money to the defendant, hej| <54. pe ate ah ace aye eae eeaadae 
(plaintiff) had given a deposition in’ the | the jurisdiction of Courts of Small Causes in 
p | Presidency Towns, the 15th Section of that 





Court of Hooghly, and the defendant con- 


tends that on this discovery of new evi-| 
dence he is entitled to ask the Court for a! 
review of judgment. 


The question turns on the construction of ' 
Section 21 of Act XI of 1865, which ev- 
acts that:—In suits tried under this Act, 
all decisions and orders of the Court skall. 
be final” subject to two provisions: firsts 
it is provided ‘‘ that in any case in which | 
‘© a decree shall be passed ex-parte against 
“a defendant, he may, within thirty days | 
“after any process for enforcing the decree 


Act, which empowered the Local Govern- 
ment with the sanction of the Governor- 
General in Council to declare that ‘ the 
“ whole or any part or parts of the Code of 
‘“ Civil Procedure shall be applicable to any 
“ Court held under Act IX of 1850, or un- 
“ der this Act,” contained au express proviso 
that ‘no right of appeal or review shall 
“in any case be giyen by auy declaration 
“made under this Section.’? It restricted 
the power of the Local Government, pre- 
veuting them from giving any right of appeal 
or review in Courts of Small Causes in the 


- 
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Presidency Towns. I think, therefore, that 
there can be no’ doubt that by Act XI of 
1865, which was an Act for regulating the 
procedure of Courts of Small ‘Causes in the 
Mofussil, it was never intended that the 
Judges of such Courts in the Mofussil should 
have any power to grant a review. 


This application is rejected. 
Loch, J.—I will only add a few words. 


Mr. Allan has contended that the new trial 
provided for by Section 21 of Act XI of 
1865 is not the same thiug as a review ; 
that if he sought a new trial he would come 
under Section 21 ; but that asking for a 
review of judgment, he comes under the 
provisions of the Civil Procedure Code. 


Looking, however, to Act IX of 1850, 
which is the law for Small Causes in Pree 
sidency ‘Towns, we find in Section 53 the 
very same words used, and the new trial 
go allowed is of.the naturé of a review, for 
that Section allows the Judges tc order a new 
trial in every case in which it may appear to 
them to be necessary ; but the difference 
between Section 538 of Act IX of 1850 and 
Section 21 of Act XI of 1865 is this,—that 
whereas no time is specified in the former, 
in the latter the time is fixed, aud very 
strictly fixed ;—and it may be remarked 
that when the jurisdiction of the Small 
Cause Court of Calcuttas was extended by 
Act XXVI of 1864, it was provided by 
Section 15 of that Act that no appeal or 
- review was to be allowed under that Sec- 
tion. Itis clear, therefore, as the Chief 
: Justice has said, that the Legislature never 
intended to allow to Mofussil Small Cause 
Courts a wider jurisdiction than it allowed 
to the Presidency Courts. ) 


I coneur in the order rejecting this ap- 
plication, 
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The 8th December 1870. 
Present : 
The Hou’ble J. P. Norman, Officiating 


Chief Justice, and the Hon’ble G. Loch, 
Judge. 


Damages—Jurisdiction—Section 270 
Code of Civil Procedure. 
e 


Reference to the High Court by the Judge 
of the Small Cause Court at Hooghly, 
dated the 23rd Septen@ger 1870. 


Shama Churn Halder, Plaintiff, 
VETSUS 


Beharee Lall Koilay and others, Defendants, 


In a suit for malicious prosecution on a false charge 
of dacoity, a Civil Court in awarding damages is not 
limited to the amount mentioned in Section 270 of the 
Code of Criminal Procedure 


Case.—THe pluint sets forth that on 28th 
Assar 1276, B. S., a dacoity was committed 
in the dwelling-house of the defendants in 
Gotoo ; that the plaiutiff’s sister’s father-in= 
law’s house is situated near that of the đe- 
fendants ; and that they are in enmity with 
his sister owing to their having been ousted 
of possession of a garden land held in jote 
under her; that the plaintifPs neighbours; 
Gobind Ghashee and Hem Neogy, are also 
in enmity with him; and that the defendant 
Beharee Lail Koilay is an under gomastah 
of the said Gobind Ghashee who is the head 
gomastah of Polba and Gotoo; that by the 
instigation of the said Gobind Ghashee and 
Hem Neogy, his enemies, the defendants had 
brought a false and malicious charge against 
him before the Police Inspector of Hooghly, 
of his having committed the dacoity in ques- 
tion ; that on the 31st idem they caused his 
house to be searched, and identified some of 
his late wife’s jewellery as the property said 
to have been plundered from their house by 
the dacoits. He was in consequence sent up 
by the Police as a prisoner to the Magistrate 
before whom the defendants also accused him, 
and succeeded by evidence solely got up by 
the aid of the Police to establish their false 
charge ; that the plaintiff was accordingly 
ordered to he committed to the Sessions, 
and kept in confinement until he was to take 
his trial in the Sessions Court, by which he 
was released on bail and was subsequently 
acquitted, his Innocence being proved ; the 
jewellery seized by the Police aud identified 
by the defendants were also restored to him. 
He now sues the defendants for the recovery 


B 
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in the shape of damages of Rupeés 239, said ' 
to have heen incurred by him in defending 
himselfin the Magistrate’s and in the Ses- 
sions Courts. 


The defendant No. | appeared in person, 
denied the demand, and pleaded that the 
plaintiff’s claim for damages cannot lie, as 
he was committed to the Sessions hy the 
Magistrate. wh8 saw gond and sufficient 
grounds for so doing, The defendant No. 
3 appeared by bis pleader, Baboo Ishan 
Chunder Dutt, de@ied the demand, and plead- 
ed that a ense of this nature would not lie, 
and that the plaintiff is uot entitled to the 


damages claimed. 


The points for determination which arise 
in this case, therefore, are, viz :— 


a . , s 
Jssues in bar to the hearing of the suit :— 
First,— Whether a suit of this nature can 
lie in a Small Cause Court, or not? 


Secondly.—Whether the plaintiff’s suit 
for pecunisry damages can be maintained or ' 
not, be having beeu committed by the 
Magistrate to take his trial in the Court of | 
Sessions aud ultimately acquitted. 


As to facts :— 


Fourthly.— What is the actual pecuniary | 
damages sustained by the plaintiff in the. 


criminal case in question ? 
issue in bar, I am of | 


opinion that under ' 
Section 6 of .Act' 
XI of 1865, and the 
High Court’s deci- 
sion noted in the 
margin,# a suit of this nature would lie in 
n Small Cause Court. 


Thirdly.—Whether the defendants in col- 
lusion with the plaintiffs enemies have frau- 
dulently and maliciously preferred the crimi- 
nal charge against him, or not ? 


Respecting the first 


* Gunga Narain Moitre 
versus 
Gudadhur Cowdhry,—vide 
Sutherland’s Weekly Re- 
porter, Vol. XIII, page 434, 


i 
! 
' 


i 


With regard to the second issue in bar, I 
think that when the plaintiff has ultimately 
been proved not guilty and acquitted by the 
Sessions Court, and the charge for which the 
Magistrate committed him to the Sessiong | 
was found to be groundless by the said! 
Court, the plaintiff has a right to sue for the | 
recovery of any pecuniary loss incurred by 
him in the case in question. | 
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As to the third issue, it is satisfactorily 
proved by the examination of the plaintiff 
himself, and his witnesses Nos. 1 and 2, that 


ithe charge of dacoity preferred against him 


was false and malicious ; and from fhe cir- 
cumstance of the defendants not having 
identified any of the dacoits at the night 
of the occurrence, nor baving suspected the 
plaintiff until after the expiration of 3 days 
thereof, and it having been also proved that 
the plaintiff is an honest young man and 


that he had enmity with Gobind Ghashee, 
‘head gomastah of Gotoo, I entertain no 


doubt of the veracity of the plaintiffs 
allegation. 


The only point which now remains to be 
‘determined is—what would be the amount 
of damages which the plaintiff is entitled 
to. The plaintiff gives the following detail 


i of expenses incurred by him, viz. :-— 


I. In the Magistrate’s Court. 
Rs. As. P. 
Vakalutnamah... doa O80 
2. Fees paid toa pleader for 
two days for making a 
motion for bail we 16 O O 
3. Fees paid tọ a pleader for 
three days for cross-exa- 
mination of the prosecu- 
tors and their witnesses 75 0 Q 
4. Expenses for taking copies 
of witnesses’ depositions 2 0 O 
5. Paid to his pleader’s Mo- 
hurrir ae fae ake 10! OD 
In the Sessions Court. 
6. Stamps for vakalutnamah 
and petition for bail ... 1 O O 
7. Pleader’s feeg for two dnys 
for moving the Court for 
taking bail ... -- 16 0 O 
8. Pleader’s fees to another 
pleader for the same ... 8 O `O 
9. Cost for bail ... .. 25 0 0 
10. Pleader’s fees on the da 
of trial wns - 50 
11. Another pleader’s fees ... 40 
12. Diet money of witnesses 
for defence ... -- 4 8 O 
Total ... 239 0 O 
——— 
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From the deposition of his witnesses Nos. We think certainly not. In the first place, 
1, 3 and 4, it is proved that the plaintiff has | the 270th Section applies to eases triable 
_ Incurred the charges set forth in the plaint ; | before n Magistrate, in which a summons on 
but I do not think that he is entitled to! complaint may usually issue, not to a case 
recoversfrom the defendants the fees of skal of dacoity triable at the Sessions. And 
pleaders unnecessarily engaged by him, as! secondly, even in such minor cases, thongh 
one would have been quite sufficient to con-| the Criminal Courts have a power of award- 
duct the case, as also the money paid by! ing amends limited to 50 rupees, it does not 
him to the Mohurrir of his pleader. Deduct- : follow that much larger damages might not 
ing, therefore, the amount of these items, , be given in a civil suit. @ 
viz., rupees 67, there remains rupees 172 
which appear to be the actual expenses 
borne by the plaintiff, and I would accord- 
ingly give him a decree for the said sum 
of rupees 172, with costs in propor- 
tion, against the defendants Nos. 1 and 3 
alone, the defendants No. 2 being heirs of 
Mohesh Koilay, deceased, and not liable for The 9th December 1870. 
damages, i 





The point seems so clear that we are 
rather surprised that a Small Cause Court 
Judge should have referred it to this Court. 





Present : 


At this stage of the case, it is argued by 
the defendant’s pleader that under Section | The Hon’ble E. Jackson and OQOnookool 
270 of the Code of Criminal Procedure, Chunder Mookerjee, Judges. 
the plaintiff is not entitled to recover more 
than rupees 50 from the defendants, and | Appeal in forma pauperis—Right of 


prayed that a reference on the point be action. 

made to the High Court whether the plaint- 

iff will be entitled to an award to the extent In the matter of 

of his actual expenses in the suit, or to eh 

rupees 50 only, the maximum amount which | Moshaollah Khan, Petitioner. 

a Magistrate can order a complainant to pay 

as amends to an accused. Though I consi- Moulvie Syud Murhumut Hossein for 
der the argument to be of no weight with Petitioner. 

regard to the decision of a Civil Court, inas- N sued to set aside-the sale of property which M 


much as the law cited above bears upon a j had attached in execution of a decree against N’s hus- 


question in a Magistrate’s Court where the i band’s brother, plaintiff alleging that it belonged to her 

laing i Privo! d ; | husband (though the latter’s objections under Section 
complaint 18 a frivolous and vexatious one, | 246, Civil Procedure Code, had been rejected) and ask- 
yet at the request of the defendants, as wel! | ing for a declaration of her right and title. N obtain- 


as for the novelty of the ease, I would refer ed a decree, and both M and the auction-purchaser ap- 


! pealed to the Judge in formå pauperis. 
Hee _ | pealed to g pau 
the matter and give the plaintif a decree for Held that M had good ground of appeal if he could 


the aforesaid amount coutingent on the de- | prove that the property belonged to the judgment- 
cision of the High Court. l debtor. 


j 

| Jackson, J.—Turs is a motion on the 
l part of one Moshaollah Khan. It appears 
. that he appealed to the Judge asa pauper 
' fram a decision passed against him in a suit 
‘iu which one Nonnee Khanum was plaintiff. 
In that suit, Nonnee Khanum sought to set 
The Small Cause Court. Judge gave dum- aside the sale of certain property which 
nges to the extent of the sum which the! Moshaollah Khan had attnched in execution 
plaintiff had expended in defending himself. | of his decree against Nonnee Khanum’s 
‘husband’s brother. Nonnee Khanuin’s alle- 
The point raised is whether because under | gation was that this property belonged to 
Section 270 of the Code of Criminal Pro- | her hushand. Moshaollah’s allegation wag 
cedure, a Magistrate dismissing a complaint | that the property belouged to the judgment- 
as frivolous is empowered to award amends'| debtor, the brother. There had been pro- 
to the extent of 50 rupees, the damages to|ceedings under Section 246, and Nonnee 
be given by the Small Cause Court Judge Khanum’s husband’s objections to the attuch~ 

are limited to that amount. eut aud sale had been rejected. 


The judgment of the High Court was 
delivered as follows by * 


Norman, C. J.— Tuts is a suit for malicious 
prosecution on a false charge of dacoity. 


Poa 
f 


4 
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This suit was brought to set aside the 
sale and for a declaration of the plaintiffs 


right and title to the property. The suit 
was brought both against Moshaollah Khan, 


the former decree-holder, and also against į. 


the auction-purchaser at the sale. In that 
suit, Nonnee Kharfim obtained a decree in 
the first Court. Both Moshaollah Khan 
and the auction-pychaser appealed to the 
Judge in formå pauperis. The Judge, as 
regards Moshaollah Khan, ‘has refused his 
application to appeal in forma pauperis on 
the facts stated in his judgment that Mos- 
haollah Khan had no ground of appeal from 
the judgment of the lower Court declaring 
that the property belonged to the plaint- 
iff, 
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We send this case to the Judge and request 
him to re-consider his decision as respect- 
the petitioner Moshaollah Khan. 


fd 
L 





The 9th December 1870. 
Present: 


The Hon’ble L. S. Jackson, Judge. 


Defective stamp—Delay—Section 377 
Act VIII of 1859. 


In the matter of 


Gour Mohun Surmah, Defendant (Appellant) 
Petitioner, 


VETSUS 


Jugger Nath Acharjee, Plaintiff (Respond- 
` ent) Opposite Party. 


Baboo Ashootosh Dhur for Petitioner. 


No one for Opposite Party. 


We think, however, that he has a very! an application presented on the 90th day from the 


good ground of appeal if he can make out 


‘that this preperty really belonged to the judg- 


ment-debtor. In the first place, he is enst 
in costs in the first Court, which, if he cau 
prove his point in the Appellate Court, he 
would recover. Iu the second place, he is 
very much iuterested in the question as to 
whether this property really belonged to the 
judement-debtor or not, and whether the 


sale is to be set aside or not The Judge 


has not distinctly stated in what way he i 


1b the ti l . fili 
comes io the conclusion that the applicant! OE E mE eye alow oiir Alag 


has no ground of appeal. But it would 


ne 1 


date of the decree haviug been returned for deficiency 
of stamp, was re-filed, after the deficiency was made up, 


l beyond the time allowed. 


Hevo, that the application must be dealt with as filed 
after the 90th day. 


Note by the Deputy Registrar.—TuHts 
application was presented on the 90th day 
from the date of the decree, and was return- 
ed for deficiency of stamp, the fee leviable 
under the Court Fees’ Act, (Article 4 Sche- 
dule 1) being after the 89th day the same 
as in the plaint or memorandum of appeal. 


The deficiency was subsequently made up 
and the application re-filed; but it is now 


such applications. 
It is a question whether the application 


appear that he alluded to the fact that’ the | should now be treated as one not filed within 


property would not under any circumstance 


90 days, and in regard to which the party 
filing it, is, in accordance with the terms of 


be in the possession of Moshaollab Khan, and | Section 377, Act VIII of 1859 required 
therefore he could have no ground though | ‘to show just and reasonable cause, to the 
the purchaser might. If he is of opinion | satisfaction of the Court, for not having 

preferred it within the limited period’’ 
7 (notwithstanding that the cause of the 
appeal, the Judge should distinctly state | delay is manifest, viz., oversight of the pro- 
the reason under which he thinks that there | visions of the Court Fees’ Act); or as one 
led within 90 days and to be received in 
the office without reference to the Court. 


Judgment of the Court :— 


This application must be dealt with ag 
filed after the 90il day, 


still that the applicant has no ground of | 


is no ground of appeal. Upon the face of 
jt, it seems to us that there is a ground of 
appeal and that the application should not 
be dismissed, 


—~ 
` 
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The 9th December 1870. 


Present : 


` 


The Hon’ble H. V. Bayley and G. C. Paul, 
Judges. 


section 24 Act X.1859—TIllegal ces- 
ses—Abwabs. | 





Case No. 1384 of 1870, under Act X of 1859. | 


Special Appeal from a decision passed by | 
the Officiating Judge of Rungpore, dated | 
the 28th April 1870, affirming a decision ' 

of the Officiating Collector of that District, | 

dated the 12th August 1869. l 

Nobin Chunder Roy Chowdhry (Plaintiff) | 

Appellant, l 


. f 
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Unnoprashun ceremony, i. e., first eating of 
rice after birth. 


The first Court found that the sum re- 
presented by the figure 1,886 rupees came 
under the provision of Section 10, Act X 
of 1859, as illegal cess or abwah. This 
item has on its very face the appearance of 
an illegal cess, and denotes a sum of money 
received, not as rent, but ogherwise. These 
illegal cesses are prohibited by law under 
Section 10 of Act X of 1859, and the ques- 
tion is whether under Segion 24 Act X of 
1859 the agent in this case can be called 
upon to account for matters other than rents, 
or what represents rents, collected by him in 
the course of his employment. We think 
not. It is unnecessary to discuss the ques- 
tion at any length, because our opinion has 
been sufficiently indicated in the course of 
the argumenf, and not a single ease has been 


' shewn to us nora single reason suggested 


versus | 
Gooroo Gobind Surmah Mojoomdar and ' 

another (Defendants) Respondents. ! 
Baboo Mohinee Mohun Roy for Appellant. 


Baboos Kishen Dyal Roy and Umurendro 
Nath Chatterjee for Respondents. 





Under Section 24 Act X of 1899, an agent cannot be 
called upon to account for matters other than rents, or 
what represents rents, collected by him in the course of 
his employment. 

A sum collected by a telisildar as purvi-bhika, or pre- 
sent for the zemindar on the Unnoprashun ceremon 


(first eating of rice after birth), considered as an illegal 
cess, 


ce ee ‚a 





Paul, J.—Tuere is really no ground for 
this special appeal. The matter might have 
been disposed of in five minutes, but we want- 
ed to hear fully what the pleader for the 
appellant had to say. We-have thus given 
him every opportunity of maintaining the 
proposition of law whidh is specified in the 
sixth ground of this special appeal, viz., that 
the Lower Appellate Court has misconstrued 
Section 24 Act X of 1859, 








This suit was brought by plaintiff under 
Section 24 Act X of 1859, against the de- 
fendant who was his Tehsildar. The claim 
of plaintiff consisted of two sets of items, 
firstly, a sum of rupees 12,969, which had 
been collected as rent by the Tehsildar, of |; 
which rupees 11,266 had been accounteds 
‘for ; and secondly, a sum of rupees 1,386 ; 
aud odd annas alleged to have been collected 
by him as purvi-bhika, which, we are told, 
was fora present for the semindar on the: 


~ 
ra 


SS ST 


' as to why the Revenue Court should, like the 


Civil Court, be resorted to for the purpose of 
a general account from a collecting agent. 
Looking to the scope of Act X of 1859, and 
in particular to the words of Section 24, we 
think that the provisions of Section 24 do 
not include the collection of abwabs or other 
illegal cesses. It would be sirange if the 
Revenue Court could be made available for 


, the taking of an account of the collection of 


cesses prohibited by Act X, and could thus 
be rendered instrumental in securing for the 
zeg indar even as against a Tehsildar sums 
of money the exaction and receipt of which 
would render the zemindar liable to au ac- 
tion. Therefore, ou that point we think 
that the decisions of both the Courts below 


are right. Legislatioun was to the same 
effect in 1793. 


With regard to the sum of rupees 266, 
we also think that there is no error in law 
in the decision of the Lower Appellate Court. 
The first Court found that the plaintiff 
was a debtor to the defendant. The second 
Court has not disturbed that finding, and 
when itis remembered that this suit wag 
brought a whole year after the defendant 
had been dismissed from service and had 
given in his account, and that the plaintiff 
when summoned to appear as a wituess did 
not attend, we think that no injustice has 
heen done by the Lower Appellate Court in‘ 
declining to decree the plaiutiff’s claim to the 
smal! sum of money; at all events that no 
error in law has been shewn. 


We think, therefore, that the s 


ecial g 
peal should be dismissed wilh eee pa 


Ls, 
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The special appellant contends that as he 


fhe Oth, December: tory: is the purchaser of the rights and interests 
Perini: of the judgment-debtor in the whole estate 
` represented, not by the mother, but ,by the 


The Hon'ble H. V. Bayley aud G. C. Paul, widow and the daughter of the deceased, 80 
Judges ‘he is entitled to retain what he purchased in 
= execution of the decree obtained against those 


Judgment-debtor’s rights — Heirs — representatives. 


Certificate holders. 


Case No. 1443 of 1870. 


Special Appeal fæm a decision passed by 
the Officiating Judge of Aungpore, dated 
the 27th May 1870, reversing a decision 
of the Subordinate Judge of that Dis- 
trict, dated the 18th February 1869. 


Sham Coomar Roy and others (Plaintiffs) 
Appellants, 


On the other hand, it is contended, and 
two decisions have been cited in’ support of 
the contention—one reported in V Wyman, 
page 27, Kemp and Glover, J. J., dated the 
3rd December 1867, and the other not print- 
ed, dated 4th January 1868, Regular Appeal 
No. 136 of 1867, Rajah Raj Kristo Sing, 
plaintitf, appellant, decided by Loch and Mit- 
ter, J. J.,* both showing that in cases where 





_ - — — a -a m 


n e 
ee 


* The 4th January 1868. 
VETSUS Present: 


Juttun Bibee (Defendant) Hespondent. The Hou’ble G. Loch and Dwarkanath Mitter, Judges. 
Baboo Kishen Succa Mookerjee for Appel- ' Case Nos 106 0f 180; 
lant. Regular Appeal from a decision passed by the Additional 
Principal Sudder Ameen of Mymensingh, dated the 11th 
Mr. C. Gregory and Baboo Sreenath Doss March 1867. 


for Respondent. | Rajah Raj Kristo Singh (Plaintiff) Appellant, 
i 


In cases where the right of inheritance really vests, the 
purchaser of the rights of a deceased judgment-del tor 
whose representatives hold under a certificate under Bungshee Mohun Baboo and others (Defendants) Re- 
Act XXVII of 1860, does not acquire the entire estate, spondents, 
but acquires it subject to all legal and equitable rights of | 
inheritance. 


Bayley, J.—-We think this special appeal E , j 

must be dismissed Baboos Nil Madhub Sein, Romesh Chunder Jitter, Sree- 
: nath Dass anu Hem Chunder Banerjee for Respond- 

sia : ‘ ents. 

The plaintiff, special appellant, is the pur- : 
chaser in execution of the decree of one Loch, J.—Tue plaintiff in this case sues : set e 
. . a decree for the ainount of a kistbundee, under which 
Luchmeeput obtained on a hoondee against | decree the property of the late Juggernath Singh, now 


the widow and the daughter of one Gaisood- | in the possession of the plaintiff, was declared liable for 
n representatives and holding the debt. Ile also sues to set asjde orders passed by the 
deen, as pee olding the High Court in the Miscellaneous Department of 10th 


estate of the said Gaisooddeen under Act | July and 16th August 1865, declaring tbat under the 
XXVII of 1860. We would here observe that į terms of the decree the property of Juggernath Singh 
this Act simply enables that representatives | #8 liable to be sold, 4 

l 
to collect the debts due on the estate of the; The followiag statement as regards the family of the 
deceased and to give Reqnittances for those | plaintiff may aasist in elucidating the case. There were 


th thers :— 
debts. Subsequently, one Jeetun, the mother ree brothers 


Versus 








| Baboos Ononcool Chunder Mookevjee, Unnoda Pershad 
Banerjee and Shushee Bhovsun Sein for Appellant. 


of Gaisooddeen, sued for her share in the ee Fine ail Baas 
property, and gota decree for one-sixth, aia or leaving died Teaving 
. » oS 
It is to be observed that the special appel- | ———+~——\~ a widow a widow 
Pran Kishen Indro Monee. Huro Soonduree. 


lant, the plaintiff, was no party to that de- 
cree, nor was Jeeiun any party lo the decree | ~~.» 
obtained by the plaintif | taj Kishen, plaintiff, 
| : 
The Lower Appellate Court hs ‘and the present suit relates to the property of the 
ilie ae i; oe = hea has sa that P second brother Juggernath who died in Jett 12 6. The 
he p y painfull was no bar to ! three brothers were joint proprietors of the zemindaree 


veetun obtaining her share in the inherit- n ees wt eevee of Juggernath, his nephew 
; 3 : ran Kishen, father of the present plaintitf, sought to 
ance, Whatever that share might be under succeed to the property on the allegation of family 


the Mahomedan Lew, ; | custom, This suit failed as the family-custom was nog 


= 


p 
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s The 12th December 1870, 


5 


Present: Noe 
N 


The Hon’ble H. V. Bayley and PAi nath 


Mitter, Judges. Z 
Husband and wife—Maintenance, 
Case No. 1161 of 1870. 


Special Appeal froma decision passed by 


the Subordinate Judge of Bhaugulpore, 
- dated the 23rd May 1870, reversing a 
decision of the Moonsiff of that Dis- 
trict, dated the 12th March 1870. 


Lalla Gobind Pershad (Defendant) 
Appellant, 


DEPSUS 
Dowlat Butee (Plaintiff) Respondent. 
Baboo Annund Gopal Palit for Appellant. 
Hr, R. E. Twidale for Respondent, 


When the conduct of a Hindoo husband is such as to 
render it impossible for his wife to live with him any 
longer consistently with her self-respect and religious 
feelings, and she lives apart and chastely, she is entitied 
to memtenance, 

Bayley, J.— We think this is a ease in 
which the Lower Appellate Court has pro- 
perly come to the conclusion, that a Hindoo 
husbaud who keeps a Mahomedan woman 
aud by such conduct compels the wife,-utider 
her religious feelings, to leave the house, is 
bound to give maintenance to that wife. 
It is urged that the canse shewn is not a 
sufficient cause for leaving the husband's 
house, and a passage is quoted from the last 
edition of Shama Chura Sircar’s Vyavasta 
Darpata to the effect that a wife may desert 
her husband when he is an outeast or da- 
graded, but the passage has no bearing on 
the facts of this case. The question here 
is whether the conduct of the husband did 
not render it impossible for the wife to live 
with him any longer consistently with her 
self-respect and religious feelings, and, if 80, 
whether she was ontitlad to maintenance 
when living with her mother, and, as it -is 
found, chastely. . 


We think the wife is in such a case en 
titled to maintenance. 


We are then asked to entertain a new 
point not taken ic the petition of special 
appeal to the effect that there was no evi- 
dence on the record of the Mshomedan 
concubinage, but we are not disposed. to 
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admit this ground at this late staga of the 
case. The Lower Appellate Court has 
clearly found as to the conduct of the de- 
fendant on this point, : 


_The respondent, on the other hand, con- 
tends that the sum of rupees 3 was not a 
sufficient amount for maintenance, but this 
is a question of fact and not one of law. It 
is a question which the, Lower Appellate 
Court was quite competent to deal with, 
having regard to the position of the husband 
who is a mooktear and owner of a small 
land jumma. ad 


Woe dismiss the special appeal with costs, 





The 12th December 1870, 
Present: 


The Hon’ble E. Jackson and Onookool 
Chunder Mookerjea, Judges. 


Valuation of property—Act XXVI of 
1867, Schedule B, No. 11, Notes A 
and B—Jurisdiction. 


- Case No. 1184 of 1870, 


Special Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated the 22nd March 1870, re- 
wersing a` decision of the Moonsiff of 
Naraingunge, dated the 30th Decem- 
ber 1868.. 


Eshan Clinnder Mookerjee and others 
(Plaintiffs) Appellants, 


` Versus . 


“Lokenath Roy and others ( Defendants) 
. Respondents, 


Baboos Sreenath Banerjee, Nullit Chunder 
Sein and Kalee Mohun Doss for Ap- 
pollants. i 


Baboo Grish Chunder Ghose for Respond- 
ents. 


The decision of a Court under Act XXVI of 1867, 
Schedule B, No, il, notes A and B, as to the market 
value of immoveable property passed after objection 
made, is final even though no ingniry was madeunder 
a commission, the Court not being bound to issue any 
commission. 


Where by such a decision a Moonsiff finds the value 
of a suit to be within his jurisdiction, a Subordinate 
Judge is not competent to rele that on that point the 
Moonsiff has no jurisdiction. 


Jackson, J.—Tuis was-a auit for the es- 
tablishment of the plaintiffs right to certain 
permanently settled zemindaree lands, 


C 
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In the first Court there was a dispute as 
to the valuation of this suit, the defendant 
contending that the valuation had been placed 

- below the proper market value by the plaint- 
iff, because he had not ascertained it by 
calculating ten times the revenue of the 
whole estate, but. only by calculating ten 
times the revenue of the share- which he 
claimed. 









è 

The Moonsiff very properly decided that 
this contention was wrong under the law, 
and that the valation had been properly 
placed by the plaintiff on a calculation of ten 
times the revenue of the share which he 
claimed. Tha ease was afterwards tried 
upon limitation and upon ‘the merits, and 
was finally decided. 


t 


| 
! 


Both parties are said to have preferred 
appeals, which were heard by the Subordi- 
nate Judge. The Subordinate Judge ap- 
pears to have taken up the question of valu- 
ation, We suppose it was urged before 

him orally, though it does not appear on 
the record in the grounds of appeal. 
this question the Subordinate Judge decided 
that a certain decree of the Principal Sudder 

„Ameen of Tipperah, and certain zemindaree 
papers filed by the defendant, proved that 
the market value of the property was larger 
than what had been stated by the plaintiff, 
and as such’ the suit should have been 
brought. in the Subordinate Judge’s Court. 
The Subordinate Judge decreed the appeal, 
and remanded the original suit to the Moon- 
siff with orders to return the plaint to the 
plaintiff, who would present it to the proper 
Court. | 


On special appeal, two objections to the 
decision of the Lower Appellate Court are 
taken : first, that the decision of the Moon- 

‘siff on the question of the proper valua- 
tion of the suit was final, and, that even 
if there was an appeal, the Subordinate 
Judge should not rely upon the decision 
‘of the Tipperab Court in which the question 
of valuation was »o where decided ; and 
secondly, that the lower Court should not 
rely upon the papers of one side'in the suit 
without-going into the case and ascertaining 
how far such papers are reliable, 


Tt seems to us that’ both the grounds of 
‘appeal are good. The Jaw as regards the 


valuation of suits, when this plaint was filed 
was, as the Subordinate Judge has pointed 


out, to be found tn Act XXVI of 1867, Sche- 


dule B, No. 11, notes A and B, and more 
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specially in- the 3rd portion, of note B. 
That law lays down that in suits for immove- 
able property paying revenue to Govern- | 
ment where the settlement is permanent, 
ten times the revenue so payable simil be 
taken to be the market value thereof, unless 
and until the contrary shail be proved. 


And the law goes on to say that in order 
to ascertain the market value, the Court 
may, either of its own motion or on the — 
application of any party to the suit, make 


certain enquiries, aud the decision of the , 
Court as to the market value shall be 


final, os l 


` In this case, it seems. that no enquiry was 


| made by the Court of its owo motion ; but - 


that certain objection was made with regard 
to the market value in the frst Court. and 
that objection was.beld to be bad. Under. 
such circumstances, it appears to us that 
the decision of the Court as to the market 
value becomes fiual, ` 


Jt is argued before us that the decision 
would only be final where some commission 
had issued under the terms of this Section.’ 


A 


But we do not think that the words of the | 


law are intended to bave that effect. The 


Court is not bound to issue any commission. 
The Court may make such enquiries as it . 


thinks necessary, but whatever decision has. 
been come to shall be final. Upon the de- 
cision’ so passed there is no appeal to the 
Subordinate Judge. a 2 


Another argument used ts thatthe Subor- 


dinate Judge has authority to interfere in the . 


matter of -jurisdiction, more especially as 
referred to in Section 850 Act VIII of 1859. 
Admitting this to be so, the question as to 
whether the Moonsiff had jurisdiction or not 


must depend upon the decision which he - 


arrived at as to the maket value of the pro- 
perty. Had he dacfded that the market value 


of the claim was of a value beyond his juris- . 


diction, the Subordinate Judge might have 
held that be had no jurisdiction. But having 


decided that the value was within his, juris- | 
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diction, aud that decision being final, the: 


Subordinate Judge could not rule ‘that’ on, 


that point the 


Moonsiff had no jurisdic- 
tion. i l 


cide the other points raised in appeal. n ' 


“=f 
ny 


Costs will follow thea final result. a 7 
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We think that the Subordinate Judge’s » 


‘decision should be set aside, aud the case be 
remanded to the Subordinate Judge. to | de~ 
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The ph December 1870. | 


` Present : : 


The Mqu’ble H. V. Baie and Dwarkanuth 
Mitter, Judges. 


-Certificate of administr Seige ket iL 
of 1858—Revocation. . 


Case No. 353 of 1870. 


| Miscellaneous Appeal from an order passed 
by the- Officiating Judge of Purneah, 
dated the 21st July 1870. 


Tusneef Hossein (Opposite Party) Appel- 
lant, 


versus 
Bibeo Sookkhoo- (Petitioner) Respondent. 


Ur. R.T. Allan and Baboo Mohendro 
Lall Shome for: Appellant. 


Mr. C. Gregori for Respondent. 


A Aang has no authority to deal with the claims or 
debts and liabilities attaching to the estate of a minor 
~ without having taken outa certificate under Act XL 
„of 1858. 


_ An order for a certificate may be revoked under 

Section 21 Act XL of 1859, if the Judge sees sufficient 
cause for its revocation in the conduct of the party in 
whose favor it was granted, 


Bayley, J.—I am of opinion that this ap- 
peal must be dismissed with costs. The pro- 
perty in regard to which this appeal arises 
was the property of ove Farra Mahomed. 
It appears that he died leaving two daughters 
and a son, all minors. Aftet his’ death, an 
~ order was passed granting the certificate 
under Act XL: of 1858 jointly to one 
Tumeezooddeen, the son of Bibee Sookkhoo, 
,and to one Tusneef Hossein, the nephew of 
the deceased. It has been found as n fact 
that no certificate as‘above ordered was in 
fact ever issued, and itis stated that inter- 
mediately ‘Tumeezooddeen took service of a 
hature which prevented him, acting as 
manager and guardian of the. minors. There 
is also no dispute as to a joint certificate in 
the above two names having never issued. 
It further appears from the statement. of 
__Tusneef Hossein himself, that he dealt with 
‘the property of the minor without any cer- 
tificate. 


. , Now, inthe first place; under Section 3 
- Act XL of 1858, no person is entitled te 
, institute or defend any suit connected with 
the estate of which he claims the charge 
without haying obtained a certificate of ad 
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and- oan. tinder Section 18 of the said 
Act, itz is essential for a person to obtain a 
certificate before he can deal with the claims, 
debts,. and liabilities attaching to the estate 
of “the” minor. It is clear, ther efore, that the 
action. of Tusneef Hossein without a cer- 
tificate,, either jointly with Tumeezooddeen 
or in his own name, was entirely illegal. 


AED 


The next question is® whether, under 
Section 21 Act XL of 1858, the Lower 
Court had authority to revoke the, certificate 
given to the appellant. @ 


Now, the terms of the Section are :—“ The 
“ Civil Court for any suffictent cause may 
“ recall any certificate granted under this 
“ Act, &c.”? This leads us to a question 
of fact, viž., Whether any sufficient cause has 
been shown to recall the certificate. I think 


‘| that sufficient cause has been shewn in the 


very facts admitted by the appellant. The 
Judge states the appellant himself acknow- 
ledged before him that he took possession of 
various papers and goods belonging to the 
minors, and released an estate mortgaged or 
sold to the deceased Farra Mahomed, and 
that he gave a loan of rupees 3,000 out of 
the assets of the minors to a third party 
without any security and on a simple note of 
hand, Itis contended that the appellant took 


. possession of the papers and goods of the 


minors within the scope of his office as 
manager, but as above indicated he bad no 
authority to do so without having taken out 
a certificate. 


It is then urged that, as to the appel- 
lant having relensed, the mortgaged estate, 
viz., 
that for the sum of rupees 200 he gave up 
a deed unregistered and unstamped, snd, in 
cousequence, of no legal value whatever. 
Now, this was a case in which, if the appel- 
lant really acted with the consent of Tumeez- 
ooddeen or any other friend of the minor, it 
would have relieved him of much of the 
doubts attaching to his conduct in this trans- 
action; but when this circumstance is view- 
ed in connection with the other act done by 
the appellant, viz., that he actually of his 
own accord, without a certificate aud with- 
out the assent of the alleged co-manager or 
any other friends of the minors, gave to n 
third party aloan of rupees 3,000 out of 
the minor’s estate without sufficient security, 
I think his conduct requires a more serious 
consideration, It is, however, urged by Mr. 
Allan that Abdoollah Khan was a man well 
known as a banker in the district, aud that 
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was a sufficient security. Ido not think 
this plea will avail inlaw. No prudent man 
dealing with the money of others, especially 
of minors, would lend money without ordi- 
nary security so as fully to protect the mi- 
‘nors and provide due acquittance to himself. 


Upon all these grounds, I think it is not 
for us to say that the order of the Judge 
below, revoking the order for a certificate to 
the appellant under Section 21, is without 
legal authority. 


There is, howeager,. one further point óf 
appeal, viz., that certain witnesses were ten- 
dered by the appellant but not examined by 
the Court. No petition, however, is shewn 

onthe record tendering such evidence, or 
any order indicated as passed by the Lower 
Court refusing to hear the witnesses. . We 

‘think, therefore, that this ground of appeal 
also fails. ~ | 


‘On the whole, I see no ground for this 
appeal, and therefore dismiss it with costs. 


Mitter, J.—I concur. 





The 138th December 1870. 


Present : 


Judges. 


Declaratory suit—Genuineness of a 
document—Limitation, 


Case No. 1302 of 1870. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 31st 
March 1870, affirming a decision of the 
Subordinate Judge of that District, dated 
the 20th July 1869. 


Aratoonnissa (one of the Defendants) Ap- 
pellant, 


VET SUS 
Akram Ali (Plaintiff) Respondent, 
` Baboo Kashee Kant Sein for Appellant, 
Baboo ‘Sreenath Dass for Respondent, | 


_ In g guit to set asida as spuriots a bibbanamah by 


become the property of another, HELD that, as there was 
no question of recovery of rent or mesne profits or any 
thing else which could bring the case under Section 77 
Act X of 1859, no plea of limitation either special or 
general could be taken. 


Glover, J.—Tuis was s suit by the plainte., . 


iff for confirmation of possession in a one 
anna share of the estate of the plaintiff’s fa- 
ther, by declaring spurious a certain hibba- 
namah set up by the defendant, Aratoonnissa, 
purporting to have been made by the plaint- 
iffs father, Azmut Khan. It is admitted 
that the plaintiff is the heir to the whole of 


the property left by his father, and that he is {| 


in possession thereof with the consent of the 
co-heirs. The only question 
Court was, therefore, whether the hibbana- 


mah set up was or was not a genuine. 


document. 


Both Courts have found upon the evidence 


that it is not genuine, and have given the’ 


plaintiff a decree against the special appel- 
lant, l l 


In special appeal, it is contended that the | 


Judge ought to have tried the defendant’s 
plea of special limitation under Section 77 of 
Act X of 1859 ; secondly, that there is no 
finding of the Judge as to the plaintiff's pos- 
session, and that as he has come into Court 
seeking a confirmation of possession, he was 


bound to prove that he was in possession of ` 
the lands in suit. 


The Hon'ble F. A. Glover and W. Ainslie, l 


| With regard .to the first objection, we 
observe that this is not a suit to set aside 


any Act X decision, but a suit to get rid of-a 


hibbanamah by which property, which is 


otherwise the property of the plaintiff, would | 


become the. property of another person. 
There is no question of recovery of rent or 
mesne profits, or of any thing else which could 
bring the case under Section 77 of the Rent 
Law ; and therefore we think that no plea of 
limitation, either @pecial or general, can be 
taken in this case. We must likewise re- 
mark that this point was not taken before 
the Judge on appeal: at all events no notice 
of it is to be found in his decision. 


The second objection is disposed of by the 
fact that the Judge in the latter part of his 
decision says, that he affirms the judgment 
of the lower Court in its-entirety, Now, that 


judgment decides upon evidence that the 


plaintiff had been, and was at the moment of 


bringing the suit, in possession of thé propers, ` 


ty claimed, Both grounds of special appeal 
therefore fail, and this application must bẹ 


, which property otherwise bbe property of plaintif would dismissed with costs, 


ta 
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The 18th Decdmber 1870. 
Present: ` 


The Fiqn’ble F. A. Glover and W. Ainslie, 
Judges. 
Mortgage—Redemption—Re-entry. 

_ Case No. 1887 of 1870. 
Special Appeal from a decision passed by 
| the Subordinate Judge of 24-Pergunnahs, 
dated the 30th April 1870, affirming a 


decision of the Moonsiff of that District, 
dated the 27th August 1869. 


Chunder Coomar Banerjee (Plaintiff) Appel- 


lant, . 
VETSUS 


Issur Chunder Neogy (Defendant) Re- 
spondent, ` 


Baboo Ram Churn Mitter for Appellant. 


_ ` Baboo Opendro Chunder Bose for Re- — 
l l spondent, 
A judgment-debter made over certain plots of land 


to the decree-holder, covenantiag that the land should 
remain in the possession of the latter, in order that the 


decretal money might be realized from the usufruct’ 


for a period of 8 years; the deed stipulating further 
that at the end of. that period, if any thing should still 
be found due, the’mortgagee should recover the same 
from the mortgagor, neither the latter nor any one 
claiming through hinasbeing allowed to make any ob- 
jection. The mortgagor then sold his rights and in- 
terests in the land, and the purchaser Sued the mortgagee 


asking to have the land released on payment of «what. 


might still be due of the original debt. HELp that 
plaintiff could not re-enter on the land before the expi- 
ration of the 8 years, 


Glover, J.—WE see no necessity fer call- 
ing upon the respondent’s pleader in this 
` case. The plaintiff is the purchaser of an 
equity of redemption from the mortgagor, 
Gobind Chunder, against whom there was a 
decree obtained in the Civil Court by one 
Kashee Chunder. In execution of that de- 
cree, Gobind Chunder was arrested, and in 
order to save himself from the humiliation of 
going to jail, he made over certain small 
plots of land to the decree-holder by an ek- 
rarnamah, in which he covenanted that these 
.lands should remain in the possession: of 
Kashee Chunder, in order that the decretal 
money might be realized from their usufruct, 
for a period of 8 years from the date of the 
‘ekrarnamab, viz, the Sth of March “1864. 
: The deed contained a further stipulation to 
the effect that at the end of these 8 years, 
'a if any thing should still be found due on the 


. pupuni of te original decree, the mortgagee , 
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was to recover that amount from the mort- 
gagor, and also that neither the judgment- 
debtor, the mortgagor, nor any person claim- 
ing through him should be allowed to make 
any objections to that arrangement. Since 
the execution of this ekrarnamah, it appears 
that Gobind Chunder has sold his rights 
and interests in the land to the present plaint- 
iff, and the plaintiff now comes into Court 
asking to have the laud relgased to him on 
payment of whatever might still be due of 
the original debt. : 


Both Courts have found®gainst the plaint- 
iff, holding that Gobind Chunder through 
whom the plaintiff claims was bound by 
the terms of the ekrarnamah, according to 
whieh he could not re-enter into the land 
before the expiration of 8 years. 


In special appeal, it is contended that the 
Lower Appellate Court has misconstrued the 
ekrarnamah ; and that on the: terms of that 
document, and according - to principles of 
equity, the plaintiff ought to be allowed to 
re-enter on the land upon payment in full of 
all that might still be found due under the 
original decree, . 


On the objection as to the misconstruce 
tion of the ekrarnamah by the Lower Appel- 
late Court, it appears to us that the Judge 
was right and bas put upon the ekrar the 
only meaning which it could reasonably 
bear, The document most distinctly hands 
over this land to Kashee Chunder to do 
what he likes with it, and to get what he 
could from it during a period of 8 years, 
There is no provision made in it that if by 
any chance, such as a succession of good 
seasons or an increase in value of the pro- 
duce of the land, the usufruct re-pays the 
amount of decretal money before the 8 years 
expire, Gobind Chunder is to re-enter into 
possession. In fact, the only stipulation we 
find in the document is the other way, 
namely, that if there.is any thing still dua 
at the end of the 8 years, the decree-holder 
is to recover that sum from the mortgagor, 
Then as to equity, we fail to see how the 
plaintiff is entitled to -any particular con- 
sideration. He or the person through 
whom he claims mortgaged the land for a 
fixed period of 8 years, and put it out of 


‘his power to re-enter into the land before 


the expiration of those 8 years. It may 
very ‘well be that the mortgagee would not 
have consented to the arrangement, or have 
allowed his judgment-debtor to go free upon 
any other’ terms but those of the ẹkrgryae 
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.mah i he might have intended to spend 
„capital upon the ‘land, or he might have 
been actuated by a desire to , become & 
landed proprietor ; but whatever his reasons 
may have been, we can only go upon the 
_ terms of the contract before us, and these 
are distinct to the effect that for a period of 
8 years, neither the mortgagor nor the person 
claiming through him would have it in their 
power to,re-enjer into possession of the 
‘land. ‘We have been referred toa passage 
in Macpherson on Mortgages, 5th edition,» 
‘page 129,'in which it is said that it has 
-been held, that ®ven a special agreement 
‘that the mortgagee shall remain in posses- 
‘sion ‘until payment of the debt is made in 
‘one sum, does not prevent the mortgage 
‘from being af an end whenever the mort- 
gageo has received both principal and in- 
terest. This passage refers to the case of 
Puvjum Singh versus Ameena Khatoon in 
‘the 6th Weekly Reporter, page 6. 


Lall Mohun Singh (Plaintiff) Appellant, 
| versus i 


‘Troyluckhonath Ghose and others (Defend- 
ants) Respondents. `.” ~~ 

























Baboo Mohinee Mohun Roy for Appellant. 


Baboos Mohendro Lall Shome and Kedar- 
nath Chatterjee for Respondents. 


- The assignee or other legal representative of ‘a land- 
lord has a right to maintain a suit, wider Section 24 Act 
X' of 1859, agairist a gomashta employed by the latter, 
for monies received by the gomashte in the course of his 
employment: ` i 


Mitter, J.—TueE only question to be deter- 
mined in-this case is, whether the ‘assignée 
of a land-holder can maintain a suit against 
agomashtah employed by the latter, for mo- 
nies received by the gomashtah in the course 
of his employment. | i m N 


I am of opinion that this question ought 
to'be answered in the affirmative. ý 


Section 24 Act X of 1859 runs as follows : 
—“ Suits by zemindars and other persons in 
“ the receipt of rent against any agent, ¢m- 
“ployed. by them in the management of land, 
“or in the collection of rents, &¢., &c., 
« shall be cognizable by the Collectors, and 
‘shall be instituted and tried under the 
“provisions of this Act, and shall be- cogni- 
“ zable by no other Court.” s 


But that case appears by no means ana- 
‘logous to the present one, and moreover it 
was a decision upon a contract entered into 
‘previous to the passing of Act XXVIII of 
1855. The same remarks apply to the case 
cited by the pleader for the special appellant 
-of Deen Dyal Sahoo versus Gunesh Maha- 
‘toon, published in XII Weekly Reporter, 
‘page 528. The decision. in that case also 
turns on the fact that the contract was 
entered into before the repeal of the usury 
law. The case of Soorjun Chowdhry 
versus Imambandee Begum, at page 527 , of 
‘the same volume, is very much analogous to 
the case now before us and appears to sup- 
port the opinion we have come to. 


The words “suits by semindar or other 
persons in the receipt of rent,” together with . 
the words “employed by them” which come 
immediately afterwards, might, at the- first 
sight, appear to justify the contention that 
the operation of the Section was intended to 
be confined to those cases only in which the 
plaintiff himself is a defacto land-holder, and 
the person sued is the agent who was em- 
ployed by him directly in the collection. of | 
rents. But on clager examination it will be 
found that such a construction would not be `’ 
.| a proper one. | 


The special appeal must be dismissed 
-with costs. , 





he 14th December 1870. 
| Present: 


The Howble E. Jackson and Dwarkanath 
| Mitter, Judges. 


I do not think that it was intended by the 
Legislature that the right of ‘suing under 
Section 24 should be confined to the employ- 
ers only, and not extended to their legal 're- 
presentatives. 


Representative of a landlord— Right 
of action—Section 2% Act X of 1859. 


Case No. 658 of 1870, 


Special Appeal from a decision passed by 
"the Judge of Beerbhoom, dated the vithe 
„. January 1870, reversing a decision of the 
 Moonsiff of that District, dated the 30th 
,.. September 1809s : 


The object of the Section was to define a 
particular class of suits and to appoint R 
particular tribunal for their trial. For the 
fulfilment of this-object, it was not necessary 
for the Legislature to make. any special res. 
ference to jhe legal representatives of tha 
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parties expressly mentioned therein ; inas- 
much as such representatives would be en- 
titled, according to the general principles of 
law, to stand in the precise position occu- 
pied by their predecessors. Ifa land-holder 
-is competent to sue his gomashtah under 
Section 24, the right of his legal represent- 
ative to sue under that Section would seem 
` to follow as a matter of course. The cause 
of action would survive to the legal represent- 
ative if he happens to be the heir, or pass to 
him by transfer if he is an assignee ; and as 
that cause of action is cognizable by the 
Collectors only, the Court of the Collector 
. would be the proper Court to try the suit in 
- élther case. ` 


‘The contrary interpretation would be 
productive of the greatest confusion. 


If the assignee of a Jand-holder is not in 

‘a position to maintain a suit under Section 

24, the Civil Court would be bound to enter- 

tain his claim; for he mast have his remedy 

somewhere. But what period of limitation 
-would be applied to such a suit when it is 

brought in the Civil Court ? Section 33 of 
Act X of 1859 says, that suits under Section 

24 may be brought at any time during 

the continuance of the agency, or within one 
year from the termination thereof. But 
ifthe assignee of a land-holder cannot be 
permitted to sue under Section 24, the pro- 
vision of Section 33 would be necessarily-in- 
applicable to.tha suit brought by him in the 

‘Civil Court; and this latter suit must be there- 

fore governed by Act XIV. of 1859. This 

Act, however, has not made any special pro- 

vision for such a class of suits, and we must 

therefore apply to them the six years’ rule 

of limitation prescribed by Clause 16 of 
Section. 1 ofthat Act. . At any rate; it 

has been held by a Full Bench decision of 
this Court, that the periods of limitation 

prescribed by Act X of 1859 have not been 

altered or modified in any manner by Act 
XIV of 1859*; and it is clear that any period 
of limitation which we might select from 

the latter Act, would be different from that 
laid down in the 33rd Section of Act X mf 
1859. Can it be contended for one momei 
‘that it was ever intended by the Legislature 
that the period of limitation wonld vary in 

the two suits, namely, the suit brought by 
the landholder himself in the Court of the 

Collector, and the suit brought upon the 
same cause of action by his legal represen- 


F A, 


* 2 W. R, Act X, p. 21, 
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tatives agninst the same defendant in the 
Civil Court? 


Several cases have been decided by this 
Court in which it has been held that the 
heirs and other legal representatives of the 


agents described in Section 24 of Act X of 


1859, as well as those of their sureties, can 
be sued under that Section inthe Revenue 
Court. These cases, no dobt, sre not con- 
clusive upon the point now under our counsi- 
deration. But they are based upon 'the same 
principle of interpretatiom@® for which the 
plaintiff has been contending in this case. 
The heirs and. other legal representatives of 
the agents or of their sureties have not been 
specially mentioned in Section 24. But if 
those persons can be sued under that Section, 
there seems to be no reason why the right of 
maintainiug such suits should not be extend- 
ed to the heirs and other legal representatives 
of the “zemindars and other persons in the 
receipt ofrent.” - eo g 


Suppose, for instance, that a zemindar 
dies leaving his estate to his heir or toa 
devisee. Can it-be contended for one mo- 
ment thatthe heir or devises would be ob- 
liged to sue his ancestor’s gomashtah in the 
Civil Court, when it is clear that the ances- 
tor himself could have sued that very gO- 
mashtah in the Collector’s Court at any time 
before his death, provided that the claim was 
not barred by the provisions of Section 33 of 
Act X of 1859?’Or that the suit of the heir 
or devisee -would be subject to a different 
rule of limitation, although it may be based 
upou the same cause of action? 


Suppose, again, that the zemindaree of a 
zemindar is sold for arrears of Government 
revenue, immediately after he has ascertain- 


ed that the gomashtah employed by him in 


the collection ofthe rents of that zemindaree 
has embezzled a large sum of money inthe 
course of his employment. , Can it be argued 
that the zemindar would not be permitted to 
sue under Section 24 of Act X.of 1859, mere- 
ly because he is no longer a zemindur in the 
actual receipt of rent? 


I see no reason whatever for adopting 
such a narrow construction of the Section ; 
and if we extend the operation of that Sec- 
tion to suits brought by the heirs or devigees 
of land-holders, there seems to be no ground 
for holding ‘that it is not to be extended to 
their assignees ‘also. 


For the above reasons, I would reverse the 
decision of the Lowér Appellate Court, aud 
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remand this case to that Court in order to try 
- it upon its merits. The costs of the litiga- 
tion up to this stage ought to abide the ulti- 


mate result. 


Jackson, J.—1 also think that this. case 
should be remanded to the Lower Appellate 
Court to be tried on the merits. The costs 
of the appenl to this Court and of the Lower 

- Appellate Courto abide the final result of. 


the case. 
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The 14th December 1870. 


Present: 


‘The Hon’ble E. Jackson and Dwarkanath 
Mitter, Judges. 


RBonds—Joint Mability—Contribution. 
Case No. 835 of 1870. © 


Special Appeal from a decision passed by 

. the Subordinate Judge of East Burdwan, 
dated the 9th February 1870, reversing a 
decision of the Moousiff of Aosgram, 
dated the 26th August 1869. 


Troyluckho Nath Roy (Defendant) 


Appel- 
lant, 


VETSUS 


 Kasliep Nath Roy and another (Plainti 
| Respondents. 


Baboo Romesh Chunder Mitter for 
Appellant, 


Baboo Mohinee Mohun Roy for 
Respondents. 
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Plaintiffs and defendants 1 and 2 borrowed a sum 
of money from the defendant No. 4, under a bond by 
which they made themselves jointly liable. On the 
expiration of the stipulated time for re-payment, the 
plaintiffs alone executed a second bond in favor of 
defendant No. 4, and a part of the proceeds of this’ 
bond being applied to the liquidation of the debt due 
unter -the first bond, the residue was paid to them in 
cash.’ They then sued defendants Nos. 1 and 2 for 
‘contribution. ; 

. Hyp that the first bond had been legally paid off, and 
that the plaintiffs were entitled to sue defendants 1 and 
2 for contribution. 


— Mitter, J—T se plaintiffs in this case and 
‘the defendants Nos. 1 aud 2 borrowed a cer- 
tain sum of money from the defendant No. 
4, under a bond by which they made them- 
selves jointly liable for the debt. ý 


On the expiration of the stipulated time- 


nt, the plaintiffs alone executed 


for re-payme 
å in favor of defendant No. 4, 


a second bon 
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and a part of the proceeds of this bond being, 
applied to the liquidation of the debt due, 
under the first bond, the residue was paid to. 
them in cash. i 


cd 


This suit has been brought by the plaint- 
iffs for contribution against the defendants ` 
Nos. 1 and 2. 7 


The creditor, as hag been already observed, 
was made a defendant in. the case, and his 
answer was that the debt due under the 
first bond had been satisfied by the plaintiffs 
in the manner alleged by them. 


The defendants Nos. land 2 urged in their > 
written statement that the debt due under 
the first bond, which is admitted to be a 
genuine instrument, has not been de facto 
paid by the plaintiffs, inasmuch as there has 
beeh no aetual payment of money, and that 
the plaintiffs had- no right to execute the 
second bond, which is also admitted to be 
genuine, without their consent, 


` 


I confess that I am utterly at a loss to - 
understand what the defendants Nos. 1 and 
2 mean by saying that the plaintiffs had no 
right to execute the second bond without 
their consent. But be this as it may, I am , 
of opinion that upon the admitted facts of 
this case, the plaintiffs are entitled to re» 
cover. ' 


The only question which we have to de- 
termine in this case is, whether the joint | 
debt created by the first bond has been ace | 
tually satisfied by the. plaintiffs or not. If | 
this question is answered in the affirmative, 
the right of the plaintiffs to obtain contri- | 
bution from the defendants Nos. 1 and 2, | 
who were jointly responsible with them. ; 
for that debt, would follow.as a matter of | 
course. | o 


After giving my best consideration to this 
point, I am clearly of opinion that the con- 
tention of the defendants Nos. 1 and 2, 
who are now ‘special appellants before us, is | 
without any valid foundation. ee 


I think it may be safely affirmed as a pro- | 
position of law, that the pledge of.a man’s | 
credit is a sufficient legal consideration. If 
à man chooses to ‘advance money upon the , 
credit of another, the re-payment of that | 
money is a matter entirely between himself | 
and his-debtor ; but the latter is neverthe- | 
less competent to deal with the proceeds of | 
the loan in any manner not prohibited by 
law, for he is to all intents and purposes | 
the lawful owner of those proceeds. . | 
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To the present case, it cannot be lisputed 
that the plaintiffs had every right to exe- 
cute the second bond in favor of defendant 
No. 4, and to take from him the amount 
covered, by it.on the pledge of their own per- 
sonal security. It was the business of the 
creditor to see whether it would be safe for 
him to advance money upon such a security ; 
but if the creditor was satisfied with- it, the 
defendants Nos. 1 and 2 can have nothing to 
do in the matter. It is clear, therefore, that 
the proceeds of the second bond lawfully be- 
longed to the plaintiffs, and the plaintiffs 
were therefore fully justified in treating those 
proceeds as their own money, 





Now, the plaintiffs say that they have paid 
off a joint debt which was dus from them 
and the defendants I and 2, with a part of 
the proceeds of the second bond which they 
have executed upon their own responsibility, 
though in favor of the sime creditor. Thea 
joint bond has been cancelled. The payment 
has been endorsed on the back of it in the 
usual manner, and it is now filed by the 
plaintiffs in this suit as a document returned 
to them by the defendant No. 4 as a paid off 
hond. These facts have been not only proved 
by legal evidence, but they are admitted by 
the creditor as well as by the defendants } 
and 2. How then can it be contended that 
the joint debt has not been de facto extin- 
ginisbed? Or that the plaintiffs have not 
actually satisfied that debt? 


Suppose, for instance, that the plaintiffs had 
executed the second bond in favor of some 
: hody else, and not in favor of the defendant 
No. 4; and suppose also that they had paid 
off the joint debt due under the first bond 
with the proceeds of the second. Could it 
have been contended for one moment that 
such a payment would not have been a legal 
payment of the debt, or that the plaintiffs 
could not have sued the defendants I and 2 
for contribution on the basis of such s pay- 
ment? ` I am aware ofno authority by which 
such a position can be maintained, nor can I 
find out any reason why we should make any 


distinction between the ‘case Supposed and | 


the case’ now before us, merely because the 
ereditor in whose favor the second bond WAS 
executed happens to be the same person who 
had advanced money under the joint bond. 


It has been said. that the plaintiffs have 


not paid any thing in cash out of their own | 


pockets. But this circumstance is of no im- 
portance. The debt due under the first bond 
was satisfied out of money which was legally 
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thé money of the plaintiffs, and whether the 
plaintiffs actually took that money in the 
first instance from the defendant No. 4, and 
then paid it back to him in satisfaction of 
the joint bond, the fact would still remain the 
Same, namely, that the latter bond has been 
satisfied in fuil. The mere ceremony of 
taking the money first, and then giving it 
back to the defendant No. 4, cannot affect tha 
question one way or the other; and it would 
be obviously improper to insist upon the per- 
formance of such a ceremony as a sine qua 
non to the validity of the payment. 


It has been further urged that the plaint- 
iffa might never be in a position to pay the 
debt contracted by them under the second 
bond, and that it would be therefore unjust 
to decree contribution in their favor. This 
argument also is of no forca whatever. The 
plaintiffs might or might not satisfy the debt 
due from them under the second bond, or tha 
defendant No. 4 might hereafter excuse them 
the payment of that debt. But these are 
contingencies which cannot possibly affect 
the interests of the defendants! and 2. These 
defendants, it is clear, can never be called 
upon to pay any part of that debt; and it is 
equally clear that they cannot be molested 
any further on account of the debt due from 
them under the first bond. Whatever doubts 
might have been possibly entertained upon 
this last point, the conduct of the defendant 
No. 4 in this case would be sufficient 
guarantee against any such molestation ; 
and it is therefore a matter of no con- 
sequence to the defendants 1 and 2 
whether the amount due under the first bond 
has been paid by the plaintifs zx cash, or 
whether that amount has been included In 
a subsequent bond for which the plaintifs 
alone are liable, 


Suppose, for instance, that the defendant 
No. 4 had sold his rights under the first 
boud to a stranger, but on credit. Whether 
the purchaser would pay the purchasg 
money to the defendant No, 4 or not, 
it is perfectly clear that he would be. 
fully competent to sue the parties bound 
by that bond for the amount due ander 
it. But if the purchaser could maintain 
such an action, I do not see any reason 
why the defendants 1 and 2 should be 
permitted to take any exception to this 
suit for contribution. The plaintiffs have 
pledged their own credit exclusively by the 
| second bond. The creditor has accepted 
that pledge as a sufficient satisfaction of the 
‘farsi bond, and there was no law that I am 
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aware of which could prevent him from 
doing so. The particular mode in which 
the plaintiffs have satisfied the joint debt 
can be of no consequence whatever to the 
defendants 1 and 2, provided that that 
debt has been satisfied according to law ; 

and I do not see any reason to bold that the 
first bond has not been legally paid off. 
The defendant No. 4 cannot sue upon that 
bond any longey, particularly after his ad- 
mission in this case ; and as the defendants 
l and 2. have enjoyed their share of the 
money which wi advanced upon that bond, 
they are bound®in law to give back to the 
plaintiffs a proportionate share of that mo- 
ney, the: plaintiffs having discharged the 
whole of the joint obligation. 


Suppose, for instance, that the plaintiffs 
in this case had been the assignees of the 
first bond, Suppose also that the defendant 
No, + had given them credit for the purchase 
money, either on their own. personal se- 
curity or on the security of some proper- 
ty duly hypothecated to him for that- pur- 
pose. Suppose -even that the defendant 
No. 4 had made a gift of his right under 
the first bond in favor of the plaintiffs. 
Can it be contended that the plaintiffs could 
‘mot have maintained a suit against the de- 
fendnants L and 4, for their share of the 
debt ? Of course, those defendants would be 
entitled to plead in such a suit, which is to 
be brought in the shape of a suit for con- 
tribution, that they are not liable to pay any 
thing more than that share, but the action 
would be clearly legal. It has been held’ 
by a Full Bench of this Court, that if one 
of two persons jointly bound under a decree 
takes an assignment of the decree from the 
judgment-creditor, he would not be entitled 
to recover from his co-debtor any thing 
more than a proportionate share of the 
amount of purchase-money actunily paid. 
But this ruling does not seem to be any way 
favorable to the defendants 1 and 2. On 
the contrary, it recognizes the principle that 
the assignee of the decree, though he is 
himself one of the parties bound by it, ts 
entitled to sue his eco-debtor for contribution, 
although it has modified the measure of the 
contribution to a certain extent. Such mo- 
difications, bowever, would be quite out of 
place, if the case is the case of a donee or 
heir, aud not that of a purchaser. One of 


two joint obligors might succeed to the in-! 


teresis of the oblizee, either under a testa? 
mentary devise. froth him .or as his heir, and 
it is perfectly clear that the devisee or donee 
would ‘be entitled to recover from his 


eo-debtor to the full extent of the benefit 
derived by the Iatter from the joint loan. 
But be this as it may, if the plaintiffs. could 
maintain this suit either as the assignee or 
as the heir of the defendant No. 4, there 
seems to be no renson whatever why they 
should not succeed in this case. They have 
paid the joint debt, and that debt is 
uo longer in existence. . The defendants 1 
and 2 have been discharged from their share 
of the liability for that debt, and the eredit- 
or has accepted the secoud bond as a good 
and.valid exchange for the first. Whether 
the money due under the second bond is ever 
paid or not, is a matter entirely between the 
plaintiffs and the defendant No. 4; und ag 
the first bond might have been satisfied by 
the plaintifs with the proceeds of another 
bond executed by them in favor of ‘any 


other person, I see no reason for holding: 
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that the joint debt has not been de facto satis- . 


fied by therm, merely because it has been paid 


off with the proceeds of a subsequent hond | 


executed in favour of defendant No. 4. 


1A faint attempt was made by the slender 


for the special appellants to make out that, 


there is something unfair ‘in the mode 
which this suit has Ween brought. But I 
do not see the slightest ground to justify 
such a contention, The facts are all , admit- 
ted, and it is quite clear that the defendants 
l] and 2 are perfectly safe from a double de- 
mand for the same debt. The plaintiffs and. 
the defendant No, 4 ‘did think it mutually 
convenient to enter ‘into the transaction 


represented by the second bond,.and tliere is ' 


no Jaw which could prevent them from doing 
so. By that transaction, a joint debt, ndmit- 


tedly due tothe defendant No, 4 both from, 


In. 
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the plaintiffs and the defendants 1 and 2, hits — 


been extinguished or paid off; and it-is not 


even pretended that the plaintiff is & mere: 


benameedar for the defendant No, 4, for in 
that case a queation might have arisen 

hether a benameedar could sue id his‘own 
name. ` 
that any unfair advantage has been taken 


ngainst the defendants 1 and 2, either by tlie | 


plaintifs or by the defendant No. 4, or that 
there would be any hardship or injustice if 
wa compel the defendants 1 and 2ito pay 
only that portion of the joizt debt by which 
they have been actually benefitted: 


The last point urged is that the plaintiffs 


Io this state of facts, I do not see: 


| 
| 
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cannot maintain this’ suit for contribution, in- 


asmuch as they paid off the debt due under | 


the first bond at a time when there wae - 


“ jo pressure upon them,” 


I confess that : 
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by the defendant and his witnesses, and in 
his having omitted to do so there has .been 
an error of law in the ‘investigation of ‘the 
case, which may have produced an error in 
the ekion on the merits. On these grounds, 
therefore, the suit must be sent back. 


It is necessary to make a few observations 
in order tó enable the Judge of the Court 
below to decide the case clearly and satisfac- 
torily ; and also. in the event of his giving 
the plaintiff any decree, to frame his decree 


properly. 


‘It appears that the defendant obtained a 
receipt from the plaintifi’s son on the occa- 
sion on which he alleges he made over the 


papers to the plaintiff’s son. This receipt 
should be sent for. from the record of the 


case in which it is filed, and should be exami- 
ned, carefully looked into, and considered 
upon'such evidence as the parties may be 
desirous to produce. It may be observed 
that the fact of the defendant not having 
taken the evidence of Kali Prosunno, the 
son of the plaintiff, ought not to prevail 
against him ; because a party to a suit is not 
bound to go into the enemy’s camp and 
examine witnesses who come therefrom. 
Whilst the plaintiff's son, was alive, and the 
defendant on oath had stated that he gave 
the papers to him, it was the bounden duty 
of the plaintiff to have called Kali Prosunno 
to contradict that evidence if liable to be 
controverted ; and if the death of the plaint- 


‘fs son affords the defendant any facility in- 


` 


proving his ease, the plaintiff must thank 
herself entirely for it. ` 


The case is, therefore, remanded for a 
full trial of it upon the only issue raised, 
namely, whether the defendant bad delivered 
over all or any of the p#pers from the year 
1270 to the year 1275 to ‘the plaintiff's son ; 
and in the event of the lower Court coming 
to the conclusion that the plaintiff is entitled 
to a decree, that the Court do clearly specify 
in its decree what papers are to be given up, 


' in order that the defendant may clearly: 


know what.order he is bound. to obey; 


“The appeal is therefore decreed ‘with 
costs. l 


Kemp, J.—\-entirely concur. 
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The 15th December 1870. 
Present: | 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee. Judges. 


Tenancy—Rights. 
Case No. 1189 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Tipperah, 
duted the 9th May 18M, affirming a de- 
cision .of the Moonsiff of Noornuggur, 
dated the 5th July 1869. 


Ooma Lochun Mojoomdar (one of the De- 
fendants) Appellant, 


VETSUS 


Nittye Chand Poddar and another (Plaint- 
iffs) Respondents. 


Baboos Romesh Chunder Mitter and Anund 
Chunder Ghossat for Appellant. 


Baboo Chunder Madhub Ghose for Re- 
l . spondents. 


A tenant holding over for some time without renewal 
of his lease is entitled, whether he has any right of 
occupancy or not, to rétain possession of his tenure 
eea either he resigns it or is ejected in due course of 

aw. 


Jackson, J.—In this case the plaintiff, 
alleging himself to be a tenant, sought to re- 
cover possession of 2.gundas 1 cowrie and 1 
kraut of land. It is not quite clear whether 
it is the whole of his tenure or whether it 
is only a portion of his tenure. The plaint- 
iff alleged that he had been dispossessed 
from it by the act of one. of the defendants 
who was a tenant on the land, but who had 
denied his tenancy to the plaintiff and had 
attorned. directly to the zemindar of the 
estate. 


The defendant, sub-tenant, denied that he 
ever held land under the plaintiff, and plead- 
ed also that the plaintiff had relinquished 
the land. The landlord also came iu and 
was made a party to the suit, and he admit- 
ted that the plaintiff had formerly been a 
tenant, but stated that his tenancy was 
under a temporary lease which had expired ; 
the landlord alleged also that the plaintiff 
had by written deed relinquished his right 


to the land. 


The first Court decreed the suit in favor of 
the plaintiff, being of opinion that the plaint- 
iff had proved his permanent ryotee tenure— 


the tenure existing from the time of his 
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ancestors, The first Court was of opinion, 
also, that the plaintiff had not resigned the 
land, and that the document put in as the 
deed of relinguishment was nota genuine 
document. 


The original defendant in the case prefer- 
red no appeal, but the landlord appealed to 
the Subordinate Judge, who confirmed the 
decree of the Mo@nsiff disbelieving the deed 
of relinquishment, and disbelieving also that 
the plaintiff in any way executed or au- 
thorised the execu@on of the temporary lease, 
‘giving no opinion on the question as to 
whether this was a permanent ryotee tenure 
or whether it was not so. - 


A. special appeal is preferred from that de- 
cision to this Court. Several points were 
urged in the course of it, referring more 
spécially to the question as to whether the 
plaintiffs holding was a permanent holding 
and one in which he had a right of occupan- 
ey. We think that that question was not 
decided by the Lower Appellate Court, and it 
does not seem that it was necessary that 
it should be decided for the purposes of this 
suit, it being admitted that the plaintiff was 
the ryot, even though it may be that 
he had been holding over for. some time 
without any renewal of the lease. Whether 
he had any right of occupancy or not, still 
if he was the tenant he was entitled to 
recover possession of the land from which 
the sub-tenant ejected him, and to retain 
possession of that tenure until either he re- 
signed it or he was ejected from it in due 
course of law by the zemindar. There was 
“no pretence in this case that the landlord 
had ejected him from the tenure, but that 
it was said that the plaintiff resigned it. 
That point was of course the important point 
as between the plaintiff and the * land- 
lord: if the plaintiff had not resigned the 
tenure, he would be entitled to hold it until 
he was ejected, 


It is said thatif we give a decision re- 
storing the plaintiff to possession, the effect 
of it will be that in any future suit to 
recover possession, the plaintiff will plead 
that the Civil Court has determined his 
right under the pottah. It is quite im- 
possible to say what view any future Court 
may take of this decision. But I eannot 
understand how if we declare that the 
plaintiff is now entitled to be restored to 
possession, it will result that no future Court 
will enquire whether under different cir- 
cumstances the defendant cau be ejected. 
The ground upon which the plaintiff has 
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been restored to possession in this case is 
that the tenancy has not been determined. 
If the landlord thinks that he is entitled to 
determine his tenancy and to turn him oul, 
he can take proceedings to that effec It is 
impossible for us to say what the result 
may be. : 


The special appeal is dismissed with costs. 
Mookerjee, J.— I concur. 





















The 15th December 1870, 
Present : 


The Hon'ble F. B. Kemp and G. C. Paul, 
Judges. i 
Cause of action. 
Case No. 1246 of 1870. 


Special Appeal from a decision passed by 
the Subordinate, Judge of Hooghly, dated 
the 4th April 1870, affirming a decision 
of tre Moonsiff of that District, dated 
the 21st February 1870. 


Goroo Dass Nag and another (Plaintiffs) 
Appellants, 


VETSUS 


Motee Lall Nag and others (Defendants) 
Respondents. 


Baboo Ubinash Chunder Banerjee for Ap- 
pellants, 


Baboo Gopal Lall Mitter for Respondents. ° 


Certain property having descended from R to K and 
from K to one B, a minor who has disappeared, a suit 
was instituted onthe allegation that the great grand- 
sons of K wero in possession, and that they had broken 
down the family houses and were about to alienate 
the estate, the suit being brought partly to preserve 
the corpus of the estate and partly from a fear that 
if the minor did not tugn up within 12 years, plaintiff 
might be barred by limitation. 


Hecp that plaintiff had come into Court Without a 
cause of action. 


Kemp, J.—THis was a suit on the part 
of the plaintiff, special appellant, alleging 
that one Biressur Nag disappeared in 1269 
und has not been heard of since. The 
property in dispute appears by the plaint to 
have descended from Ram Tonoo Nag to 
Kalee Pershad Nag, and from Kalee Pershad 
„Nag to Biressur whois said to be a minor 
at the present time. The plaint goes on to 
allege that the great grandsons of Kalee 

| Pershad Nag are in possession of the pro- 
'perty ; that they have broken down and 


n O 
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otherwise destroyed the family houses; and | Ìn suing on the ground of pre-emption for property 





that thy are about to alienate the estate. 


The plaintiff, therefore, partly ta preserve ' 


the corpus-of the estate of the minor intact, 
and partly from a fear that if the minor do 
not turn up within twelve years, he, the 
plaintiff, may from that circumstance be 
barred by the statute of limitation, ingti- 
tutes the prosant suit. : 


Both Courts have found that the suit will 
not lie. In this Court, Section 3 of Act 
XL of 1858 has been quoted, and it has 
been pressed upon us that -the plaintiff is 
entitled to be heard as next of kin, or at 
all events as claiming a right to bave charge 
of the property in trust for the minor, It 
is further contended that the property is of 
small value, and that the Court may allow 
the plaintiff to institute this suit on behalf 
of the minor, although a certificate of ad- 
ministration has net been granted. 


We think that this suit was not brought 
on that footing at all; for had it been BO, DO 


doubt the Court would have put the plaint- 


if co some terms with reference to costs. | 


The plaintiff hus éome into Court without 
a cause of action, and -the lower Courts 
were perfectly correct in dismissing the 
suit, À 


The special appeal is dismissed with 
costs, l 


Paul, JI concur. 





The 16th December 1870. 
Present: l 


be Hon’ble H. YV. Bayley and Dwarkanath - 


Mitter, Judges. 
Pre-emption—Dividing @ contract. 
r ES ! 

Case No. 1222 of 1870. 


n ; sE a 

Special Appeal. from a decision passed by 
the Subordinate Judge of Purneah, 
dated the 26th Mareh 1870, reversing a 
decision of the Moonsi of Gindwar- 
rah, dated the 28th December 1869, 


e ` 


Shaikh Izzutoola (Plaintiff) 


Í 


Appellant, 

versus aa 

Shaikh Bhikaree Mollah (one of the Deféq- 
dants) Respondent. 

Baboo Rajendro Nath Bose for Appellant. 

Baboo Kishen Dyal Roy for Respondent. 


ae Ce ee ee 
it ee —, pea 





covered by a bill of sale, a plaintiff has no risht to 
divide the bargain ; but must either take up the whole 
contract or give up his right of pre-emption, 

Mitter, J—We think the plaintiff had no 
right to divide the baragin and to sue for a 
portion of the property covered by the bill 
of sale on the ground of pre-emption. The 
plaintiff must either place himself in the 
position of the purchaser by taking up the 
whole contract, or he must give up his right 
of pre-emption. This view was taken by 
a Division Bench of this Cotrt in the case 
of Rughoonundun Singh versus Mujbooth 
Singh, reported at page 399. Volume X., 
Weekly Reporter, aud the Lower Appellate 
Court was, therefore, right iu dismissing the 
plaintiffs claim, the plsintiff having sued 
for possession of ong out of five plots of 
land sold by defendant 1 to defendant 2. It 
is to be further observed that these five 
plots constitute one indivisible holding, and 
this fact throws an additional difficulty in 
the plaintiffs way, for the plaintiff cannot 
ask the Court to divide the jamma into 
two parts according to his own conve- 
nience. 


It is unnecessary for us to express any 
opinion on the other poiut involved in this 
special appeal, viz, whether the right of 
pre-emption under the Mahomedan Law 
extends toa case in which a mere right 
of occupancy bas been sold. We Mny, 
however, remark that no case of that pature 
has been brought to our notice by the plea- 


| der for the special appellant, though he was 
; asked to mention any. 


We dismiss the special appeal with costs, 


The 16th December 1870, 
Present: 


: The Hon’ble E. Jackson and Onoocool 


Chunder Mookerjee, Judges. 


Arbitration—Procedure—Juris- 
diction. 


Cases No. 1262 of 1870. 

Special Appeal from .a decision passed by 
the Judge of Sylhet, dated the 4th March 
1870, modifyiny a decision of the Subor- 
dinate Judge of that District, dated the 

| 21st November 1868. 


Taranath Chowdry (One of the Defendants) 


Appeltas t, 
versus 
Manick Chuader Doss (Plaintiff) Re- 
| spondent, 
B 
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Baboo Grish Chunder Ghose for Appéllant. 


No one for Respondent, 


Whatever matters parties to a suit may agree to refer 
to arbitration, they can refer such matters, or any of 
such matters, as are in difference between them in the 
suit: and the Court, in passing judgment on the arbitra- 
tion award, must confine itself to the plaintiff's claim 
and give a decision thereon. 


Jackson, J.—Tyus suit was brought by 
the plaintiff to obtain from Bistoo Pren 
Dossee, one of the defendants, a bill of sale 
for certain lands which the plaintiff alleged 
that Bistoo Prea Dossee had agreed to sell 
to him for rnpees 1,000, and for which he 
had paid rupees 500 as earnest money, not- 
withstanding which she had sold them by 
another deed to the other defendants Nos, 2 
and 3. 


The first Court dismissed the plaintiff’s 
claim. It was appealed, and before the case 
came up for trial before the Lower Appellate 
Court the matter was referred, at the re- 
quest of the parties, to arbitration. The 
arbitrator decided in the first place thas the 
story of the plaintiff as regards the agree- 
ment of sale was false. On this award 
reaching the Judge, the Judge held that 
the award was incomplete, inasmuch as it 
did not decide whether Bistoo Prea Dossee 
had sold those lands by another deed to 
the other defendants Nos. 2 and 3. The 
Judge states that all parties had agreed 
that all the matters in dispute between 
them should be referred to the arbitre- 
tor, and considering that that was one of 
the points referred he remitted the award 
under Section 323 of Act VII of 1859 
to the arbitrator, and called upon him to 
decide whether the sale by the defendant 
No. l to the defendants Nos. 2 and 3 was 
good or not, The arbitrator then decided 
that that sale was not valid, because the ac- 
tual purchaser was proved to be the defend- 
aut Tara Chand, though the deed had been 
drawn up in the name of Kaleeka Pershad, 
and because if the vendor had known the 
real purchaser she would not have sold the 
land. Upon this finding the Judge pro- 
nounces the following judgment :— 


“The arbitrator’s decision is confirmed. 
«s Judgment is, therefore, passed according to 
‘rhe award, As Tread the award neither 
‘ plaintiff nor any defendant is to get a ko- 
‘balah, the moveys paid as stated in the 
“ award are to be refuuded without interest, 


mn 


e 


‘arbitration, &c. &c., a8 in the award.” 
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‘and every body bears his own costs of 


Raulin. 


_ Defendants Nos. 2 and 
pellants to this Court, a! 
their behalf that the J 
dismissed the plaintiff’s 
award of the arbitrator, 
not by law remit the cas 
tration, and therefore | 
which should have been | 
in this case was simply tc 
ifs suit. 


It appears to us that th 
of his way, and to say t 
not go against the law, hı 
ly remitted this case for 
the arbitrator, The awi 
tor on the first ocension s 
for the disposal of th 
matters the parties may 
arbitration, they can only 
to refer such matters a 
between them in the su 
matters. As between tl 
defendants in this case 
ference was as to wh 
had obtained a prior ¢ 
from the defendant No. 
was entitled to a decre 
ty shonld be sold to hi 
having found that he no 
tained any prior agreeme 
not obtained any such ag 
that the plaintiff's allega 
false, there was an en 
ease, and the Judge sho 
his case, 


The Judge states that 
gation he thought it righ 
to the arbitrator requesti 
to whether the sala from 
1 to the defendants N 
stand. But as the case 
already been disposed off 
a matter in difference bi 
and the defendants. W 
ant No. 1 and the defens 
agreed amongst themselv 
should be referred :to arb 
matter with which the í 


to do; aud still less is 
which the Court can | 
The Court in passing j 
fine itself to the plainti 
give a decision upon the 


The decision which F 
the Judge, to the effect 
Nos. 2 and 3 are not e 
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and that the money paid by them as stated 
in the award is to be refunded without in- 
terest, must be set aside ; the order that the 
plaintiff cannot obtain a kobalah from the 
defendagt No. 1 and that defendant No. 1 
will re-pay the 500 rupees received from 
him is confirmed. The plaintiff’s suit is 
dismissed, 


The appellant will pay his own costs in 
this Court, as the respondent is not to blame 
for the necessity under which he was to 
apply to this Court. But he will obtain all 
his costs in the lower Courts according to 
the first award of the arbitrator, as well as 
his costs under the arbitration proceedings, 


The decision passed by the Judge is modi- 
fied to that extent. 


Mookerjee, J.—1 concur. I would mere- 
ly add that the defendant Bistoo Prea has 
not filed any written statement in this 
case in the Court of -frst instance, nor 
does it appear that she denied the exe- 
cution of the kobalah in favor of the de- 
fendant Kaleeka Pershad. There was, there- 
fore, no point at difference between the de- 
fendant No. 1 aud the other defendant, and 
that for that reason also the Judge was not 
right in law in remitting the case to the 
arbitrator under Section 323. I also find 
that in the first award, the arbitrator has 
distinctly stated that the kobalah to Kaleeka 
Pershad is admitted and is proved to his 
satisfaction. Consequently, the first award 
was complete in every way, and there was 
no necessity of remitting the case back again 
to the arbitrator. 


The 16th December 1870. 
e 
Present: 


The Hon’ble G. Loch and G. C. Paul, 
Judges. 


Resumption—Settlement— Rent. 


Case No. 1511 of 1870 under Act X of 
1859. 


Special Appeal froma decision passed by 
the Judge of 24-Pergunnahs, dated the 
30th April 1870, affirming a decision of 
the Deputy Collector of Satkhirah, dated 
the 28th December 1869, 
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Woomanath Roy Chowdhry (Defendant) 
Appellant, 


versus 


Debnath Roy Chowdhry and others (Plaint- 
iffs) Respondents. 


Baboos Anund Chunder Ghossal and 
Pitambur Chatterjee fer Appellant. 


R. T. Allan and Baboo Ashootosh 
Dhur for Respondents, 


Mr. 


Where land is resumed and assessed by a Settlement 
Officer, the tenant is bound to pay rent at the rate 
assessed by the Settlement Officer. 


Loch, J.m We think in this case that the 


judgment of the lower Courts must be con- 
firmed. É 


It appears that the lands for which rent 
is now demanded were a resumed portion 
of the Soondurbuns, and after the resump- 
tion they were originally settled by Goyern- 
ment with the defendants in this case, who 
claim the right of settlement as gateedars. 
This appears to have taken place some time 
in 1272 or 1278. On the application of the 
present plaintiffs that settlement was set 
aside, and a fresh settlement was made with 
the plaintiff of 3,750 beegahs, at the rate 
of 9 annas per beegah. ` 


It is contended before us, first, that as up 
to the time of the fresh settlement, the 
defendants had been holding these lands 
from the plaintiff at the rate of 6 annas 8 
pie per beegah, the plaintiff cannot, on the 
strength of the settlement, demand a higher 
rate of rent. 


We think this erroneous. The land hav- 
ing been resumed and assessed by the 
Government, the tenant ought to puy at the 
rate assessed by the Settlement Officer, aud 
the-plaintiffs are entitled to a decree at that 
rate. 


Another objection taken is that the plaint- 
iffs cannot sue alone, as there are other 
share-holders. This objection is of no 
weight. The defendant knew what were 
the shares of the co-sharers, being himself a 
co-sharer, and has heretofore paid rent. 


Another objection is that be is not in pas- 
session of 3,750 beegahs but ouly of 3.200 
béeegahs, and that another jotedar is in 
possession of the remainder. This was for 
him to prove. Iu the first Court he accepted 
these two issues :— 
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1s¢t.—What is the amount of the defen- |; that he got possession of the property in 
dant’s rent? dispute on the Lith of May 1868 by procla- 
mation, and that he was dispossessed on the 
20th of May of the same year, so that his 
alleged occupancy lasted 5 day% The 
defendant, Huree Hur Singh Mondah, al- 
leged that the plaintiff’s claim is grossly 
es _ __, false, that he had no right or interest what- 

A. further objegtion is that the plaintiff ever in the property, and that the title is 
cannot demand rent at 9 annas without; with the other defendants. The other de- 
having served notice according to Act X. | fendants also denounce the plaintiff’s claim 
But in a ease of this kind, no notice is! as altogether false. 

. . | D 

required. The rate as now found being | ae l 
fixed by the Settlement Officer of Govern- | It is quite unnecessary to go further into 


ment the defendant had full notice, and from the merits of the case, because the Deputy 
the time of the assessment he was bound to | Commissioner of Ranchee, Chota Nagpore, 


2nd.—For what amount is he liable ? 


Having accepted these two issues as the 
only ones to be determined in the case, he 
cannot now raise this objection. 


pay at the rate assessed. 
The appeal must be dismissed with costs. 


Paul, J—I concur. It appears to me 
that had the resumption roobakaree been 
read carefully and with a mind to under- 
staud,its true meaning, not distorted for the 


purpose of supplying specious arguments for | 
supporting a special appeal, this appeal would | 


never haye been put upon the file, 


The 19th December 1870. 
Present; 


The IIon’ble F. B. Kemp and G. C. 
Paul, Judges. 


' Fresh suits—Jurisdiction—Section 97 
Act VIII of 1859. 


Case No. 104 of 1870. 


Regular Appeal from a decision passed by 
the Deputy Commissioner of Lohardug- 
ga, dated the 3rd March 1870. 


Argoon Singh (Plaintiff) Appellant, 


VETSUS 


Huree Hur Singh Mondah and another 
(Defendants) Respondents. 


Mr. 
Mr. R. T. Allan for Respondents. 


C. Gregory for Appellant. 


Civil Courts have no power to sanction the bringing 
of a fresh suit, except under Section 97 Act VIIT of 1889. 


. Kemp, J.—Tuis is a suit on the part of 
the plaintiff, appellant before us, who ap- 
pears to be av auction purchaser in execu- 
tion of a decree, snd who bought the rights. 
und interests of one Huree Hur Singh 


Moudah, tha defendant Nol. He states 


i to bring them himself into Court. 
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has dismissed the plaintiff's case, because 
he failed to produce his witnesses before 
the Court, although he admittedly offered 
The 
Deputy Commissioner says that as -the 
plaintiff has failed to produce his witnesses, 
be cannot expect the Court to assist bim 
in the matter; and having failed to produce 
any evidence in support of his claim which 
is denied by the defendants, his suit must 
be dismissed. Butat the end of his judg- 
ment, the Deputy Commissioner accords 
his sanction to the institution of a fresh 
suit by the plaintiff, provided sufficient 
excuse for the neglect pointed out can be 
made to his Court. 


We find that the plaint was filed on the 
llth of August 1869, the day fixed for 
hearing was the lst of December of the 
same year, and the deaision was passed on 
the 3rd of March 1870. As pointed out 
in the course of the argument by my learned 
colleague Mr. Justice Paul, there are two 
modes by which a party can bring his 
witnesses into Court; he can either secure 
their attendance by process of Court or. 
produce them himself. It is clear in this 
case that the plaingiff undertook to produce 
his own witnesses. It is said for the plaint- 
iff that the witnesses were in Court, but 
that owing to there being no presiding 
nuthority ready to record their evidence, 
their depositions were not taken on the day 
on which they were present. ‘There is no- 
thing on the record to show that this is the 
case ; but be this asit may, the plaintiff hav- 
ing throughout offered to bring his own wit- 
nesses, had ample time between the day fixed 
for hearing and the day on which the decision 
was passed, to bring in his witnesses or to 
move the Court to send for them through its 
own agency, and further he might have asked 
the Court to grant him further time in order 
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to enable him to produce them. He did not 
take any of these stéps, nor, on the case com- 
ing on for decision, did be protest against 
its béing taken up in the absence of his wit- 
nesses gr raise any objection that he was 
taken by surprise when the case was taken 
up for decision by the Deputy Commis- 
sioner; 


We do not think that this is a case in 
which we should assist the plaintiff who has 
clearly been guilty of laches. But we do 
not think that the Deputy Commissioner was 
right in giving sanction to the plaintiff to 
bring a fresh suit on the same matter. The 
Courts have no power to sanction the bring- 
ing of a fresh suit except under Section 97 
of Act VIII of 1859. Under that Section, 
the plaintiff was bound to satisfy the Court 
before final judgment that there were suff- 
cient grounds for permitting him to withdraw 
from the suit, with liberty to bring a fresh 
suit for the sams matter. If he had done 80, 
it would have been competent for the Court 
to grant that permission on such térmsas to 


costs ot otherwise as the Court deemed pro- 
per, but this was not tlie course pursued by 


the: plaintiff. 


We, therefore, dismiss this appeal, and 
cancel so much of the decision of the Deputy 
Commissioner as’ accords sanction to the 
institution of a fresh suit upon the same 


subject matter. 





The 19th December 1870. 
Present: 


The Hon'ble F. B. Kemp and G. C. Paul, 


` 


Judges. . 
 Set-off—Sectiorń 121 Act VIII. 1859. 
e Case No. 151 of 1870, 


Régular Appeal from a decision passed by 

_ the Subordinate Judge of Hooghly, dated 
thé 10th January 1870. - 

Poorno Chunder Roy (Defendant) Appel- 


lant, 


. Versus 
Beharee Lall Mookerjee (Plaintiff) Re- 
: '  spondent. 


Mr. R, T. Allan and Baboo Issur Chunder 
Chuckerbutty for Appellant. 


Baboos Ashootosh Dhur and Kalee Mohun 
Doss for Réspondvut. 
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Under Section 121 Act VIII of 1859 a defendant de- 


sirous of setting off against the claim of the plaintiff 
the amount of any payment made by him on plaintff's 
account, is bouud to tender a written statement Con- 
taining the particulars of his demand. 


Kemp, J.—Tiuits is a suit on a bond. The 


bond is for asum of rupees 25,000, of 


which the plaint states that asum of rupees 
18,662 was paid on the 20th Srabun 1270, 
leaving a balance with i@terest up to that 
date, of rupees 11,404-10-8, as principal, 
which, with rupees 8,139-2-4 as interest 
to date of suit, makes u@ the total amount 
claimed rupees 19,543-13-0, The suit was 
filed on the 18th July 1869. It appears 
from the proceedings of the lower Court 
that two dates were fixed for the hearing 
of the case ;—first the 30th of September, 
and subsequently the 28rd of December ; 
the suit being decided on the 10th January 
1870. l 


The defendant, on the 25th of September, 
first filed a petition asking the Court to. give 
him time to file his writtsn statement, and 
time was then granted him, but no written 
statement was filed. Ou the 28th of De- 
cember, another petition was filed by the 
defendant ddmitting the receipt of the 
25,000 rupees, the sum recited in the bond, 
but stating that subsequent to the transac- 
tion 6,000 rupees had been paid to one 
Ranee Lalun Monee on an assignment of the 
plaintiff, and the Court was, therefore, asked 
to cite the said Ranee Lalun Monee asa 
witness ; the reason given for not citing 
her before being that her name was omitted 
from the list of witnesses by mistake. 


The Subordinate Judge decreed the plaint- 
iff’s suit, and, on review, adhered to his first 


judgment, 


The appellant has been heard throngh Mr. 
Allan. We think that this appeal must be 
dismissed. The defendant in his petition of 
28th December distinctly admits the debt, 
but he states in that petition that by an assign- 
ment of the plaintiff he paid 6,000 rupees 
to the aforesaid Ranee Lalun Monee. Now, 
uuder Section 121 of Act VIII of 1859, if 
the defendant desired to set-off against the 
claim of the plaintiff the amount of auy 


-debt due to him by the plaintiff for any pay- 


imeut by him on the plaintiffs account, he 
wns bound to tender a written statement 
containing the particulars of his demand. Ie 
is clear to us that thie defendant wilfully 


| evudéd this Section, and attempted by an 
, unverified petition to obtain u set-off which 
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he was bound under 
quoted to verify by written statement, 


If we thought that there was any thing 


in this statement of the defendant with 
reference to this set-off, we should perhaps 
have been disposed to give him an oppor- 
tunity to prove it; but from his conduct in 
the Court below, we have no doubt in our 
minds that this wag merely an attempt to put 
off the plaintiff's just claim. Had there 
been any truth in the plea of set-off, the 
derendant would go doubt have tendered 
under Section 121 a written statement con- 
taining the particulars of hisdemand. Not 
having done so, we think that the Court 
below was right in refusing to summon the 
Rauee, or to admit the alleged set-off of the 
defendant. The appeal is, therefore, dis- 
missed with costs. 


Paul, J.—I am of the same opinion. 


The 19th December 1870, 
Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Flaint — Technical defects—Section 
' 42 Act X, 1859. 


Case No, 1114 of 1870 under Act X of 1859. 


Special Appea! from a decision passed by 
the Judge of Purneah, datea the 3rd 
March 1870, affirming a decision of the 
Deputy Collector of that District, dated 
the 27th September 1869. 


Syud Reza Ali (Plaintiff) Appellant, 
versus 


Poornanund Chuckerbutty (Defendant) 
Respondent, ` i 


Mr. C. Gregory for Appellant. 


Mr, R. E. Twidale for Respondent. 


A suit under Act X of 1859 should not be dismissed, 
after the plaint has been admitted and the parties 
have appeared, on such a technical ground as that 
the plaint does no: specify the quantity of land in the 
defendant's possession, for the plaint may be returned 
under Section 42 or allowed to be amended. 


Mitter, J—We do not think that the 
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the Section already | execution was executed. B 


ly of opinion that the low 
commited an error in law i 


| plaintiff’s suit simply on the 


plaint did not contain a gpi 
quantity of land in the p 
defendant and that there w: 
the plaint as to the deseri] 
fendant’s place of abode. ] 
not contain any specification 
of land alleged to be in 
possession, the Court mig] 
Section 42 of Act X of 1 
to the plaintiff or allowed it 
But after the plaint had 
and admitted ard after the 
appeared, the lower Court 
to dismiss the suit on st 
ground, 


The other objection as 
in the statement relating to 
place of abode is also too | 
clear that the defendant h 
answer to the claim of th 
whether there was any misi 
scription of the defendant’s 
or not, could not affect the 
case on the merits. 


We, therefore, reverse the 
Lower Appellate Court, a 
case to the first Court fo 
Costs to abide the ultimate re 





The 19th December 
Present: 


The Hon’ble H. V. Bayley an 
Mitter, Judges 


Jumma-bundee papers- 


Case No. 1294 of 180 under. 


Special Appeal from a decis 
the Judge of Bhaugulpore, 
April 1870, affirming a c 
Deputy Collector of Mong 
dlst August 1869. 


Gujjo Koer (Defendant) . 


VETSUS 


first ground taken by the appellant is of |}Syud Aalay Ahmed (Plaintiff 


auy force. ` There is no proof given to shew 
that the petition for re-hearing was filed 
move than 15 days after the first process iz 


Baboo Boodh Sein Singh fo 
Ur, R, E, Twidale for Re 
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Jumma~bundee papers can only be used as corrobora- 
tive evidence of the same value as that which is attached 
to books of account under Act II of 1855. 


. Mitter, J—Tais was a suit for arrears of 


rent. 


The defence set up was that the defendant 
was not in possession of the quantity of 
land mentioned in the plaint and that the 
rate at which rent was claimed was not the 
true rate. 


In this state of the pleadings, it is quite 
clear that it was for the plaintiff to make 
out that the defendant was really in occupa- 
tion of the whole quantity of land mentioned 
in the plaint and that he was liable to pay 
rent for those lands at the rate specified 
therein. The only evidence which the 
plaintif thought proper to file (if evidence 
it may be called) congists of the examination 
of his agent, The statements of that agent 
are as follows :—“ I swear to the truth of the 
facts stated in the plaint and to the authen- 
ticity of the jumma-bundee filed which 
I wrote.” Now, there is nothing in this to 
show that the plaint was even read to the 
witness at the time he made this statement, 
nor was there one single question put to him 
either by the plaintiff or tha Court to show 
when and under what circumstances the jum- 
‘ma-bundee papers were prepared, and whether 
the agent under examination had any know- 
ledge whatever as to the rate of rent at 
which the defendant was bound to pay, or 
what were the facts, whether all or how 
many, stated in the plaint to the correctness 
of which he intended to swear, But be that 
as it may, the case has been decided by 
both the lower Courts solely and exclusively 
on the strength of these jumma-bundee 
papers. It is true that tha agent of the 
plaintiff that papers are 
authentic documents and that he wrote them. 
But assuming this statement to be correct 


swears these 
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as far as it goes, the jumma-bundee papers 
may be only used as corroborative evidence, 


V2Z., is 
attached to books of account under Act IT 
of 1855. These papers were admittedly 


prepared by the zemindags own agent in 


of the same valne as that which 


the absence of the ryots, and if the mere 
fact of the agent coming forward to swear 
that he wrote the papers is to justify a Court 
accepting every fact recited therein as true 
against the ryots no ryot in this country 
would be safe. The Court of first instance 


appears tohave laid some stress upon the 


re a a 


fact that the jumma-bundee papers in ques- 
tion were filed and accepted in previous suits 
but it is admitted that the defendaut in this 
case was nota party to those suit; and whe- 
ther thejummah-bundee papers were held ge- 
nuine in those cases or not, the defendant can- 
not be bound by the decisions passed in those 
cases, nor can the fact of the jumma-bundee 
papers having been accepted in those cases 
relieve the plaintiff of his responsibility to 
prove this case de novo as agninst the de- 
fendant who was nota party to those pro- 
ceedings, 


For the aboye reasons, we are of opinion 
that the decisions of both the lower Courts 
are erroneous, and as there is no other evi- 
dence on the record and as we have reason 
to think that the parties have been misled 
by a too early expression of its opinion by 
the first Court on the question of onus of 
proof, we think that the case should be 
remanded to that Court for further investi- 
gation, The parties will be at liberty to 
produce such further evidence as they think 
fit. It will be for the plaintiff to make out 
clearly and satisfactorily that the defeudant 
is really liable to puy fo him at the rate 
chimed in the plaint. This he may do by 
producing his collecting agents or his cashier, 
or tendering his own testimony or by any 
other evidence in his power. It is not for 
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us to advise him which course to take, bait 
he must recollect that before he can obtain 
a decree he must satisfactorily prove his 
case and that the onus of proving it is entire- 


ly on bim. 


The costs of this appeal will abide the 
ə 


result. 


The 19th December 1870. 


Present : 


The Hon’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Separate estates—Pre-emption. 


Case No. 1329 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 18th April 1870, reversing a 
decision of the Moonsiff of Soorujgurrah, 
dated the 11th January 1870. 


Joobraj Singh (Plaintiff) Appellant, 


versus 


Tookun Singh and others (Defendants) 
Respondents. 


Mr. G. A. Twidale for Appellant. 


Baboo Russick Chunder Banerjee for Re- 


spondents. ° 


Properties bearing separate numbers in the Collector’s ! 


rent-roll are separate estates in the legal sense of the | 





word “estate,” implying such a separation as bars a 


claim to pre-emption on the grourd of co-parcenary, 


Bayley, J—We think this special appeal 


must be dismissed with costs. 


The contention put before us here now is 


substantially this, viz., that whereas there 


was no division of the property, viz., the 14 , 


beegahs and the 164 beegahs, by metes and 
bounds, and whereas the survey department 
recorded the two estates in one and the same 
hulkabundee, therefore, in fact era. was no 
separation of the original co-parceny, and as 
to co-parceners there would bea right of 


pre-emption. 


We think that the Lower Appellate Court 


has rightly held that whereas the two pro- 
perties bear separate numbers ‘in the rent- 
roll of the Collector and muat be therefore 
separate estates in the legal sense of the 
word estate, there is such a separation as 
would prevent the plaintiff claiming pre- 
emption as a Co-parcener, 


It is further urged that in the plaint re- 
ference is made of the two properties being 
watered by the same ahur or reservoir, or 
in other words, that there is a right of pre- 
emption by re&son of plaintiff being & 
e0-parcener in appendages ; but this ground 
is not taken in the petition of special appeal, 
and if that was really the point on which the 
special appellant intended to base his title 
of pre-emption, he ought to haye taken this 
objection in a distinct manner as the law of 
special appeal requires. Under the circum- 
stances, we are not inclined fo allow this 
The other 
ground of special appeal failing, we dismiss 
this special appeal with costs. 


objection now at the last stage, 


ee e 
tae 


el 


The 19th December 1870. 


Present: 


The Hon’ble E. Jackson and Onoocool Chun- 
der Mookerjee, Judges. 


Execution— Limitation. 
Case No. 355 of 1870. 


Miscellaneous Appeal from an order passed by 
the Judge of Tipperah, dated the 25th July 
1870, affirming an order of the Subordinate 


Judge of that District, dated the 26th Janu- 
ary 1870. 


Suroop Chunder Roy (Decree-holder) Appel- 


lant, 
versus 


Goluck Chunder Dhur (Judgment-debtor) 
Respondent. | 


Baboo Huree Mohun Chucherbutty for Appel- 


lant. 


Baboo Anund Chunder Ghosal for Respond- 


ent. 


Where a contest is raised between a decrea-holder and 
a judgment-debtor as to service of notice, execution pro- 
ceedings cannot be carried on further till the question is 
decided, and limitation in respect to future proceedings 
must run from the date of such decision. 


Jackson, J.—THIs is an application for exe- 
cution of a decree. The decree is dated the 5th 
December 1861. It appears that there were 
proceedings in the course of the year 1866; 
the decree-holder was then attaching certain 
property stating that it belonged to the judg- 
ment-debtor. Objections were raised that that 
property was in the possession of other per- 
sons, and on the 2nd July 1866 that property 
was released. 


At the same time that objections were raised 
by hird parties, objections were also raised 
by one of the judgment-debtors that execu- 


tion proceedings could not go on against him, 
because notice had not been served upon him. 
The contest between them on the question of 
notice appeared to have gone on up to the 6th 
October 1866, when the defendant produced 
evidence to show that notice had not been 
served upon him, plaintiffs witnesses having 
been examined some months previously. The 
decision after the examination of the defend- 
ant’s witnesses was against the defendant, and 
the Court, after having passed an order on the 
question, struck the case œf the file, telling 
the decree-holder that if hs wished to adopt 
any further proceeding he might re-commence 
it and put in fresh application. ‘I'he decree- 
holder now sought again to exceute his decree 
on the 11th September 1869, and both Courts 
have held that the date on which the plaintitf 
examined his witnesses, that is, some time iu 
June 1866, is the date from which the limi- 
tation is to be calculated; the examination of 
the plaintiff's witnesses being held to be in 
fact the last proceeding which he took in the 
former execution proceeding. 


A special appeal is preferred to us, urging 
that the decree-holder is within time, as he 
has taken out fresh proceedings within throe 
years from the’ 6th October 1866, when the 
decision on the contest between him and the 
judgment-debtor was passed on the question 
of notice. We think this contention is cor- 
rect, and the decision of the lower Court on 
this point is in error. It is very possible 
that that error may have been produced by 
certain former rulings of this Court: on this 
question. It has now been finally decided by 
the Privy Council, that when there is a contest 
pending on any point between the parties to 
execution proceedings, such as will prevent any 
further proceeding being taken until that con- 
test is decided and until the date of the deci- 
sion, the decree-holder must be held to be press- 
ing his point and to be carrying on his execu- 
tion proceedings, so that the date of tho limi- 
tation of the future proceeding will be calcu- 
lated from the date of the decision so passed. 
There was very clearly a contest between the 
judgment-debtor and the decree-holder of 
that description; and until he had proved that 
the judgment-debtor had been served with 
notice the decree-holder could not carry on 
further proceedings againsthim. The devision 
on that point bearing date the Gth October 
1866, the plaintiff is within time. 


* We think the decision of the Judge should 
be set aside and the case be remanded. The 
respondent will pay the costs of this appeal, 
pleader’s fees being assessed at sixtcen ru- 
pees. 


The 19th December 1870. 
Present: 


The Houn’ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Onus probandi. 
@ 


Case No. 1396 of 1870. 


Special Appeal feom a decision passed by 

_ the Subordinate Judge of Bhaugulpore, 
dated the 14th May 1870, reversing a 
decision of the Moonsiff of that District, 
dated the 29th January 1870. 


Mr. R. Walker (one of the Defendants) 
Appellant, 


VETSUS 
Atna Ram Mundur (Plaintiff) Respondent. 
Mr, M. L. Sandel for Appellant. 


Mr, R. E. Twidale and Baboo Grish Chun- 
der Ghose for Respondent. 


Jn a snit for possession of land where plaintiff's title 
and previous possession are both denied, it is not proper 
for a Court to start with the case put forward bv the 
defendant, the onus of proof being primarily on 
plaintiff. 


Mitter, J—We think that the Subordi- 
nate Judge has committed an error in Jaw 
in throwing the onus of proof on the de- 
fendant. 


The plaintiff sued for possession of 15 
beegahs of land. 


The defendant denied the title of the 
plaintiff as well as his previous possession. 


Under such circumstances, if was for, the 
plaintiff to start his case. 


The Court of first instance dismissed the 
suit upon the ground that the evidence pro- 
duced by the plaintiff was not entitled to 
helief, and gave several reasons in support 

of this conclusion. 


. The Lower Appellate Court, without tak- 
ing any trouble to show that those reasons 
or any of them were erroneous, starts its 
judgment with the case put forward by the 
defendant, and being of opinion that that 
case had not been proved to its satisfaction, 
just adds a sentence towards the close of its 


Jurisdiction — Small Cause 


having failed to prove his defence, it could 
“hen”? rely on the evidence produced by 
the plaintiff. 


We think that this is not the proper mode 
of dealing with the case, and without ex- 
pressing any opinion whatever as to its real 
merits, we think that the judgment of the 
Lower Appellate Court is erroneous in law, 
and that the case ought to be remanded to 
the Lower Appellate Court for a fresh deci- 
sion. The Lower Appellate Court will bear 
in mind that the onus of proof in this cense 
is primarily on the plaintiff. If the plaintiff 
ent prove that he was in possession and 
that the defendant dispossessed him in the 
manner alleged in the plaint, the defendant 
might then be called upon to rebut the 
prima facie case made out by the plaintiff. 
If, on the other hand, plaintiff fails to prove 
either his title or possession, his suit must 
be dismissed. 


The costs of this appeal will follow the 
result. 


The 20th December 1870. 


Present: 


The Hon’ble J. B. Phear and the Hon’ble 
G. C. Paul, Judges. 


Court, 
Calcutta — Special Registration — 
Sections 52 and 53 Act XX of 1866. 


Case referred to the High Court by the First 
Judge of the Small Cause Court at Cal- 


cullae e 


Nilcomul Banerjee 
VETSUS 


Mudoosoodun Chowdhry and others. 
No one for the Plaintiff. 
Mr. Phillips for the Defendant. 


The Small Cause Court in Calcutta has no jurisdiction 
to pass a decree in cases of special registration uuder 


judgmeut to the effect that the defendant | Sections 52 and 53 of Act XX of 1866. 


aN e 


on pi oN 
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Case.—Tus plaintiff Nileomul Banerjee "As to the second point, I would point out 
in person filed in this Court and presented | that Schedule III of Act VII of 1870 (the 
before me the warrant of attorney, bond, | Court Fees Act) repeals the words in Sec- 
translation of bond, and petition, severally | tion 53 of Act XX of 1866 under which 
herewith transmitted, fees were formerly charged iu such cases. 

I am not aware that there is nuy other 


: w provision under which fees can be charge, 
to act upon them till I had taken the opinion | unless it be Sections 19 and 20 of Act IX 
of the High Court. on the two following lof 1850. It seems doubtful whetuer these 
paniis vegim | Sections are applicable % special registra- 
| tion cases. Those cases are provided for in 
| Schedule I and Section 4 of the Court Fees 
Act as regards the HM@h Court, but in 
Section 4 of the Court Fees Act all mention 
of the Presidency Small Cause Courts is 
omitted. (This also appears to me an addi- 
tional reason for considering that the latter 
Courts were not intended to have juris- 
diction in special registratiou cases.) It 
seems to me therefore that the fee should 
either be 2 annas in the rupee or none. 








I declined to receive the documents or | 





lst.— Whether the Legislature intended to 
give this Court jurisdiction in cases of 
special registration under Act XX of 1866, 
Sections 52 and 43. ° 


2nd.—Whiether the stamps affixed to this 
petition are sufficient. 


the words “any Court which would &c.” 
in the first Clause of Section 53 seem to 
include the Presidency Small Cause Courts | 
in all cases in‘which the amount secured or A further difficulty arises as to the f-o 
the instalment sought to be recovered is less | jf this Court is to execute decrees iu such 


With regard to the first point, no a 


than rupees 1,000. But, on the other hand, 
the last Clause of the same Section which 
provides for the euforcement of the decree 


cases, but not to execute them under its own 
Act but under the Code of Civil Proce- 
dure. 


only under the Code of Civil Procedure 
seems tO indicate that by the preceding 
words “ any Court” the Legislature intended 
any Court whose procedure is regulated 
by that Code. By the terms of Section 
382 of the Code, the Small Cause Courts 
of the Presidency Towns are specially ex- 
empted from the operation of it. 


I have the honor to solicit the opinion of 
the Honorable the Judges of the High Court 
on the two points above stated. 


The judgment of the High Court was deli- 
vered by— 


Phear, J.—I think the learned First Judge 

Moreover, the object of these Sections of! was right in holding that the Legislature did 
the Registration Act was obviously to pro- | not intend to give the Court of Small Caurss 
vide a speedy remedy in those special cases . jurisdiction to pass decree under the provi- 
which come under them. The remedy pro- | sions of Sections 52 and 53 of Act AX 
vided is speedy as compared with the ordi- | of 1866. 
nary operation of the Civil Procedure Code. , 
As compared with the ordinary procedure of | 
the Small Cause Courts for the Presidency 
Towns, it is tardy aud if is made so by the 
last Clause of Section 53. 


The words of the first Clause of Section 
53 are no doubt, if taken alone, large onough 
to include the Court of Small Causes on tha 

faéts stated to us. But it seems clear from 
the second Clause of the same Section that 
the summary procedure by petition based on 
the registered obligation is solely a substitute 
for the regular procedure by plaint, and was 
not intended to have operation in such a 
. Court as the Court of Small Causes, which 
' does not proceed by verified plaint. The di- 
‘rection in the last Clause relative to the en- 
diction in such cases, and to which,' forcement of the decree in accordance with 
under that construction, sole jurisdiction , the provisions of the Code of Civil Proce- 
would be given in that particular class o& dure confirms this view. 
cases. The summary uature of the remedy | 
provided seems to render it credible that, The petitioner’s application must be re- 
the High Court alone can enforce it, | jected. 


It is to be observed that the construc- 
tion which I am disposed to put on the 
words “any Court which &c.’’ would not 
destroy, in cases under rupees 1,000, the 
remedy which the Legislature has sought 
to create, but would merely confine it 
to the High Court which has also juris- 
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The 20th December 1870. 
Present : 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Limitation—Cause of action. 
Case No, 1880 of 1870. 


Special Appeal froma decision passed by 
the Judge of Dacca, dated the 13th April 
1870, reversing @ decision of the Subor- 
dinate Judge of that District, dated the 
13th’ April 1869. 


Bimola Dabee (one of the Defendants) 
Appellant, 


VeETSUS 


Tara Soonduree Dabee (Plaintiff) Respond- 
ent. 


PRaboos Sreenath Dass, Romesh Chunder 
Mitter and Bhugobutty Churn Ghose for 
Appellant. l 


Baboos Unnoda Pershad Banerjee and 
Kalee Mohun Dass for Respondent. 


The widow of a member of ajoint Hindoo family, 
having been made liable in execution of a decree for 
more than her own portion of the debts contracted for 
the benefit of the family, sued to recover such excess : 


HELD that the cause of action arose, not when the 
borrowed money was expended, but when plaintiff was 
forced to pay up in execution. . 


Jackson, Ji—Wer have heard this case at 
some length, and I need not say that I have 
given very careful consideration to all what 
Baboo Romesh Chunder Mitter has so ably 
urged, but I must say that he has not been 
able to satisfy us that the decision of the 
Lower Appellate Court is wrong iu any way 
in law. 


The quéstion which was before the Judge 
was whether one Bimola Dabee was liable to 
pay her share of certain debts which were 
coutracted when she was living with her 
brothers-in-law as a joint Hindoo family, 
those debts having been found to have been 
incurred for the benefit of the joint family, 
and the widow of one of the brothers having 
subsequently been made liable in execution 
af decree for more than her own portian of 
those debts. 


There were three brothers, Nil Madhub, 
Grish Chunder, and Huro Chunder. The 
widow of Nil Nadhub sues the widow of 


three several occasions, her husband, Nil 
Madhub, in connection with Huro Chunder, 
as managing members of the joint family, 
borrowed certain sums of money for the pur- 
poses of that family, and expended themon 
account of that family ; that the ereditors 
brought actions upon the loans so incurred ; 
and that she as the widow of Nil Madhnb 
has had to pay money, which was in excess 
of her husband’s share and for which the 
widow of Grish Chunder is liable. 


The fact has been found by the appellate 
Court that the money was borrowed and ex- 
pended for the purposes of the family, though 
the lower Courts have come to different 
conclusions on the question. We are more 
concerned at present with the decision of 
the Lower Appellate Court. 


The appellate Court, as regards the ques- 
tion of limitation as pleaded by the defend- 
ant, held that the plaintiff’s cause of action 
arose when she was forced to pay up the 
money in execution of decree. On the me- 
rits, the Lower Appellate Court held that he 
was satisfied upon the evidence that the 
money was borrowed for the family and ex- 
pended for the family, and that it was not 
necessary under such circumstances to show 
that there was any actual necessity to make 
such expenditure, and that the conduct of 
the present defendant, Bimola Dabee, with 
regard toa document which is said to be 
the will of Nil Madhub (though it is not 
perhaps exactly a will as regards all the 
property therein stated) supported him in 
his conclusion that the whole property of 
Nil Madhub, even that standiug in his 
name, was the joint family property. 


Jt is on each of these three points that 
it has been pleaded before us that the 
Lower Appellate Court is wrong. First 
as regards limitatign, it is said that the 
cause of action to Nil Madhub arising out 
of this transaction commenced when he 
expended the money which he had bor- 
rowed, and that no fresh cause of action , 
arose to the present plaintiff, his widow, 
when she was called upon to pay up the 
money borrowed by her husband, even 
though it was in excess of the share of 
the loan for which he was liable. A 
judgment, to be found in XII Weekly 
Reporter, page 194, was quoted in support 
“of this argument. That case is somewhat 
a peculiar case. It was there found that 
the person who there stood in the position 


Grish Chunder, Her allegation is that on’ in which Nil Madhub stands in this case, 


borrowed certain money on his own private 
account. In this case, although it has been 
attempted to be argued that Nil Madhub 
here also borrowed money in his own 
private gccount, yet it is quite clear that the 
money was not borrowed on his private 
credit and for his own purposes. It was 
borrowed for the family and was expended 
for the family. One of the persons, who 
joined in the borrowing, gives distinct evi- 
dence upon it, and gives the reasons for 
which the different loans were contracted. 
The Judge has believed that evidence, and 
we see no reason to doubt it; and this evi- 
dence certainly takes this case out of the 
facts of the case quoted from the 12th 
volume of the Weekly Reporter. 


The limitation which it is now alleged 
ought to be applied to this case is not the 
limitation which the defendant set up in her 
answer. She there declared that the limit- 
ation commenced from the date of the de- 
cree against the plaintiff, and not from the 
date on which she was obliged to pay up 
the money in execution. A cause of action 
arose, we think, to the plaintiff when the 
plaintiff suffered damages in being obliged 
to pay money beyond what she was properly 
liable to. She suffered no damages whatso- 
ever until she was made to pay up the 
money which she thought ought not to have 
been paid by her. Her cause of action 
arose when she paid that money. 


The next question which is raised is that 
the plaintiff has not sufficiently shown that 
there was a necessity for her husband’s 
borrowing this money. The fact is, no 
doubt, that it was borrowed for the family 
and expended for the family at the time 
. when the present defendant was actually a 
member of the family and was living jointly 
with them. It seems to me impossible to 
suppose that she was net acquainted with 
the fact of the expenditure. 


The only objection which is apparently 
raised is that it was somewhat extravagant 
expenditure. It does not appear that she 
at any time protested against it. It does 
not appear that even after the expenditure 
was made, she thought in any way of se- 
‘parating herself from her husband’s brothers : 
she continued to remain with them joint 
for many years subsequently. Now that 
one of the brothers is dead, she tried to re- 
pudiate her share of the expenditure and to 
fasten it upon the widow of the brother who 
is dead. Jtseems to us thal on the facts as 


found by the Judge, there can be no doubt 
that there was at least a tacit consent on 
the party of the defendant to this expendi- 
ture. 


It was urged in the course of the argu- 
ment that the deferdaut must be considered 
inthe same position as a minor, and that 
every act undertaken on her behalf must 
be considered with the s@me strictness as 
the acts’ of a guardian acting for a minor. 
I cannot, however, admié that this widow 
isin any way in the sme category asa 
minor. The widow is perfectly compe- 
teut to act for herself, whereas the minor 
cannot. She could at any moment de- 
mand separation avd possibly an account. 
She did nothing of the sort, and even in 
her answer she does not allege that she 
oljected to the extravagant expenditure 
of the money. Her answer is that the 
plaintiff’s husband and the other manager 
Huro Chunder borrowed and spent the 
money for some other matter, and she even 
charges the husband of the plaintiff with 
having appropriated a sum beyond his share. 
It would appear that these assertions were 
mere assertions, aud they certainly have not 
heen proved to the satisfaction of the lower 
Court. 


Lastly, it was urged that the Judge could 
not draw the inference, which he has drawn, 
from the conduct of the present defendant 
with reference to the alleged will of Nil 
Madhub. In that will the debts are alluded 
to, and the whole family property is alluded 
to; and it is distinctly stated that all the 
property, whether standing in his own uname 
or in other’s name, is joiut, and that all the 
family are entitled to share in whatever is 
due to the family, and they are to pay what 
is due from it. The defendaut has several 
times made use of this document, has put 
it into Court, and has put it forward as her 
title deed. These debts are not categorically 
mentioned in that deed, and under those 
circumstances it isin no way final or conclu- 
sive proof as against the liability of the 
defendant. But it shows that she then 
accepted the statement of Nil Madhub ag 
regards the state of the family property, 
and it certainly does not look as if she then 
was protesting that Nil Madhub had been 
appropriating a large portion of her share 
of the property. ‘There seems to be no 
teason, as far as we can see from the facts of 
the case, that the transactions were any 
thing but honest and fair, and that the debrg 
were incurred for the benefit of the family, 


We think, therefore, that the Judge was, deuce on the part of the plaintiff was not duly 
right in making the defendant liable for her | considered by the Lower Appellate Court. 


Share of the debt. We must read the Judge’s judgment . 


according to the ordiuary signification of the 
words he uses. He says :—“ I cannot agree 
“ with the finding. The sole evidence pro- 
“ duced by the plaintiff is that of the wit- 
‘“ nesses, among whom Shook Mahomed does 
° : “not appear. It is clear he was the most 

The 20th Decembor 1870. | , important witness for plaintiff’s case, and 
should have been produced to prove the 

Present : | ‘ facts upon which plaintiff bases his right, 

ı “ as also to attest the dakhilahs which are 


The Hou’ble H. V. Bayley and Dwarkanath E tiled by pantie and which are alleged to 
Mitter, Judges. have been granted by him, 


| 
Witnesses— Evidence. i 


The appeal is dismissed with costs, 


Mookerjee, J.—I concur. 





“ I do not consider this as evidence. On 
“the principle, therefore, that the plaintiff 
“has fuiled to produce the best evideuce in 
ı “ his power, Lum of opinion he is not enti- 
“ cled to a decree, and that the Moousitl’s 
“ decision must be reversed,” 


Case No. 1518 of 1850. 


Special Appeal from a decision passed by 
the Officiating Judge of Dinagepore, | 
dated the 26th April 1870, reversing a, TI ds q i ii andi 
decision of the Sudder Moonsiff of that ` 136 words QO not contain any fin Ing 


District, dated the 81st January 1870. ‘of the Judge on the weight aud legal effect 
| of the testimony of the remalning witnesses 

Latore Mistree (Plaintiff) Appellant, | adduced by the special appellant. The prin- 
| ciple of law that he cites does not justify the 
omission of all consideration or record of 
| Opinion as to the legal effect of the evidence 


of the other witnesses. 


Versus 


Agamuddee Nushyo (Defendant) Respond- 
CIl: | It was the duty of the Lower Appellate 
‘Court to weigh that evidence also and state 

A , 7 ` P D 
Baboo Debendro n Bose for Appel the grounds for believing or disbelieving 
i these wituesses either singly or collec- 


Babno Grish Chunder Ghose for Respond- tively. 


ent. The case is remanded to him for that pur- 


ose. Costs to abide the ultimate result, 
The principle that a plaintiff is bound to produce the P 


best evidence in his power was held nob to justify a 


Judge in omitting to consider the weight and legal ! Mitter, J.—I am of the same opinion. 
effect of the remaining witnesses, where plaintiff had ; 
fuiled to produce the most important witness. The principle vale upon by a Judge ig 


| s . . ® . s 
ê not, Iu my Opinion,*applica : 
Bayley, J—THE ove ground pressed be- | t, ny optuton, applicable to this case 
l 


fore us in this special appeal by the pleader The evidence of the witnesses examined 
for the appellant is that the Lower Appellate ; by the plaintiff, if believed, would be as good 
Court should not have rejected the evidence } in law as the evidence of Shook Mahomed ; 
adduced by the special appellant ou the, and it was, therefore, incumbent: upon the 
ground that he, the special appellant, had: Judge to find specifically whether the evi- 
failed to examine Shook Mahomed as a wit- ' dence of those witnesses is worthy of belief 
ness on his behalf. or not. No question of primary or second- 
. | ary evidence arises in this case. The evi- 
It is contended that the Lower Appellate! dence of the witnesses produced by the 
Court was in error in declaring the w hole St plaintiff is direct; and that evidence, if 
the evidence adduced ou the part of the” believed, would be quite sufficient to prove 
special appellant to be untrustworthy, be-| his case, 
cause of the absence of the most important 


witness Shook Mahomed ; and that the evi-' ° The costs will abide the ultimate result, 


am a 


ew eee —“- 3 Eea e bee r a Sve TS ES -- 


rt i 5 see ~- sE 7 
O agen carreras ers keep his decree iu force within the meaning 


Present : | of that Section. 
| 
The Hon’ble F. B. Kemp and G. C. Paul,! We, therefore, reverse the decision of the 
Judges. | lower Court and decree this appeal with 
costs, 


Decree—Section 20 Act XIV. 1859. ' 3 . 

| Paul, J—Iu this case. the proceeding 

Case No. 318 of 1870. tuken is on its very face gne which has for 

! its ol ject the keeping of the decree in force. 

- Miscellaneous Appeal from an order passed That being so, it clearly falls within the 

by the Judge of East Burdwan, dated provisions of Section 20.Act XIV of 1859, 

the 18th June 1870, affirming an order. and consequently the execution of this de- 

of the Subordinate Judge of that Dis- cree is not barred. The appeal is deereed 
trict, dated the 30th May 1870. with costs. 


Mookta Kashee Dabee (Decreeholder) Ap- 
pellant, 


The 2lst December 1870. 
versus 


Present: 
The Hon’ble J. P. Norman, Officiating 


Chief Justice, and the Hou'ble W. 
Ainslie, Judges. 


Gunga Dass Roy and another (Judgment- 
debtors} Respondents. 


Baboos Ashootosh Dhur and Bama Churn 
Banerjee for Appellant. 


Baboo Umbika Churn Banerjee for Re- 
spondents. 


Registered purchase—Unregistered 
bond. 


| 
| 
i 
| 
| 
| Case No. 1502 of 1870. 


An application by a decree-holder for issue of notice 
and for enforcement of the decree by possession is a q “al l fr ae 
proceeding to keep a decree alive within the meaning : OPEC Appeal from a decision passed by 


of Section 20 Act XIV of 1859. | the Officiating Judge of Backergunge, 


: : | dated the 27th April 1870, affirming « 

Kemp, J.—TueE decree in this case was | s $ SRE ga 

passed on the 15th of March 1867. On the , decision of the Moonsiff of Bowfal, 
8th of April 1868, the decree-holder applied | dated the 22nd January 1870. 


to the Court to issue notice to the judgment-' Ali Azim Khan (Defendant) Appellant, 
debtor, and also to enforce the decree by 


giving to the deeree-holder possession ofj VETSUS 
the property decreed. The lower Courts 
have both held that the mere service of a | 
notice by the decree-holder would not keep 
a decree alive. | 


Islan Khan and another (Plaintiffs) Re- 
spondents. 


| Buboos Kalee Mohun Doss and Kashee 
| 


I am of opinion that the finding of both Kant Sein for Appellant, 


Courts is wrong undey Section 20 of Act _Baboo Bama Churn Banerjee for Re- 
XIV of 1859. The decree-holder appears spondents. 
to me to have taken proceedings to keep l ATE EE PE E wa 
i AN , Ra EEA n a suit by: aser of a howla tenure which 
his decree in force within three years from d-fendant was proceeding to sell under an cr-perte de- 
the date of the decree. cree which he had obtained upon a mortgage bond exe 
cuted by plaintiffs vendor : 

We have been referred to some cases by Igro that plaintitf’s registered purchase, thouzh of a 
different Divisional Benches of this Court, ; subsequent date, must take effect as avainst defendant's 
but the facts of these cases are not before | unregistered mortgage, which might have been re rig- 
us. There is not one definite peculiarity 
applicable to all cases, and the varying; Vorman, C. J.—IT appears to us that 
circumstances of each case must be taken the points which have been argued in this 
into consideration to guide our judgment ia case do uot admit of any doubt at all. 


» 7 ] J 3 š : s . a 
each particular instance | The plaintiff sues alleging that he pur- 


Now, in this case there can be no doubt , chased a howla tenure on the 20h of May 
that the decree-holder has, within the mean- ` 1868. The defendant, who is the appellant 





—_ 


before us, purchased a mortgage of this 
same tenure, alleged to have been executed 
by the plaintiff's vendor in 1865, and 
having obtained a decree ex-parte as against 
the vendor upon that mortgage, was pro- 
ceeding to sell the howla. The consider- 
ation in the mortgage bond was 50 rupees, 
ond the mortgage bond under which the 
defendant makes tgle was not registered. 


It is clear that under Clause 1, Section 16 | 


of Act XVI of 1864, the mortgage- set up 
by the defendant “night have been regis- 
tered. Under Section 68 of the same Act, 
such an instrument, if unregistered, would 
be postponed to a registered instrument 
though of asubsequent date. 


Act XVI of 1864 was repealed hefore 
the date of plaintiff's purchase, and the 
instrument of sale to the plaintiff, the con- 
sideration of which is said to have been 
60 rupees, was registered under Clause 1 
of Section 18 of Act XX of 1866. By 
Section 50 of this Act, it is enacted that ;— 
“Every instrament of the kinds mentioned 
in Clauses 1, 2 and 3 of Section 18 shall, if 
duly registered, take effect, as regards the 
property comprised therein, against every 
unregistered instrument relating to the same 
property, whether such other instrument be 
of the same nature as the registered instru- 
ment or not.” 


Tt is clear, therefore, that under this Sec- 
tion the plaintiffs registered purchase deed 
must take effect as against the unregistered 
mortgage of the defendant. 


There is no ground whatever for this ap- 
penl, which is accordingly dismissed with 
costs. 


The 21st December 1870. 


{ ° 


Present: 


The Hon’ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble W. Ainslie, 
Judge. ; 


Admission—Evidence—Joint Hindoo 
family—Separate occupation. 


‘Case No. 1606 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Moorshedabad, 
dated the 31st May 1870, affirming a 
decision of the Moonsiff of Kanderah, 
dated the 29th September 1869, 


Gour Lal! Singh and others (Defendants) 
Appellants, 


VETSUS - 


Mohesh Narain Ghose and others (Plhintiffs) 
Respondents. 


Baboo Mohinee Mohun Roy for Appellants. 


Baboos Kalee Mohun Doss snd Motee Lall 
Mookerjee for Respondents, 


In a suit by the grandchildren of the deceased daugh- 
ter of a member of a joint Hindoo family, who, though 
not entitled to his property as his heirs, had been long 
in possession, the surviving daughter, iu whom accord- 
ing to Hindoolaw her father’s interests would now be 
legally vested, admitted by a petition filed in this suit 
that by her gift or relinquishment plaintiffs had a title 
to her father’s share. The admission was held to be 
evidence that such title existed anterior to the commence- 
ment of the sait, 


Where there is joint occupation of some portions of a 
joint family dwelling-house, and the separate occupation 
of other portions of the same property appears to be 
merely permissive, suck separate occupation does not 
necessarily imply that the properties occupied are separ- 
ate properties. 


Norman, C. J.—Ir appears to us that 
there are no grounds for this appeal. The 
facts of the case, so far as they are material 
to the points which we have to consider, are 
these. 


Huro Kishto Singh had two sons, Brojo 
Kishore and Nund Lall. Nund Lall left one 
son, Haradhun, who died many years ago 
without issue: the date of his death has not 
apparently been proved. 


Brojo Kishore left three sons, Kasheenath, 
Lokeuath and Prannath. The interests of 
Kasheenath and Lokenath have now become 
vested in the defendants, who are the grand- 
sons of Kasheenath. Prannath left two 
daughters, Bhugobutty now alive, and Jadub- 
monee, whose grand-children, son’s children, 
Mohesh Narain and others, are the present 
plaintiffs, Mohesh Narain sued for the parti- 
tion of a dwelling house and of one beegah 
and some eleven chittacks of land; also of 
two pieces of Jakheraj land, consisting in 
all of 16 cottahs. 


The plaintiffs, as the grand-children of 
the daughter of Prannath, would not be 
entitled as heirs of Pranuath. But it ap- 
pears that they have been in possession for 
many years, and that Bhugobutty, the sur- 
viving daughter of Prannath in whom, ac- 
ording to Hindoo Law, Prannath’s interests 
would now be legally vested, has, by a peti- 
tion in this suit, admitted that they have 
been Jong in possession and that they have a 
title to the share of Prannath, 
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The first objection taken on special ap- | Tara Monee Dassee (Judgment-debtor) dp- 


peal is that the declaration of Bhugobutty 
did not give the plaintiffs any right to 
gue. 


No doubt if the declaration of Bhugobutty 
was a mere waiver of her right, or a mere 
gift to the plaintiffs of that which belonged 
to her, it would not give them such a title 
as would enable them to sustain the present 
suit. But in truth, and iu fact she admits 
that by her gift or relinquishment they had 
a title to that which, in ordinary’ course, 
would have descended to her ; and her state- 
ment in this suit is merely evidence that 
such title existed anterior to the commence- 
ment of it. The case is the same as if 
Bhugobutty had executed a deed of sale or 
gifi to the plaintiffs many years ago, and in 
this suit admitted that she had done so. 


The appellant’s next objection was that 
the suit was barred by limitation, because 
the plaintiffs and defendants were occupying 
separate residences within the same com- 
pound. But this objection fails, because 
the lower Courts have both found that the 
parties were in joint occupation of the same 





pellant, 
Versus 


Radha Jeebun Maustafee 
Respondent. 


(Decree-holder) 


Baboos Chunder Madhub 


Ghose and Khet- 
tur Nath Bose for $ 


ppellant. 


Baboos Mohesh Chunder 


Chowdhry and 
Mohinee Mohun Roy nt 


Respondent. 


In a suit between two brothers,a compromise was 
arranged and a decree passed on the footing of its terms, 
defining the rights of the parties to certain properties 

| and declaring that on the death of one of tho brothers 
(S) a certain property should vest in the other (It). 
5 died and R was kept out of possession: 





Hero that R hada valid cause of action to sue for 
possession and mesne profits, but that the decree itself 


' Was not an award of possession, 


Paul, J.—In this case, Radha Jeebun 
Mustafee and Surbesshur Mustafee being 
two brothers had certain dissentions existing 
between them, in consequence of whieh 
Radha Jeebun Mustafee sued Surbesshur 


homestead, using in common the yard and | Mustafee for possession of certain lands. 
the front and back doors. , Pending the suit, a compromise was arrauged 
' between the parties, the terms of which, as 
' far as they affect this coutention, were short- 


Such separate occupation of portions of a 
' ly these,—that Radha Jeebun aud Surbesshur 


joint family dwelling house is very common 


in Hindoo families, and where the circum- 


occupation so far as if exists is merely 
permissive, and that there is joint occupation | 
of portions of the same property, there is 
no necessary inference that the parties are 
holding those portions which they occupy 
_separately as separate properties, or other- 
wise than as a joint property, using the 
separate portions separately by mutual per- 
mission and for mutual convenience. 


We dismiss this appeal with costs, 


The 22nd December 1870. 
Present : 


The Hon’ble F. B. Kemp and G. C. Paul, 
Judges. 


Compromise—Decree—Right of suit. 
Case No. 338 of 1870. 


Miscellaneous Appeal from an order passed | profits. 


‘were either 
stances of the case show that the separate | 


| that 


to take immediate possession of 
certain lands or to keep possession of then ; 
Surbesshur Mustafee should enjoy 
certain other lands (the subject matter of 
this execution) during his life; aud that 
upon his death these lands, in the event of 
his pre-deceasing Radha Jecbuu, were to 
devolve upon Radha Jeebun. A decree was 
passed in the suit on the footing of the 
terms of this compromise. 


Surbesshur died and his widow not having 
given to Radha Jeebun possession of the 
lands (subject of this execution), Radha 
Jeebun applied for execution claiming pos- 
session of the lands as well as mesue profits 
from the death of Surbesshur to the time of 
getting possession. 


The Subordinate Judge has decided this 
case entirely relying on a certificate which 
was forwarded to him by another Court; 
a certificate which states that the decree is 
f be executed for possession aud imesne 
This certificate has no eftiency 


by the Subordinate Judge of Hooghly, | beyond so far asit states thut the decree 


dated the 30th July 1870. 


has not been satisfied, and the decree itself 


` 
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must be looked to for the purpose of ascer- 
taining what is to be executed in accordance 
therewith. On looking at the decree, we 
find no mention made of mesne profits: 
therefore so far as the decision of the Court 
below has proceeded, it may be at once said 
that that decision was erroneous. 


Tt is contended on behalf of the appellant 
by Baboo Chunder Madhub Ghose; 1s¢, that 
the decree itself awarded no possession to 
Radha Jeebun ; 3° 2ndly, that if the decree 


In the state of things which have occurred, 
the person who is declared entitled under 
the decree, upon being kept out of posses- 
sion at the death of Surbesshur, would 
have a valid cause of action to .sue both 
for possession and mesne profits, and to have 
enforced such cause of action by regular 
suit. He appears, however, to have adopt- 
ed an irregular form of proceeding and at- 
tempted to obtain by it that which he 
should have sought in a regular suit, and he 
must consider himself very fortunate to 


awarded possession, it was silent as to mesne | have been to a certain extent successful ; 
profits, and if capable of being executed asi but having so far succeeded we must take 
to possession the decree was not capable care that with this partial success he should 


of execution as regards mesne profits 
support of that position, a great many cases 
have been quoted, particularly a case publish- 
ed in Volume VI, Weekly Reporter, pave 
109, Full Bench Rulings, and Volume XII, 
page 15, another Full Bench decision. On 
the other side, Baboo Mohesh Chunder 
Chowdhry has contended that by a decision 
of the Privy Council to be found in Volume 


XIV, page 23, Privy Conncil Rulings, it | 


jas been held that a decree for possession 


means decree which involves the right 
to take possession with the necessary 
attendant consequences, and therefore it 


also givesa right to mesne profits. That 
decision of the Privy Council appears 
to me to lay down a reasonable principle, 
nnd though at variance to a certain extent 
with the decisions of the High Court, is ap- 
parently quite compatible with a construction 
of Section 11, Act XXIII of 1861, which has 
been put upon it by the Chief Justice of 
the Agra High Court, and with a construc- 
tion which appears to me to be reasonable ; 
and if the ease stopped here, whilst bound 
to bow to the authority of the Full Bench 
decision, I certainly would not have given 
my opinion without expressing some doubt 
as to the soundness of the general propo- 
sition of law therein enunciated. But the 
difficulty which Baboo Mohesh Chander 
Chowdhry has to contend with is this,—that 
the decree founded on the compromise was 
not an award of possession: it was, simply 
a decree which defived the rights of the 
parties to certain properties and declared 
that on the happening of a certain contin- 
gency the lands (subject of this execution) 
should vest in Radha Jeebun Mustafee. 
This being so, the decision of the Privy 
Council would have no applicability to the 
present case, and it is quite clear to my 
mind that even execution for the property 








l 
l 
t 
i 
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In | not get other advantages which by the law 


he is clearly not entitled to obtain. There- 
fore, having regard to the decree itself, I 
am of opinion that Radha Jeebun Mustafee 
cannot take out execution for mesne profits 
as he desires in this case. It would no 
doubt have been very advantageous, if for 
the purpose of avoiding future litigation 
Radha Jeebun could have been allowed to 
take execution with mesne profits, but the 


(arrangement which would facilitate this is 


‘apparently one which does not suit the de- 


fendant, the representative of Surbesshur, 
and as she relies on the law as it stands, 
we can do nothing but to apply the law, 
which we do, and declare that the execution 
us to mesne profits cannot be allowed, 


We, therefore, decree this appeal with 
costs. 


Kemp, J.—I concur in this judgment. -It 
appears tome that in the decree which is 
founded on a ruffanamah and solehnamah, ° 
it is declared that the terms of the ruffa- 
hamah and solehnamah are to be carried 
out. The suit itself which ended in that 
ruffannmah was not a suit for any specific 
share ; it was a suit with reference to certain 
debntter lands, and Surbesshur who is 
entitled to an equal share with Radha Jeebun 
appears to have made certain concessions to 
the effect that during his lifetime he was to 
enjoy a 2 annas share and after his death 
Radha Jeebun and his heirs were to enjoy 
the aforesaid share. Ido not wish in this 
case to make any remarks as to the decisions 
of the Full Bench, inasmuch as I think 
that this is casein which, as shewn by 
Mr. Justice Paul, the principles laid down 
in the Full Bench Rulings do not apply. * 


I concur in reversing the decision of the 


lower Court and decreeing the appeal with 


in dispute would not lie under that decree, | costs. 


The 22nd December 1870. 


Present: 


The Hon’ble J. B. Phear and G. C. Paul, 
Judges. 


Calcutta Small Cause Court—Cause 
of action—Technical objection — 
Amendment—Section 27 Act IX 
of 1850. i 


Case submitted for the opinion of the High 
Court by the First Judge of the Small 
Cause Court at Calcutta. 


Mackenzie Lyall and Co., Plaintiffs, 


versus 
L. W. Dover, Defendant. 


Neither party was represented in the High 
Court. 


Tn a suit under a count for goods bargained and sold, 
and under a count for goods sold and delivered, in which 
the defendant took a highly technical objection to the 
form of the plaintiff's cause of action, it was held that 
1t was the duty of the Judge of the Small Cause 
Court at Caleutta, under Section 27 Act IX of 1850, 
to rectify the mistake in the plaintiff's claim, whether 


the plaintiff made such a request.or not;—the Legis- | 


lature never having intended to introduce the niceties 
of special pleading into the practice of the Court of 
Small Causes, 


Case.—In this case the plaintiffs sued for 
*Rs. 150 for goods sold and delivered, and 
for goods bargained and sold. 


The advertisement under which the sale 








The original Exhibit, au extract from the 
Calcutta Exchange Gazette, is forwarded 
herewith. 


Mr. Brock, the assistant of the plaintiffs’ 
firm who conducted the sale, stated that the 
articles which he sold under this advertise- 
ment Were nothing more than the shell of the 
house, with the doors and windows taken 
out ; the stauding walls®and floors, in fact, 
affixed to the earth. He also said that 
these were whathe delivered, it being the 
purchaser’s business to @ke them out of the 
earth and carry them away, 


The defendant’s attorney raised the ob 
jection that the price of such articles so 
sold could not be recovered under either of 
the two counts contained in the cause of 
action. He said lbe had other matters to 
urge on the merits, as the whole of what 
had been sold had not been delivered, and 
nearly all of what had been delivered had 
been paid for. But he insisted on the ob- 
jection which he had taken, as he considered 
it was fatal. 


The plaintiff's Pleader expressed no de- 
sire to amend, but insisted that the cause 
of action was rightly framed, and left the 
objection in the hands of the Court to 
decide. 


I nonsuited the plaintiffs. Subsequently 
the plaintiffs’ Pleader moved for a rule to” 
show cause why there should not be « 
new trial. 


I agreed with the Second Judge iu grant- 
ing the rule, mainly on the ground of the 
following passage, which is to be found at 


took place was in thé following terms, | page 138 of Addison on Contracts, 6th Edi- 


VUZ. s ` 


“Mackenzie Lyall and Co. will sell by 
auction on the spot, at poon this day, Wed- 
nesday, the 23rd March 1870, under instruc- 
tions from William Duff Bruce, Esquire, 





tion, viz.— 


“ If an article affixed to the freehold is 
sold with a view to its immediate severance 
therefrom, the contract is simply a contract 
for the purchase and sale of a chattel.” 


Cfficiating Executive Engineer, ist Presi- 
dency Division, the materials of the Old. Cause was shewn, and the plaintiffs’ 
Money Order Office building situated be- | pleader replied, and I was finally of opinion 


tween the Town Hall and Treasury. that my original decision was correct, I 
ithought that if the walls bad been dug up 

* Conditions. | by the plaintiffs and delivered by them to 
ithe defendant subsequently to dismantle- 

‘J. Cash in full, if required, on the fall | ment, they would have become chattles per- 
“of the hammer ; otherwise, a deposit of 25: sonal, and the price of them could have 
' per cent. ~; been properly sued for under the tern 
i . “goods.” But inasmuch as the bricks aud 
“II. The purchaser to dismantle and | mortar were still fixtures at the time of the 
‘“‘reniove the materials within three months | sale, I considered that the plaintiffs could 
“from dale of sale.” clearly uot recover under the secund cyaul, 


a ee a te er a e T - -= — am eee ey A 


cover under the first count because the bricks | “ tion, the mis-statement of the cause of ac- 
and mortar were still fixtures (as in fact |“ tion might have been rectified by the Court ' 
they must have been by the very terms of | “under the provisions of Section 27 of Act 
the contract) at the time of delivery also. “TX of 1850, and that the plaintiff, should 


“ not have been non-suited on so purely tech- 
For the doctrine which I have quoted |“ nicala plea. ai 


from Mr. Addison’s work, no authority is | 
there quoted, nor have I been able to find 2. “J think that the objection was not va- 
any. Lf, howevef the intention of the par- | “lid, inasmuch as what was sold was not a 
ties is sufficient to transform bricks and “ bouse to be used as a house, and so to be re- 
mortar from fixtures iuto chattels, I appre- | “ garded as appertaining to the freehold, but 
hend that they wil®be chattels real, and that the materials of a house to be dismantled 
they can still, as savouring of the realty, | “and removed. Under such circumstances, 
not be sued for under the terms “ goods.” ‘Cit would, I think, have been incorrect for 
“the plaintiff to have sued for the price of a 
It is lamentable that in the latter end of | “ house or for the price of fixture. The pas- 
the 19th century refinements such as these “sage cited from Mr. Addison’s work on 
should be insisted on, but the plaintiffs | “ Contracts, 6th edition, page 138, seems to 
had ample time and opportunity to move ‘me sufficient authority for this view. The 
to amend their canse.of action; and if| ‘case of Leevs. Ridson, 7 Taunt., 188, which 
they had expressed any wish to amend, I ‘was relied on by the defendant as establish- 
would willingly have acceded to it, but it “ing that the price of fixtures cannot be re- 
isa simple question of costs. If they are ‘covered under a count for goods sold and 
right, they are entitled to mulet the defeud- “ delivered, may, I think, be easily distinguish- 
ant for taking so purely technical an ‘ed from the present case. There fixtures 
objection. If they are wrong, they cannot “were sold as fixtures to remain where they 
complain of being themselves fixed with the “stood, and not as materials with the express 
costs, inasmuch as the Legislature had ‘object and condition of severance and re- 
provided, and the Court would have been “moval.” 
perfectly ready to excrcise, a remedy by 
way of amendment by which all doubt and 
difficulty might have been very simply 
. removed) 


I also was of opinion that they could not re- “ans stated in the plaint was a valid objec- 
| 
{ 


With regard to the lst paragraph of the 
second Judge’s opinion, I would only remark ` 
that the Court is not authorised, according 
to my view, in altering the cause of action 

As the second Judge was of opinion that | except at the plaintiffs’ desire and on his 
the plaintiffs’ cause of action was rightly motion ; otherwise it would have the power 
conceived, and that the rule for n new trial of ruining the plaiutiff’s case against his 
ought to be mnde absolute, I have the honor will and casting him in costs by making 
to request the opinion of the Honorable the him sue on a cause of action which did not 
Judges ou the question :— represent bis own view of his own griev- 


, , ance. 
Whether the price of the materials men- 


tioned in the advertisement above set forth The judgment of the High Court was as 
was, under the state of facts above detailed, follows :— 
correctly sued for either under a count ‘for 
goods bargained and sold, or under a count 
for goods sold and delivered. 


I D 


k ; 
Phear, J.—In this case the plaintiff sued 
the defendant in the Court of Small Causes 
for rupges 150 for goods sold and delivered 
I may add that we were requested by the and for goods bargained and sold.- The sub- 
defendant?s attorney to refer this point for | ject of the sale made by the plaintiffs to the 
the opinion of the High Court, even if we defendant was described in an advertisement 
agreed in considering that the defendant’s | as follows :— 
pren e PaA SS ‘The materials of the old Money Order 
“ Office building situated between the Town 
“ Hall and Treasury,” and one of the condi- 
tions of sale was— 
l ‘The purchaser to dismantle and remove 
1, “Lthink tbat if the objection taken | “the materinls within three months from 
“by the defendant to the cause of action “date of sulor” 


The second Judge’s views on the point 
yeferred were as follows :— 


s 
< 
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From the case stated to us, we learn that 
the defendant's attorney raised the objection 
that the price of such articles so sold could 
not be recovered under either of the two 
counts contained in the cause of action. 
The plaintiffs’ pleader expressed no desire to 
amend, but insisted that the cause of action 
was rightly framed and left the objec- 
tion in the hands of the Court to decide. 
Thereupon the learned first Judge non-suit- 
ed the plaintiffs. 


The plaintiffs afterwards obtained a 


rule for a new trial, and at the return of this 


rule the two Judges were divided in opi- 
nion as to whether it ought to be made 
absolute or not. It therefore became neces- 
sary under Section 55 of Act IX of 1850 that 
the questions on which the Judges differed 
should be referred to this Court. These 
questions were two, namely :— 


1. Whether or not the price of the ma- 
terials mentioned in the advertisement above 
referred to, was on the facts stated in the 
case, correctly sued for either under a count 
for goods bargained and sold or under a count 
for goods sold and delivered. 


2, If the price was not correctly sued 
for, ought the learned first Judge to have 
rectified the mis-statement of the plaintiffs’ 
cause of action ? 


The objection which is embodied in the 
first question is in the highest degree techni- 
cal, for if in either count the words “ and 
fixtures’? were inserted after the word 
“ goods,” it could not be contended that the 
plaintiff’s cause of action was not expressed 
with technical accuracy ; and this being so, 
we think it quite unnecessary to discuss the 
matter of the first question at all. The case 
of Lee verses Risdon, upon which the learn- 
ed first Judge based his decision, takes us 
some way back in the History of pleading 
and practice in the Courts of Westminster 
Hall, and a great many years have passed 
since the time when it was possible either 
thereor in the Supreme Court of Calcutta to 
make this objection with success. Nothing 
short of express words of enactment would 
lend us to believe that the Legislature im- 
posed upon the Court of Small Causes those 
technical obstructions to its. proper action 
which long ago were found intolerable in the 
superior Courts of England aud this coun- 
try, aud we think it clear that no such words 
nre any where to be found. It seems to us 
certain that the Legislature never intended to 








introduce the niceties of special pleading into 
the practice of the Court of Small Causes, 
The parties to a suit in that Court do not 
themselves declare and plead in technical 
fashion. There is no other declaration than 
the summons, which is filled up by the 
Officer of the Court ou the oral statement of 
the complainant, and no plea except that 
which the Judge takes down from thie 
mouth of the defendant of his pleader. In 
the case before us, there was no dispute 
whatever between the parties as to the 
nature of the plaintiff's Mim ; the only mis- 
take, if any mistake there was, amounted 
to nothing more than the mis-use, or non-use, 
of a technical term by the Clerk of the Court 
when he filled up the summons ; and the re- 
lative position of the parties in Court was 
altogether unaffected by it. It appears to us 
that it is the duty of the Judge, under the 
provisions of Section 27 of Act IX of 1850, 
to rectify such a mistake as this, whether the 
plaintiff makes the request or not, and so to 
take care that the case of the plaintiff be uot 
prejudiced in the merits by an objection 
which is purely frivolous and vexatious in 
its character. 

The rule for a new trial must be made 
absolute, and at the trial each count in the 
summons should be amended by inserting 
the words “ chattels and fixtures” after the 
word ‘ goods.”’ 





The 2ud December 1870. 
Present: 


The Hon’ble G. Loch and Dwarkanath 
: Mitter, Judges. 


Putnee rents —Sale for arrears—No» 
tice—Clause 2 Section 8 Regula- 
tion VIII. 1819. 


Case No. 1260 of 1870. 


Special Appeal from a decision passed by 
the Subordinate Judge of Nuddea, dated 
the 30th March 1870, affirming a decision 
of the Sudder Moonsiff of that District, 
dated the 81st December 1868. 


Raghub Chunder Banerjee and others (Plaint- 
iffs) Appellants, 


VETSUS 


Brojonath Koondoo Chowdhry and otherg 
(Defendants) Respondents, 


490° Civil 


—-—- - 


Baboos Hem Chunder Banerjee, Bipro Doss 
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On the second point, we find that the law 


Mookerjee and Issur Chunder Chucher-| (Clause 2, Section 8, Regulation VIII of 


butty for Appellants. 


Baboos Kalee Prosunno Dutt, Mohinee 
Mohun Roy and Obinash Chunder Baner- 
jee for Respondents. 


Where an arrear of putnee rent is due, the zemindar, 
in applying to tho Gpllector to bring the property to 


sale, need uot recognize any one except the registered | 


putneedar, 


The object of a notice of sale for arrears of rent is 
to give information net merely to parties wishing to 
purchase, but to the defaulter : and if the notice is not 
stuck up in the manner prescribed by law (Clause 2 Sec- 
tion 8 Regulation VIII of 1819) itis open to the defaulter 
to plead that he has been endamaged, and the sale be- 


comes illegal, 
—— 


Loch, J—TuHE present suit is for setting 
aside the sale of a putnee and for the re- 
covery of possession of the plaintiff’s share 
in the said putnee. 


‘The objections taken by the plaintiff to the 
sale are that it has been informally made, 
and that the zemindar, when asking the 
Collector to bring the property to sale, 
should have recognized all the putneedars, 
and that the sale has been brought about by 
collusion between the zemindar and some 
of the co-sharers of the putnee. 


The lower Courts have found that the sale 
was properly conducted by the zemindar, 
that there was no proof whatever of the 
collusion, and so dismissed the suit. 


A special appeal has been preferred on 
the grounds :— 


First.—That the zemindar when applying 
to the Collector for the sale of the putnee 
tenure, was bound to recoguize all the 
co-sharers of the putnee. 


And secondly,—That the sale proclama- 
tion was not issued as prescribed by law, and 
therefore the sale should be reversed. 


Qu the first point we think it is unneces- 
sary to say much. It is clear that there 
was an arrear of putnee rent due, and 
that the zemindar need not have recognized 
any one except the registered putneedar as 
the person from whom the rent was due, 
and the mere fact that in the application 
to the Collector he did mention the names 
of one or two of the parties in possession, 
though not registered in the zemindaree 
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1819) requires that “a copy or extract of 
“such part of the notice as may apply to 
“ the individual case shall be by him (zemin- 
“ dar) sent, to be similarly published at the 
“euteherry or at the principal town or 
“ village upon the ‘land of the defaulter.” 


By the words “ similarly published” is 


i meant that the notice is to be stuck up as 


appears from the previous words of the 
Section in the cutcherry, or, if there be no 
cutcherry, in the principal town or village 
upon the land of the defaulter, 


Then the law goes on to say that the 
notice is to be served by a single peon, who 
is to briug back the receipt of the defaulter, 
or of his manager, for the same; or if un- 
able to procure this, he is to obtain the 
signatures of three substantial persons re- 
siding in the neighbourhood, in attestation 
of the notice having been brought and pub- 
lished on the spot. 


And further the law prescribes that in 
case if the people of the village should 
object or refuse to sign their names in 
attestation, the peou shall go to the 
“ cutcherry of the nearest Moonsiff, or if 
“ there should be no Moonsiff to the nearest 
 Thannah, and there make voluntary oath 
“of the same having been duly published, 
‘c certificate to which effect shall be signed 
“ and sealed by the said officers and deliver- 
“ ed to the peon,” 


Now looking at the evidence which has 
been read to us, we think the lower Courts 
are wrong in holding thatthe notice was 
duly published. The evidence in support 
of the due publication of the. notice’ is to 
the effect that the peon of the zemindar, 
who could neither read nor write, proceeded 
to the spot, found some people sitting to- 
gether in the village, asked where the 
cutcherry was ; on being told that there was 
no cutcherry, asked where was the gomastah ; 
on being told that the gomastah was not in 
the village, he opened the notice given to 


i him by the zemindar and showed it to five 


or six people, who were sitting there, none 
of whom could -read or write: and he then 
proceeded to the Thanuah and obtained 
from the Head Constable a certificate on the 


books, and omitted to mention the names of | back of the said document, to the effect 


others, does not in any way vitiate the sale 
er reuder the proceedings invalid, 


| that he made such and sucha statement of 


the publication of the notice. 
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This is clearly not such a publication as 
the law requires. The notice should be stuck 
up in the cutcherry, or if there be no cut- 
cherry in some conspicuous part of the prin- 
cipal village upon the land of the defaulter. It 
is evident from the evidence that the notice 
was not stuck up at all, and in fact the peon 
took it away with him and had the certif- 
cate endorsed by the Head Constable. 


Now the object of the notice appears to 
be not merely to give information to parties 
wishing to purchase, but to give informa. 
tion to the defaulter that unless the arrear 
be paid by a certain day the property will 
be sold ; and the defaulter might well plead 


that he has been endamaged from the want of | 


the proper publication of the notice as re- 
quired by law. i 


We think, therefore, that the lower Courts 
are wrong in finding that the notificatiou 
had been published according to law, and 
we think also that the sale is consequently 
illegal. 


But it has been said that the suit cannot 
be brought in its present form, because the 
title of one of the parties who brings this suit, 
Raghub Chunder, who claims one anna and 
some gundahs, is disputed, and Judoonath 
and others are entitled to only 8 gundahs 
share more or less. We think the mere fact 
that the plaintiffs’ share in the property is 
small is no reason why they should be pre- 
vented from bringing an action for setting 
aside the sale on establishing their right. If 
they have, as they allege, a share in the 
property, the mere fact of the other share- 
holders not joining them does not in any 
way prevent their bringing a suit to pre- 
serve their own rights. 


As, however, the auction-purchaser does 
not press to be indemnified by a refund of 
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his purchase money, we think it sufficient | 


to declare that the notice not having been | 


published as prescribed by law, the sale is 
not binding upon the plaintiffs in this case, 
and that they are entitled to recover their 
share in the putnee. With regard to Judoo- 
nath and others, their share of 8 guu- 
dahs more or less is undisputed The 
share to which Raghub Chunder is entitled 
has been questioned by the defendants in 
this case, and as his right to the share he 
claims has not been determined by the lower 
Courts, we must remand the case to the 
Court of first instance in order that it may 
determine what is his share and to give him 
a decree for the possession of his share. 
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“The question of costs which the plaintiffs 
will recover from the zemindar will be de- 
termined by the Court below, and the auc- 
tion-purchaser will recover his costs from 
the zemindar. 





The 22nd April 1870. 
° 
Present : 


The Hon’ble J. P. Nor®an and E. Jackson, 
_ Judges. i 


Mortgage—Redemption—Incum- 
brances. 


Case No. 2690 of 1869. 


Special Appeal from a decision passed by the 
First Subordinate Judge of Hooghly, dated 
the 9th July 1869, reversing a decision of 
the Moonsiff of that District, dated the ath 
March 1869. 


Gournarain Mojoomlar aud another (two of 
the Defendants) Appellants, 


Versus 


Brojonath Koondoo Chowdhry and others 
(Plaintiffs) Respondents. 


Baboos Ashootosh Dhur, Umbika Churn Baner- 
jee and Dwarkanath Sein for Appellants. 


` Baboos Kalee Prosunno Dutt and Mohendro 
Nath Seal for Respondents. 


In September 1840, R by a deed in the English 
form mortgaged his zemindary with other property to 
S.. In October 1844, he mortgaged the same lands to 
plaintiff who after obtaining a decree for the redernption 
of the former mortgage and paying it off, obtained a 
final decree in 1862 for foreclosure as against R. Ile 
now sues to seta side a putnee granted by R subse- 
quent to the date af the first mortgage and before the 
date of the mortgage to himself. 


Hletp that as plaintiff had not kept on foot the 
first mortgage toSasa distinct and distinguishable 
security, the debt to S must be treated as paid off and 
extinguished and the «defendants putnee lease; was 
valid and binding on plaintiff. 


Norman, J—Own the 26th January 1840 
Unnoda Pershad Roy, zemindar of Basoodeb- 
pore, granted kismut Basoodebpore in putnee 
to Huree Narain Mojoomdar, ancestor of the 
defendant, at a rent of rupees 145-7-8; and 
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on the 19th of September 1844, he granted a 
fresh putnee at a reduced rent of rupees 90, 
being a remission of rupees 55-7-3 from the 
former jumma. 


The plaintiff sues to set aside the lease of 
September 1844, by which the putnee rent 
was so reduced. 


The plaintiff’s tigle is as follows :— 
In September 1840, Unnoda Pershad Roy 
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The lease was only unimpeachable so far 


as it might tend to affect the inter- 
ests of Nobo Kishen as prior incum- 
brancer. As between the Cefendant and Un- 


noda Pershad, or as between the defendaut 
and any person claiming under Unnoda Per- 
shad, it was perfectly good. If the defendant 
had redeemed Nobo Kishen, and the plaintiff 
had afterwards sought to redeem the defen- 
dant, he could only have done so on the terms 
of confirming the putnee lease which was 


by a deed in the English form mortgaged tho | prior in date to his own charge. 


zemindaree of Baso@debpore with other pro- 
perty to Nobo Kishen Singh. On the 9th of | 
October 1844, Unnoda Pershad Roy mort- 
gaged the same lands to the plaintiff. The 
plaintiff brought a suit, and in 1856 obtained 
a decree for the redemption of the mortgage 
of September 1840. He paid off that 
mortgage, but on the record before us there 
is nothing to show whether he took an assign- 
ment of it for the purpose of keeping it on 
foot as a security against incumbrances creat- 
ed by the mortgagor subsequently to the date 
of the first mortgage, and before the date of 
the mortgage to himself in October 1844. 
The plaintiff, after paying off the mortgage 
of 1840, obtained a final decree for foreclo- 
sure as against Unnoda Pershad in July 
1862. 


The Lower Appellate Court reversing the 
decision of the first Court has declared the 
putnee lease of September 1844 not binding 
on the plaintiff, and therefore decreed the suit 
in his favor. 


From this decision the defendant appeals. 


It has been properly observed by Baboo 
Ashootosh Dhur on the argument that the 
putnee lease of September 1844 was valid as 
against the plaintiff and as against the other 
incumbrancers holding under titles acquired 
from Unnoda Pershad subsequently to the 
date of that lease, which with interest are pf 
very large amount, say 2,00,000 at the least; 
that the defendant would have been entitled 
to redeem Nobo Kishen’s mortgage for the 
purpose ot protecting himself. 


I think that argument is well founded. 
There is nothing to show that the grant of 
the putnee lease of 1844, by which the rent 
was reduced, was not a perfectly honest and 
fair transaction. There is nothing to show 
or raise the least suspicion that the reduction | 
was made for the purpose of defrauding per- | 
sons who were to become creditors of Unnoda 
Pershad as subsequent incumbrancers. The 
reason for the reduction recited in the lease 
is that the assets had become diminished. 


I know of no principle in the law of mort- 
gages asit exists in this country which would 
enable the plaintiff by paying off Nobo Kishen 
to place the defendant in a worse position,— 
which would enable the plaintiff to take his 
own charge to that of Nobo Kishen, so as to 
give to himself priority over the defendant to 
the extent of all the advances made by him 
directly or made by others and got in by 
him subsequent to the date of the plaintiff’s. 
lease. 


The plaintiff has not shown that he has 
kept on foot the mortgage to Nobo Kishen as 
a distinct and distinguishable security as was 
done in Watts versus Symes, 21 Law Journal, 
Chancery, 718. And if he has not done go, T 
think that we must treat the case as if the 
debt to Nobo Kishen had been paid off and 
extinguished, upon a principle similar to 
that which has been applied in England to 
cases Where the purchaser of an equity of 
redemption pays off a first mortgage. Gene- 
rally speaking, the rights under the first 
mortgage are deemed to be extinguished by 
such payment. Thus, in Toulmin versus 
Steere, 8 Merivale, 210, it was held by Sir 
William Grant, Master of the Rolls, that the 
purchaser of an equity of redemption who had 
paid off a prior mortgage out of the purchase 
money and taken a conveyance of the estate 
from the mortgagee, could not set up that 
mortgage as against «#n annuitant who had 
originally taken subject to it. 


No injustice is done by applying that rule 
in the present case. There can be no doubt 
but the assets in the hands of the plaintiff 
are abundantly sufficient to satisfy the charge 
which, jf kept alive, is alone entitled to 
priority over the defendant’s putnee. 


The result is that in my opinion, the de- 
fendant’s putnee lease of September 1844 is 


yəlid and binding on the plaintiff. 


The suit must be dismissed with costs in 
all the Courts. 


Jackson, —I concur. 
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The 30th May 1870. 


Present : 


The Hon'ble H. V. Bayley and W. Markby, 
Judges. 


“Oon w 


Ameen’s report—Commission under 


Civil Procedure GCode—Dakhilee and 


Special Appeal from a decision passed by the 
Officiating Judge of Gya, dated the 4th 
August 1869, affirming a decision of the 
Subordinate Judge of that Distriet, dated 
the 25th January 1868. 


uslee Villages — Witnesses— Evi- 
dence—Act IV of 18240 proceeding. 


Case No. 2503 of 1869. 


Syud Abdool Ali (Plaintiff) Appellant, 


VErEUSB 


Mullick Sudderooddeen Ahmed and others 
(Defendants) Respondents. 


Messrs. W. Bourke and R. E. Twidale for Àp- 
pellant. 


Baboo Onookool Chunder Mookerjee for 
Respondents. 


S 
Where a Court Ameen is appointed 2 Commissioner 
under the Civil Procedure Code, his report is only 
evidence on the point to which the Commission refers ; 
any report he chooses to make on any other point is no 
legal evidence in the case, 


The proprietorship of a dakhilee village may remain 
in the hands of one or more parties, but that of an 
uslee village in those of proprietors with separate rights 
and interests, 


A lower Court was held to be justified in rejecting a 
prayer by a plaintiff for the examination of witnesses 
after his case had been closed and defendant's case had 
slmost come to a termination, 
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Herp (by Markby, J.) that a Judge did not go further 
than his discretion in rejecting as evidence a proceeding 
under Act IV of 1840. 


Bayley, J—I am of opinion that this 
special appeal should be dismissed with 
costs, 


The plaintiff sued on the allegation that he 
was in the enjoyment ofga right of water 
connected with a pyne (or aqueduct) begin- 
ning from the river Jumna at the village 
Jhilee, which after paseigg through certain 
other villages attaches to his own villages 
Peterpore, Selimpore, Morera, and Nurtooa, 
The plaintiff stated that he had not only the 
right of drawing water from the aqueduct 
by means of bukhlas or channels, but that 
he had also the right of retaining the water 
by the construction of dams (technically call- 
ed grandees) across the pyne. 


The defendant’s case was that although 
the plaintiffs had the right to ¿ap the aqueduct 
at certain places, they had no right to dim 
it for the purpose of retaining water; that 
the bukhlas are on the same level as the 
aqaeduct, and that the plaintiff had no right 
to erect dams calculated to stop the flow of 
water and accumulate it solely for his own 
benefit. 


An Ameen was sent out for a Incal inves- 
tigation as to the amount of damages, who 
took the depositions of witnesses and mads 
his report. It is admitted that that report 
is not confined to damages but extends to the 
relative right of the plaintiff and the defend- 
ant respectively on the matter now in dis- 
pute. On the whole case before it, the first 
Court dismissed the plaintiff’s claim. 


The Lower Appellate Court affirmed that 
decision and dismissed the plaintiff’s appeal 
and suit. 


There are various grounds of special appeal 
set ‘forth in the petition, but we have had the 
benefit of having the actual pvints stated to 
us by the learned Counsel Mr. Bourke, who 
put as his first ground that the Jnudve is 
wrong in law in supposing that there is no 
evidence in regard to the level of the linds. 
To deal with this ground, it is necessury to 
quote the words of the judgment of the 
Lower Appellate Court. The Lower Appel- 
late Court records—‘* Secondly, neither has the 
‘‘ plaintiff succeeded in showing a pre- 
‘‘scriptive right to dam the aqueduct. The 
‘only evidence adduced by plaintiff (for his 
“documentary evidence is altogether ined- 
i ‘ missible) to prove bis prescryptiwe right, 
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‘consists of the depositions of a number of 
‘‘ witnesses who deal in mere gencralities, 
“and are not so precise in their statements 
“as in any way to establish the prescriptive 
‘t nature of the right sought. Most of them 
“do not say at all how long the plaintiff has 
“ exercised the right. Those who do, use ge- 
“neral words, such as ‘from old times,’ ‘ all 
“ along,’ ‘since ths building of the aqueduct,’ 
“without specifying a single date or period 
“of time.” 


Mr. Bourke’s argument is that the plaint 
is specific, and thaf witnesses Nos. 8 and 24 
do’ prove the fact. We have had the plaint 
read, and we think that it very indistinctly 
raises the question of the level of the lands. 
Then I think the Lower Appellate Court 
says substantially, not that the plaint is not 
specific at all, but only that it is not sn spe- 
cific as it ought to have been. Then as to 
the evidence of the witness No. 8, that wit- 
ness only says this :—‘‘ And from the cutting 
“of the grandees, the water of the reservoir 
“of Nurthooa goes back to the pyne of Se- 
‘limpore. The reservoir is higher than the 
‘¢Pyne, and for this .reason that the waters 
“receded.” The witness No. 24 speaks no- 
thing more than this, that ‘‘ when the pyne 
is full of water, the bukhla runs, I cannot 
say from this evidence that the Lower Appel- 
late Court was wrong in saying that there 
was no evidence to show that the plaintiff’s 
villages were on a higher level than that 
of the reservoir, for the witness No. 8 does 
not say that the villages were on a higher 
level. He only says that the reservoir is 
higher than the pyne. The other witness 
No. 24 also does not directly prove the plaint- 
iff’s allegation. 


The next point urged is that the Ameen’s 
report has been improperly rejected by the 
Judge. Upon this point, as shewn from the 
passage above quoted from the Judge’s deci- 
gion, the Judge only says this: —‘ The only 
‘evidence adduced by plaintiff (for his docu- 
mentary evidence is altogether inadmissible) 
consists of depositions of witnesses,” &c. 
Now, I do not read the word “inadmissible” as 
meaning that it ought not to have been re- 
ceived on the record, for it is already on the 
record and apparently without objection to its 
admissibility on the record, but only that it 
cannot be used to prove the plaintiff's case. 
The Ameen in this case was only a Commis- 
sioner under the Procedure Code to see what 
the amount of the damage was. His report, 
therefore, could be only evidence on the point 
to which the commission referred, and in 
this caso the commission referred to no other 
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point than damages. The report, therefore, 
of the Ameen in this case which treated on 
the relative rights of the plaintiff as to cut- 
ting of the dams or not, was under the law 
no legal evidence in the case. It is true that 
witnesses were examined by the Ameen. The 
Lower Appellate Court deals with the evidence 
of the witnesses, comments on their deposi- 
tions, and ends by saying “ in short a host of 
‘ serious inconsistencies and omissions quite 
“stamp their testimony as the result of very 
“clumsy tutoring on that side of the case’ 
“which they have come into Court to sup- 
port.” It is not for us to say in special 
appeal what the value of the evidence of wit- 
nesses ought to have been. The refusal to cre- 
dit them constitutes no error in law, andI . 
may here mention that the Lower Appellate 
Court has, on the other hand, believed the 
defendant’s witnesses. 


It is next contended that there were cer- 
tain Act IV decisions passed between the 
ticcadars and the ancestors of the defendants 
on the 26th June 1850, which have been im- 
properly rejected as evidence, and that such 
proceedings are evidence and bind the defend- 
ants in the case. The defendants, on the 
other hand, contend that the fouzdaree pro- 
ceedings are no evidence against them, as 
neither they nor the parties from whom they 
derived their title were parties to those pro- 
ceedings. It is alleged by the learned Coun- 
sel for the appellant that they (defendants) 
were proprietors of Oghur which is a dakhilee 
village of Munearee which was in dispute in 
that case; but this fact isnot proved, and even 
if it were so, itis still clear that the proprie- 
torship of a dakhilee village may remain in the 
hands of one, or two or more parties, where- 
as the proprietorship of an uslee village may 
remain in the hands of different proprietors 
altogether with separate rights and interests. 


The learned Counsel tben refers to two 
survey maps as evidence in the case, but it is 
clear that the surv@y maps cannot prove the 
right of proprietorship to lands, much less to 
water-courses and the right of cutting dams. 
The survey maps, therefore, are no evidence 
against the defendants. 


Then it is urged that the onus of proof 
has been wrongly put upon the plaintiff, and 
that as the defendants admit that the éukhlas 
are in existence, and the plaintiff's witnesses 
show that his villages atand on a higher level, 
it was for them to show that the plaintifs 
right was confined to the bukhias and did not 
extend to the closing of the water-course. 
Now, it is true that the defendants did admit 


the existence of the bukhlas, but it 1s not 


true that the evidence of the plaintifi’s wit- 


nesses prove that the plaintiff's villages were 


on a higher level, 
this, we find that the whole allegation of tae 
plaintiff was that he hada right to make the 
dams in the water-course for his own purposes, 
and thnt-that was the main issue between the 
parties in the Lower Appellato Court. It was 
quite within the power of either party, if he 


considered that the main issue was not that 


of prescriptive right to dam the water, to ob- 
ject before the Judge that that was not the 
main issue. 


tion is not shown tous. I think, therefore, 


that the question of prescriptive right alleged 


by the plaintiff was the main issue in the 
case, and as the plaintiff claimed that right 
the burthen of proof was on him, but beyond 


this I do not think that the plaintiff had the 


whole burthen placed upon him. It is quite 
clear that the Lower Appellate Court did not 
decide the case solely on failure of the plaint- 
iff’s proofs, but went into the defendant’s 
case and remarked that the defendant's wit- 


Irrespective however of 


That there was such an objec- 


Un the whole, 1 see no ground to interiere 
in special appeal with the judgment of the 
Lower Appellate Court as wrong in law; 
and would, therefore, dismiss this appeal 
with costs. 

Markby, J.—I also think that this special 
appeal ought to be dismissed. 

Upon the first ground, which is that theJudge 
is wrong in stating that there was no evidence 
regarding the level of the@and, what he really 
does state is that there is no evidence that the 
plaintiff's village is on a higher level than the 
level of the aqueduct. It does not appear to 
me necessary to consider whether or not the 
plaintiff made such an allegation in his plaint, 
because whether he made such an allegation 
or not, that would be no evidence. I think 
all that we have to do is to look to what the 
witnesses say, and it appears to me that what 
the witnesses say is perfectly consistent with 
what is stated by the Judge. The witnesses 
only say that the reservoir on the plaintiff's 


land is higher than the aqueduct, and that is, 


as stated by the appellant, the reservoir in 


which the water is led from the aquedtet, 
and I should expect to find that the reservoir 
was, asthe J udgeassumes it, not on the general 
level with the plain laads, but higher than 







nesses were credible and rebutted the plaint- 
iff’s case. 


We are, lastly, asked by the Counsel for the 
special appellant to allow him to take a point 
which was not raised in the lower Court, 
viz., that whereas the decision of the Judge 
was passed on the 28th January 1868, the 
plaintiff had on the 26th July 1867 petitioned 
to the Court that seven of his witnesses, three 
of whom were present in Court, might be 
examined, but that his prayer was rejected. 
It appears, however, that this petition was 
put .in after the plaintiff’s own case had 
closed and when the defendant’s case had 
almost come to a termination and the defend- 
ant’s witnesses had been examined. I think 
that, under these circumstances, the lower 


Court was quite justified in refusing to allow* 


the plaintiff, after his case had closed, to 
supplement his evidence at that late stage. 


that. This fact, therefore, does not support 
the plaintiff’s case. 


The second point merely raises the first 
objection in another form. 


The third ground is that the Judge was 
wrong in rejecting the Ameen’s report and 
the evidence under it, but it seems to me that 
he was quite rightin doing so. I do not 
think that it necessarily follows that because 
the Judge says he rejects all the documentary 
evidence, therefore he rejects not only the 
Ameen’s report, but also the evidence of the 
Witnesses whom the Ameen examines; but 
it is quite unnecessary to consider this point 
in the present case because for the purpose 
for which the Judge considers it he was not 
only right in rejecting both the report and 


the evidence, kut ın my opinion he was 
bound to reject them. The point which the 
Ameen was ordered to investigate was whe- 
ther there was any, and if so, what damage 
by the cutting of the drains, and any enquiry 
which the Ameen chose to make on any other 
point, and any report which he chose to give 
upon the rights of the parties, was absolutely 
useless, and the Judge was perfectly right in 
rejecting it. A peon in the position of an 
Ameen is wholly unfit to make such an in- 
vestigation. It seems to me that it does not 
follow from what the Judge states on this 

point that he considered the report of the 
~ Ameen to far as it was confined within the 
scope of the enquiry which he was directed 
to make, might not be referred to as evidence, 
that is, on the question of damages if it 
should arise. All that the Judge says is that 
it could not be made use of as evidence of 
the rights of the parties. 


The fourth ground raises the question 
whether a certain proceeding under Act IV of 
1840 is receivable as evidence. I will assume 
for the moment, when the Judge says that it 
is inadmissible that he means to say that by 
law he ought not to draw any inference from 
that document. 


Now, I am inclined to think that under the 
strict rule of English Law he was right, but 
whilst on the one hand we have authority from 
the highest Court of Appeal for saying that 
the strict rules of English evidence st:ould not 
be applied in this country, and though I have 
myself refused to say that a Judge is wrong 
in receiving evidence very similar to this, 
still I am not able to say that there is any 
rule of law which would enable this Court on 
special appeal to go the length of saying that 
‘the lower Court is wrong in refusing to give 
effect to such evidence. I think it is absolute- 
ly necessary in the present state of the law of 
evidence to leave something to the discretion 
of the Court below, and I do not think he 


Went iurther than in his discretion he was 
justified in doing in rejecting this document. 
When we look at what this document really 
was, I think it is plain that under ,the cir- 
cumstances it was very nearly worthless. All 
that appears from it is that the plaintiff and 
some other persons connected more or less 
with the defendants were in dispute as to the 
possession of the right now claimed, and that 
the Criminal Court interfered and for the 
moment kept the plaintiff in possession, but 
no enquiry was made in it as to the rights of 
the parties. The real test of the value of the 
document is to see what followed, and when 
we find that there was no exercise of that 
right by the plaintiff ever since that time, it 
seems to me idle to suppose that the docu- 
ment establishes any thing in favor of the 
plaintiff’s case. 


On the question of onus, as is generally the 
case when witnesses on both sides are exa- 
mined and the case is decided on their evi- 
dence, it is difficult to see how any such ques- 
tion can arise. I entirely agree with Mr. 
Justice Bayley in thinking that the Judge did 
not decide the case laying the onus on any 
particvlar party, but that he decided the case 
upon the whole evidence before him. But 
even if he had said that the plaintiff, who 
came into Court to assert his prescriptive 
right, was bound to prove his allegations, I 
do not think that he would be wrong. 


Qn the last point, I would only observe 
that when the plaintff had closed his evidence 
and the defendants had commenced their evi- 
dence, it was entircly a matter of discretion 
with the Court to refuse to allow the plaintiff 
to adduce any further evidence, unless the de~ 
fendants, besides contradicting the case of the 
plaintiff, had set up a wholly new case which 
the plaintiff had had no opportunity to rebut. 
But this is not alleged to have been the case 
here, and the Judge was perfectly right in not 
allowing the plaintiff to supply then any evi- 
dence which he had omitted to give before. 
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The 8th July 1870. 
Present: 


.The Hon’ble Sir Richard Coush, Knight, 
Chief Justice, and the Hon’ble F, B. 
Kemp, L. S. Jackson, E. Jackson, and 
W. Markby, Judges. 


Mahomedan Law— Pre-emption—Vi- 
cinage—Partner. 


‘Cases Nos. 1660 and 1668 of 1869. 


Special Appeals ‘from a decision passed by 
the Judge of Bhaugulpore, dated the 18th 


March 1869, affirming a decision of the| Case No. 


Moonsiff of Monghyr, dated the 24th 
August 1868. 


Shah Mahomed Hossein (Plaintiff) 
Appellant, 


versus 
Shah Mohsun Ali (Defendant) Respondent. 
Afr, R. E. Twidale for Appellant. 


Moonshee Mahomed Yusoof for Respondent. 
Case No. 298 of 1869. 


Application for review of judgment pass- | 
ed by the How ble Justices J. P. Norman ' 


and E. Jackson, on the 19th July 1869, 
in Special Appeal No. 158 of 1869. 


Chutternath Jha alias Jhinga Jha (Respon- 
dent) Petitioner, 


Versus 
- o 

Bhojoo Singh (Appellant) Opposite party. 

Baboo Tarucknath Sein for Petitioner. 

Mr. R. E. Twidale for Opposite party. 

The right of pre-emption on the ground of vicinage 
does not extend to estates of large magnitude, but only 
to houses, gardens, and small parcels of land. 

A partner, not in a house or small enclosure, but in a 
considerable estate, has a right, according to Mahome- 


dan law, to pre-emption when one of his co-sharers in 
such estate sells his share to a stranger. 


Cases Nos. 1660 and 1663 were referred 
to the Full Bench by Loch and Hothouse, 
J. J, with the following remarks :— - 


| think, be referred tothe Full Bench. 


-_— 


Hobhouse, J.—-T HESE eases had best, we 
The 
question is when the claim for pre-emption 
is founded on vicinage, will that claim ex- 


tend to any property of the description of a 
share ina village ? 


Understanding that a° cognate case ‘has 
been referred to the Full Bench by Mr. 


Justice Norman and Mr. Justice E. Jackson, 


let.these cases be also referred to the same 


Full Bench. 


Loch, J.—I concur. 


298 was referred to the Full 
Bench by Norman and E. Jackson, J. J., 
with the following remarks :— 


Norman, J.—We refer this ease to a 
Full Bench for the consideration of the 
following points :— 


(| By several recent decisions of this Court, 


it has been established that under Maho- 
medan Law, the right of pre-emption possess- 
ed by a neighbour extends only to houses 
and small parcels of land, and not to con- 
siderable estates. . 


In two recent cases, XI Weekly Reporter, 
71, and X Weekly Reporter, 314, it has 
been held that the right of ashare-holder to 
pre-emption exists, whether the parcel of 
land sold and in respect of which the claim 
is made be large or small, 


There are many prior decisions to the 
same effect. But we doubt whether it can 
be shewn that under the Mahomedan Law, 
there is any ground for that distinction ; 
whether under that law, there is any case 
in which a partner has a right of pre-em p- 
tion in which, if he fails to exercise if, a 
neighbour may not also claim to exercise 
such right. 


The question is whether, according 1o 
Mahomedan Law, a partner not iu a house 
or small enclosure, but in a considerable 
estate consisting of a Mouzah with five 
puttees, has a right to pre-emption, when 
one of his co-sharers in such estate sells his 
share to a stranger. 
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The judgment of the Full Hench was | ‘‘in right of pre-emption will lie ; but this 


delivered as follows by 


Couch, C. J—The question referred to 
the Full Bench in special appeals No. 1663 
and No. 1660 of 1869, is as follows :— 
‘¢ When the claim for pre-emption is found- 
“ ed on vicinage, will that claim extend to 
‘ any property of the description of a share 
“ina village ?” 


Tt appears that there area great many de- 
cisions of the Courts of this country in which 
an .opinion has been expressed, that when 
the claim for pre-emption is founded on 
vicinage, the right is limited to property of 
small extent, 


In 1856, the Judges of the Agra Sud- 
der Court, when considering the right of 
pre-emption on the ground of vicinage, 
said (page 896)—“There can be no doubt 
“that in the Mahomedan Law, lands are 
“included amongst the articles concerning 
‘which shuffa or pre-emption operates ; 
“but if may admit of question whether 
‘‘ entire mehals or estates were intended, 
“or merely parcels of lands, gardens, and 
“ the like. The Intter view appears to be 
“supported by a passage in the Hedaya 
“which quotes a saying of the Prophet 
** to the effect that shuffa affects only houses 
‘and gardens.” ‘This case is referred to by 
a Full Bench of this Court in 1863 (Suther- 
land’s Special Number, page 143), where the 
Judges say that they would not on the mere 
ground of vicinage supporta claim of pre- 
emption in respect of, an entire estate. 


In 2 Weekly Reporter, page 261, we find 
the Court says :—‘‘ Plaintiff? claims on the 
“ ground of vicinage alone. Now it is clear 
“ that, if the Mahomedan Law does not bear 
“out his claim, thereis no other custom 
‘which does; and we are of opinion that, 
“ even supposing the Mabomedan Law in all 
‘‘ its integrity to apply to the case, plaintiff’s 
' “claim cannot be supported. A claim found- 
- “ed on joint tenancy is, no doubt, good ; 
“but as regards vVicinage not accompanied 
“by joint tenancy, the law is unfavourable 
“ and construes strictly such claims. The 
“ authorities are even at variance as to their 
“ admissibility ; but assuming it to be settled 
“that some claims on mere vicinage are 
“good, the principle seems to be that, when 
“either houses or small holdings of land 
“ make parties, in fact, such near neighbours 
‘as to give a claim on the ground of con- 
“venience and mutual servience, the claim 


“ principle does not apply to large estates 
“ which are not, in fact, such that any real 
“ vicinage of the proprietors results.” 


This decision is approved of and adopted 
in 8 Weekly Reporter, page 310, and 
again in the same Volume at page 413. Iu 
a case reported at page 356 of the 10th 
Volume of the Weekly Reporter, Mr. Jus- 
tice Loch says :—“ Looking at the chap-— 
“ter on shuffa in the Hedaya, the right 
“ appears to be limited to parcels of land, 
“houses, &c., and does not contemplate 
“the right to purchase a separate estate, 
‘* because a part of it is contiguous with 
“that of the shuffee. It is true that a 
“person may have a bad neighbour às a 
“ zemindar, and so suffer as much vexation 
“from him as from a bad neighbour next 
‘door or holding the next field; but still © 
it appears to me that the law was intend- 
‘ed to prevent vexation to holders of 
“small plots of lands, who might be an- 
‘< noyed by the introduction of a stranger 
“ among them. I think I would apply the 
“ ruling laid down in the judgment of the 
‘* Court quoted* above to the present case, 
“and allow the judgment of the lower 
“ Court to stand; for the property to 
“ which the right of pre- -emption is claimed, 
“is a separate estate paying revenue to 
“ Government.” 


Mr. Justice Mitter says :—‘“ The property 
‘in dispute is an estate paying revenue to 
“Government, and I am not prepared to 
“say that this case is not governed by the 
“ decision relied upon by the respondent.” 


These cases are all referred to and con- 
curred in in a case reported in 11 Weekly 
Reporter, page 251. 


The Arabic word used to describe the 
subject-matter of re-emption is dakar. 
There has been a considerable discussion 
during the argument of this case upon what 
is the true meaning of that word. The 
Counsel for the appellant has contended that 
it applies vo estates of all descriptions and 
magnitude ; that there is under the Maho- 
medan Law no limit whatever ; that the right 
exists whether the estate sold be large or 
small, provided that any portion of it is 
contiguous to the estate of the party claim- 
ing the pre-emption, and that the decisions” 


‘of this Court which put a limit on the right 


in this respect are wrong. 
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ume 7, Weekly Reporter, page 239,—it has 
been held that the Collector has jurisdiction 
to decide what is the length of the standard’ 
pole, but there is no appeal from his decision. 

For myself I incline to the opinion that 
according to the true construction of Sections 
9, 10 and 11 of Act VI of 1862 (B. ©), 
the Collector ought to decide what is the 
standard pole, and that there is an appeal 
from his decision. It seems to me that inas- 
much as Section 11 expressly directs that all 
measurements shall be made by the standard 
pole of measurement of the pergunnah in 
which the land is situated, the fact that it is 
intended or attempted to measure with a 
pole other than that which is the standard of 
the pergunnoah, is a very good reason for 
‘‘ disallowing the measurement” within the 
meaning of Section 9. ` 


I would réfer the case for the decision of a 
Full Bench. 


_ The question referred is this :—when the 
right of a proprietor to make (under Section 
9 of Act VI of 1862, B. C.) a measurement 
of a tenure is disputed solely on the ground 
that the pole with which the measurement 
is intended or attempted to be made, is not 
the standard pole of measurement of the 
pergunnoah (as provided in Section 11),— 
‘and the parties are at issue as to what is the 
length of the standard pole,—has the Col- 
lector jurisdiction to enquire into and decide 
the question as to what és the true length of 
the standard pole? And if the Collector 
does decide that question, is there any ap- 
peal from his decision ? 


The same questions and no other arise in 
Special appeals Nos. 2800 and 2306: we 
therefore pass the same order in those ap- 
peals as in No. 2299, 


The following are the judgments of the 
Full Bench :— ak í 


Hobhouse, J.—Tue plaintiff in this in- 
stance sought-to mensure as zemindar certain 
lands held by the defendant, proposing to 
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rovisions of Section9 Act VI of 1862, 
B. C., and prayed the Collector to permit 
him to measure the defendant's land with a 
rod of 80 cubits, averring that that was the 
procholit (Abfas) or prevalent rod of the 
Pergunnah. The defendant opposed the 
plaintiffs application on the ground that the 
procholit (Abfas) or prevalent rod of the 
Perguunah was not a rod of 80 cubits, but 
was a rod of 90 cubits. 


The Collector tried the case between the 
parties, after evidence had been ndduced on 
either side, and passed a decree directing 
that the measurement might proceed, the 
plaintiff, the zemindar, being directed to 
usea rod of 90 cubits in making such 
measurement. 


The plaintiff appealed to the Judge against 
this decision, and the -Judge dismissed the 
appeal on the ground that, under the rulings 
of this Court, no appeal lay to him from the 
decision of a Collector, in so far as that 
decision declared what was the standard 
Pergunnah rod with which a measurement 
was to be made. 


A special appeal was -preferred to this 
Court, and the Judges of the Division Bench 
of this Court before whom the appeal was 
preferred, referred this and the other special 
appeals before them toa Full Bench of this 
Court under the following order :— 


“The question referred is this :—When 
“ the right of a proprietor to make (under 
“Section 9, Act VI of 1862, B. C.) a 
‘“ measurement of a tenure is disputed solely 
‘fon the ground that the pole with which 


“í the measurement is intended or attempted 


“to be made is not the standard pole of 
‘ measurement of the Pergunnah (as provided 
‘in Section 11), and the parties are at issue 
“ as to what is' the length of the standard 
‘pole, has the Collector jurisdiction to 
“ enquire into and decide the question as to 
‘“‘whatis the true length of the standard 
“ pole? And if the Collector does decide 
“that question, is there any appeal from his 
“* decision ?” 


B 


The law applicable to tne case ts 
found in the provisions of Sections 9, 10 and 
1l of Act VI of 1862, B. C. These 
provisions aré as follows :— 


ty VO 


® 

' -Section IX.—“ Every proprietor of an 
& estate or tenure, or other person in receipt 
« of the rents of an estate or tenure, has a 
“right of making a general survey and 
« measurement of the lands comprised in 
‘ such estate or tenure, or any part thereof, 
<< unless restrained from doing so by express 
“engagement with the occupants of the 
€: lands. ,If any person intending to measure 
“« any land which he has a right to measure, 
“ig opposed in making such measurement 
“by the occupant of the land; or if any 
« under-tenant or ryot, having received 
« notice of the intended measurement of 
«t Jand held or cultivated by him which is 
« liable to such measurement, refuses to at- 
«tend and point out such land, such person 
« may make application to the Collector, and 
“the Collector shall thereupon proceed to 
“enquire into the case in the manner pro- 
« vided for suits under Act X of 1859, and 
e shall pass a decision either allowing or 
« disallowing the measurement, and, if the 
s case so require, enjoining or excusing the 
“attendance of any such under-tenant or 
‘“ryot. If any under-tenant or ryot, after 
c the issue of an order enjoining his attend- 
‘ance, neglects to attend and ‘to point out 
& the land, it shall not be competent to him 
« to contest the correctness of the measure- 
« ment made, or any of the proceedings held 
e in his absence.” j 


Section X.—‘ If the proprietor of an. 


€t estate or tenure, or other person entitled 
‘to receive the rents of an estate or tenure, 
«is unable to measure the lands comprised 
“in such estate or tenure or any part 
“thereof, by reason that he cannot as- 
‘certain who are the persons liable 
“to pay rent in respect of the lands or 
“any part of the lands comprised - there- 
‘in, such: proprietor or other person may, 
+ petition the Collector in respect of the lands 
« which he cannot measure as aforesaid ; and 
‘the Collecter thereupon, and on the neces- 
“sary. costs being deposited with him by the 
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‘‘tively the rents are payable. The provi: 
‘ sions of Section LX VII of Act X of’ 1859 
‘shall apply to any proceeding of the Col- 
‘lector instituted under this Section. If 
“after due enquiry the Collector shall be un- 
“ able to measure the land, or to ascertain or 
‘record the names of the persons in occupt- 
‘tion of the same ; or if he shall (in any case 
‘in which such special application shall- 
“have been made as aforesaid) be unable to 
“ascertain who are the persons having te- 
« nures or under-tenures in such lands or 
“any part thereof, then and in any such 
“case he may declare the same to have lapsed 
“to the party on whose petition he lias made 
“the enquiry. If any person within 15 
“« days after fhe Collector shall have recorded 
“ the name of such person as being in occu- 
“pation of such land or any part thereof, or 
‘ shall have declared a tenure to have lapsed, 
“ shall appear and show good and sufficient 
‘cause for his previous non-appearance; 
‘and shall satisfy the Collector that there 
“has been a failure of justice, the Collector 
‘may, upon such terms or conditions as hè 
“may think proper, alter or rescind his de- 
« claration according to the justice of the 
“case. Save as aforesaid, the decision of the 
‘Collector on all matters enquired into and 
“« determined by him, under this or the last 
“preceding Section, shall be final, unless the 
‘same shal) be reversed on appeal therefrom 
‘to the Civil Court. Such appeals shall lig 
“to the Zillah Judge or to. the Sudder 
“ Court, subject to the provisions and condi- 
“tions contained in Sections CLX and 
« OLXI of Act X of 1859.” l 


Section XI.—“ All measurements made 
under this Agt shall be made by the standard 
pole of measurement of the Pergunnah in 
which the land is situated.” 

The material parts of the Sections I have 
quoted with which we have to do in these 
appeals are, I think, the first part, and the 
general tenor of Section 9 of the Act—that 
part of Section 10 which refers to the appel- 
late jurisdiction of the Courts and the pro- 
visions of Section 11. 

The first part of Section 9 is declaratory ; 
and it lays dewn that “ every proprietor of an 
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“estato or tenure, or other person in receipt 
“of the rents of an estate or tenure, has a 
“right of making a general survey and mea- 
“surement of the lands comprised in such 
“ estateor tenure or any part thereof, unless 
“ restrained from doing so by express engage- 
“ment with the occupants of the lands.” 
Then the Section goes on to say—““ If any 
“ person intending to measure any land which 
“he has a right to measure, is opposed in 
“making such measurement by the occupant 
“of the land, * * * * such person may 
“make application to the Collector, and the 
“ Collector shall thereupon proceed to en- 
“ quire into the case.in the manner provided 
“for suits under Act X of 1859, and shall. 
“pass decision either allowing or disallow- 
“ing the measurement. ”’ 


Then, by the last Clause of Section 10, it 
is provided that ‘‘save as aforesaid,” 2. e., 
saving certain matters with which we have 
nothing to do in this case, “ the decision of 
“ the Collector on all matters enquired into 
“and determined by him under this and 
“the last preceding Section (è. e., Section 
“ 9) shall be final, unless the same shall be 
‘‘ reversed on appeal therefrom to the Civil 
“Court. Such appeals shall lie to the Zillah 
** Judge or to the Sudder Court subject to 
“ certain provisions.” 


Then Section 11 declares generally that 
“all measurements made under this Act 
“shall be made by the standard pole of 
“measurement of the pergunnah in which 
“ the land is situated.” 


The pleader on the part of the special 
appellant and the pleader on the part of the 
special respondent, both contend that the 
Collector has jurisdiction to enquire and to 
determine, for the purpose of the measure- 
‘ment prescribed by Section 9, what is the 

standard pole of measurement of the Per- 
~ gunnak ; and the only point on which these 
pleaders differ, is the second point submitted 
for our decision, namely, the point as to 
whether when the Deputy Collector has 
decided this question, there is any appeal 
from his decision. I really, therefore, do 
not know upon what the contention is based, 
when it is said that the Collector has no 
jurisdiction to determine in such a case 
as this, as to what -is or what is not 
the standard pole of measurement of the 
Perguonah. I can only gather these objec- 
tions from certain recorded opinions of Divi- 
sion Benches of this Court, to which I shall 
. now seriatim refer. ; 
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The first is a case to be found in V Week- 
ly Reporter, Act X Rulings, page 17. In 
that case, it was held that the order of the 
Collector, under Section 11 Act VI of 1862 
B. C., was not appealable; and it farther 
seems to have been held that so much of the 
decision of the Collector in a case like the 
one we have before us, as declared what 
the standard pole of measurement was, was 
in the nature of an order and not of a de- 
cision, the Collector being, it was said, the 
depository of the standard pole of the Per- 
gunnah, and it being, therefore, exclusively 
within his province to declare what that 
standard pole was. 


This decision is followed up by the same 
Judges in another case to be found in VII 
Weekly Reporter, page 239, In this case, 
it was said that the Collector had come to a 
judicial decision upon an issue properly 
raised, as to what was the standard pole of 
measurement. ‘Lhe zemindar had appealed 
to the Judge upon ‘this question of the 
standard pole, and the Judge had given a 
judgment upon the question. This Court 
held that the Judge had no jurisdiction to 
give any such judgment, and the learned 
Judges seem to have held that this was so; 
because in the first instance there was no 
provision in Section 11 giving an appeal to 
the Judge upon the question of the standard 
pole of measurement of the pergunnah ; and 
because that question would seem to be one 
of which the judicial determination would 
more properly arise at the time of executing 
the award of the Collector; and therefore 
the Judges thought that the decision of the 
Deputy Collector as to the standard pole 
of measurement was not a matter open to 
appeal, and they dismissed the special-ap- 
peal before them. 


Then, in a decision to be found in page 
510 of the 11th Volume of the Weekly Re- 
porter, a Division Bench of this Court, in 
which one of the Judges who had been a 
Judge in the Division Benches in the cases , 
above-mentioned, took a somewhat different 
view of the law and came to a determina- 
tion that neither the Collector, nor the Judge 
on sppeal from the decision of the Collector, 
had any jurisdiction to determine what was 
the standard pole of measurement of the 
pergunnah. The Judges were of opinion 


“ as the provisions for appeal, were strictly 
“ defined in the 9th and 10th Sections of 
“the Act; and that the direction contained 


) that the functions of the Collector, as well 


“in Section 11 was one obligatory on the 


- 


'« disallowing the measurement. 
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“ zemindars or persons making the measure- ; ‘ the measurement rod that he was to be 


s ment; but that it was not for the Collector 
“to lay down «a priori in orders made under 
“ Section 9 with what pole the measurement 
“was to be made, but that all questions 
“arising out of the pole with which the 
‘szemindar might measure must be reserved 
éc for after proceedings when any action was 
“í taken upon the result of the measurement 
“t obtained.” And the Judges were of opinion 
“that the order gf the Collector ought to be 
« cut down to an order allowing the zemindar 
“ to measure, and that the responsibility of 
“measuring with the proper standard must 
“ be left entirely to-the zemindar.” ‘ The 
“ authority,” the Judges remark, “given to 
“the Collector in this matter, vexatious as 
«ig the nature of the proceedings, seems to 
“be strictly limited to enabling the zemindar 
“to carry out the power, which is supposed 


“by law to reside in ‘all proprietors, of 


“measuring the lands within his estate. 
“Tt can matter very little to the ryot by 
“ what standard his lands may be measured, 
“because the mere measurement does not 
“conclude either him or the landlord as to 
“any further question.” 


This decision is followed by one to be 


found in page 562 of the same volume of she 


Weekly Reporter, in a case in which I was 
one of the Judges. Mr. Justice Bayley 
concurred in the judgment which I delivered 
on that occasion ; but the reasons for it were 
given by myself, and I cannot, ‘therefore, of 
course, say to what extent those reasons 
were concurred in by my learned colleague. 
I was then of opinion that had the case 
before us “been a case of application for 
« measurement under Section 10 of the Act, 
“the Collector might have had jurisdiction 
‘to declare the length of the standard rod, 
“ and the Judge might have had jurisdiction 
“to entertain and determine an appeal from 
« the Collector’s decision on this point. But 
“the application here was an application 
“ under the provision of Section 9, and in the 
« words of the law the Collector was bound to 
‘t proceed to enquire into such application and 
“to pass a decision either allowing or 
The point, 
“ therefore, and the sole point before the 
‘‘ Collector under the provision of Section 9, 
‘was whether the measurement should be 
“allowed or not, and there was not and 
« could not be before the Collector the poiut 
‘Sag to the length of-the measurement’ rod, 
‘because until the zemindar had been 
‘Spermitied to, measure and had proceeded to 
s measure, there could be no issue as to 


“ permitted to use.” 


These are the decisions in favor of the 
contention that the Deputy Collectorhas no. 


jurisdiction to enquire into the question of 


the standard pole of measurement. But, on 
the other hand, there is a case to be found 
at page 59 of the Gap Number of the 
Weekly Reporter, Act X Rulings, which: 
held a contrary doctrine. This goes to the 
full extent of declaying as well that the, Col- 
lector has jurisdiction to enquire into such: 
a question, us that an appeal will lie to the 
Judge on such a question against the decision 
of the Collector. l 


f 

On re-considering the whole question, I 
have come to the conclusion that the answer 
to the questions before us should in both 
cases be made in the affirmative. I think 
that this decision must be given, not from 
any considerations outside thelaw, such as, 
it seems to me, were . man y of those which’ 
influenced the Judges in the cases I have 
quoted, but I think that within the exact 
terms of the law the jurisdiction lies with 
the Collector, and the appeal lies to the 
Judge, I observe that every zemindar may 
measure unless he is restricted by express 
engagement from measuring. Tlien the law 
seems to me to say that if the zemindar 
goes to do that which, in the first part of the 
law, he has been declared entitled to do, 
namely, goes to exercise his rights to measure, 
andif he is opposed in making such measure- 
ment by the occupant of the land, then he may 
make an application to the Collector, and the 
Collector shall enqujre into and determine 
the case. It isthe opposition, then, of the 
tenant to the measuremenf which gives 
the zemindar his cause of action, and it 
would seem to follow that it would be the 
subject-matter of the opposition which would 
form ‘the case” between the parties on 
which the Collector was to determine whe- 
ther there should be measurement or no mea- 
surement. ~a 


Then this opposition on the part of the 
tenant is not declared to be opposition on. 
any one or more particular grounds, such as 
that the zemindar was restrained by express 
engagement with the occupant from the 
measurement, or that generally the zemin- 
dar had no right to measure, and so forth.; 
but it is declared to be opposition generally 
and without specification of grounds, so that 
it hard to see why, if the Collector had juris-. 
diction to determine for measurement or-the 


contrary when the opposition of the tenant 
is based upon one ground, why the Collector 
should not equally have such jurisdiction 
when the opposition is based upon another. 
It is, E would repeat, the opposition general- 
ly, und on whatever ground it may be based, 
_ which gives the cause of action, and that 
Opposition once made, the Collector, it seems 
to me, is bound to determine whether that 
Opposition is‘justified or not, on whatever 
ground he may find it to be based, so that he 
he may eventually determine whether the 
measurement may proceed or not, 


, It has been suggested to me that the 
Opposition to which the law has reference 
must be to give the Collector jurisdiction— 
an opposition in the shape of a denial of 
the zemindar’s right to measure, but, as I 
read the law, there is no such restriction in 
it. The law simply says that ‘if the zemin- 
dar is opposed” not on this ground or on that 
ground but “is opposed” generally iu making 
the measurement, then he may apply to the 
Collector, and the Collector shall enquire 
. into and-pass a decision allowing or disallow- 
jug the measurement. So that it seems to 
me that if the zemindar is opposed on any 
ground by the occupant in making the 
measurement, whether if be on grounds 
such as I have above referred to, or the 
ground in the matter before us, namely, 
the ground that the zemindar desires 
to use that as the standard pole of measure- 
ment which is not the standard pole 
of measurement, then I think that the law 
distinctly declares that the zemindar is at 


liberty to make application to the Collector, 


and the Collector must proceed to enquire 
into the case and to pass a decision either 
allowing or disallowing the measurement, 
And so in this case, as Mr. Justice Macpher- 
sion has suggested in his order of reference, 
I think that when the Deputy Collector had 
determined that the gomindar had applied 
to measure with a pole which was not the 
standard - pole of measurement of the Per- 
gunnah, then the Collector should perhaps 
more properly have givena decision dis- 
allowing the measurement. At the same 
time, I am not prepared to say, and it is not 
` necessary that I should say, thatthe Collector 
might not give the decision that he has 
given in this case, namely, allowing the 
measurement, but only allowing if on 
terms. If the Collector had jurisdiction, 
as I think he had, either to allow or to dis” 
allow the measurement in this case, then also 
I think that the words in the latter part of 
Section 10 are conclusive on the point, that 
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Judge, because the words of the law are 
that “the decision of the Collector on all 
matters enquired into and determined by 
him under this or the last preceding Section 
(i. e., Section 9) shall be final, unless the 
same shal] be reversed ón appeal therefrom 


to the Civil Court. 


It is said, however, that there is no ap- 
peal because the Collector is the depository 
of the standard pole of measurement, and 
it is therefore exclusively’ within his pro- 
vince to declare what the standard pole is. 
This argument, however, is, I, think bdsed 
on an assumption that that is the fact which 
is not always the fact; and I will venture 
further to say that itis a begging of the 
whole question. It is possible, and in fact 
it seems to be generally the case; and my 
own observation and experience is that 
it is the case,, that the Collector is in one 
sense the depository of a pole of measure- 
ment of the Perguunah; but it does not at 
all follow that because he is sometimes and 
under certain circumstances the depository 
of such a pole, that it is therefore the 
standard pole, or that he should always be 
the depository ; nor that if he be always the 
depository, he must also be exclusively the 
Judge to declare what the standard pole 
is. 


The same experience which has taught 
me that the Collector is generally the de- 
pository of a Pergunnah pole of measure- 
ment, has algo taught me that this pole has 
emanated in most instances from the zemin- 
dar, and has been filed on record in the 


‘Collectorate behind the ryot’s back aud with- 


out his knowledge and consent; that such 
pole is not filed on record in the case of 
every Pergunnah; and that even when it 
has been so filed it has often been tampered 
with. 


“But even if the Collector were invari- 
ably, or wherever he may be, the depository 
of a standard pole of measurement, that 
pole might, and perhaps in every case 
ought,.on production of the. record of it, 
to be at once held to be the pole by which 
only a measurement should be effected ; but 
that, it seems to me, would follow not be- 
cause the Collector is the Judge of the 
standered pole qua Collector, but: because 
hig record when produced, is (if it is) con- 
clusive evidence of what the standard pole is. 

And indeed I find nothing in the law 
declaring the Collector to be “exclusively 
the Judge ” of the standard pole. 


I remember well a suit in which on the 
‘evidence the standard Pergunnah pole was 
part of a certain door-post in the house’-of 
a certain zemindar, and I imagine that in all 
cases the question of what is the standard 
pole must be a question of evidence. 


It is, however, again said that the Collect- 
or has no-jurisdiction to determine this point, 
because none is given by the provisions of Sec- 
tion 11 of the Act. -Those provisions, how- 
ever, in my judgment are simply declaratory. 
They simply declare what shall be the rod by 
. which the measurement under the Act shall 

-be made; and although those provisions do 
. not declare who is the person to determine 
what the standard pole of measurement is, 
. neither on. the other hand do they forbid 
the Collector to be the person to determine 
that question. And the case seems to me 
to turn, not so much as to what is or what is 
not comprehended in the provisions of Sec- 
tion 11 of the Act, but what is comprehended 
- in the provisions of Section 9 and 10 of the 
. Act.: Section 11 being, as I have said before, 
simply a declaratory Section, declaratory 
of the rod by which, whenever and by 
whomsoever, measurements under the Act 
are made, they must be made. 


The other objections that have been made 
to the existence of this jurisdiction in the 
. Collector are based rather, it seems to me, 
on considerations outside the law than on 
considerations connected with the law itself ; 
,and as I think.there is jurisdiction given by 
the words of thelaw, I think it necessary 
to discuss any question outside it. 


I would, as I have said before, answer 
both questions in the affirmative. 


Mitter, 7—The first question which we 
have to determine in this case is whether, in 
a suit’ for measurement brought in the Court 
of the Collector, under the provisions of 
Section 9 Act VI of 1862 of the Bengal 
Council, that officer is competent to deter- 
mine the length of the rod with which the 
measurement, is tobe made. I am of opinion 
that this question ought to be answered in 
the affirmative, 


The whole law relating to the subject of 
measurément is contained in Sections 9, 10 
and 11 of the Act ; and as these Sections 
are intimately. connected with one another, 
I .think it, necessary to quote them in extenso 

‘at the very outset of my judgment for 
facility of reference. 


«> 


Section 9 says —“ Every proprietor of 
“an estate or tenure, or other person in 
“ the receipt of the rents of an estate or tenure, 
“has a right of making a general survey 
“ of the lands comprised in such estate or 
“ tenure or any part thereof, unless restrained 
“from doing so by express engagement 
“ with the occupants of the lands, If any 
‘ person intending to measure any. lands 
“ which he has a right to measure, is opposed 
“in making such measurement by the occu- 
“ pant of the land ; or if any under-tenant or 
“ryot having received notice of the intended 
“ measurement of land held or cultivated 
“by him which is liable to such measuré- 
“í ment, refuses to attend or point out such 


“land, such person may make application — 


“to the Collector, and the Collector shall 
“ thereupon “proceed to enquire into the 
“case in the manner provided for suits 
“under Act X of 1859, and shall passa 
“ decision either allowing or disallowing the 
“ measurement ; and, if the case so require, 
“enjoining or excusing the attendance of 
“any such under-tenant or ryot. If any 
“under-tenant or ryot, after the issue of 
“an order enjoining his attendance, neglects 
“to attend and to point out the land, it 
“shall not be competent to him to contest 
‘‘the correctness of the measurement made 
“or any of the proceedings held in his 
“ absence,” ) 


e 


Section 10 runs as follows :—“ If the - 


“ proprietor of an estate or tenure, or other 
“ person entitled to receive the rents of an 
“ estate or tenure, is unable to measure the 
“ jands comprised in such estate or tenure 
“or any part thereof, by reason that he 
“ cannot ascertain who are the persons liable 
“ to pay rents in respect of the lands or any 
‘< part of the lands comprised therein, such 
“ proprietor or other person may petition the 
** Collector in respeœ of the lands which he 
“ cannot measure as aforesaid, and the Col- 
“ lector shall thereupon, and on the neces- 
“ sary costs being deposited «with him by 
“ the applicant, shall proceed to measure tha 
“ lands and to ascertain and record’ the 
“ names of the persons in occupation of 
“ the same ; or on the special application of 
‘ the proprietor or other person as aforesaid, 
“ but not otherwise, shall procéed to ascertain, 
“ determine and record the tenures and 


‘* under-tenures, the rates of rent payable - 


“in respect of such lands, and the persons 
“ by whom respectively the rents are pay- 
“able, The provisions of Section 67 of 


“Act X of 1859 shall apply to any. 


> 
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“proceeding of the Collector instituted 
“under this Section. Ef after due enquiry 
“the Collector shall be unable to measure 
“the land, or to ascertain or record the 
‘name of the person in occupation of the 
“game ; or if he shall (in any case in which 
“ such special application shall have been 
‘s made as aforesaid) be unable to ascertain 
“who are the persons having tenures or 
‘‘under-tenures in.such lands or any part 
“ thereof, then and in any such case he may 
«© declare the same to have lapsed to the 
“party on whose petition he has made the 
“inquiry. If any person within 15 days 
‘after the Collector shall have recorded 
‘“ the name of such person as being in oc- 
“ cupation of such lands or any part thereof, 
‘oy shall have declared a tenure to have 
“« lapsed, shall appear and show good and 
“ sufficient: cause for his previous non- 
“í appearance, and shall satisfy the Collector 
“that there has been a failure of justice, 
“ the Collector may, upon such terms or 
conditions as he may think proper, alter or 
« rescind his declaration according ‘to the 
“justice of the case save as aforesaid. The 
* decision. of the Collector on all matters 
‘¢ enquired into and determined by him under 
€“ this or the last preceding Section shall be 
« final, unless the same shall be reversed.on 
“appeal therefrom to the Civil Court. 
« Such appeals shall lie to the Zillah Judge 
“orto the Sudder Court, subject to the 
‘ provisions and conditions contained in 
“ Sections 160 and 161 of Act X of 
« 1859.” 


Section 11 'declares—“ All measurements 
‘© made under this Act shall be made by the 
“ standard pole of measurement of the per- 
“« gunnah in which the land is situated.” 


‘Such then being the state of the law which 
. is to guide us in this enquiry, the first 
question which sugges itself is whether 
the measurement referred to in Section 9 is 
to be considered as a “measurement made 
under the Act;” for if this question is 
answered in the affirmative, such measure- 
ment must be made by the standard pole of 
the pergunnah under the express provisions 
of Section 11. I am of opinion that this 
question does not admit of any other answer. 
The right of the landlord to measure the 
lands held by his ryots is declared by the 
first part of Section 9; and as this Section 
is nothing but-a part of the Act, it seems 
to me"to be perfectly clear that every mea- 
surement made in the exercise-of that right 


must be considered as a measurement made | 
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under that Act, and therefore subject to the 
provisions of Section 11, which Section per- 
emptorily lays down that “ all measurements 
“ made under this Act shall be made by the 
“ standard pole of the pergunnah in which 
“the lands are situated.’ When a parti- 
cular right is created or declared by a par- 
ticular law, every act done in the exercise 
of that right must be necessarily considered 
as an act done under that law ; and it must, 
therefore, be done in the mode which that 
law prescribes. In the pfesent case, we 
find that the landlord is authorized to mea- 
sure his lands by one part of Act VI of 
1862; but by another part of that very 
Act, it is peremptorily laid down that all 
measurements made under it must be 
made in a particular manner. How then 
can it be said that the measurement made 
in the exercise of such a right is not a 
made under Act VI of 
1862; or that such a measurement can 
be made in a manner different from that 
which that Act requires. Such a con- 
struction would, in my opinion, completely 
nullify the provisions of Section 11 ; for if 
the landlord is entitled to measure his lands 
with any arbitrary rod of his own selec- 
tion, where was the necessity for making 
a provision. to the effect that all measure- 
ments made under the Act which gives him 
that right must be made by a fixed pole, 
namely, the standard pole of the pergunnah ? 
The right to do an act is, in my opinion, 
inseparable from the mode in which that 
act is required to be done; and if this is 
once conceded, it would follow as a matter 
of course that every measurement made ‘by 
a landlord, under the power vested in him 
by the first part of Section 9 must be con- 
sidered as a measurement made under the 
Act of which that Section is a part; and it 
must, therefore, be made by the standard 
pole of the pergunuah only. 


‘In the next place, the Collector is required 
by the second part of Section 9 to “ enquire 
into the case in the manner provided for suits 
under Act X of 1859,’? aud then to pass 
a decision allowing or disallowing the mea- 
surement ; and it is further declared by the 
last portion of Section 10 “ that the decision 
of the Collector on ali matters enquired 
into and determined by him” under Section 
9 “shall be final, unless:reversed on appeal 
therefrom to the Civil Court.” It is clear 
from these provisions that the decision of 
the Collector under Section 9 has the fuil 


force of a judicial decree between the par- 


ties ; and every measurement made by the 
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landlord on the strength of such a decree 
must be considered in the same light as 
if it were made in @xecution thereof, Whe- 


ther this measurement is made with or with- 


out any further assistance from the Collec- 
‘tor does not seem to me to be very ma- 
terial; for the Collector would be bound to 
give such further assistance if the landlord 
is still opposed by the tenant in making euch 
measurement. Ifthen we are to consider 
that this measurement is a measurement 
made in executi8n of a decree passed under 
Section 9, can it be possibly contended that 
if is not a measurement mado under Act VI 
of 1862, when it is perfectly clear that the 
said Section is nothing but a part of that 
Act? And if this proposition is once ad- 
mitted, does it not necessarily follow that 
the landlord is bound to make the measure- 
ment according to the provisions of Section 
11, which says that “all measurements 


made under Act VI of 1862 must be made 


by the standard pole of the Pergunnah? 
If the measurement made under the provi- 
sions of Section-9 is not a measurement 
under Act VI of 1862, I am aware of: nd 
other law under which such measurement 
could be made. so long as that Act was in 
force. : 


The preceding observations are, I believe, 
sufficient to show that every measurement 
made under Section 2 is a measurement made 
under Act VI of 1862 ; and that the land- 
lord is, therefore, bound to make that mea- 
surement by the standard pole of the Per- 
gunnah under the provisions of Section;11 
ofethat Act.” Let us apply this conclusion 


to the determination of the particular ques- - 


tion under our consideration. 


The landlord in this case came before the 
Collector on the allegation that he wanted 
to measure the lands held by the defendant 
with a particular rod, which he asserted 
was the rod current in the Pergunnab, but 
. that he was opposed in making such mea- 
surement by the -defendant: ‘The defence 
set up was that the rod mentioned in the 
plaint was not the current rod. of the 
Pergunonah, and that the plaintiff had no 
right to measure the Jands in question with 
such a rod. In this state of the plead- 
ings, the ouly point in issue between the 
parties was whether the rod alleged by the 
plaintiff or that alleged by the defendant 
was the standard pole of the Pergunnalt 
within the meaning of Section 11. Now, 
if the landlord is bound to make the measure- 
‘ment by such a pole, as I have already 
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shewn in the previous part of my judgment, 
the Collector is bound to determine this issue 
before he can pass a decision allowing or 
disallowing the measurement. If the rod 
with which the plaintiff sought to measure 
the lands in question was not the standard 
rod which he was bound to use, the defend- 
ant was fully justified in resisting the mea- 
surement upon that ground, and the Col- 
lector would be necessarily bound to deter- 


mine what the proper rod ought to be be- ` 


fore he can decide the case one way ‘or the 
other. ' 


It has been said that there is but one 
question which the Collector has jurisdic- 
tion to decide under Section 9, namely, 
whether the plaintiff has a right to measure 
the lands or not. 
argument, I wish to observe in the first place 
that there is nothing in the words of that 
Section to restrict the number of questions 
to be decided to one. All that it says is. 
that “ the Collector shall proceed to enguire 
‘into the case in the manyer provided for 
“suits under Act X of 1859, and‘then pass a 
“decision either allowing or disallowing the 
“ measurement.” The number of questions 
fo be decided must necessarily depend upon 
the pleadings in each particular case ;' and 
the Collector is, therefore, bound to determine 
every one of them, so long as such deter- 
mination is essential to the right determin- 
ation of the case itself. Then again, the 
last portion of Section 10 declares that “the 
decision of the Collector on all matters” 
arising in suits under Section 9 shall be 
final, &c.; and this language is’ sufficient 
to show that the Legislature must have 
thought that the Collector will have to 
enquire into more “ matters’ -thau one in 
such suits. -But be this as it may, it seems 
tome to be perfectly clear that the right of 
measurement given to the landlord by Act, 
VI of 1862 is necessarily subject to the limi- 
tations prescribed by Section 11 of that Act, 
and the question of the rod must, therefore, 
be considered as inseparable from that of the 
right itself. When the law creates a parti- 
cular right, and at the same time requires 
that that right should be exercised in a 
particular manner, the Court through the 
assistance of which that right is sought to 
be enforced is bound tosee that it is exer- 
cised in zhat manner, and in that manner 
only. In the ease now before us, the only 
right which the law has vested in the land- 
lordis to measure the lands held by his 
tenants with the standard pole of the per- 
gunnah, and the Collector would be certainly 


a 


With reference to this ` 


a 
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wrong if he allows him to measure those 
lands with any other pole. And yet this 
would be thé inevitable result if we hold that 
he has no jurisdiction to determine what 


this standard pole is when that .question is: 


distinctly raised before him. 


Again, the last portion of Section 9 declares 
that “if an under-tenant, or ryot after the 
“issue of an order enjoining his attendance 
“ neglects to attend and to point out the 
“land, it shall not be competent to him to 
« contest the correctness of the measurement 
« made or any of the proceedings held in 
«t his absence.” But if the landlord is to be 
permitted to measure the lands with any rod 
he likes, I am at a loss to understand why 
the latter should be visited with sucha 
_ severe penalty as this for refusing to attend 
during such a measurement. The object of 
the measurement must be presumed to be 
the ascertainment of the exact quantity of 
land in thé occupation of the tenant, and 
this object can be directly attained by the 
measurement, only when it.is made with the 
- proper rod—that is to say, with the standard 
of the perguonah in which the lands 
are situated. Why then, the ryot might 
justly say, am I to waste my time in 
waiting upon my landlord when I see that 
he is going to measure my lands with an 
improper rod.? And why again is he to be 
precluded from contesting the correctness of 
that measurement or of the proceedings 
connected with it if he refuses to attend ? 
The Legislature might have, if it liked, allow- 
ed the landlord to measure the lands with 
any arbitrary standard of his own, leaving 
the question of the proper rod as well as 
that of the area which depends upon it to 
be ‘determined in some future litigation 
between him and the tenant. But when it 
positively declares that all measurements 
made under the Act shall be made according 
to the standard pole of tfe pergunnah, there 
can be no doubt whatever thatit had some 
object iu view in making such a provision. 
Suppose, for instance, that the landlord 
wishes to measure the lands according to the 
mode of measurement prevalent in Turkey. 
. The Bengal ryot is not expected to under- 
atand anything of such a process of measure- 
ment, and yet, as the law stands, he is to 
be visited with the severe penalties above 
referred to, if he refuses to attend while his 
‘landlord is going through a process which is 
perfectly unintelligible to him. 


Tt has been snid that the words ‘‘ié shall 
“not be competent to him to contest the 


THE WEEKLY REPORTER. 


Rulings. 13 


‘ correctness of the measurement or of any 
‘ proceedings held in his absence,” do not 
mean that he will not-be permitted to raise 
the question of the rod in any future litiga- 
tion. I confess that I am by no means pre- 
pared to admit the correctness of this con- 
struction. The words “correctness of the 
measurement” evidently mean dhe correctness 
of the result arrived at by the measurement, 
and the Section makes no exception whatever 
as to any particular ground upon which the 
correctness of this result can be impugned. 
The words are absolute as they stand, and 
the recusant ryot would be precluded, in my 
opinion, from contesting the result of the 
measurement, whether it be upon the ground 
that an improper rod has been used or upon 
any other ground whatsoever. At any rate, 
it seems to me to be perfectly clear that the 
words “ or any of the proceedings held in 
his absence” must necessarily cover all 
possible grounds of objection ; for, as these 
proceedings evidently refer to those held 
after the decision of the Collector, they must, 
as a matter of course, include the matter of 
the rod with which the measurement is made 
subsequent to that decision. 


_ The above view appears to me strongly 
corroborated by the provisions of Section 
10. According to this Section the Collector 
himself is required to make the measurement, 
and it follows therefore that this mensure- 
ment must be considered as a measurement 
made under the Act. If then a question is 
raised before the Collector as to what the 
standard pole of the pergunnah'is, he would 
be bound to determine that question before 
he can proceed with the measurement ; for 
this measurement being a measurement under 
the Act, must be made by the standard pole 
of the pergunnah under the express pro- 
visions of Section 11. It has been said that 
because the Collector would be bound to 
enquire into the length of the measuring 
rod in suits arising under Section 10, it does 
not necessarily follow that he would be 
bound to do the same thing in suits arising 
under Section 9. But the two Sections are 
evidently -cognate to one another. The 
right of measurement claimed under both 
the Sections is one and the same, and indeed 
it is in the first part of Section 9 that that 
right is declared for the purposes of both the 
Sections. The only material difference that 
I find between the suits instituted under 
these two Sections is, that in the one case 
‘the landlord kuows who his tenants are, 
whilst in the other he is obliged to invoke 
the assistance ofthe Collector to ascertain 
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them for him. But this ‘circumstance cannot, 


in my opinion, coustitute any valid reason for 


making any distinction between them so far. 
as the particular point now before us is con- 


cerned. If the right claimed in both cases is 
one and the'same, if cannot be reasonably 
supposed that the Legislature intended to 
allow that right to be exercised in two 
different modes under two Sections so inti- 
mately connected with one another. 


It has been gsaid that there is no such 


thing in existence as the standard pole of 


the pergunnah. There may be some founda- 
tion for the argument if we are to take the 
word standard ‘in its strictest signification. 
But as we have no right to ignore the pro- 
visions of Section 11 altogether, we must 
put the best interpretation upon the words 
of that Section we can. Iam inclined to 
think that those words were intended to 
signify the customary pole used in the 
pergunnah forthe purpose of measuring 
lands held or oceupied by under-tenants 
and ryots. This view is fully supported 
by the decision of a Division Bench of this 
Court reported in page 124 of the 3rd Weekly 
Reporter; and I may also add that it is in 


this sense that the words standard pole of 


the pergunnah have been uniformly under- 
stood by all persons concerned, including the 
parties to the present litigation. But be 
this as it may, I do not think that this argu- 
ment can in any manner affect the question 
now before us. The law requires that all 
measurements under Act VI of 1862 shall 
be made by the standard pole of the per- 
gunnah, and if no such pole is in existence, 
‘the Collector would be bound to disallow 
the measurement upon that ground, leaving 
the party aggrieved to apply to the Legis- 
lature for the abrogation ofa law which is 
incapable of being carried out in practice. 


It has been further said that the Collector 

. himself isthe sole custodian of the stand- 
ard poles of measurement in use in the 

different pergunuahs situated within his 

Collectorate ; and as every question relating 

to such poles of measurement can only be 

determined by the inspection of his own re- 

cords, every. such determination must be 

taken to be a determination made in his 

» ministerial and not in his judicial capacity. 
I confess that I am altogether unable to 

accede to the correctness of this proposition. 


There is no law that I am aware of which® 


sdys that the Collector is the custodian of 
such poles, or that the records of his office 
are the only evidence upon which the length 
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of such poles can and ought to be determin- 
ed. Those records are frequently referred 
to, it is true, whenever there isa dispute 
about the length of the measuring rod ; but 


‘there is no law which says that they are to 


be taken as conclusive evidence for the dè- 
termination of such disputes.. From what 
materials, it. may be asked, have those re- 
cords been prepared? And who were the 
parties by whom those materials were sup- 
plied to the Collector? Every one who has 
any experience on the subject will admit 
that they are nothing more or less than the 
statements made to the Collector from tima 
to time by the zemindars themselves ; and 
even if we allow them to be admitted in 
evidence against the ryots who were no par- 
ties to them, either on the ground of their 
antiquity, or on the ground that they have 
been admitted as such by a long and uniform 
course of practice, I do not see the slightest 
reason for holding that we are bound to 
accept them as conclusive evidence on a 
question of such vital importance, But 
assuming for the sake of argument that they 
are entitled to the fullest weight which -is 
sought to be attributed to them, I am still 
at a loss to understand why the decision of 
the Collector on the length of the standard 
pole should be considered as a decision pass- 
ed in his ministerial capacity, merely because 
that decision is based upon such materials. 
The records of a’court of justice or of any 
other public office might be legally entitled 
to be considered as conclusive evidence on a 
particular question of fact ; but I am utterly 
af a loss to understand why the determina- 
tion of that question should be held to be a 
determination made in a ministerial capacity, 
merely because it is made on the strength 
of such records. The officer making the | 
determination might ministerpret those re- 
cords in various ways, or he might mistake 
some other records for them; and it would, 
therefore, be certainly wrong to contend 
that such a determination does not require 
any judicial discrimination. Again, if the 
length of the measuring rod is to be at all 
determined by the Collector before he passes 
a decision under Section 9, this determina- ` 
tion must be considered as a determination 
made during the trial of the suit instituted 
under that Section. How then can it be 
said that a part of the proceedings held by 
the Collector during the trial of such suits, is . 
to be taken as a proceeding held judicially ; 
aud that another part of those very proceed- 
ings relating to a question of the highest 
importance to the parties, is to be considered 
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as a proceeding held in his ministerial eapa- 
city? At what particular stage of the trial, 
it may be asked, does the-Collector cease to 
be a judicial officer ; and what reasonable 
ground is there for making such a distinc- 
tion? It has been said that the order pass- 
ed by the Collector on the length of the 
measuring rod is to be considered as an 
order, not passed in the course of the trial 
held under Section 9, but as a separate. or- 
der passed under Section 11. I am of 
opinion that there is no force whatever in 
this argument. There is nothing in the 
wording of Section 11 which provides for 
the passing of any separate order of any 
kind whatever. All that it says is that 
every measurement under the Act shall be 
made by the standard pole of the pergunnah ; 
and if we read these words apart from 
those of Sections 9 and 10, there is_ not 
the slightest ground for holding that 
the Collector is to pass any order what- 
ever as to the length of the measuring rod. 
If the provisions of Section 11 do not apply 
to the suits brought under Sections 9 and 10, 
there is no other Section of Act VI of 1862 
to which those provisions can apply ; and 
this one fact is sufficient to show that the 
three Sections must be read together as con- 
stituting the entire law on the subject of 
measurement., 


Lastly, I wish to observe that the ques- 
tion of the measuring rod is the only ques- 
tion which can arise in the majority of suits 
instituted under Sections 9 and 10. The 
abstract right of the plaintif to measure, 
apart from the question of the rod with which 
that measurement is to be made, is put in 
issue in those cases only in which his right 
as a landlord is dénied iz ¢oto, or in ‘which 
express engagement barring such measure- 
ment is put forward as a defence. These 
cases, it must be admitted, are comparatively 
rare, Why then are We to suppose that the 
Legislature went to the length of providing 
for such-a class of suits as those contem- 
plated by Sections 9 and 10, if it did not 
intend to provide for the disposal of the 
only question which ordinarily arises be- 
tween landlords and tenants in this country 
in connection with the subject of measure- 
‘ment. 


It has been said that the decision of this 
question might be conveniently deferred, 
until a sult for enhancement is actually. 
brought by the landlord. I confess that J 
nm wholly unable to find any valid founda- 
tion for this argument, If the question óf 
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the measuring rod is determined in the pre- 
sent suit, and the lands are actually men- 
sured with the proper rod thus determined, 
it might be reasonably expected that the 
parties would come to an amicable settlement 
between themselves, and thereby obviate the 
necessity for further litigation either for en- 
hancement or for abatement of rent. Why 
then are we to leave an important question 
like this unsettled and thereby multiply liti- 
gation, when it is perfectly clear from the 
above remarks that that question can be de- 
termined as satisfactorily in the present suit, 
as in any other suit which the parties might 
afterwards choose to bring agiinst one 
another. Surely the duty of the Court is 
to prevent multiplicity of suits, if it can pro- 
perly do so without usurping jurisdiction ; 
and I see nothing in the provisions of Act 
VI of 1862 to justify the contention that 
the Collector has uo jurisdiction to deter- 
mine the length of the measuring rod in a 
suit brought under Section 9 of that Act. 


The next question to be determined in 
this case is whether the decision of the 
Collector on the length of the standard pole 
is appealable or not. With reference to this 
question, I have but very little to say. I 
have already shown that the Collector is 
fully competent to determine the length of 
the standard pole in his judicial capacity ; 
and it would therefore follow that this de- 
termination would be liable to be appealed 
to the Civil Court under the express word- 
ing of the last portion of Section 10, which 
says that the decision of the Collector on 
all matéers enquired into or determined by 
him under the last preceding Section 
(namely Section 9) shall be final, unless re- 
versed on appeal therefrom to the Civil 
Court. In the face of these words, it is 
impossible to contend, if the Collector has 
jurisdiction to enquire into and to determine 
the length of the standard pole, that his 
decision on that point would not be liable to 
an appeal to the Civil Court. 


For the above reasons, I am of opinion that 
both the questions referred to the Full 
Bench ought to be answered in the affirma- 
tive. 


Phear, J.—The question referred to us 
is as follows :— 


When the right of a proprietor to make 
(under Section 9 of Act VI of 1862, Bengal 
Council) a measurement of a tenure is dis- 
puted solely on the ground that the pole with 
which the measurement: is intended or 
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attempted to be made is not the standard 
pole of measurement of the pergunnah (as 
provided in Section 11), and the parties are 
at issue as to what is the true length of the 
standard pole, has the Collector jurisdiction 
to enquire into and decide the question as to 
what is the true length of the standard pole ? 
And if the Collector does decide that ques- 
tion, is there any appeal from his decision ? 


The 8th Section of Act VI of 1862, 
Bengal Council,®is in these words :— 
& Every proprietor of an estate or tenure, or 
- “other person in the receipt of an estate or 
“ tenure, has a right of making a general 
“survey of the lands comprised in such 
“estate or tenure, or any part thereof, 


‘“‘unless restrained from doing so by 
“express engagements with the occu- 
“pants of the lands. If any person 


‘intending to measure any lands, which he 
“has aright to measure is opposed in making 
“ such measurement by the occupant of the 
“land ; or if any under-tenant or ryot having 
«received notice of the intended measure- 
“ment of land held or cultivated by him 
“ which is liable to such measurement re- 
« fuses to attend or point out such land, such. 
« person may make application to the Collec- 
“tor, and the Collector shall thereupon pro- 
‘‘ ceed to enquire into the case iù the man- 
“ner provided for suits under Act X of 
“1859, and shall pass a decision either allow- 
‘ing or disallowing the measurement, and, 
“Cif the case so require, enjoining or excusing 
“ the attendance of any such under-tenant or 
“ryot. If any unfler-tenant or ryot after 
“ihe issue of an order enjoining his atten- 
“dance neglects to attend and to point out 
“the land, if shall not be competent to him 
t to contest the correctness of the measure- 
“ ment made or any of the proceedings held 
‘Cin his absence.” 


There is no doubt a want of precision ‘in 
the language which is here employed; and 
it is not at first sight very clear by what 
considerations the Collector is to be guided 
to his decision either allowing or disallowing 
the measuremeut, and ‘if the case require, 
“enjoining or excusing the attendance of 
“any such under-tenant or ryot.” Taking 
by themselves the words which apply ouly 
to the first mentioned of the two alternatives, 
and disembarrassing ourselves for the mo- 
ment of the rest of the Section, we have. 


“ If any person intending to measure any 
“land which he has a right to measure is 
“opposed in making such measurement by 
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“the occupant of the land, s 
‘t make application to the Cc 
‘Collector shall ‘thereupon 
“quire into the case, and 8 
“sion either allowing or 
‘í measurement.” ? 


The expression ‘ enquire 
is undoubtedly large and sc 
nite. I understand it as b 
to ‘inquire into the grounds 
tion ;” and I cannot gather f 
itself the smallest indicati 
position referred to is confine 
denial of the right to measur 


It therefore seems to me, t! 
standing thus alone gives 1 
discretion to disallow the me 
withstanding that the applica 
to measure which is spoken 
diately preceding words. Ii 
can discover nothing in the ¢ 
its operation in this respec 
there may very well be goo 
the proposed measurement 
allowed to take place, indep 
general right of the applic 
such—for instance as may be 
state of the crops. I suppose 
intended that the Collecto 
effect to these, because it | 
sufficient to endow him witl 
power, and has said nothing 1 
If then the Collector may, i 
decision, look at matters at! 
which bear upon the ques 
not the applicant has a legal 
sure as defined in the 9th 
length of the rod, with whic 
ed to measure one of them ? 
migbt certainly be disposed 
it would be of small consi 
ryot or to any one else, v 
length of rod the proprietor 
suit of measurement. If o 
length of that rod be known 
given unit, the numerical r 
by employing it could of co 
converted into any desired 
arithmetical process. ` Th 
however, has made it imp 
proprietor to use a particular 
sure ; for the 11th Section de 
“ measurements made under 
“ be made by the standard p 
% ment of the pergunnah in 
“is situated.” The purpose 
is, as it seems to me, to giv 
a protection to the under-ten: 


occupant of the land. It is clearly implied, 
I think, in Section 9 that it is the duty of 
the under-tenant or ryot to be present on 
the occasion of making the measurement, 
and that he may be in some way bound by 
that measurement, unless he has earned a 
right to object to its correctness by having 
contributed, so far as lay in his power, to- 
wards making it accurate. In this view, it 
seems to be only just that he should not be 
called upon to work with or to assent to the 
use of any other instrument of measure- 
ment than one with which he is already 
familiar ; and it appears to me to be part 
at least of the object of Section 11 to se- 


cure to him protection in this respect. If 


I am right in this opinion, it follows, I 


` think, that the Collector in the case of any 


application to him under Section 9 is bound 
to give effect to Section 11, and therefore 
to consider as an element material to his de- 
cision whether or not the proposed measur- 
ing rod is the standard pole of measurement 
of the perguunah, whenever this question is 
raised by the opponent of the application. 
If Section 11 is to be disregarded by the 
Collector, it must become, so to speak, a dead- 
letter, for there is, as far as I know, no 
other tribunal which can enforce it; and 
it will be hardly disputed that the recog- 
nized rules of construction forbid our com- 
ing to such a conclusion as this if we can 
reasonably avoid it. And, indeed, I am 
unable to perceive any reason why Section 
11 should be excluded from the Collector’s 
consideration in this matter. It is undoubt- 
edly part of the law which the Collector 


dust have before his eyes, whenever he 


tertains an application under Section 9. 
, XI cannot find auy ground for holding 
that the only issue which can arise on such 
an application is the issue whether or not 
the right to measure as specified in the 
first part of the Section exists. Ou the 
contrary, as I have already pointed out, the 
primary meaning of the words of the Sec- 
tion seem to me to imply, that in the view 
of the Legislature there might be a good 
reason why the Collector should disallow 
the measurement even though the applicant 
‘possessed such a right to measure. 


But, further assuming, that the right to 
measure is the only matter upon which the 


‘Collector has jurisdiction to adjudicate, it 
appears to me that the Legislature has made 


the length of the measuring rod an element 
in it. If Section 11 has any operation at 
all, it necessarily, I think, affects the gene- 
rality of the words which coustitute the de- 


finition.of the right to measure in Section Y. 
While Section 9 says that ‘every proprie- 
tor of an estate, &c., has aright of making 
“ a measurement of the lands comprised in 
“such estate unless restrained from doing 
‘so by express engagement with the ocen- 
“pants of the ‘lands;” Section 11, as I 
understand it, states just as positively and 
without any qualification whatever, that 
every measurement made in exercise of this 
right, “ shall be made by the standard pole 
of measurement of the peggunnah in which 
the land is situated.” What is this but a 
limitation on the general right to measure ? 
It appears to me as the effect of the two 
Sections that the proprietor thus obtains a 
right to measure in a particular mode only ; 
and consequently if he proposes to measure 
in any other mode, he is attempting to do 
that which the Act gives him no right to do; 
and upon objection made by the occupant of 
the land. the Collector ought to disallow the 
measurement. 


Whether, therefore, the Collector can or 
cannot under Section 9 take cognizance of 
any other form of opposition to the making 
of the measurement than a denial of the 
right to measure, if appears to me in either 
alternative that the first questiou put to us 
must be answered in the affirmative. 


It is with great hesitation and diffidence 
that I have come to this conclusion, because 
I know that three out of the seven Judges 
by whom this case has been heard dissent 
fromit; and that circumstance alone neces- 
sarily obliges me to distrust the soundness 
of my own views. Actuated by this feeliug, 
Ihave re-considered with my best atten- 
tion the Sections upon which the question 
depeuds ; and I am bound to say that I find 
myself still unable to put any other cou- 
struction upon them than that which I first 
arrived at, and which I have now endea- 
voured to justify. So far as my knowledge 
in the English language enables me to speak, 
I should say confidently that the framers of 
Section 9 designed to submit to the adjudi- 
cation of the Collector other issues than the 
mere right to measure, as that right is in 
that Section defiued. The words seem to 
me very distinctly to enunciate that tho 
application of a person who has such a right 
to measure, may under some circuinstancea 
be proporly disallowed by the Collector. [ 
do not forget that common sense (which is 
sometimes supposed to be quickened in ity 
operation by being veiled under the plira- 
svology of well-kuown judicial writers) res 


quires us to regard the intention: of the 
Legislature as the end which judicial inter- 
pretation of legislative enactments should be 
directed to effect. In truth, if the inten- 
tiou of the Legislature is manifest, I need 
no authority to convince me that it furnishes 
the safest clue to the sense in which the 
“Legislature desires particular words to be 
understood. But. unfortunately, in the 
instance before us, the language which we 
are called upon to interpret and to give 
effect to, is itself the only source from which 
we can gather the intention of the Legisla- 
ture. The task of discovering this inten- 
tion is, therefore, none other than that of 
juterpreting the language ; and the fulerum 
of the lever which is to remove our difficulty 
is without a point of support. 


We are not now concerned with the 
“ standard pole’? itself. What may or may 
not be the standard pole of measurement in 
any given pergunnah must be a mixed 
question of fact and law, such as admits of 
‘being determined in the ordinary way by 
any tribunal which is properly called upon 
to entertain it. And it is quite possible 
in some pergunnahs the Collector may have 
within his own catcherry matter of record 
or quasi record which may afford conclusive 
evidence on the point. Some desultory dis- 
cussion óu this topic took place during the 
argument of the case before us; but I only 
refer to it here for the purpose of saying 
that, in my opinion, it is not material to our 
decision on this reference. 


The answer to the second question which 
has been put to us flows almost immediately 
from the answer given to the first. If it 
falls within the jurisdiction of the Collector 
to hear and determine an objection to the 
Jength of the measuring rod, his decision 
thereon may, by virtue of the last provi- 
sions of Section 10, be appealed against 
by an application to the Civil Court, unless 
it is expressly saved from such appeal—and 
this it clearly is not. Hence I am of opinion 
that the second question also should be 
answered in the affirmative. 


Jackson, J—We have not had in this 
case the advantage of argument on both 
sides, because the vakeel for the defendant, 
respondent, hos joined the plaintiff, appel- 
lant’s vakeel in seeking to obtain from the 
Court a recognition of the Collectors 
power to determine judicially; the “pole” 
by which a zemindar is to carry out a mea- 
surement ordered under Section 9 Act VI 
of 1862, B, O. : 
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As I have been concerned in several of 
the decisions which have been cited, I wish 
in the first place to advert to what appears 
at first sight to be an inconsistency in 
those decisions ; and I feel the more neces- 
sary because I find myself quoted by Mr. 
Justice Macpherson in his referring order 
as having held in the XI Weekly Reporter 
that the Collector had zoż, and in the V and 
VII that he had, jurisdiction to decide the 
point. 





In the earliest case in 5 Weekly Reporter, 
page 17 (Act X Rulings) I shortly stated my 
opinion that the order 
of a Collector under Sec- 
tion 11 was not subject to 
appeal ; and I rested this 
Opinion on the statement 
that the Collector was the 
depository (as the fiscal 
chief of the district) of 
the standard pole of each 
pergunnah, and that his 
declaration on this point is binding. 


I believed at that 
time, and I still be- 
lieve, that almost 
everywhere there is 
in the Collectorate an 
actual standard for 
each pergunnah. or 
part of a pergunnah, 
which the Collector 
could produce if call- 
ed upon to do so. 


In the next case, in which as well as in 
the preceding case, I had the benefit of Mr. 
Justice Kemp’s assistance, I used, in giving 
judgment, the word “ decision” in respect of 
the determination by the Collector or Deputy 
Collector, and according to the marginal — 
note we appear to have held that this was 
a decision without appeal. 


I would call attention, however, to the 
words near the bottom of the second column 
(page 239, Volume VII, Weekly Reporter). 
I there speak of. the question as to the 
standard pole as one of which the judicial 
determination would properly arise in execut- 
ing the award of the Collector. The word 
“judicial”? appears to have crept in by 
inadvertence ; because in the very next para- 
graph, over the page, I point out that it is 
in a suit for enhancément that the parties 
will have the opportunity of establishing 
judicially what the standard pole of the 
pergunnah is. 


It has thus been my view throughout, 
though certainly more fully and distinctly 
stated in the case in XI Weekly Reporter, 
that the size of the pole was not a matter 
to be tried judicially under Section 9 of 
Act VI of 1862, but one to be certified by 
him: as a public officer or settled in the 
execution of his award. 


I have always affirmed that the real cons 
test on this point must arise when the land: 


See nee 
lord proceeded to make use of the résults’ of 
his measurement by enhancing the ryot’s rent. 

To the opinion thus gradually and mature- 
ly formed I now fully adhere ; and I regret 
to find that the opinion of the majority of 
this Bench is the other way, because while 
a decision affirming my view would have 


finally disposed of the point (the wording of 


of the recent Act being so much more 'un- 
mistakeably in favour of that view), the point 
will inevitably arise again in cases under the 
Bengal Act VIII of 1869, and the present 
decision will conclude nobody. 


The whole question resolves itself into 
this, what is the connection between Section 
11 and Section 9 of Act VI? 


' The appellant’s argument is that Section 
11 is to be read in direct bearing upon the 
declaratory part of Section 9, as an express 
limitation of the zemindar’s right to measure, 
that this right is only a right to measure by 


the standard pole of the pergunnah ; and if 


the ryot can.show that the zemindar intends 
to meusure by a pole other than the standard, 
he puts him out of Court and shows that he 
is not entitled to the aid of the Collector. 


Now, the first idea which presents itself 
to me upon this contention is that if the 
Legislature meant this, 1t was so very easy 


to say S0. 


The provisions relating to measurement 


in a less stringent form were embodied in 
the Imperial Act X of 1859, Section 26. 


The Lieutenant-Governor’s Council were 
not satisfied with these provisions, and they 
repealed the Sections as to the Lower Pro- 
vinces of Bengal, and inserted in the amend- 
ing Act three new Sections, IX, X aud XI, 
of which the first (Section IX) is an altera- 
tion of the repealed Section 26, aud the 


other.two contain fresh matters. 


Tt is rather remarkable that Section 9, 
while it leaves virtually unaltered the pro- 
cedure part of the old Section, very materi- 
ally alters the terms in which the right to 
measure is declared. 


The original Section first laid down the 
cases in which the zemindars should be 
entitled to measure the lands of particular 
‘under-tenauts or ryots, and then affirmed the 
right to make a general measurement of the 
lands in his estate, unless restrained &c. 


Instead of this, the new Section 9, striking 
out the provision for measurement in parti- 


doing ; 
under-tenant is bound to attend on 
measurement and has refused after notice. 


sion that an under-tenant 
attend shall be debarred from contesting the 


words may be I cannot tell. 
refer to the inquiry, because the penalty 








cular cases, declared a right to make general 


measurements of the lands comprised in 
estates or tenures or any part thereof, unless 
restrained by express engagement. 


Now; as the Bengal Council were altering 


the form in which the right to measure was 
declared, if they had intended to limit that 
right by making ita condition precedent 
that the zemindar should intend to measure 
with the standard pole of the pergunnah, 
surely the inference is irregistible that they 


would have inserted this restriction in Sec- 
tion 9, instead of placing it where it is to 


be found in Section 11 with a distinct Sec- 
tion intervening. 


And not only so, but in this case the suc- 
ceeding parts of the Section must likewise 
have been altered, and provision must have 
been made for an award upona dispute as 
to the pole.of measurement ; but the Section, 


precisely like Section 26, provides two orders 


for two contemplated cases, viz., where the 
measurement is opposed the Collector is to 
allow or disallow measurement, aud where 
the ryot refuses to attend, is to enjoin or ex- 
cuse his attendance at such measurement. 


From the absence of any such words, I 
am justified in concluding that as the words 
“enquire into the case” occur in both 
the Sections, they mean the same thing 
in both situations, and that the case to 
be enquired into is that which the Sec- 
tion itself in both cases suggests; name- 
ly, in the first class of cases, whether tha 
applicant is entitled to measure and is not 
restrained by express engagement from so 
and in the second, whether the 
the 
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Both Sections conclude with the provi- 
neglecting to 


correctness of the measurement made in 
his absence; and the amending Act adds 
the words “ or any of the proceedings held.”’ 
What the precise efficacy of these added 
They cannot 


does not attach until after the issue of an 
order enjoining his attendance, and the 
order must follow the inquiry. 


Then it is clear that no argument can be 
founded on the use of the words ‘‘ correctness 
of the measurement,” because they occur in 


‘the first Act which was silent as to the pole 


as well asin the Act by which the pole ig 
introduced, i 


I do not feel myself under any necessity 
of suggesting the purpose for which the 
lith Section was introduced into the Act, 
or in what mode it was to be applied ; but 
I can certainly see nothing which induces 
me to believe that it was intended by coup- 
ling that Section with the last words of 
Section 9 to bind an under-tenant who has 
absented himself as to the pole by which the 
area of his land is to be determined. What, 
indeed, is the meaning of the words “ stand- 
ard pole” as gsed in this Section? In 
what sense is the word “ standard? em- 
ployed? If in its strict technical seuse, 
then the standard must exist somewhere to 
refer to; and it must be decisive, leaving no 
room for evidence to be adduced by the 
parties. But if in a more popular sense, 
to denote the exstomary pole, what is the 
result ? Let us suppose that a zemindar 
in Mouzah Gopalpore wishes to measure the 
lands of aryot, is not opposed, and mea- 
sures actually with a russee of 80 cubits ; he 
then proceeds ‘to measure another holding, is 
opposed, applies to the Collector, obtains an 
adjudication that the standard is of such di- 
mensions that the russee measures 85 cubits. 
He then goes on to a third case in which 
the ryot absents himself, and profiting by his 
absence the zemindar mensures by a russee 
of 60 cubits, by which result according to 
one view of the case the ryot is bound. 


Which of these is the correct standard, 
and by which of them js the zemindar to 
measure on the next occasion, as he is bound 
by, law to measure by the standard pole ? 


Or if three suits or fifty are commenced 
against different ryots, the Collector must 
determine according to the evidence in each 
case; and one ryot may succeed in making 
out a pole of 8, one of 9, and others of 
10 cubits ; which of these is the standard 
pole ? 


The chittas of a measurement made under 
this Act should, I take it, set forth that the 
pole or russee employed had been one of so 
many cubits or feet, as the case may be, be- 
ing the standard pole or russee of the per- 
gunnah, 


Now, let us suppose, the notice and appli- 
cation being silent as to ‘the pole, that the 
ryot either does not oppose the measurement 
or contests the right to measure on grounds 


unconnected with the standard pole ; and that? 


in the latter case, the Collector has simply 
affirmed the right to measure. The zemin- 


dar proceeds to mensure assuming the stand- 
ard or customary pole to be as above-stated. 
Suppose the ryot then to say—“ I do not ad- 
“ mit or deny the pole or russee with which 
“ ycu are measuring,” and in these circum- 
stances the areaisrecorded in the chittas. 
Can it be argued that the ryot would be bound 
by the measurement so made? If he signed 
the chittas, he would probably be taken to 
have admitted that the land measured did 
actually contain so many beegahs measured 
by a russee or pole of a particular kind,. but 
no more. If he did not sign the chittas, 
I apprehend he would not be bound by them 
in any particular case, but the zemindar would 
have to prove his measurement. 


Now, when the law directs that a ryot 
absenting after notice to attend, shall not be 
permitted to question the correctness of the 
measurement made, I conceive it is only 
intended to place him in the same position 
as if he had signed the chittas. No differ- 
ence is made between cases in which the 
standard has been put in issue, and those in 
which Can it be contended 
that the Legislature intended to punish the 


it has not. 


ryot for his contumacy by allowing an ez- 
parte decision against him of a question of 
which‘he had no previous notice. 


But if the question of standard may be so 
decided, so may other questions, such as 
rates, the quality of the land, the advantages 
of position, and even the right of occupancy. 


For it is contended that, because the Act 
prescribes by what pole measurements shall 
be made, if the zemindar gives out that he 
intends to measure by a specified pole, and 
the ryot disputes his liability to be measured 
with such pole, this gives the Collector 
jurisdiction to determine judicially, not only 
whether the zemindar has a right to mea- 
sure, but also whether the pole by which he 
intends to measure is the standard pole of 
the pergunnah, ' 


r 


1870.] Full Bench 


* Note.—Ofcourseit is clear 
that if the law declared that 
the zemingar should have a 
right to measure by a parti- 


‘eular rod at a particular time 


of year, or to measure the 
lands of certain ryots, the 
Collector would have to de- 
termine whether the ryot in 
question belonged to such 
class, and would order a mea~ 
surement by such rod at such 
time of year, 

Here if the-zemindar asked 
for leave to measure by a rod 
other than the pergunnah rod, 
the Collector, I presume, would 
simply dismiss his application 
onthe ground that he wished 
to do something which the 
law forbad. 

So, if Section 11 direct- 
ed, that measurements made 
under this Act should be made 
in the month of Deceuiber, 
and the zemindar applied for 
an order to measure in June, 
the Collector would dismiss 
the application ; or if having 
obtained an order allowing 
measurement with or without 
specification of time, the ze- 
mindar went on to measure in 
June, his measurement would 
probably be void, and so per- 
haps it might if the ryot after- 
wards showed that he had 
measured with another than 
the pergunneh rod. 


and lind his land measured 
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- Butthe Act in another place declares 


that certain ryots 
have a right of 
occupancy; hence 
ifazemindar gives 
notice that he in- 
tends to measure 
the lands of te- 
nants not having 
such right, and 
those of A. B. 
among them, and 
if A. B. 
that he has such 
right, this by pari- 
ty of reasonivg will 
give the Collector 


jurisdiction to de- | 


termine, on an ap- 
plication to mes- 


“Bure, whether A. 


B. has or has not 
a right of occu- 
pancy. And in 
like manner if A. 
B., was described 
as a ryot not hav- 
ing aright of oc- 
cupancy, and after 
an order to attend 
the measurement 
absented himself 
under that deserip- 


tion, he would be concluded by the entry in 


the chittas.* 


Again; Section 17 Act X of 1859 de- 
clares what shall be grounds for enchanciag 
the rents of ryots having a right. of occu- 
paucy. Suppose that the zemindar gives 
notice of his intention to measure the land 


‘lield by A. B. on the ground, say, that he 


holdsanore land than he pays rent for, and 
the ryot denies this allegation, is the Col- 
lector to try this questiqn also? And yet 
these questions, all arising out of provisions 
of the Act, would find a place in a proposition 
for measurement just as naturally, as a de- 
claration of the pole with which, if the 
measurement was allowed, the landlord in- 


tended to measure. 


And suppose that after the contest and 
adjudication, the ryot sabsenting himself,— 
the zemindar after all measured with a 
different pole from that found by the Collect- 
or ! Or suppose that sfter an adjudication 
by a Deputy Collector in the mofussil upon 
evidence that 8 cubits made a pole, it turned 
out that there was a staudard pole in the 
 Collector’s records, of 10 cubits ! 





oe 


— — — me 


asserts 





The illustrations of .what this theory 
would bring us to are endless, and I cannot 
believe that any such thing was intended by 
those who framed the Act, 


What the Legislature designed in enacting 
the procedure, as well as the declaration 
contained in Section 26 of Act X, appears 
to me very comprehensible and very simple, 

The last Clause of Section 17 had declared 
it to be a ground of enhancing the rent ofa 
ryot having a right of occ&pancy (and it 
might also doubtless be aground for enhanc- 
ing other ryots under Section 13,) that the 
quantity of [and held by him kad been 
proved by measurement to be greater than 
the quantity for which rent had previously 
been paid by him, 


It was, consequently, necessary to enable 
zeminodars to lay the foundation for such 
suits. The right to measure was, therefore, 
in certain cases (afterwards more loosely) 
declared, and to provide for cases in which 
the exercise of the right might be resisted, 
the Collector was empowered to receive the 
application and to enguire into the case, and 
ufter inquiry to allow or disallow the 
measurement. 


This was the scope of tha Collector’s 
inquiry both under Act X of 1859 and under 
the amending Act. 


But the latter Act required that all mea- 
surements made under this Act should be 
made by the “standard pole,” not that Col- 
lectors allowing measurements should order 
them to be made with such poles. 


And as the Act stands, the zemindar 
would not be bound to disclose by what pole 
he intended to measure, nor the ryot to 
raise the issue, and if it were not a matter 
of convenience we should not hear a word 
upon the subject at this stage of the proceed- 
ings: 

For, evidently, according to my reading 
of the law, the real contest on this point 
would arise when the zemindar having 
assured himself of his ground gave his notice 
and commenced his suit for enhancement. 


But it suits both parties to obtain some 
expression of opinion as to the real standard, 
though I greatly doubt whether they con- 
template being bound by that opinion. 


o Lhe Judicial Committee of the Privy 
Council in the Hutwa case* (XII Moore, page 
22) speak of ‘‘ those summary proceedings 


* 9 W. R, p. 1d. 
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“ touching the fact of the right of possession 
“which are in India the ordinary prelude to 
“ regular suit for the determination of a 
“ disputed title.”’ 


This is a characteristic of Indian litigation, 
parties continually seek to obtain irregular 
decisions on a question in dispute by availing 
themselves of a procedure .contrived for a 
different purpose. Precisely in the .same 
manner, under the guise of an application 
for a certificate ander Act XXVII of 1860, 
petitioners and opponents both endeavour to 
lead the Courts (and they often succeed) in- 
to an adjudication of the right to property. 


But it is asked, why are we to remit the 
parties to another suit wheu they are before 
the Collector, and in this case the applicant’s 
vakeel, Baboo Kaleo Mohun Doss, pathe- 
tically asked our consideration for the poor 
ryot, the respondent, who asked for a 
decision zow. 


The answer is that the law does not con- 
template and does not allow it. 


As for the sake of determining titles to 
property, so in the ease of claims to enhance- 
ment of rent, the law prescribes a regular 
suit, upon an ad valorem stamp, in which 
suit all the issues necessary to be determined 
for a decision upon the right are to be raised 
and has allowed application to the Collector 
upon an 8 annas stamp only for the .purpose 
of having a measurement allowed or dis- 
allowed. 


We have nothing to do with the policy of 
the Act, nor; I think, ought we greatly to 
concern ourselves with the result of our 
decision, which we are bound to give upon 
a right construction of the law. But it 
does add to the strength of my convictions 
in this case to believe that the decision I pro- 
pose te give would keep such proceedings 
within their proper limits, and that we 
should hear Jess applications to measure and 
the apprehensions of ryots would thus be 
greatly quieted if extraneous questions were 
rigidly excladed. 


I have stated thus my own views of the 
matter, but I desire to add that I entirely 
concur in the judgment of the Chief Justice, 
which I have had the advantage of seeing, 
‘upon the mere construction of the Sections, 
and in the answer which he would give toe 
the question put. 


The second question whether, if the Col- 
lector has authority to determine the pole of 
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measurement in a judicial way, an appeal 
will lie to the Judge, must of course be 
answered in the affirmative. This really does 
not admit of an argument. 


Kemp, J—The questions referred are, 
1st,— When the right of a proprietor to make 
(under Section 9 of Act VI of 1862, B. C.) 
a measurement of a tenure is disputed solely 
on the ground that the pole with which the 
measurement is intended or attempted to be 
made is not the standard pole of the per- 
gunnah (as provided by Section 11), and the 
parties are at issue as to whatis the length 
of the standard pole, has the Collector 
jurisdiction to enquire into and decide the 
question as to what is the true length of the 
standard pole ? 2nd,—If the Collector does 
decide that question, is there any appeal from 
‘his decision ? 

Yam of opinion that both questions must 
be answered in the affirmative. 


In the case before us, the plaintiff, the 
zemindar, instituted a suit under Section 9 
Act VI of 1862, B. C., claiming the right to 
measure the land of the defendant. 


The defendant did not in any way ques- 
tion the right of the plaintiff on the ground 
of any contract prohibiting the plaintiff 
from measuring his lands. On tha contrary, 
the defendant did not dispute the right of 
the plaintiff to measure, but he opposed the 
measurement simply because the plaintiff 
wished to measure the land, not by the stand- 
ard pergunnah rod, but by a rod of a smaller 
dimension. The parties were at issue on 
the question of the length of the standard 
rod. 


The defendant, I may observe, obtained 
from the Collectorate the measurement of 
the standard rod. 


Section 9 of AcwVI of 1862 gives every 
proprietor of an estate or tenure, or other 
person in the receipt of the rents of an 
estate or tenure, the right to measure, 


There is no dispute as to the plaintiff 
being the proprietor, and his right to measure 
is admitted ; but itis a right which must be 
exercised properly and not arbitrarily, 


What did the opposition of the ryot 
consist in ? He opposed the measurement 
because the zemindar, the proprietor, was 
about to measure his tenure, not by the 
standard rod of the pergunnah, but by an 
unauthorized rod of his own creation, 


ge ee 


nil 
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It was the opposition of the.ryot which 


led to the reference to the Collector. 


The Collector under the law must pass a 
decision either allowing or disallowing the 
measurement ; and before he can do so, he 
must in my opinion decide upon the issue 
raised between the parties, viz., what is the 
I do not find any thing in the 
law restricting the Collector’s jurisdiction to 
cases in which the ryot opposes the zemindar, 
because under the terms of the pottah the 


Standard rod. 


latter is not entitled to measure. This may 


be the most common form of objection; but 
the law does not say that this is the only 
form in which an objection toa measurement . 
The Collector is to try and 
décide all cases in which there is an opposi- 
tion to the right of the zemiudar to measure. 

It may be that in some Collectorates the 
standard pergunnah pole is deposited, while 
But in 
either case, the Collector must decide what 
is the standard pole, taking evidence, if neces- 
sary, to enable him to pass a decision on the 


can be made. 


in others such may not be the case. 


question. 


Any decision passed by the Collector ig 
under Section 10 of Act VI of 1862, B. C., 


appealable to the Zillah Judge. 


Bayley, J.—I concur in the judgment 
delivered by Mr. Justice L. S. Jackson. I 


consider that his construction of Sections 9, 


10 and 11 of Act VI of 1862, B. C., is the 
correct construction, and that it is so for the 
reasons given by the learned Judge.. I 
think too that Section. 11 is quite distinct 


from Sections 9 and 10. 

I further “think that- the 
Sections 37, 38 and 41 of Act 
B. C., support this view. l 

I would answer both the questions as 
posed by Mr. Justice L. S. Jackson. 


Couch, C. J.—-The question referred to us 
isa general one :—‘ When the right of a 
“ proprietor tó make (under Section 9 of Act 


“VI of 1862, B. C.) £ measurement of a 
“ tenure is disputed solely on the ground 
“ that the pole with which the measurement 
“is intended or attempted to be made, is not 
“the standard pole of measurement of the 
‘“ pergunnah (as provided in Section 11),and 
“the parties are at issue as to what is the 
“length of the standard pole, ‘has the Col- 
“lector jurisdiction to enquire into and 
“decide the question as to what is the 
“true length of the standard pole? And 
“if the Collector decides that question, is 
“ there any appeal from his decision ?” ; and 
I therefore answer it without reference to 
: the facts of the case in which it has been 
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VIII of 1869, 
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raised by the Division Court. In my opi- 
nion, it ought to be answered in the nega- 
tive. 


Section 9 of Act VI of 1862, B.C., begins 
by declaring that every proprietor of on 
estate or tenure has a right of making a gen- 
eral survey and measurement of the lands 
comprised in such estate or tenure, or any 
part thereof, unless restrained from so doing 
by express engagement with the occupants 
of the lands. It then prayides that if any 
person intending to measure any land which 
he hasa right to measure, is opposed in 
making such measurement by the occupant of 
the land; or if any under-tenant or ryot, 
having received notice of the intended mea- 
surement of land held or cultivated by him 
which is liable to such measurement, 
refuses to attend or point out such 
land, such person may make application to 
the Collector, and the Collector shall there- 
upon proceed to enquire into the case in the 
manner provided for suits uuder Act X of 
1859. It appears to me that this part of 
the Section is to be interpreted by reference 
to the introductory part, aud that the right 
to make a measurement unless restrained by 
express engagement having been declared, 
the intention was to provide for the right 
being disputed, and to give a means of en- 
forcing it. The case which the Collector is 
to enquire into is a case of a right to measure, 
and not any case which the person opposing 
may set up as the ground of his opposition, 
Here the ground of opposition was that the 
rod with which the measurement was intend- 
ed to be made was not the standard pole of 
measurement of the pergunnah ; but if we go 
beyond the right to measure the case cannot 
be limited to this, and the Collector must 
have jurisdiction and be bound to enquire in- 
to any ground of opposition that may be set 
up. A vague and indefinite jurisdiction 
would be given to the Collector instead of a 
well defined one of deciding upon the right to 
measure. The words which follow—* and 
shall pass a decision either allowing or dis- 
allowing the measurement,” I think appear 
from the context to refer to the ‘ight to mea- 
sure. The words—“ and, if the case so re- 
quire, enjoining or excusing the attendance of 
any such under-tenant or ryot,” show that the 
allowance is to precede the making of the 
measurement, and this part must be read as 
if the words “to be made” were inserted 
after measurement, and the Section ran thus: 
—“ either allowing or disallowing the mea- 
surement to be made.” Ido not sce that the 
provision which follows, that if the under- 


i D 
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tenant or ryot neglects to attend and to 
point out the land, it shall not be. competent 
for him to contest the correctness ‘of the 
mensurement made in his absence, can make 
any difference in the construction of the 
previous part of the Section. That seems 
to refer to the mode of using the measuring 
rod and the land it is applied to, rather than 
whether it is the standard pole of measure- 
ment, 


In Domat’s Cavil-Law, Prel. Book, para. 


36 (and. I refer to this work, because I 


have seen it has been quoted in this Court 
as an authority for the interpretation of acts 
of the Legislature) it is said—“ This prin- 
- “ciple of interpreting the laws by equity 
« does not only respect the laws of nature, 
« but reaches likewise to the arbitrary laws, 
‘they being all of them founded on the 
« laws of nature, as has been observed in 
‘ the 11th Chapter of the Treatise of Laws. 
« But to this principle of equity, we must 
« ndd, in so far as concerns the interpreta- 
“tion of arbitrary laws, another principle 
« which is peculiar to them, and that is ¢he 
“ intention of the law-giver which deter- 
‘ mines how far the arbitrary laws regulate 
.« the use and interpretation of this equity. 
‘¢ Por, in this kind of laws, the temperament 
“of equity is restrained to what is agree- 
« able to the intention of the law-giver, and 
« is not extended to whatever might have 
« appeared to be equitable before the. arbi- 
‘ trary law was enacted.” 


To use the words of an eminent writer, 


Mr. Austin—‘ in the case of a statute the 


“ primary index to the law which the law- 
“ giver intended to establish, is the gram- 
« matical sense of the words in which the 
c statute is expressed ;’’ and after a frequent 
study of the words of Section 9, I am unable 
to see that there was any other intention 
than that the Collector should decide upon 
and enforce the right to measure. It may 
be said that the words are not explicit, and 
when the words are not explicit the inten- 
tion is to be collected from the context, from 
the occasion and necessity of the law, from 
the mischief felt, aud the objects and the 


remedy in view; and the intention is to be 


taken or presumed according to what is con- 
sonant to reason and good discretion. But 
{ think the conduct of the Legislature shows 
that no ground of this kind exists for inter- 
preting Section 9 in a different way from 
what I do. 
1869, B. C., the Legislature has expressly 
said that the Court shall hear and determine 






In Section 37 of Act VIII of- 





the right to.make the measurement, which I 
cannot suppose it would have done if there 
was an occasion or necessity for the exercise 
of the jurisdiction which the other construc- 
tion of Section 9 would give to the ‘Collect- 
or. If I had any doubt as to the construc- 
tion of the Act of 1862, this and the 41st 
Section in the Act of 1869 would make me 
hesitate in’ construing it as the majority of 
the Court does. 


The latest decisions of this Court ` were 
both prenounced in May 1869, one on the 
17th, and the other on the 31st, by different 
Judges. Act VIII of 1869 received the 
assent of the Lieutenant-Governor on the 
Qist of August; and it may, therefore, be 
that it was passed in its present form on 
the supposition that it would be inter- 
preted in accordance with those decisions, 
which being on such a question, probably 
became generally known immediately; and 
I should hesitate the more,. because Act VI 
of 1862 is repealed wherever Act VIII of 
1869 has taken effect, except so far as re- 
gards suits or proceedings which had béen 
instituted, and our decision will not be a 
binding decision upon .the law now in 
force. 


My opinion has been formed upon a con- 
sideration of the words of Section 9; and I 
see nothing in Section 11 to lead to a differ- 
ent opinion. That says—that all measure- 
ments made uader the Act shall be made by , 
the standard pole of measurement of the 
pergunvah in which the land is situated, 
The zemindar when he makes the measure- 
ment is bound to use the standard pole of the 
pergunnah, if there be one; and the conse~ 
quence of his not doing so may be that 
when he seeks to enhance he cannot make 
use of the measurement, and a fresh mea- 
surement would have to be made. But if 
it had been intended that the Collector should 
decide what is the teue length of the: stand- 
ard pole, I think it would have been provid- 
ed for in Section 11. If itis construed as 
qualifying Section 9, and restricting the. 
right to measure therein declared, the con- 
sequence will be that if it should happen 
that in any case that it cannot be determined 
what is the standard pole of the pergunnah, 
the right to measure will be lost. 


The opinion I have come to is that the 
first question should be answered in the 
negative, aud that being so, I give no answer 
to the second question which I presume 


means that the Collector decides the ques- 
tion having jurisdiction to do so. 
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The 17th August 1870, 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
F. B. Kemp, L. S. Jackson and J. B, 
Phear, Judges. 


Shur land — Island — Ownership — 
Clause 3 Section 4 Regulation XI 
of-1825: 


Case No. 474 of 1870. 


Special Appeal from a decision passed 


by the Officiating Additional Judge of 
Backergunge, dated the 13th December 
1869, reversing a decision of the Moon- 
siff of that District, dated the 23rd June 
1868. 


Budroonissa Chowdhrain and others (Some 
of the Defendants) Appellants, 


VETSUS 


‘ Prosunno Coomar Bose and others (Plaint- 


iffs) Respondents. 


Baboos Onookool Chunder Mookerjee, Gopal 
Lali Mitter and Sreenath Dass for Ap- 
_pellants. 


Baboo Kalee Mohun Dass for Respondents. 


In a suit regarding the right to a chur or island 
thrown up in a large navigable river originally sur- 
rounded by deep unfordable water, but between which 
‘and the estate of the zemindar a fordable channel has 
since been created, the state of things existing at the 
time when the chur or island is thrown up or formed is 
the criterion by which the right either of the Government 
or of the owner of the contiguous land is to be deter- 


mined, with reference to Clause 3 Section 4 Regulation’ 


XI of 1525. 


This case was referred to the Full Bench 
by L. S. Jackson and Glover, J. J., with 
the following remarks :— 


Jackson, J.—It appears tome that the 
point arising in this case must be referred 
for the decision of a Full Bench. 

The suit relates to a chur or island which 


originally formed in the bed of the river 
Titoolia and which, at the time of its form- 


ation, was surrounded by a channel unford- 


Cd 


able on either side. The defendants appear 
to have claimed this chur on its appearance, 
on the ground of its being a re-formation of 
land formerly belonging to their estate, and 


also as an accretion to the same, although . 


this ground of claim is somewhat indistinct- 
ly stated, and, apparently, as an after- 


‘thought, interpolated in the written state- 


ment in this suit. 
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The Collector on behalf of Government 
appears to have caused some enquiry to be 
made into the formation of this char, and, 
in consequence of some misconception as to 
the meaning of a report submitted to him 
by the Deputy Collector, to have abandoned 
the claim of Government and relinquished 
the land, leaving it in the hands of the 
defendants. 


Subsequently to these proceedings, by 
recent silting up of the river, the channel be- 
tween the chur or island thûs formed and 
the estate of the plaintiff, appears to have 
become fordable, and the plaintiff now claims 
the islund as having, in this manner, become 
an accretion to his original estate, and, 
therefore, his property under Clause 3 Sec- 
tion 4 Regulation XI of 1825. 


The Lower Appellate Court has favored 
the claim of the plaintiff, and given him 
a decree against which the defendants ap- 
peal specially to this Court. 


I am bound to say, on looking at the case 
made by the parties to this suit respectively, 
I was inclined to consider that the defend- 
ants had the better case, inasmuch as this 
chur, which, at the time of its first formation, 
unquestionably, by the terms of the Clause 
already cited, was the property, or, to use 
the words of the Regulation, at the disposal 


of Government, could not, it seemed to me, 


become subsequently vested in the plaintiff by 
reason of the channel not originally fordable 
afterwards becoming fordable, and so estne 
blishing communication between the chur 
and the plaintiff's estate. But the plaintiff, 
respondent in this appeal, is supported 
by authority in his contention. He refers, 
in the first instance, to a passage in the 
judgment delivered by the late Chief Jus- 
tice ina case where I was one of the Judges, 
to be found in IX Weekly Reporter, page 
312,. Mohinee Mohun Dass versus Juggo- 
bundhoo Bose and others ; and, secondly, to 
two cases in IL Weekly Reporter, one at 
page 84 and the other at page 127, both de- 
cided by Mr. Justice Bayley and Mr. Jus- 
tice Campbell, in which that view of the 
case appears to have been taken. 


The late Chief Justice observes at page 
315 of the case first mentioned,— If, when 
the island first formed, the river Bawar was 
not fordable between the plaintiffs estate, 
svhich formed that part of the share which 
was nearest the island, the island might, 
according to Clause 8, have been disposed of 
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by the Government. If, before the Govern- 
ment disposed of it, the river between the 
plaintiff's estate, Kootubpore, and the island 
become fordable, then, according to Clause 3, 
it would belong to the plaintiff as the owner 
of Kootubpore.” That, according to the view 
of the Chief Justice, is the effect of Clause 3. 


Then, iu the cases in the second volume 
Weekly Reporter, the matter appears to have 
been chiefly considered by the light of va- 
rious Sections of Act IX of 1847, and there 
also the learfed Judges hold that, not the 
state of things at the original formation of 
such an island was to be looked to, but the 
state of things subsequently discovered at 
the period of re-survey, or possibly when 
the land was first taken possession of. 


As to the remark of the Chief Justice, 
I am somewhat embarrassed by the circum- 
stance that I assented to the judgment given 
on that occasion. At the same time, I cer- 
tainly did not intend to bind myself to every 


portion of the argument on which that. 


judgment (which was not a considered 
judgment) was based; and I am not pre- 
pared at this moment to give my asseat to 
the proposition there laid down. 


As-to the cases in the second volume 
Weekly Reporter, they appear to have been 
argued exclusively with reference to the 
provisions of Act IX of 1847. Now, it ap- 
pears to me that those provisions, whatever 
bearing they may have had upon the cases 
then under consideration, really have no con- 
nection with the case before us. The first 
Section of that Act is in these words :— 


“Itis hereby enacted, that such parts of 
the Regulations of the Bengal Code as es- 
tablish tribunals and prescribe rules of pro- 
cedure for investigations regarding the liabi- 
lity to assessment of lands gained from the 
sea or from rivers by diluvion or direliction, 
or regarding the right of Government to the 
ownership thereof,—shall, from the date of 
the passing of this Act, cease to have effect 
in the provinces of Bengal, Behar and Orissa; 
and that all such investigations pending 
before the Collectors and Deputy Collectors 
in the ‘said provinces at the said date shall 
forthwith be discontinued; and that no 
measures shall hereafter be taken for the 
assessment of such land, or for the. assertion 
of the right of Government to the ownership 
thereof, except under the provisions of this 
Act.” ° 


It seems to- me quite clear that that was 
an Act of procedure and an Act to regulate 
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the conditions under which, and the mode in 
which, the rights of Government to such 
lands were to be asserted. This is not a 
ease In which the rights of Goverament to 
these lands are at all under consideration 
at least, so far as we have gone in hearing 
this case. We have to do at present with 
the alleged rights of the plaintiffs, and it 
seems to me that, in order to ascertain what 
those rights are, we must look to the decla- 
ratory law of 1825 ; and, if the plaintiff fails 
to make out his title to these lands under 
Regulation XI of that year, his case is at an 
end. : 


I cannot at present bring myself to con- 
sider that, when lands are formed by the 
throwing up of a chur or island in a large 
navigable river, the channel on either side 
thereof not being fordable, and, therefore be- 
come, according to established usage, as 
stated in the Regulation, at the disposal of 
Government, which I understand to be an- 
other form of saying that they are the pro- 
perty of Government ; subsequently, by rea- 
son of the Government having omitted to 
assert its right by taking actual possession, 
and, by reason of a subsequent change in the 
position of things, by which a channel once 
unfordable becomes fordable,—the right which 
had been vested in Government is to become 
divested, and the land is to become the pro- 
perty of a private individual. It seems to 
me that the two states of things described 
in the third Clause of Section 4 Act XI of 
1825, are not conditions one succeeding an- 
other, but opposite conditions. It is not 
that; if the channel be unfordable, the land 
is to be at the disposal of Government, and, 
on the channel afterwards becoming fordable, 
itshall be the property of the zemindar to 
whose estate it is contiguous; but that the 
decision of the question whether the land is 
to belong to Government or to belong to the 
adjoining zemindar, depends on the question 
whether, at the tinfs of the formation of such 
island, the channel on both sides of it be 
fordable or unfordable. I understand that 
the state of things existing at the time of 
the formation of the island determines the | 
right, and that that right, once vested, is . 
like any other vested right, not liable to be 
changed by the subsequent change of cir- 
cumstances. 


With these views, if seems to me I am 
bound to refer to the Full Bench a point on 
which I find myself in conflict with the deci- 
sions of other Judges of this Court, and that, 
therefore, the case must go before the Full 
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Bench for a decision of this question, namely, 
whether in a suit regarding the right to a 
chur or island thrown up in a large navig- 
able river originally surrounded by deep, un- 
fordable water, but between which and the 
estate of the zemindar a fordable channel 
has since been created, the state of things 
existing at the time of the formation of such 
chur or island is to be the criterion, or the 
state of things at some later period, whether 
on re-survey, or at the time when the land 
was taken possession of, or when the dispute 
arose. 


If the opinion of the Full Bench should be 
the same as that which I have expressed, 
the plaintiff’s case, I think, will be at an end; 
but, if not, the case will have to come before 
the Division Bench again in order to the de- 
termination of the other questions which 
. arise. 


Glover, J.—I am of the same opinion. 


The following are the judgments of the 
Full Bench :— 


Couch, C. J.—The question which has 
been referred to us in this case is this— whe- 
ther ina suit regarding the right to a chur 
or island throwu up in a large navigable 
river originally surrounded by deep, unford- 
able water, but between whieh and the estate 
of thé zemindar a fordable channel has since 
been created, the state of things existing 
at the time of the formation of such chur or 
island is to be the criterion, or the state of 
things at some later period, whether on re- 
survey, or at the time when the land was 
taken possession of, or when the dispute 
arose. | 


Now, the third Clause of Section 4 Regul- 
ation XI of 1825 is—“ When a chur or is- 
“land may be thrown up in a large pavi- 
“ gable river (the bed of which is not the 
“ property of an individual), or in the sea, 
“nand the channel of the river, or sea, be- 
‘© tween such island and the shore may not 
“ be fordable, it shall, according to establish- 
“ed usage, be at the disposal of Govern- 
“ment. But if the channel between such 
“ island and the shore be fordable at any 
“ season of the year, it shall"be considered 
“an accession to the land, tenure or tenures 
“of the person or persons whose estate or 
‘‘ estates may be most contiguous to it.” 


= Teannot see in the words of this Regulation 
that any other period for determining whether’ 
the land is to-be treated as a chur or island 
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which ig to be at the disposal of Govern- 
ment or an accession to the land of the 
person whose estate may be most conti- 
guous to it is indicated, than when it is 
thrown up or at the time of its formation. 
The first part of the Clause clearly points 
to that, and I do not think that the latter 
part, where it is said “if the channel be- 
“ tween such island and the shore be ford- 
“able at any season of the year,” can alter 
that interpretation and render it right to 
hold the period to be one which may flac- 
tuate, and that although at the time when 
the land is thrown up or formed it may be 
an island which should be at the disposal 
of Government, yet at a subsequent period 
that state of things may change and 
the land belong to the person to whose 
estate it is most contiguous. If the time 
at which the island is thrown up or formed 
is not taken, I do not see in this Regula- 
tion any other time which can be. It cer- 
tainly could not be intended that the right 
to this, whether in the Government or in 
the person to whose estate it was most 
contiguous, was to remain in suspense until 
some person took possession of it. The 
natural construction, therefore, seems to 
me to be that the time when the chur is 
thrown up or formed, was intended to be 
the criterion. It would always be a ques- 
tion of fact in each case what is that precise 
time when the chur could be properly said 
to be thrown up or formed ; but in answer- 
ing the question referred to us, and in put- 
ting a construction on the Regulation, we 
have only to lay down what is the general 
rule, and I think the Regulation means that 
the time of the formation of the chur or 
island is the time when the right, either of 
the Government or of the owner of the con- 
tiguous land is to be determined. 


Then, does Act IX of 1847 make any 
alteration as to what was the state of the 
law under that Regulation ? That is stated 
to be an Act regarding the assessment of 
lands gained from the sea or from rivers by 
alluvion or direliction ; and the first Section 
enacts that such parts of the Regulations 
of the Bengal Code as establish tribunals 
and prescribe rules of procedure for investi- 
gations, regarding the liability to assessment 
of lands gained from the sea or from rivers 
by alluvion or direliction or regarding the 
right of Government to the ownership 
thereof, shall, from the date of the passing 
of the Act, cease to have effect ; and that 
such investigations as are then pending 
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shall be discontinued, and measures that 
are afterwards to be taken for the assess- 
ment of the lands, or for the assertion of' the 
right of Government, shall only be under the 
provisions of that Act. 


Now, looking at the first Section, the 
Act does not appear to have been intended 
to do more than make different provisions 
for the investigations regarding the liability 
of the lands to assessment or the rights of 
the Government, and it was not intended to 
alter in any waf the right which existed in 
the land before that Act was passed. Then 
it provides by Section 3 for the making of 
a new survey of the lands at certain times, 
that is, whenever 10 years shall have 
elapsed from the approval of any prior sur- 
vey by the Government, and for the pre- 
paration of new maps according to the 
new survey; and then Section 7 states 
that whenever, on inspection of any such 
new map, it appears to the local reve- 
nue authorities that an island has been 
thrown up, which, under Regulation XI 
of 1825, is liable to be taken possession 
of by Government, “ the said local revenue 
“authorities shall take immediate posses- 
“sion of the same for Government, and 
“ shall assess and settle the land.” ‘These 
words do uot appear to me to show that 
the right of Government does not take 
effect until they take possession, and that the 
period when the different rights are to be 
determined is after the re-survey or map is 
made. There is nothing to my mind in 
the provision which prevents the Govern- 
ment, when it appears on the survey that an 
island had been thrown up which the Govern- 
ment would be entitled to under Regulation 
XI of 1825, from taking possession of it, al- 
though before possession is actually taken 
there may have been a silting up, so that 
there is no channel between the chur and the 
adjoining estate. In order to alter the law 
under the Regulation, I think there ought 
to be a clear manifestation of the intention 
of the Legislature, but there is no such in- 
tention manifested in this enactment. What 
the Act seems to me to have intended to do 
was to prevent the great inconvenience 
which might arise from surveys being made 
at different times, probably of small portions 
of land, at a great expense, perhaps much 
greater than the property would be worth, 
and adopt a system of having the surveys 
at stated periods, so that whatever rights 
might be found to have accrued to the 
Government with regard to lands of this 
description, those rights might be enforced. 
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Tt did not, I think, alter the period which 
had been fixed by Regulation XI of 1825 
for determining whether the right existed 
or not, viz., the period of the formation of the 
chur or island, and lay down the time of 
the survey or the preparation of the map 
as the period when those rights actually 
accrued. That being so, I do not think that 
the plaintiff has in this case got a title 
which he can enforce against the de- 
fendant. We are not now to determine 
any question as to the facts or what 
the rights of the parties on a full investi- 
gation of the circumstances of the case 
may appear to be. All that we have now to 
do is to answer the question which has been 
referred to us, and J think that the time of 
the formation of the chur, that is, the time 
when the chur or islandis thrown up, is the 
period we have to look to in determining 
whether the Government has the right to 
dispose of it or whether the owner of the 
land to which it is most contiguous has that 
right. 

I would answer the question in those 
terms. l 


Bayley, J—I am also of opinion that the 
time when a chur forms is the period which 
should be taken as the criterion for determin- 


‘ing the rights of the parties. I think Regula- 


tion XI of 1825 generally, and Clause 3 Sec- 
tion 4specially, supports this view. The whole 
Regulation purports to lay down certain rules 
for determining the different rights that 
accrued to Government, and the land-own- 
ers respectively under various state of cir- 
cumstances, viz., in cases of disruption, in 
cases of accretion ; in cases of re-formation 
on the original site ; and in cases of dire- 
liction of the river ; and further, as here, in 
cases where land is thrown up as an island 
in the midst of a large navigable river. It 
is laid down that an island so formed shall be 
the property of Govegnment if the channel 
between such island and the shore be not 
fordable at any season of the year, but that 
if the intermediate water be fordable at any 
season of the year it shall be considered an 
accession to the land of the person to whose 
estate it is most contiguous. In short, the 
Regulation defines in its terms and by its 
context the rights of parties according to the 
character of the particular chur land at the 
time when the land formed out of water, 
with reference to the means by which it 
‘may have formed as those means are set 
forth in the various Clauses-of the Regula- 
tion, especially of Section 4, It is in this 
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view the law enacts that if the land formed 
be an island surrounded by unfordable water, 
the island so formed should, on its ap- 
pearance, as land, be the property of the 
Government. The character of the forma- 
tion at forming should be the criterion for 
determining the rights of the parties, whether 
by accretion, disruption, re-formation, &c. 


I would not have considered it necessary to 
say anything more than express a concur- 
rence with the learned Chief Justice, had tt 


not been for the two cases decided by myself 
and Mr. Justice Campbell, cited in support of 


a contrary view. Mr. Justice L. S. Jack- 
son, in referring to those cases, states in his 
judgment that those cases were exclusively 
with reference to the provisions of Act IX 
of 1847. This is right. The arguments 
there were almost exclusively confined to 
the construction of Act IX of 1847, though 
in connection with Regulation XI of 1825. 


In regard to the other precedents quoted, 
I think it necessary merely to refer to one 
decided by Sir Barnes Peacock and Mr. 
Justice L. S. Jackson. Inthat case, although 
the opinion’ of the Chief Justice has been 
given in a way that seems to contradict the 
view that I am now expressing, still I think 
it quite clear that that case did not turn, as 
this does, on the question whether the State 
of the chur at the time of its formation or at 
any subsequent period is the criterion for 
determining the rights of the parties to it. 


Kemp, J.—I concur with the learned 
Chief Justice. 


Jackson, J.—I also concur in the opinion 
stated by the Chief Justice; and in express- 
ing that concurrence I have very little to 
add to what I have already stated in refer- 
ring this case for the consideration of the 
Full Bench. I was not at that time aware 
of the case which has been cited from the 
13th Volume of the Weekly Reporter, which 
‘ad been then no doubt decided, but lad 
bo been reported. IfI had been aware of 
hat case, I should have been considerably 
strengthened in my opivion. 





- The vakecl for the respondent in this case 
admitted in the outset of his argument 
that he did’not contend that rights once vest- 
ed could afterwards become divested by 
the occurrence of certain natural phenomena. 
That being so, one would have supposed 
that the whole case was couceded ; but it 
appears from the sequel of his argument 
that he could not lave meant to make that 
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admission because he afterwards stated. (I 
took the words from his mouth), that he had 
ouly to show title against the defendant, but 
not against the world ; and the title which 
he showed was that the channel which 
separated this chur or island from the main 
land had silted up. Therefore, if the chan- 
nel had not silted up, the land would have 
continued to be the property of some one else, 
and consequently the right to that chur or 
island, previously vested in some one else, 
must be supposed to have afterwards become 
divested by the occurrence of the phenome- 
non in question, that is to say, the silting 
up of this channel. $ 


As to the observation that the plaiutiff 
had only to show a’ title as against the 
defendant and not as against third parties, 
I have only to observe that if, that were so 
a man mightsue for possession of an estate 
on the grouud that he was the heir in 
preference tothe person in possession of it; 
but it might turn out that there were other 
person who were still nearer in point of 
heirship than the plaintiff, but because the 
plaintiff was preferable heir to the person 
in possession he would get a decree and 
recover possession, and then the next person 
who had a better right might bring a suit 
against the successful party in the previous 
suit, and so on, until at last we got to the 
nearest heir of all. It seems to me it would 
be an absurd state of things. 


I entirely concur in the view taken of. 
Section 4 Regulation XI of 1825. The 
construction of that Section appears to me 
to be extremely simple. When a chur or 
island is thrown up in a large navigable 
river and the chaunel between such chur or 
island and the chanuel is not fordable, it 
shall be at the disposal of Government ; but 
if the channel between such chur and the 
shore is fordable at any season of the year, 
which I take to be the year in which the chur 
formed, it shall be considered as an accession 
to the land of the person whose estate is 
most contiguous to it. We may easily sup- 
pose that the Legislature had a measure at 
first in contemplation by which the right of 
Government was declared, if the channel 
should be unfordable at the time of forma- 
tion, but that on it being objected that that 
would be giving Government # larger right 
than it would be equitable to give, then, in 
order to cut down as it were that right 
which Government was to have on the oc- 
currence of -such cases, the words “at any 
season of the year’ may have been iq 
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troduced. It seems to me also clear that 
the words ‘any season of .the year” refer to 
the year in which the formation of the island 
took place, and not to any future year. 


Phear, J.—I concur entirely in the judg- 
ment which has been given by the Chief 
Justice. 


It seems to me quite clear that the word 
“fordable” in the 3rd Clause of Section 4 
= Regulation XI of 1825, refers to the point of 
time at which te chor or island is thrown up 
in a large navigable river or séa, as there des- 
cribed. 
“ the island be thfown up in a large navi- 
“< gableriver or in the sea, and the channel of 
“the river or sea between such island and 
“ the shore be not fordable, it shall, accord- 
“ ing to established usage, be at the dis- 
“‘ posal of Government.’ If the Clause had 
stopped there, I do not suppose any one 
would have had a doubt that the character 
of fordability was to be possessed by the 
chanuel at the time when such chur or island 
1s thrown up. Then comes the following 
passage—“ if the channel between such island 
““and the shore ts fordable at any season of 
“the year, it shall be considered as an acces- 
“ sion to the land, tenure, or tenures of the 
“* person whose estate is most contiguous to 
it.” I do not understand this to be any thing 
other than a somewhat clumsy way of defi- 
ning what the Legislature intended to be 
understood by the term “ fordable,” and for 
conciseness’ sake this definition was tacked 
on to the opposite alternative of the first part 
of the Section. I think the Legislature really 
meant to say that the channel, for the pur- 
poses of this enactment, should be consider- 
ed fordable at the time when the island is 
thrown up, if it were then such as to be in 
fact fordable at the low water period of the 
year. 


I have made these remarks solely because 
n judgment which was delivered by my 
mouth and is reported in IX Weekly Report- 
er, page 402, has been treated in the argu- 
ment of this case as an authority in support 
of the view which is opposed to that now 
expressed by me. In that case the Division 
Bench was made acquainted with the deci- 
sion which I think had at that time been only 
very recently passed by an Appellate Bench 
of this Court, namely, the decision reported 
in the same Voluine of the Weekly Reporter, 
pnge 312, and felt itself bound by it, 


Judeed, if my memory serves me correctly, 


there was no contest in the cnse reported at 


THE WEEKLY REPORTER, 


The Clause commences thus—* If |- 


Rulings. [Vol. XIV. 
page 402 upon this point. Both parties 
nssumed that it was settled, so faras a 
Division Bench was concerned, by the deci- 
sion of the Appeal Bench. The real subject 
of decision in that case was the question 
which is dealt with in the latter part of the 
judgment, namely, whether or not the fact 
of silting up of the channel taking place 
after the whole chur had undoubtedly 
become the property of one of the riparian 
proprietors could have the effect of transfer- 
ring the ownership of a portion of the char 
to another adjoining riparian proprietor. 


I think that the answer to the question 
which has been proposed to us should be 
given as the Chief Justice suggests. 


Final Order. 


The result of this decision is that the judg- 
ment of the Lower Appellate Court must be 
reversed, and the decision of the Moonsiff 
dismissing the plaintiffs suit with costs 
restored. 


The plaintiffs will also pay the, costs of 
the defendants in this Court as well ag 
in the Lower Appellate Court, including the 
costs of this reference. 





The 18th August 1870. 
Present: 


The Hon’ble Sir Richard Couch, Kt, Chief 
Justice, nnd the Howble H. V. Bayley, 
F. B. Kemp, L. -S. Jackson, and J. B. 
Phear, Judges. 


Special Appeal—Small Cause Court— 
Section 287 Act VILE of 1859— 
Section 27 Act XEIII of 1861. 


Case Ne. 82 of 1870. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Mymensingh, 
dated the 9th December 1869, «affirming 
an order of the Moonsiff of Sherepore, 
dated the 25th August 1868. 


Soorjo Coomar Surmah Roy (Decree-holder) 
Appellant, 


Versus 


Kristo Coomar Chowdlry (Judgment 
debtor) liespondent, 
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Baboo Huree Mohun Chuckerbutty for 
Appellant. 


Baboo Anund Chunder Ghosal for 
Respondent. 


Herb that notwithstanding Section 387 of Act VIII 
of 1859, Section ?7 Act XXIII of 1861 bars a special 
appeal in a suit of the nature cognizable by a Court of 
Small Causes-instituted before Act XXIII of 1861 came 
into operation. 


This case was referred to the Full Bench 
by E. Jackson and Dwarkanath Mitter, 
J. J., with the following remarks :— 


Jackson, J.—THIs is a special appeal from 
an order passed in regular appeal by the 
Judge of Mymensingh in execution of de- 
cree in a suit which, it is admitted by both 
parties, would be cognizable by a Court of 
Small Causes. The respondent takes a pre- 
liminary objection to the hearing of the 
special appeal on this ground, with reference 
to Section 27 Act XXIII of 1861; but the 
special appellant’s pleader argues that, as 
the suit was instituted before Act XXIIT of 
1861 came into operation, and as Act XXITI 
of 1861 has been declared ghall be read as 
n part of Act VIII of 1859, and as Section 
387 Act VIII of 1859 lays down that if 
in any suit pending at the time this Act 
shall come into operation, the application 
of any provision of it would deprive any 
party to the suit of any right of appeal, 
which, but for the passing of the Act, 
would have belonged to him, the Court shall 
proceed according to the Jaw in force before 
the Act takes effect,—it follows that his 
right of special appeal is not taken away by 


Act XXIII of 1861. 


We are of opinion that the contention of 
the special appellant’s plender is correct ; 
that the terms of Section 287 Act VIII of 
1859 must be read with the different Clanses 
of Act XXIII of 1861 asif Act XXTII of 
1861 was a part of Acg VIII of 1859; that 
the words “ pending at the time this Act 
shall come into operation” would, in con- 
nection with the Sections of Act XXIII of 
1861, be the date at which Act XXIII of 
1861 came into operation ; that, as this suit 
was instituted prior to that date, the special 
appellant is not deprived of the right to 
institute a special appeal, which hs would 


have had according to the law in force’ 


before Act XXIII of 1861 came into force ; 
and that consequently we should admit this 
special appeal. : 


We find, however, that a Division Bench 
of this Court, Louis S. Jackson and Sir C. 
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P. Hobhouse, J. J., have held to a contrary 
effect. There being, therefore, a difference 
of opinion, we refer the point for the deci- 
sion of a Full Bench of this Court. 


At the same time, we proceed to record 
our opinion upon the point on which the 
special appeal is preferred, a3 we have heard 
the arguments upon if, in order that we 
may pass final orders on the case as soon as 
the above reference is determined by the 
Full Bench. ° 


The suit in question was brought against 
certain defendants as heirs and representa- 
tives of Opoorba Chowdhranee upon a bond 
due by ber. The defendants admitted that 
they were her heirs,*but denied that they 
had inherited any property from her. The 
Court decreed the claim as due from Opoorba 
Chowdhranee and declared that her estate 
was liable for it, but held that the plaintiff 
had been unable to prove that the defend- 
ants inherited any estate from Opoorba 
Chowdhranee, and accordingly dismissed the 
claim as against them, giving the defendants 
their costs. 


In execution, the decree-holder now 
applies to execute the decree against the 
same defendants on the ground that he 
can now prove that they held property 
which belonged to Opoorba Chowdhranee, 
The Judge of Mymensingh, concurring with 
the first Court, has held that the decree-hold- 
er cannot, under the terms of the decree, 
execute it against the defendants. This 
is objected to on special appeal as erroneous 
inlaw. We find that, in asimilar case, Loch 
and Seton-Karr, J. J. held that the decree- 
holder could bring the defendants upon the 
record, and, on proof that they have inherit- 
ed property from Opoorba Chowdhranee, 
proceed to execute the decree against the 
defendants as against that property. We 
are inclined to take the same view. We 
think that the debt was decreed against the 
defendants as representatives of the decens- 
ed debtor, and that the claim was only dis- 
missed against them at the time on the 
ground that the plaintiff had then been un- 
able to prove that any property belonging to 
the late debtor had come into the defendant's 
hand. The decree as against the estate of 
the debtor was passed in their presence, and, 
if the decree-holder can now show that they 
held any such estate, the execution should 
be allowed to proceed against them. 


If, then, the decision of the Full Beneh 
is that we are right on the point on which 
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the reference has been made, we shall 
decree the special appeal, and, reversing the 
decision of the Judge of Mymensingh, we 
shall remand the case to the first Court to 
take evidence and decide whether the exe- 
cution shall proceed or not, If the Full 
Bench is of opinion we are not right in 
our view of the law, and that the special 
‘ appeal must be rejected, we shall dismiss 
this appeal with all costs. 


Mitter; J.—@ concur in the order proposed 
by my learned colleague, 


' It is admitted on all sides that the suit 
out of which this special appeal bas arisen 
was actually pending in the lower Court at 
the time when Act XXIII of 1861 came 
into operation. It is, therefore, clear that 
the special appellant would have been fully 


entitled to maintain this special appeal if 


that Act had not been passed. But the 
question is, has this right been tuken away 
from him by the provisions of Sectiou 27 
Act XXIII of 1861 ? I am of opinion that 
this question ought to be answered in the 
negative. Act XXIII of 1861 is called “an 
Act toamend Act VIII of 1859,” and the 
44th Section of that Act expressly provides 


that it should be “read and taken” as part of 


Act VIII of 1859. If, then, we “read and 
take’ Act XXIII of 1861 as part of Act 
VIII of 1859, the proviso contained in Sec- 
tion 887 of the latter Act would stand just 
as much in the way of our applying the 
provisions of Act XXIII of 1861 as in 
that of our applying the provisions of Act 
VIII of 1859 as it was originally framed. 
It is true that the words ‘“‘ in any suit pend- 
ing at the time when this Act shall come 
into operation,” were originally intended 
to apply 
July 1859, when Act VIII of 1859 came 
into ‘operation; but a wider signification 
must be given to those words now that we 
are obliged to “ read and take? Act XXIII 
of 1861 as part of Act VIII of 1859. In 
fact, the new Act thus constituted must be 
considered as consisting of two parts, one 


a e ae 
oe p— 


to suits pending on the Ist of 


of construction which forbids the Court to 
give a retrospective operation to a legislative 
enactment, when the Legislature itself has 
not clearly expressed its intention that such 
operation should be given toite à 


As to the merits of this appeal, I have 
nothing to add to what has been already said 
by my learned colleague. 


The judgment of the Full Bench was 
delivered as follows by 


Couch, C. J.—We think it quite clear 
that no special appeal lies in this case. Sec- 
tion 27 Act XXIII of 1861, expressly 
says that in a suit of this nature no special 
appeal shall lie from a decision which shall 
be passed on regular appeal after the pass- 
ing of that Act. This is not only a law of 
procedure which would govern existing 
Suits, but by its terms it applies to decisions 
or orders which are made after the passing 
of the Act, and unless this Seetion is con- 
trolled by Section 387 of Act VIII of 1859 
there is no right of special appeal. Sec- 
tion 387, which we may read as forming a 
part of Act XXIII of 1861, as Section 44 
says that that Act shall be read and taken 
as part of Act VIII of 1859, is that no 
application of any provision of that Act is - 
to deprive a party of any right, whether of 
appeal or otherwise, which but for the pass- 
ing of the Act would have belonged to him. 
Now, was therearight of special appeal 
belonging to the applicant in this case, which 
he would have had but for the passing of 
Act XXIII of 1861 ? There certainly was 
not. By Act XLIII of 1860, he had no 
right of special appeal, and instead of there 
being aright of special appeal which be- 


i longed to him but for the passing of Act 


XXIII of 1861, it was the passing of that 
A.ct. which is said to have given him the 
right of special appeal. If Act XXIII of 
1861 had not beefi passed and Act XLIII 
of 1860 had not been repealed, he would 
have had no right and could not claim the 
benefit of Section 387. He had no right 


of special appeal during the existence of 
Act XLIII of 1860, and as at the very 
moment that that Act was repealed the other 
Act also took away the right of speeial ap- 
peal, there was no intermediate period of 


of which came into operation on the 1st of 
July 1859, the other on the 28th of August 
1861 when Act XXIII of 1861 was passed. 
Such being the case, the provisions of Sec- 
tion 27 Act XXIII of 1861 cnnnot be, 
permitted to deprive the special appellant | time during which he had a right of special 
of his right to appeal specially to this Court, | appeal to which Section 387 could be applica- 
—n right which he could have undoubtedly,| ble. He was not deprived of any thing which 
exercised but for the passing of that Section.-| belonged or would have belonged to him 
This view of Section 387 of Act VIII of: but for the passing of Act XXIII of 1861. 
1859 is fully borne out by the general rule | The authority quoted from Dwarris on 
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Statutes has no application to a question of 
this kind, which depends on the construc- 
tion of the several Sections of the Acts, 
and has to be decided by a reference to 
them, and not by any general rule. If a 
statute which creates an offence and makes it 
punishable in a certain way is repealed, and a 
new statute passed with a new penalty for the 
same offence, the offence committed during 
the existence of the old statute cannot be 
punished under it, as it is no longer the law, 
nor, unless it is specially provided for, can 
it be punished under the new statute, That 
is a quite different question from the one 
now before us. We think, it is clear that if 
Act XLII of 1860 had been brought to 
the notice of the learned Judges who re- 
ferred the question, they would not have 
referred it, because their judgments show 
that the foundation of the reference was an 
opinion on their part that at the time when 
Act XXIII came into force, the petitioner 
had a right of special appeal. Mr. Justice 
E. Jackson says :—‘‘ As this suit was insti- 
tuted prior to that date,” that is, when Act 
XXIII came into operation, “ the special 
“ appellant was not deprived of the right to 
« institute a special appeal, which he would 
“ have had according to the law in force 
“ before Act XXIII of 1861 came into force.” 
Mr. Justice Mitter in the same way says :— 


« Itis, therefore, clear that the special ap- | 


“ pellant would have been fully entitled to 
“ maintain this special appeal if that Act,” 
viz., X SII of 1861, “had not been passed.” 
This was certainly an oversight of the 
learned Judges. It is clear to us that if 
the state of the law as regurds the special 
appeal had been present to their minds, 
they would have come to the same con- 
clusion at which we now arrive, 


The special appeal must be rejected with 
costs. 


The 13th September 1870, 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice. and the Hon’ble H. V. Bayley, 
F. B. Kemp and L. S. Jackson, Judges. 

Judgment-debtor—Attachment—Exe- 


cution—Official Assignee—Vesting 
order. 


Case No. 193 of 1869. : 
Regular Appeal from a decision passed by 


the Second Subordinate Judge of the 24-° 


Pergunnahs, dated the 27th May 1869. 


` Auund Chunder Pal (Defendant) 
Appellant, 


VETSUS 


Punchoo Dall Soobalah (Plaintiff) 
Respondent. 


Mr. GŒ. C. Paul for Appellant. 
Mr. W. Bourke for Respondent. 


In execution of a decree obtained’in September 1867, 
a piece of land with a house standing on it was attached 
in January 1868, and’sold on the 17th of April idem, 


In the meantime the judgment-debtors had filed their 
petition in the Insolvent Court, and a vesting order was 
made on the 6th of March 1868. 


The Official Assignee afterwards sold the premises by 
order of the Insolvent Court, and the plaintiff in this 
case, who was the purchaser, sued to recover the pro- 
perty from the purchaser at the sale in execution of 
the Zillah Court’s decree. 


He cp that the vesting order did not prevail over the 
previous attachment made after decree, and the purchaser 


ı from the Official Assignee could not interfere with the 


rights acquired under the attachment. 


This case was referred to the Full Bench 
by L. S. Jackson and Glover J. J., with 
the following remarks :— 


Jackson, J.—I THINK this case must go to 
a Full Bench. 


The question is a simple one. 


The defendant Indur Chund Doogur had 
got a decree in September 1867 against 
Tara Chand and others, and in the month 
of Magh 1274 or 12th January 1868, caused 
apiece of land with a house standing on 
it to be attached, with a view to sale in exe- 
cution of his decree; and it was sold ac- 
cordingly on 17th April by order of the 
Zillah Judge, and bought by the other defen- 
dant Anund Chunder Pal. In the mean- 
time, the judgement-debtors had filed their 
petition in the Insolvent Court, and a 
vesting order was made on the 6th March 


1868. 


The Official Assignee afterwards sold the 
premises by order of the Insolvent Court 
on the 24th July of the same year. The 
present plaintiff was the purchaser, and 
sues to recover the property from the pur- 
chaser at the Zillah Court’s sale. 


Does the vesting order prevail over the 
previous attachment made after decree, so 


as to give the plaintiff a better title than 
the defendant ? 


34 Full Bench 


4 


The Court below, on the authority’ of 

` cases noted in the mar- 
gin, has held that it does, 
and has given judgment 
for the plaintiff. 


Indur Chunder 
Doogur versus Umur 
Chand Doogur, II 
Ben. L. Reports, page 
61, App. Civ.; Ram 
Pershad versus Kala 
Chand Doss, I Indian 
Jurist, N. S., pp. 
325 and 373. 


But the srme point 
(or nearly so) was very 
carefully considered by 
four Judges of the High 
Court at Bombay, in Gumble versus Bho- 
Jagir and others, II Bombay High Court 
Reports, page £46; and it was there un- 
animously held that the attaching creditors, 
who had obtained warrants in execution, 
were entitled to preference over the Official 
Assignee whose vesting order was of date 
subsequent to such warrants, though before 
sale. 


‘In those cases, there had been attach- 
ment previous to judgment, and,it seems to 
have been argued .that as there was no re- 
seizure by the Nazir, the property was 
merely detained under the first attachment, 
and it seems hardly to have been contended 
that the Official Assignee could have any 
case if the attachment had been of the decree 
and previous to the vesting order, 


The Court, however, held that re-seizure 
was unnecessary, aud that the sale under 
the decree prevailed. 


I incline to think that those cases in Bom- 
bay were rightly decided, and that the judg- 
ment in this suit ought to be reversed, and 
therefore I propose to send the cuse before 
a Full Bench. 


Glover, J.—I adhere to the opinion I 
expressed in the case of Indur Chunder 
Doogur versus Cochrane, reported in X 
Weekly Reporter, page 353—n case which is 
exactly similar to the present oue. 


I have, however, no objection to the 
matter being referred to a Full Bench ; and 
I therefore concur in the reference proposed 
by Mr. Justice Louis Jackson. 


The judgment of the Full Bench was 
delivered as follows by 


Couch, 
which are stated in the reference to the Full 
Bencli, are these:—The defendant Indur 
Chunder Doogur had got a decree in Sep- 
tember 1867 against Tara Chand and others, 
and in the month of Magh 1274, or 17th 
January 1868, caused a piece of land witha 
house standing on it to be attached with a 
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view to sale in execution of his decree, and 
it was scld accordingly on the 17th of April 
by order of the Zillah Judge, and bought by 
the other defendant Anund Chunder Pal. In 
the meantime the judgment-debtors had filed 
their petition in the Insolvent Court, and a 
vesting order was made on the 6th of March 
1868. 


The Official Assignee afterwards sold the 
premises by order of the Insolvent Court 
on the 24th of July in the same year. 
The present plaintiff was the purchaser, and 
sues to recover the property from the pur- 
chaser at the Zillah Court’s sale. 


And the question put is,—Does the vesting 
order prevail over the previous attachment 
made after decree, so as to give the plaint- 
iff a better title than the: defendant ? 


The provision in the Indian Insolvent Acts: 
11 and 12 Victoria, Cap. 71, as to the 
vesting of the estate and effects of the in- 
solvent in the assignee is similar to the 
provision in the Euglish Insolvent Acts 1 
and 2 Victoria, Cap. 110, and there 
is nothing in the Indian Act which can give 
to the assignee under it n greater right than 
the assignee in England has. The vesting 
order of the Insolvent Debtor’s Court, under 
Section 87 of the English Act, has the 
snme legal operation as the assigument to 
the provisional assignee had for which it 
was substituted. Now, Lord Saint Leonards, 
in the case of in re Atkinson, IL De Gex 
Macnaghten and Gordon, page 140, says in his 
judgment as Lord Chancellor :—* Two ques- 
“ tions arise on this appeal ; the first, whe- 
‘ther the title of the assignee in insolvency 
“ig go absolute that it cannot be disturbed ; 
‘aud, secoudly, what under the circum- 
‘ stances as they here appear are the rights 
“ of the assignee for value ? 7 


“Tt may be consigered as decided that 
“the assignee in insolvency represents the 
“insolvent; he stands in his place, ané 
“ fakes only-such interest as he cau give, 
‘and subject to all equities by which the 
“insolvent is bound. It has, however, been 
“ conteuded that the effect of the Act is so 
“to vest the property that the insolvent cau- 
‘ not afterwards divest it ; but this is not 
“so, for there are no words in the Act 
“ viving to the assignee any higher interest 
“than the insolvent himself has ; the as- 
& signee does not therefore take, so as not 
“to be subject to equities as administered 
“in this Court,” 
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Aud Lord Westbury, in moving the judg- 
ment of the House of Lords in Fleming 
versus Howden, Law Reports, 1 Scotch Ap- 
peals p. 382, says,—‘“ Theright of a trustee 
“ undersea sequestration is very different 
“from the right of a singular successor ; 
“for itis a rule common to both English 
* and Scotch bankrupt law that the trustee 
or assignee takes the property of the 
bankrupt subject to all the rights and 
“ equities that affected it at the time of the 
bankruptey. But the singular successor 
is not bound by a trust or duty of which 
“ he had no notice. The trustee under a 
sequestration ès iz the same position as 
a gratuitous alienee. He takes such 
estate or interest only as the bankrupt can 
lawfully convey. Soin England, the as- 
signee takes such interest only as the bank- 
rupt can lawfully depart withal. The 
force of the two expressions is the same, 
and the implied conveyance to the trustee 
or assignee ranks no higher than @ gra- 
tuitous alienation.” No higher author- 
ities could be quoted for the rule which is 
to be applied in auy case where it is necessary 
to determine what is the right of an Of- 
cial Assignee. No doubt, as it was argued 
„he represents the credirors andis a trustee 
for them, but that cannot give him a greater 


interest in the property than the insolvent 
had. , 


It appears to me that in the decisions in 
the Indian Courts this rule has’ been lost 
sight of, and the question has been treated 
as if it were whether the property passed 
to the Official Assignee and whether any 
cherge or lien upon it was created by the 
attachment. I except the case of Gamble 
versus Bhola Gir, where the point was 
not raised, and it was assumed that if 
the attachment after decree was complete 
without re-seizure by the Nazir, the 
execution-creditor was entitled to preference 
as regarded the attached goods over the 
Official Assignee. I think the question be- 
fore us must be decided by considering the 
rale laid down by Lord Saint Leonards aud 
Lord Westbury in connection with the 
provisions of the Code of Civil Procedure. 
At the most, the English cases upon a 
different form of procedure in execution 
can only assist us as being analogous. It 
is a little remarkable that although the 
English Law has been so much referred to 
in considering this question, the case in thé 
English Courts which is most applicable to 
it appears, to have been the least noticed. 
It is not mentioned in the elaborate judgment 


of the High Court of the North West Pro- 
vinces. I mean the case of Woodland versus 
Fuller, 11 Adolphus and Ellis, page 859. 
There a writ of fi. fa. against a person was 
lodged with the Deputy of the Sheriff, who 
immediataly issued a warrant to an officer, 
Afterwards, on the same day, a vesting 
order was made by the Insolvent Debtor’s 
Court transferring the person’s estate, aud 
the assignee took possession of his property 
under it. The Sheriff's officer afterwards 
seized it, and it was held by the Court of 
Queen’s Bench that the seizure was propor ; 
that the vesting order only vested the prò- 
perty in the assignee subject to the right 
of the execution-creditor. The Court enter- 
tained no doubt, and the ‘ease is an instance 
of the application of the rule that the 
assignee takes the property subject to the 
rights and equities which affected it at the 
time of the bankruptcy or insolvency. But, 
as I have said, the question must be answer- 
ed by a reference to the Code of Civil Pro- 
cedure, 


By Section 15 of Act XXIII of 1861, 
substituted for Section 215 of Act VIII of 
1859, it is enacted that if the application 
for execution of a decree be admitted, the 
Court shall order execution of the decree 
according to the nature of the application. 
Section 221 of Act VIII of 1859 says— 
‘© When all necessary preliminary measures 
“ have been taken, where any such are requir- 
“ed, the Court, unless it see cause to the 
‘contrary, shall issue the proper warrants 
“for the execution of the decree.” Sec- 
“ tion 282 is,—“ If the decree be for money, 
“and the amount thereof is to be levied 
« from the property of the person against 
‘ whom the same may have been pronounced, 
‘the Court shall cause the property to be 
‘attached in the manner following.” And 
then, after the different modes of attachment 
arg given, Section 242 says— “Iu all 
‘cases of attachment under the preceding 
‘Sections, it shall be competent to the 
s Court, at any time during the attachment, 
“to direct that any part of the property 
«so attached as shall consist of money 
‘or bank-notes, or sufficient part thereof, 
‘shall be paid over to the party applying 
‘for execution of the decree ; or that any 
“< part of the property so attached as may 
& not cousist of money or bank-notes, so far 
“as may be necessary for the satisfaction 
‘¢ of the decree, shall be sold; and that the 
“money which may be realized by such 
‘gale, ora sufficient part thereof, shall be 
“« paid to such party.” 
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Now, it is a rule that when a statute 
confers an authority to do a judicial act in 
a certain case, it is imperative on those so 
authorized to exercise the authority when 
the case arises and its exercise is duly ap- 
plied for by a party interested and having 
the right to make the application. 


This has been often decided, and it is suf- 
ficient to quote the cases of Macdouvgall 
versus Paterson, 11 C. B., page 755; Crake 
versus Powell, 2 E and B, page 210; 
Bowes versus Hope Life Insurance Com- 
pany, 11 H. L., Cases, 389. In those cases, 
the word used in the statule was may. 
According to this rule, the words “ it 
“ shall be competent to the Court,” in Sec- 
tion 242, ‘must not be construed as giv- 
ing to the Court a power which it may 
exercise or not as it thinks fit, but as obli- 
gatory and conferring on the attaching 
creditor aright to have the ‘attached .pro- 
perty sold and the money realized by the 
sale paid to him. 


Section 116, which provides for the non- 
appearance of one or more of several plaint- 
iffs, is an instance of the same words—*“ it 
“shall be competent to the Court” being 
obligatory ; and so is Section 97, where, if 
the plaintiff satisfies the Court that there 
are sufficient grounds for permitting him 
‘to withdraw from the suit ,with liberty to 
bring a fresh suit for the same matter, .the 


Court is bound to grant the permission. 


In several Sections the word “may” is 
clearly obligatory. For instance, 84, 90, 
101, 143 andthe first part of 102. In the 
latter part of this Section, the words—“ if it 
“ think proper” are introduced after ‘* may,” 
apparently to show thatit is not obligatory. 
Section 351 is another instance of this, the 


words there being—* if it think right.” 


In Section 92 as to injunctions, the words 
—“ it shall be lawful for the Court” are 
clearly obligatory when a proper case 
arises. It would be contrary to the whole 


scope of the Act to hold that by an attach- 


ment after decree the creditor does not ac- 


quire a right to have the property sold, 
and that the Court may arbitrarily refuse to 


issue the order for sale. 


Section 240 appears to me to furnish a 
strong argument against the Official Assig- 
nee. By that Section, the right or equity 
created by the attachment is such that it cau- 
not be affected by even a bond fide nliena- 
The 


vesting order “ranks no higher than a 


tion for value without notice of it. 


gratuitous alienation” (Lord Westbury in the 
judgmentbefore quoted), and it caunot be 
consistently held that it is to defeat the at- 
tachment when an alienation for value is not 
allowed to do so. It was argued that after 
the vesting order the property cannot be 
sold as that of the judment-debtor, as it has 
passed to the Official Assignee ; but the an- 
swer to that is that ithas so passed subject 
tobeing divested by a sale in execution of 
° 


the decree, and it may still be sold as the 


property of the judgment-debtor. 


In this case, I think, the sale on the 17th 
of April by order of the Zillah Judge was 
legal, notwithstanding the vesting order, 
and the defendaut Anund Chunder Pal 
acquired a good title to the property under 
it, aud that the plaintiff has no right to 


recover it from him. 
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The 15th May 1865. 
| Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble J. P. Norman, 
+ Judge, oag 
Hidden Plaintiffs—Costs—High Court 
'' Equitable Jurisdiction—Abuse of 


~ process of Court — Act VIII of 
- 1859. 

Appeal from the judgment of the Hon'ble 
- J. B. Phear; exercising the Ordinary Ori- 
¿ginal Civil Jurisdiction of the High 

' Court.’ . ae 


` ` Jointee Chunder Sein, Appellant, 


VETSUS 


Anundo Lall Doss and others, (Defendants) 
c 1 . + Respondents. i 


Bell and J. Coryton for 


Messrs. J, D. 
CA Appellant. 


T.' Woodroffe and L. P. Evans 


Messrs. J. 
-- for Respondents. 

A suit for, possession of land having been dismissed 
with costs, a motion was made on the part of the de- 
fendants asking the Court to make 4 and B, strangers to 
the record, pay the costs on the ground that they were 
the real though hidden plaintiffs, and had execnted a 
false lease in favor of the nominal plaintiff who had 
brought the suit on the strength of such false lease. 


.' HELD by Phear, J, that the Court could not make 
fhe order applied,for under Act VIII of 1859, as that 
Act does not authorize a Court to deal by its judgment 
in any suit aot with persons not before it in that 
suit? but that’ the High Court has the same equitable 
jurisdiction which the Supreme Court had to entertain 
an application of this kind, and that as the fagts showed 
that A and B were the real plaintiffs in the suit and that 
the conveyance to the nominal plaintiff was fictitious, the 
order directing them to pay the costs of the suit should 
go. 

. HeD by Peacock, C. J., and Norman, J., (confirming 

the order of Phear, J.) that A and B were guilty of a 

contempt and abuse of a process of the Court when 
they put forward a sham plaintiff and a deed which 
they knew was fictitious, with a view to impose upon 
the Court ; and that the Court had power to compel them, 

as the real plaintiff's, to pay the costs of the suit although 
they were-not named as parties in the original proceed- 

ings, | y 


` Tus was an appeal against an order of the 


Hon’ble J. B. Phear, passed on the 10th of: 


March 1865, in the suit of Bamasoondery 
Dossee versus Auundo Lall Dogs and others, 


` 


| 


ee 





in which suit judgment was delivered on the 
13th February preceding, by which the suit 
of the plaintiff was dismissed with costs. On 
a motion made before that learned Judge, it 
was sought to throw the costs of the suit on 
Jugeut Chunder Sein and Jointee Chunder 
Sein, on the ground that although they 
were not parties to the suit, they were the 
real, though hidden, plaintiffs. Phear, J. 
held that the case against Juggut Chun- 
der Sein and Jointee Chunder Sein was 
made out, and he directed that they should 
pay to the defendants in the suit the 
costs incurred by them therein and in the 
motion. 


The judgment of Phear, J., on this. point 
was as follows :— j 


This was a suit brought to recover 
possession of certain land and premises iu 
Calcutta. It came on for hearing in this 
Court on the 13th day of February last, 
and after a ‘trial of several days it was 
dismissed with costs. The present applica- 
tion. is by way of motion calling upon 
Juggut’ Chunder Sein and Jointee Chunder 
Sein, strangers to the record, to show cause 
why they should not pay the several defend- 
ants their costs of the suit. Mr. Bellin show- 
ing cause against the motion, made the pre- 
liminary objection that the Court had no 
jurisdiction to entertain the application. 


It is obvious-that the question thus raised 
is a most important one, considering how 
great are the facilities for vicarious litiga- 


‘tion of a vexatious and harrassing nature 


which exists in this country, and therefore 
how desirable itis that this Court should 
have in its hands all reasonable means of 
visiting the real party, and not ihe ostensible 
party only, to the suit with the consequence 
of failure. It is true that the Court probably 
has in all cases the power to stay pro- 
ceedings at the instance of a defendant, until 
the third person other than the plaintiffs 
gives security for payment of the defend- 
aut’s costs ; but this does not avail to give a 
relief to the plaintiff or to the defendant 
when, in the course of the trial itself, it for 
the first time turns out that the other party 
is a man of straw and merely the represen- 
tative of a third person who is actually 
pulling the strings of the litigation, 
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It is said, in opposition to the ruie, that 
the power of the High Court to deal with 
the matter must be sought in the provisions 


in this behalf of Act VIII of 1859, and that: 


these do not enable it after judgment to 
saddle any one with the burden of the costs 
who is not a party itithecause. Section 
187 of that Act appears to be the only one 
which bears directly on the point. By this it 
is enacted that the judgment shall in all 
cases direct by whom the costs of each 
party are to be paid, whether by himself or 
by another party,and whether in whole or 


_in what part or proportion; and the Court 


shall have full power to award and apportion 
costs in any Manner if may deem proper. 
It seemed at first doubtful whether the 
Legislature-used the words ‘‘ another party” 
as equivalent to “ianother person,” in which 
case the power contended for by Mr. Evans 
would undoubtedly be given to the Court by 
the express words of the Section, or whether it 
intended they should be rend as if identical 
with “ another party” to the suit. I think, 
however, that I mist'attach the latter signifi- 
cation to the words, otherwise I should be 
attributing two méanings to “ party” in the 
same. sentence ; for it is clear that ‘ costs of 
each party” must have reference to the 
technical sense only of -the word. The last 
sentence in ‘the Section does not, in my 
judgment, say anything to extend the area 
of the Court’s action as regards the persons 
to be affected. The first portion of the 
Section directs that the judgment shall 
always Contain an order for the payment of 
the costs of each party to the suit, either by 


‘himself or by some other party or parties to 


the suit, and that either wholly or in part. 
The latter portion of the Section only adds 
that the Court in coming ‘to that judgment 
shall have the fullest discretion in regard to 
which it may treat-the subject of these costs, 
and in determining the amounts to be borne 
by the respective parties. Jt never could 
have been the intention of the Legislature to 
empower the Court to deal by its judgment 
in any given suit directly with persons not 
before it in that-suit. 


‘On the whole, then, I conclude that Act 
VIII of 1859 does not confer on this Court 
the power which is invoked in this applica- 
tion. Am I obliged therefore to say that this 
Court does not possess the’ power? I think 
not. The proceedings between party and 
party are no doubtregulated solely by Act 
VIII, but the remedy here sought is neither 
à stop in the ‘proceedings of any particular 


‘suit, nor one which can be made the subject 


of aseparate plaint : it israther of the nature 
of a substantive proceeding im personam, 
and it may well be that our equitable juris- 


‘diction is sufficiently large to afford it. Now 


by Section 9 of the High Court Act this Court 
has and can exercise all jurisdiction and 
every power and authority whatsoever which 
was vested in the Supreme Court, unless 
Her Majesty’s Letter, Patent constituting the 
Court otherwise direct ; and certainly if the 
jurisdiction to entertai? an application of 
this kind was vested in the Supreme Court, 
there is nothing in the Letters Patent, as far 
as I can discover, to prevent its devolving 
upon us. As to this I should probably be 
bound, even was there an absence of authority, 
to assume from the general words of the ori- 
ginal Charter that the jurisdiction of the 
Supreme Court ‘was co-extensive with that 
of Her Majesty’s Superior Courts at Weste 
minster ; but an unreported case; Doe &c. 
versus Surroop Chunder Ghose, was cited 
in argument .before me which clearly 
shewed that the Supreme Court did in fact 
exercise the peculiar jurisdiction of the 
English Superior Courts in regard to dealing 
with the subject of costs in ejectment suits. 
It is true that the ejectment sult no 
longer exists in its old form, butis in .all 
respects assimilated to any other civil suit ; 
and it might be argued that as the jurisdic- 
tion in question originated in the specialties 
of the old form of proceeding, it must’ be 
considered as in some sense identical to it 
and not self-existent ; ‘but on this point, 
I think, I must follow the example of the 
Superior Courts in England who'have decided 
(see Thornton. versus Wilkinson, 9 Jurist, 
N. 5., 606, and Mobbs versus Vanderbrande, 
Volume 3 Weekly Reporter, 464) that .not- 
withstanding the alteration of ‘the nature of 
the action of ejectment there effected by 
the Common. Law Procedure Act, the juris- 
diction remained to them on the'ground that 
that Act reserved allepower which the Courts. 
previously enjoyed. Similarly here, all pre- 
viously existing powers of the Supreme-Qouré 
are given to us; and I am, therefore, of opinion 
that this Court has the same power ‘of direct- 
ing that the costs of any party to a suit for. 
the recovery of land shall be:paid by a person 
who is not on the record, as the late Supreme 
Court had,.and as the Courts at Westminster 
still possess and exercise. In coming to this 
decision I do not disregard or infringe upon 
the precedents afforded by Evans versus 


-Rees* and the cases there cited. 


: noie 
* 12 A. and E., p: 167. 


A. 
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Then do the facts of the case justify the 
making the rule absolute? I think Iam bound 
on the authorities to do so, if I arrive at the 
conclusion that Juggut Chunder Sein and 
his son gre the real plaintiffs in this suit ; 
and on this point Ifeel no hesitation. I look 
upon the conveyance transaction as entirely 
fictitious, I do not go the length of saying 
that there is no such person as Bamasoondery 
Dossee ; ‘but I am convinced that if there is, 
she took no real part in the making of the 
conveyance. `I should in all cases look with 
grave suspicion upon the circumstance of a 
suit in ejectment being immediately pre- 
ceeded by a conveyance to a purdah woman, 
for the purpose of her being. made the 
plaintiff, it being remembered how great is 
the, difficulty of identification, and how im- 
- possible to.enforce process against her per- 
sonally if such a course becomes necessary. 
But.here in addition, there has been long an- 
tecedent litigation followed by a sleeping on’ 
his: rights, supposing .he had any, on the 
part of Juggut Chunder, until the end of. 
this suit when he once more stirs himself 
to assert his title. Then suddenly comes 
the: conveyance to this purdah woman, of, 
whom all the description youchsafed us is 
that. she is an inmate of Juggut Chunder’s, 
house. He can’t say why or when she can 
to his house, what her means are, or from 
whence she got the alleged consideration- 
money for thepurchase. The making sucha 
purchase at all with her eyes wide open, 
as Juggut Chunder is careful to say, to all 
the facts of the case is so extraordinary -an 
act for a woman, that I could not help re- 
marking to her'Counsel on his-opening that: 
his client must possess a very adventurous: 
and speculative turn of mind. ._I could under-' 
stand an-attorney ofa certain class or some 
species ‘of reversionary societies buying up’ 
or- tanking bargains with regard ‘to the pro- 
secution of rights like those involved in 
this suit ; and I-dare-say transactions of this’ 
kind take place in Calcutta as well as in 
England. But it is simply unintelligible to 
me: that an ‘ignorant and purdah woman 
‘should voluntarily, and even against advice 
as Juggut Chunder says, insist upon pur- 
: chasing a Chancery suit, she herself having 
previously been entirely uninterested in .the 
matter ; and the only motive-which can be 
suggested for this pertinacity being the cir- 
cumstance that a small portion of the pre- 
mises sought to be recovered would aptly 
serve for carrying .out a religious purpose: 
said to be entertained by her. I will add that 
the identification of Bamasoondery Dossee, 
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which forms a link in the chain of evidence 
offered to the Court, was most unsatisfactory 
fo me. 
Bamasoondery Dossee, if such a person is 
connected with the suit at all, is entirely a 
sham plaintiff—a mere puppet in the hands 
of others. As far as I can judge, Juggut 
Chunder and Jointee Chunder are both di- 
rectly interested in this suit and are activa 
promoters of it,—certainly the latter is so. 
It may be that the vexation is brought about 
by some one not disclosed to the Court ; 


In short, I feel no doubt but that 


and if so, I regret that a aa reach him 
to make him in some degree responsible 
for this vexatious and harrassing litigation 


which he has contributed to set on foot. 
However, as to Juggut Chunder and Jointea 


Chunder, I am clear that they ought, within 
the spirit of the decisions to which I have 


referred, to be made liable for the defendant?s 


costs, and therefore this- rule will be mada 
absolute with costs. 


Jointee Chunder Sein appealed from tha 


above judgment, on the grounds substantially 
that ashe was nota party to the suit the 
Court had no power to make him liable for 
the costs; that if the 
‘power, the .order should have been passed 


Court had such 


at the time judgment in the suit wag 


declared ; and that after the decree had once 
passed, it could not be afterwards altered, 


The following are the judgments of the 
Appellate’ Bench :— 


Peacock, C. J—We do not think it ne- 


cessary to call upon the respondent in. this 
case. 
Judge was-a very proper one and is fully: 
‘borne out by the 


We think that the order of the learned 


evidence, 


If it were necessary to consider whether 
the late Supreme Court was bound by the 
decision in Hayward versus Gifford, 4. 
Meeson and Welsby, page 194, we might 
take further time to consider or look more 
minutely into the Charter of the Suprema 
Court. But whether the Supreme Court 
would have been bound by that decision 
or not, we think that the present case is very 
different from the case which has been cited, 
Tn that case the judgment of the Court 
was delivered by Lord Abinger as follows:—~ 


“If we-were at liberty to consult equity 
“and justice, -we-should probably make this 
“rule absolute. But: the authority of the 
‘ Courts at Westminster .is derived from the 
“ Queen’s writ, directing them to. take cog- 
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« nizance of the suits mentioned in the writs 
. “& respectively, and thus. bring the parties 
‘before them. This being so, they had 
“t no power to order any particular individual 
“to come before them at their pleasure. In 
‘the present case, if it could have been 
‘‘shewn that Spencer had committed any 
‘contempt of Court, or been guilty in 
- “respect of this suit of any thing in the 
“ nature of barratry or maintenance, it would 
‘have ‘been another matter ; but we cannot 
“ make any order against an individual who 
‘ig not party to agy suit before us nor has 
“ been guilty of any contempt; but merely 
« because he has an interest in the event of 
* the suit.” 


_ That case therefore was determined on the 
ground that Spencer had an interest in the 
event of that suit. In 2 Adolphus and Ellis, 

age 334, it was. ruled that the Court 
would not order a person not a party to 
the record to pay costs in any action but 
_ ejectment ; and there I think they followed 
the rule laid down by Lord Abinger in 
‘the case referred to above. 


‘ The learned Judge in that case having 
stated that the case would be different if the 
party had been guilty of any contempt of 
Court, let us see ‘whether the parties who 
have been ordered to pay costs in this case 
have not been guilty of a contempt of Court, 
or. at any rate guilty of an abuse of the 
process of the Court. This suit, although 
‘not an action of ejectment, is a suit to re- 
cover possession of land; and I say it is a 
gross abuse of the process of a Court of 
justice for a man to lease out land to another 
by a fictitious deed, for the purpose of im- 
posing upon a Court of justice, and making 
them believe that it was an actual convey- 
gnce wheréon to commence a suit in his own. 
name—more especially so if that conveyance 
is made to a woman from whom it is almost 
impossible to recover the costs of the suit 
if’ she should fail. 


- Let us see if the parties in this suit have 
not been guilty of abusing a process of the 
Court; by putting forward a deed which they 
knew to have no real foundation, in order 
to avoid paying costs of suit in case that 
suit failed. ‘Che learned Judge says that 
the deed was a wholly fictitious one; and 
from the affidavits beforé the Judge, there 
can be no doubt that the Judge came to a 
right conclusion upon that point. 


' Itis said that the son (Jointee Chunder) 
Ouglit not to have been made to pay the 


costs as well as the father (Juggut Chun- 
der). But the question is whether both 
father and son were not colluding together, 
by endeavouring to recover property in’ the 
name of the plaintiff in such a manner as 
to avoid being liable in the costs of the ‘sult 
in case the plaintiff failed. . 


[The Chief Justice here read from the 
depositions of the father and son, of Mr. 
Leslie the attesting witness to the convey- 
ance, and from the defendant Anundo Lall’s 
affidavit. | 


Now here is a fictitious deed prepared, 
which no one who reads the ‘evidence ‘can 
doubt; and both the father and son were 
present at the attorney’s office where the 
deed was concocted, and where the son ad- 
mits he gave full instructions to the attorney. 
He was therefore a party knowing full well. 
that that deed was executed for the pur- 
pose of protecting a person (whoever he: 
may be) from the payment of costs in the’ 
event of failure. = 

I say that that is a gross abuse of the pro-' 
cess of a Court, and that the Court had thei 
power to call the persons before it, and tell 
them that they had been guilty of a con- 
tempt of Court, aud that the Court exercised 
a-sound and wise discretion in, compelling: 
them to pay costs. I therefore think that 
this appeal must be dismissed wijik costs 
to be paid by both these parties. * 


Norman, J.—1 am entirely of the same 
opinion, and I only wish to add one word 
with regard to Mr. Bell’s observation in 
reference to the case of Hayward versus 
Gifford. In Marshall on Costs, page 446, it 
ig said— The rule in all other actions than 
‘“eiectment is not to call upon a person for. 
«costs ‘who is no party to the record.” 
This is stated in Hayward versus Gifford to 
be the general rule.» But the judgment in 
that case shows that there are several ex- 
ceptions to it ; and as regards ejectment, the 
Chief Baron points out that in ejectment the: 
Courts take notice of the: real parties, liti- 
gant, There is no such limitation of the: 
rule to tlie cases of defendants in ejectment 
as was suggested by Mr. Bell. 


The case itself shows that if n suit is 
brought by a person huving a real interest, 
however small, in the event of the ‘suit, the’ 
Court cannot enforce payment of costs as 
against a person who being largely interested 
in the result supplies the plaintiff with 
money, and otherwise assists him in carrying 
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on the suit. Evans versus Rees,* where the | Mohendro Lall Bose (Plaintiff) Appellant, 


plaintiff was ‘a tenant from year to year, was 
á similar case. : 


But. in the case of the Queen versus 
Green (4 Queen’s Bench Reports, page 652, ) 
the Court made an attorney pay. all the costs 
of an information. 


Sir William Follett in his argument put 
the case thus—* where it is clear that a, man 
“of straw is purposely put forward, the real 
“ partý ought to pay costs, and he cannot 
“shelter himself by alleging that he meant 
‘t only to act as attorney. Though he acted 
«in ‘that capacity, the application is not the 
“less his own,” 


Lord Denman said—‘ The question is 
“ whether a person who, on a motion for guo 
“warranto information, acts as an attorney, 


“is on that account to avoid payment of. 


& costs when he has in fact been the relator, 
“ but hag put forward another person in that 
“ capacity who is unable to pay costs.- I 
“ haye no doubt that he is liable, where it 
‘appears that he is actually and virtually 
‘the ‘relator.’ The Court therefore made 
the party in'that case pay costs, not because 
‘he was attorney, but although he was attor- 
ney. I think that where a person is put 
-forward as plaintiff—who has no interest of 
any sort—who is a mere name—whose very 
‘existence, as ] may say, is more than doubt- 
ful—the party using the name as plaintiff, is 
guilty of a contempt and abuse of the pro- 
cess.of the Court. The Court can and will 
compel the party who is really the plaintiff 
to pay costs, ‘although he was not named as 
party in the original proceedings. 





The 26th May 1865. 


e 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 

Justice, and the Hon’ble A. G. Mac- 

- pherson, Judge. 

Limitation—Bill of Exchange—Cause 
of action. 


‘Appeal from the judgment of the Hon'ble 
J. P. Norman, exercising the Ordinary 
‘o Original Civil Jurisdiction of the High 
Court. a : 


f . 





* A, and E., p. 167. ` 


Versus 


Jadhub Kissen Singh (Defendant) Respond- 
ent, 


Mr. J. T. Woodroffe for the Appellant. 


Mr. L. P. Evans for the Respondent. 


Jf on the 12th October 1855 drew a Bill of Exchange, 
payable 8 months after date, in favor of B which was 
accepted by J, Before the bill became due, B endorsed 


‘it to P, who again endorsed it for full value to Jf 


B & Co., of which firm Jf L was a partner. M Bg Co. 
discounted the bill with G, who resented it at maturity 
to J, who dishonored it. G thereupon sued Jf L aad 
recovered a decree which Jf L satisfied. JT L thereupon 
brought the present suit, on the 13th February 1865, 
against J as the acceptor of the bill for the amount he 
paid under G's decree, 2 


Hern (confirming the decision of Norman, J.,) that 
the suit was barred by limitation, more than 6 years 
having elapsed since the due date of the Bill of Ex- 
chango,—the plaintiff’s cause of action having accrued 
when the bill became payable and the acceptor refused 
to pay. 

Tue plaintiff in this suit stated that on 
the 12th day of October 1855, the defend- 
ant accepted a Bill of Exchange for rupees 
8,000 drawn upon him by one Mohendro 
Nath Tagore, in favor of one Brojendro 
Nath Tagore, Before the bill became due, 
Brojendro Nath Tagore endorsed it to one 
Prankristo. Bose, who again endorsed it for 
full value to the firm of -Mullick Bose & 
Brothers, of which the plaintiff was a part-' 
ner. Before the bill became due, the plaint- 
if and his partner Jogendronauth Bose 
discounted it with one Gobind Chunder Sein, 
who presented the bill at maturity to the de- 
fendant who dishonored it. Gobind Chunder 
Sein sued the plaintiff on the 17th April 
1861 on the bill, and obtained a decree 
against him’on the 18th November 1862. 
The plaintiff paid the amount of the judg- 


ment on the 15th July 1864, which was 


rupees 5,549-5-8. The plaintiff in this suit 
sought to recover from the defendant, as ac- 
ceptor of the said bill, the said sum of ru- 
pees 5,549-5-8. The plaintiff submitted that 
his cause of action arose on the 15th July 
1864, the date on which he paid-the amount 
decreed against him; and if not on that 
date, at all events on the 13th November 
1862, the date of the decree in the suit 
against him. The present suit was brought 
on the 18th February 1865. 


The Bill of Echange was in the following 
terms :— 
i Calcutta, 12th Oct. 1855. 


No. 1 of 22, due 9th May. 
Company’s Rs. 8,000. 


es ee eee eee e a 


6 Appeals from 


THE WEEKLY REPORTER. 


Original Jurisdi 


Three months after date, please to pay to| barred by the statute o 


Brojendro Nath Tagore, 


or order, the sum 


of Company’s Rs. three thousand for value 


received. a 


Baboo Jadub Kissen Singh, 
(Across the. bill), 
Accepted 12th October 1855, 


Nogendro Nath Tagore, 


Jadub Kissen Sing. 


Due 12-13th January 1856, 


P. B. 
No. 2480. 


Co.’s Rs. 3,000 1856 
due 15th January. ® 12th October. 
” (On back). 
Brojendro Nath Tagore. Nogendro Nath Tagore, 
Prawn Kisto Bose. Drawer, 


Mohendro Lall Bose. 
Jogendro Lall Bose. 


Paid the Bank of Bengal, Brojendro Nath Tagore, 


l Jg 
Gobind Chunder Sein. Prawn Kisto Bose, i : 
Mohendro Lali Bose, rs 

Jogendro Lall Bose, J RY 


Jadub Kissen Sing, 


Acceptor, 


The defendant, among other pleas, con- 
tended that the suit was barred under 
Act XIV of 1859, more than six years 


having elapsed since the 
Bill of Exchange, 


Norman, J., without 
‘Issues raised in the case, 


due date of the 


trying the other 


at once dismissed 


the suit ‘with costs on the ground that it 


‘was barréd by limitation. 


The plaintiff appealed 
grounds:—_— 


on the following 


~ 1st.—That the Court ought to have settled 
_the issues proposed by the plaintiff in this 
Suit, and set the cause down for trial there- 


on. 


2nd.—That the Court was in error in 
‘holding that the plaintiff’s claim was barred 


by the law of limitation. 
3rd.—That the Court 


ought to have held 


that the time for limitation began to run 
from the time of the plaintiff’s satisfying the 
decree in the pleadings mentioned; and 


4th.—That the Court should nat have dis- 


missed the plaintiff’s suit 


with costs. 


The following is the judgment of the 
Appellate Court as delivered by 


Peacock, 'C. J.—I must confess that when 
this case first came before us, I thought that 
the judgment of the learned Judge was 
wrong, and that the plaintiff’s suit was not 


=- - ~ 


on further considering the 
the judgment at which t! 
has arrived is correct. 

ally is what was the’ ca 
which the plaintiff had the 
it appears that a bill was: 
dro Nath Tagore upon th 
accepted the bil; The 
to the firm of Messrs. 

Brothers, of which the 
partner. Messrs. Mullick 
gave full value for the bil 
discounted it to Gobind C 
bill was dishonored when 
the plaintiff was obliged t 


The question is what ri 
iff to sue the acceptor ? 
one of the endorsees for 
never was any privity bet; 
defendant. There was nc 
on the part of the accepto 
iff, that he should indemni 


case of non-payment of t 


plaintiff claims the right tc 
upon the bill. The promi: 
bill according to the tenor 
bill ; and the liability of 
the endorsee is in conseque 
of that contract, namely, 
paid the bill according 

effect thereof. When di 
action arise under thesi 
It arose clearly when the 

able, and the acceptor rel 
cording to the Law Mi 
exchange is transferable, 
or endorsee of the bill ma 
name. Therefore when 

his partner transferred tt 
Chunder Sein, they transfe 
in that bill to Gobind C 
by endorsing the bill, by t 
they also came urder_ 

Gobind Chunder Sein, n 
would take up the bill pi 


‘sary notice was given & 


Law Merchant, That is 
to be the obligation und 
dorsee comes. (See Chitt 
change, page®266.) 


It is there stated—“ It, 
“ that an-endorsement ise 
“ ranty ; that the prior € 
‘< made by persons having 
“ it—but the Court see: 
“doctrine; and though 
“admit all prior endor 
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“been in fact duly made, yet an endors- 
“er by his endorsement merely engages 
“ that the drawee will pay, or that he, the 
“endorser, will, on his default and due 
“ notice, thereof, pay the same, and which is 
«the extent and limit of his implied con- 
“tract? | : 


Now, Gobind Chunder Sein could not have 
sued the plaintiff to recover the money le- 
gally, unless he had given due notice of dis- 
honor to the plaintiff. The plaintiff might 
have waived notice of dishonor. Now, it has 
been held that if a party to a.bill gives 
time to the acceptor, he discharges all prior 
parties to the bill, because the endorsee so 
long as he has aright to the bill has the 
right, if he pleases, to give time to the ac- 
ceptor. They are therefore discharged by 
reason of the time given. But the object 
of the notice of dishonor is that each party 
may, if he pleases, tuke up the bill and seek 
- his remedy against all the other parties. 
When Gobind Chunder Sein gave notice 
of dishonor. to the plaintiff, the plaintiff 
had a right if he pleased to seek his remedy 
‘againstthe acceptor. But the plaintiff choose 
to leave the bill in the hands of Gobind 
Chunder Sein up to such a period that Gobind 
Chunder Sein would be barred from recover- 
ing against the acceptor if he called upon 
him for puyment; and the fault is his own 
for letting the bill remain so long in the 
hands. of Gobind Chunder Sein. If the 
statute of limitations were not a bar in this 
case, an’ acceptor would scarcely get free 
from this liability under the bill, for an 
endorser might call upon him 6 years after- 
` wards, and one endorser after another might 
call upon the acceptor, who might not be 
free from liability for 20 or 30 years. 


It appears to me, looking accurately at 
the case, that the plaintiff and his partner 
are not sureties for the acceptor. There 
was no privity between the plaintiff and 
the acceptor, and the plaintiff’s only cause of 
action against the acceptor was for non-pay- 
ment of the bill at the time when it became 
due. 


There was another point raised, viz., that 
the learned Judge ought to have settled the 
issues. But the Judge was clearly right in 
not having raised issues on the merits when 
the case was barred by the statute of limi- 
tation. Had he raised issues; there was 
no matter of fact pleaded: which would des- 
troy the defendant’s right to take advantage 
of the statute of limitation. The Judge 
having raised one issue in law,—-namely, whe- 
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e e ae 
ther limitation barred the suit as set out iu 
the written statements, and having decided 
that issue against the plaintiff, it was uu- 
necessary for him under the Code of Civil 
Procedure to fix and try any other issue. 
But even if he was bound as a matter of 
form to fix all the issues at the same time, 
it would be no good reason for upsetting his 
judgment that he decided upon that one issue’ 
which went to bar the claim on the ground 
of limitation. An Appellate Court ought 
not to upset a decision on a merely technical 
ground, but only on a ground which goes to 
the merits of a case. I %ee no force in this 
second objection, und under the circumstances 
think ‘that the judgment of the learned 
Judge was perfectly correct, and must be 
affirmed with costs to be taxed according to 
scale No, 2. 


Macpherson, J.—Yam of the same opinion. 


The 9th January 1866. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble W. Morgan, 
Judge. 


Limitation — Aurrutdary account — 
Commission — Cause of action — 
Clause 9 Section L Act XIV of 
1859. 


Appeal from a judgment of the Hon'ble 
J. P. Norman, exercising the Ordinary 
Original Civil Jurisdiction of the High 
Court. i 


Meher Chand Sahoo (Defendant) Appellant, 
VETSUS 


Moroolyram and others (Plaintiffs) Respond- 
ents. 


Mr. J. D. Bell for the Appellant. ` 


Mr. J. T. Woodroffe for the Respondents. 


The period of 3 years’ limitation prescribed by Clause 
9 Section 1 Act XIV of 1859 is applicable to n suit for 
balance of aurrutdary account and for commission and 
interest,—the cause of action in such a suit aceruing 
from the close of the year in which the last item was 
admitted or proved, indicatiug the continuance of mutual 
dealings. 


Tue plaintiffs in this suit stated that in 
the Sumbut year 1913, corresponding with 
parts of the Christian years 1855 and 1856, 
they commenced to have various dealings 
and transactions with the defendants, which 


C 
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continued between them up to the Sumbut 
years 1916 and 1917, corresponding with the 
Christian years 1859 and 1860; that there was 
a settlement of accounts between the plain- 
tiffs and the defendants’ firm through their 
gomastah Kalluram, and on such settlement 
of accounts there was due to the pluintiffs a 
. gum of rupees 18,717-4-9, of which rupees 
16,248-11-6, was principal, and rupees 
2,019-4-0 was interest at 9-per cent. per 
annum; that on the retirement of the said 
Kalluram, the defendants continued the said 
business with the glaintiffs through another 
gomastah, named Bhoyro Sing, and the said 
last mentioned amount of rupees 18,717-4-9 
was brought over in this new account, since 
the said retirement of the said Kalluram ; 
that the defendants had some further deal- 
ings and transactions with the plaintiffs, 
which continued up to the 2nd day of Assin 
Soodee of the Sumbut year 1917, corres- 
ponding with the 16th of October 1860, on 
which date there appeared in the said account 
a balance of rupees 15,049-11-3 in favor of 
the plaintiffs, of which rupees’ 13,030-7-3 
was principal and rupees 2,019-4-0 was in- 
terest ; that in the said account with the 
defendants’ firm the plaintiffs are entitled to 
a sum of rupees 84-11-6 as commission at 
1 rupee per cent., and rupees 2-10-3 as mun- 
dleka for the worship of the Hindoo deities 
at 6 pie per cent., and to rupees 6,875-2-3 
as. further interest from the 17th day of 
Assar Soodee: of the Sumbut year 1916, 
corresponding with the 2ud of July 1859 to 
the 19th of January 1865, the day on which 
the plaint in this cause was filed ; the plaint- 
iff accordingly sued the defendants for these 
sums, which together amount to the sum of 
rupees 22,012-3-3.* 





* The account annexed to the plaintiff's written state- 
ment was as follows :— 


3744 0 O—Calculation of the auspicious interest of 
(the amount of) Bhoyro Sing, the gomas- 
tah of Soleenauth (and) Khosa Chund. 


(One side of the account.) 


2,189” 6 0.—Date the 14th day of the light side of the 
” moon, and calculation figures, in Sawun of 
' ; the Sumbut year 1916. 
359 2 15.—12th day of the light side of the moon 
, Assar Sumbut year 1916. 
456 2 15.—15th day of the dark side of the moon 
Bhadro of the Sumbut year 1916. 
826 10 5.—3rd day of the dark side of the moon 
' Assin of the Sumbut year 1916. 
552 7 0.—12th day of the dark side of the moon in 
- Assin of the Sumbut year 1916, 


‘#16 14 0,—15th day of the dark side of the moon in | 27213 4, 400,—6th day of the dark side of 


r Asin of the Sumbut year 1916. 

2,340 15 5§.—12th day of the light side of the moon in 

Assin of the Sumbut year 1916. ` 

805 10, 51st day of ‘the light side of the moon in 
` Kartick of the Sumbut year 1916, 


40620 0, 600.—1st day of the light side of th 





The defendants in their answer said that 
formerly they had pecuniary transactions 
with the ‘plaintiffs, who occastonally lent 
the defendants.monies ; that the defendants 
ge A 


500 0 0.—Date the 2nd day of the light side of the 
moon in Jeit of the Sumbut year 1917. 
400 0 0.—2nd day of the light side of the moon in 
Assin the second of the Sumbut year 1917. 
25 0 0.—10th day of the light side of the moon in 
Assin of the Sumbut year 1917. i 


(The other side of the account.) 


5,65,243 4 0.—16,248 11 10 Uptothe 1st day of the 
light side of the moon in 
Assar of the Sumbut year 


1916. 

18,167 15 10 Balance brought over from 
the account of Khuttur 
Ram, inclusive of interest 
up tothe lst day of the 
light side of the moon in 
Assar of the Sumbut year 





1916. i 
REAL FIGURES. 
16,148 11 10 Balance of 
i principal as 
er khatta. 
2,019 4 0 Debited on 
account of 
interest. 
18,167 15 10 


2019 4 0 Deduct on account of inter- 
est, therefore no (further) 
interest, &c., is calculated in 
this sum. < ' 


16,148 11 10 


Date the Ist day of the 
light side of the moon in 
Assar. First item debited 
to the account of Bhoyro 
Singh, ' 

- eS ns 


16,248 11 10 








100 0 0 








Rs, As. P. Months. , Days. 
3,188 0 0 2,189 6 0 1 13 
131 0 0° 359 2 15 0 11 
897 0 0 456 2 15 1 29 
2,121 8 0 82610 ő 2 17 
1,546 12 0 552 7 0 2 24 
50 0 1614 0 2 29 
7,881 4 0 2,840 15 5 8 11 
3,222 8 0 80510 5 4 0 
5,516 12 0 500 0 0 Il 1 
6,418 4 0 400 0 œ 16 1 
8 8 0 2% 0 0 3 9 l 
5,384,242 8 0776 7 3. Balanceup 


to the 7th day of the 
dark side of the moon 
in Magh of Sumbut 
year 1921, being part 


of 18,080—7 68-21, 


25.—Date the 2nd day of the 
light side of the moon in 
Assar of the Sumbut year 
191 


1716 0. 


63-20 


e moon in Sawun of ‘the 


Sumbnut year 1916 68—1 


moon in Sawun of the Sumbut 


year 1916 one 67-21 
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could not state the actual amount of the 
sums lent, but it was not so much as the 
plaintiffs alleged in their plaint—no part, of 
which the defendants admitted. Defendants 
farther said that whatever claims the plaint- 
iffs may have had against them, the same are 
barred by the Law of Limitation, Act XIV 





33783 8 500,.—5th day of the light side of 

the moon Sawun of the Sum- 
. but year 1916 .. 

§00.—10th ee of the light side ‘of 
the moon in Sawun of the 
Sumbut year 1916 

100.—13th day of the light side ‘of 
the moon in Sawun of the 
Sumbut year 1916 

400,—14th day of the light side ‘of 
the moon in Sawun of the 
Sumbut year 1916 

100.—2nd day of the light side of 
the moon in Bhadro of the 
Sumbut year 1916 

250,—18th day of the light side of 
the moon iu Bhadro of the 
Sumbut year 1916 sea 

100.—15th day of the light side of 
the moon in Bhadro of the 
Sumbut year 1916 

115.—2nd day of the dark side of 
the moon in Assin of the 
Sumbut year 1916 

200.—5th day of the dark side of 
the moon in Assin, of the 
Sumbut year 1916 

50.—11th day of the dark side of 
the moon in Assin of the 
Sumbut year 1916 

600.—14th day of the dark side of 
the moon in Assin of the 
Sumbut year 1916 

510.~3rd day of the light side of 
the moon in Assi of the 
Sumbut year 1916 

200.—14th day of the light side of 
oe in Assin of. the Sumbut 


r 1916 
200. a pe of the light side of 
the moon in Bhadro of the 
Sumbut year 1916 
96160 0. 400,—10th day of the light side of 
the moon in Assin of the 
Sumbut year 1916 
4,—5th day of the light side ‘of 
. the moon in Ughun of the 
Sumbut year 1916 5 tee 


67-17 
33700 0. 


67-12 
6730 0. 


67—9 
26996 0. 


67—8 
6666 12, 


16575 0. 


66—9 
6623 


66—7 
7609 “4. 


66—5 
13206 4. 


66—1 
3293 4. 


65-26 
39460 0. 


65-23 


65-19 
13120 e 


` 65-18 
13326 12, 


66-19 


65-12 
254 4. 


63-17 


13,030 7 ee up to the 7th 
day of the dark side of 
the moon in Magh of 

Sumbut year 1921, 


EF TS 


916,680 8 0—Dnue in calculation figures. 
6,875, 2 6—Interest due at 12 annas 
per cent. 
13,030 7 5—Balanee of Principal. 


2 —— ee 

















———as 


19,905 9 10—Clear balance due up to 

: the day of tho dark 
side of the moon in 

+ Magh Sumbut year 1921. 
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of 1859; and, that if the Court directed an 
accéunt of all sums appearing within the term 
of three or six years, as the Court might on 
the evidence consider the proper time in. 
calculating the time for limitation, ought 
not to be charged against the defendants. 


.The following judgment was delivered by 


Norman, J., in the Original Court :— 


Tam of opinion that go express limita- 
tion is provided for this suit, which is an 


action for money lent and commission on 


an aurrutdary account and one entire tran- 
saction. Therefore, though with consider- | 
able hesitation, I must say the period of li- 
mitation is six years. I am sorry for it, 
but I must hold the case is not barred by 
the statute of limitation. I regard it as an 


interest and commission account, 


The defendant appealed against this judg- 
ment on the following grounds :— 


I—For that the Court was wrong in 
ruling that no express period of limitation 


was provided for the case under Act XIV 
of 1859. 


2—For that the Court was wrong in rul- 
ing that the action was for money lent and 
commission on an aurrutdary account, and 
that these matters formed one entire transac- 
tion, 


2,019 4 0—On account of former 
i interest, which is deduct- 
ed above from Rs. 
18,167-15-6; no inter- 
est is charged on Fs, 
2,019-4, 


87 5 9—Commission (on) aurrut 


and papules (Temple) 
84-1 Ee Sop Rives 2-10-3. 


22,012 3 3.—Up to the 
7th day of the 

‘ark side of 

the moon in 

Magh or date 


19th January 
K 1865. The 
has 


` plaint 
, been filed for 
this amount. 


10 

3—For that the Court was wrong in 
ruling that the accounts between the plaint- 
iffs and the defendants were an interest and 


commission account. ` 


4—For that the Court was wrong in 
ruling that the period of limitation to be 
applied to this action was six years. 


The following are the judgments of the 
Appellate Court :— 


- Peacock, C. J.—Tuis is an action said 
to be brought for the balance of an ac- 
, count. The plaint recites that “the plaint- 
“iffs had various dealings and transac- 
“ tions with the defendants as aurrutdars, 
“and as the result of such, transactions 
“ there is now due by the defendants to the 
- “plaintiffs, on balauce gf account between 
“ the plaintiffs and the defendants,” a certain 
sum of money for the balance of principal 
advanced by the plaintiffs to the defendants, 
and for commission at 1 per cent and for 
interest at 9 per cent per annum. The 
questions are—what is the period of limita- 
tion applicable to such a suit as this, and 
from what time does the period of limitation 
commence ? 


It appears to me that the period of limi- 
tation applicable to this suit is clearly 
prescribed: in Clause 9 Section 1 Act XIV 
of 1859. The suit was for a balance of 
account, and also for commission and inter- 
est. As to both those causes of action (nei- 
ther of them accruing under a written 
contract) the period of limitation is 3 
years from the time the cause of action 
accrued, 

Then when does the cause of action accrue ? 
Section 8 enacts that “ in suits for balances 
“ of accounts current between merchants and 
“traders who have had mutual dealings, 
“the cause of action shall be deemed to 
“ have arisen at, and the period of limita- 
‘tion shall be computed from, the close of 
“the year in the accounts of which there j 
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“is the last item admitted or prove indi- 
“ cating the continuance of mutual dealings ; 
‘such year to be reckoned as the same is 
“ reckoned in the accounts.’ Therefore 
looking to the year from which the pe- 
riod of 3 years is to be computed, we 
find it is to be computed from the close 
of the year in which the last item was “ ad- 
“ mitted or proved indicating the conti- 
“nuance of mutual dealings ;”’ and as the 
period of limitation is 3 years and .the 
account was closed 4 years ago, it follows 
that the cause of action is barred by limi- 
tation. l 

The learned Judge. in the Court below 
does not appear to have expressed a very 
strong opinion upon the matter. He simply 
said— I am of opinion that no express 
“limitation is provided. This is an action - 
“ for money lent and commission on an aurrut- 
“dary account and one entire transaction. ` 
“ Therefore, though with considerable hesi- 
“tation, I must say the period of limitation 
“is 6 years. Iam sorry for it, but I must 
“hold that the suit is not barred by the sta- 
“ tute of limitation. Itis an interest and com- 
“ mission account”. It appears to me that 
the suit being for money lent and interest, 
the period of limitation applicable to it is 
prescribed by Clause 9. l ' 

The decree of the lower Court will bea ` 
reversed, with costs of the lower Court and 
costs of appeal. 

Morgan, J.—I am of the same opinion, and 
desire only toadd that our decision in this 


.case does not touch those cases where there is 


some relation of trust or agency, which has - 
never been distinctly ended whatever may 
be the law applicable to them. This is a 
case in which clearly the relationship be- 
tween the parties was closed more thai + 
years before the suit was commenced, dur- 
ing all which period the plaintiff shows 
nothing but entries in his own books of 
charges for interest. 


` 
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The 10th September 1867. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ pie A. G. Macpher- 
son, Judge. 


Plaint (Amendment of) Amending 
issues—HEast India Railway Com- 
pany — Section 11 Act aval of 
"1854. 


ae om the judgment of the. Hon'ble 

J. P. Norman, exercising the Ordinary 

Original Civil Jurisdiction of the High 
Court, dated the 16th August 1867. 


The East Indian Railway Company (Defend: 
ants) Appellants, 


versus 


F. J. Jordan and others (Plaintiffs) 
' Respondents. 


The Advocate-General (Cowie) and Mr. 
J. T. Woodroffe for Appellants. 


Messrs, J. P. Kennedy and E. S. Hyde for 
Respondents. 


` In a suit in which plaintiff sued as partners for 
damages for non-delivery of certain goods, and in which 
it was found on the evidence that two of the plaintiffs 
were not partners at the time the cause of action 
accrued or when the goods were delivered, the lower 
Court ordered that the numes of the two plaintiffs who 
were not parties should be struck out of the plaint, and 
gave a decree to the rest of the plaintiffs. Hep that 
the Judge was right in amending the issuc,and that 
that was the correct mode of amending errors ina 
plaint. 


The liability .of' the East India Railway Company 
as common carriers with respect to ordinary goods, is 
not restrained by Section 11 Act XVIII of 1854. That 
Section means that notwithstanding any contract or 
notice, the East India Railway Company are liable for 
Joss when aay by gross negligence or misconduct, 
leaving other cases when there is not gross negligence 
or gross misconduct to be dealt with according to or- 
dinary law. 

Tue plaintiffs, who were carrying on the 
business of the “ Indisa Bullock Train Com- 
pany,’ alleged that they received from one 
Elahi Bux of Cawnpore 52 bales of cotton 
for carriage from Cawnpore to Calcutta. 
The plaintiffs delivered these bales to the de- 
fendants on 25th January 1865 to convey to 
Howrah, where they were to be delivered to 
plaintiffs or to their order. The defendants 
gave the plaintiffs a bill of lading, which 
was sent to the plaintiff Richard “Rose at 
Howrah. Mr. Rose presented the same, and 
according to practice signed a receipt for 
the „goode in the goods office, and got añ 
order on the godown officer for them. All 


the bales were delivered, except 12 which 
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were not received by the plaintiffs. De- 
fendants offered 12 other bales in lieu of those 
which had been lost, but this offer plaintiffs 
refused on the representation of Elahi Bux’s 
agent, that they were not of the same quality 
ns ‘the bales which were short delivered. 
Elahi Bux sued the plaintiffs and obtained a 
decree againat them with costs for Rs. 
1,759-12-9, which plaintiffs were compelled 
to pay. Hence this suit against the Railway 
Company. The pluintiffs were unable to pro- 
duce the bill of lading, which they said was 
stolen from Mr. Rose on 29th Juve 1865 
along with other papers and properties at 
Howrah. 


The defendants acknowledged that they 
received the whole of the 42 bales, but said 
that they invariably require the production 
of the document given by them to the 
consignor as the receipt. On its produc- 
tion a memorandum of the quantity delivered 
ig usually made on it, and the document is 
returned to the consignee. The plaintiffs 
were frequently asked, both before and after 
the suit was brought, to produce the receipt 
given for the goods, but no direct answer was 
received from them; and if was not until 
after the institution of the suit, that the 
defendants were for the first time informed 
that the receipt :was stolen. 


The judgment of Norman, J., appealed 
against was as follows :— 


On the 25th of January 1865, certain per- 
sons calling themselves the East Indian 
Bullock Train Company delivered to the 
defendants at Cawnpore 52 bales of cot- 
ton to be carried to Howrah, and delivered 
to the East Indian Bullock Train Company 
or their order. Between the 14th and the 
20th of March 40 bales were delivered to 
the Bullock Train Company. The remain- 
ing 12 bales have never been delivered at 
all. 


The present action was brought on the 
22nd May 1867. But there is no imputation 
on the Inland Bullock Train Company on 
account of the delay, as they made repeated 
claims on the Railway Company, and did 
not sue until they themselves had been sued 
and the price of the cotton recovered against 
them in the Cawnpore Court by Elahi Bux, 
the owner of the same. 


The Advocate-General for the Company 
objected that the Railway Company is not 
liable for the loss of any goods while being 
carried on by the Railway unless the loss is 


‘caused by gross negligence, 


12 
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He referred to the 1lth Section of Act 
XVIII of 1854 which is as follows :-— 


“ The liability of such Railway Company 
« for loss or injury to any articles or goods 
“ to be carried by them, other than those 
‘t specially provided for by this Act, shall 
“not be deemed or construed to be limited, 
“or in any wise affected by any public notice 
“given, or any private contract made by 
“them; but such Railway Company shall be 
‘€ answerable for euch loss or injury when it 
' “shall have been caused by gross negligence 
* or misconduct on the part of their agents 
‘í or servants.” 


The construction contended for isa very 
startling one because, if the Advocate-Gen- 
eral’s argument is well founded, it amounts to 
this that Indian Railway Companies will not 
be bound by their own special contracts as 
to the’ carriage of goods. The Advocate- 
General admitted that he had raised the 
point on several occasions, but that in none 
of the very numerous cases of actions 
against the Railway Company as carriers 
decided in this Court ‘has his view ever 
been acted upon. He suggested that in 
this case [ must assume that the goods were 
lost in the transit, and that it is distinguish- 
able from some of the other cases in that 


respect. : 


I think the defendant’s liability is not 
affected by the Section in question. 


There are three Sections of Act XVIII 
of 1854 which deal with the liability of 
Railway Companies. 


By the 9th no Railway Company is an- 
awerable for loss or injuries to passengers’ 
Juggage‘unless booked and separately paid 
for. l 


By the IOth no Railway Company is to 
be liable for the loss of gold, &c., unless the 
value ‘is declared and an insurance rate 
paid. 

Now, it will be observed that these two 
clauses are restrictive and negative in 
form. 


In the first case the Company are not to 
be liable unless the luggage is booked. But 
suppose the goods are booked, what is the 
Company’s liability ? Is it provided for by 
the Act ? No. Then it follows that the Act 
recognizes a liability of Railway Companies 
as carriers, which is not created or prò- 
vided for or regulated by the Act. 


In the second case Railway Companies 
are not to be liable unless the value of goods 
of the description mentioned in the Section 
is declared and an insurance rate paid. 


But there is no restriction as to’ the ex- 
tent of the obligation under which Rail- 
way Companies may come if an insurance 
rate is paid. 

There is no direction as to the form of 
the contract into which Railway Com- 
panies are.to be at liberty to enter. They 
are left perfectly free to enter into any en- 
gagements, in any form, which the necessi- 
ties of trade, the pressure of competition 
or due care for their own security, might 
from time to time render it desirable or 
convenient to adopt. 


The 11th Section is expressed in affirma- 
tive and not in negative language. Mr. 
Kennedy referred to the rule of construction, 
that an affirmative statute does not take 
away the common law. If the intention had 
been to restrict the liability of Railway 
Companies, one would have expected to find 
the form of the prior Sections continued. 
Something to this effect “ no Railway Com- 
pany shall be liable for loss unless ‘caused 
by gross negligence or misconduct on the 
part of their agents or servants ; ” or if the 
form of the Clause was hanged, some such 
phrase as this—“ such Railway Company’‘shall 
be answerable for such loss or injury only 
when it shall have been caused by gross 
negligence or misconduct, &c.” The absence 
of such terms of restriction shows that the 
Legislature did not contemplate the limita- 
tion of the liability of Railway Companies 
in cases falling within the 11th Section, in 
the same way as their liability is limited by 
the 9th and 10th Sections. It would be an 
absurdity that Railway Companies, which 
are left to their ordinary liabilities as com- 
mon carriers for passengers’ luggage booked 
and paid for as goods 60 be carried, should ba 
exempted from such liability and subjected 
to a much more restricted liability for goods 
carried on the Railway entirely under their 
own control, It would be still more absurd 
that they should be allowed to make any con- 
tract binding themselves to any extent of 
liability as insurers of valuable goods lying 
in small compass, such as gold, jewellery, 
Government securities, and the like, and yet 
that they should not be at liberty to enter 
into any special contracts as to the carriage 
ôf ordinary merchandize. . 


The object of the llth Section in re- 
straining Railway Companies from limiting 
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their liability by private contract is no 
doubt the same as that of the English 
Railway and Canal Traffic Acts 17 and 18 
Victoria, Chapter 31. Railway Companies 
have virtually a monopoly. A merchant 
wishing to send his goods from ene place to 
another with which it is connected by a 
line of Railway has practically no alterna- 
tive. For the carriage of articles where 
prompt despatch is important he must em- 
ploy.the Railway as his. carrier or fall be- 
hind his competitors in trade. - 


The Legislature both here and in England, 
as I think most rightly, has interfered for 
the protection of persons forwardiug goods 
by Railway, treating them as persons not in 
2 position to deal upon equal terms with the 
Company. The Indian enactment is even 
more stringent than the English Act in re- 
‘straining Railway Companies from limiting 
their liability, because in India there is no 
competition amongst Rival Railway Com- 
panies, and the monopoly is therefore more 
complete. 


There is no analogous reason for the enact- 
ment of any law limiting the liability of 
Railway Companies, or their power to bind 
themselves by any contracts they think fit to 
enter into. 


Another point arose during the course of 
the case. Four persons, Francis J. Jardon, 
Edward Jardov, one Mothoorapershad, and 
- Richard Rose joined in bringing this suit as 
constituting the Inland Bullock Train Com- 
pany, Limited. It appeared in evidence that 
Mr. Rose did not become a partner until the 
month after the goods had been delivered 
by the Railway Company to be earried, and 
there was no proof that Mothoorapershad 
was a partuer. It was objected that Mr. 
. Rose and Mothoorapershad had been impro- 
perly joined as parties, and that the suit was 
wrongly brought. -On she application of the 
plaintiffs Counsel, I allowed the names of 
Richard Rose and Mothoorapershad to be 
struck out, notwithstanding the objection 
taken by the defendants that I bad no power 
to do so. I thought it clear that I could 
do so; and I find that in a reported case 
Mr. Justice Levinge exercised a similar 
power. 


The Railway Ticket given by the defen- 

dants to the plaintiff stipulates that “the 
production of this ticket will be required 
at thè station to which the goods are sent 
before they can be delivered.’ 


gc I LL 
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It appears that the ticket of the plaintiffs 
had been lost. But nothing turns on this, 
because it is clear that the ticket had been 
repeatedly produced at the station, and been 
registered before the loss of it which “took 
place in June, full three months after the 
goods ought to have been dclivered to tha 
plaintiffs by the Railway Company. 


The value of the 12 bales at the time of 
the loss is shewn to have been 1,204 rupees. 
There will therefore bg a decree for tha 
plaintiffs for this sum, with costs on scale 2. 


The defendants appealed against this 
judgment on the following grounds :— 


First.—That the suit ought to have been 
dismissed with costs, the defendants being 
sued as common carriers and there being na 
evidence to prove that they were, and they 
not in fact being, common carriers, 


Second.—That the suit ought to have been 
dismissed with costs, it being brought by 
four persons as plaintiffs upor an alleged 
joint bailment, and it being proved that two 
of them, vis., Richard Rose and Mothoora- 
pershad, had no interest Whatever in tha 
subject-matter of and did not join in tha 
bailment. 


Lhird.—That the said Judge ought not to 
have allowed the plaintiffs to amend the 
plaint, by striking out the names of the 
plaintiffs Richard Rose and Mothoora- 
pershad. 


Fourth.—That the suit ought to have been 
dismissed with costs, there being no evidence 
thatthe loss of the goods in question was 
caused by gross negligence or misconduct 
on the part of the defendant’s agents or 
servants, 


Lifth.—That the learned Judge decided the 
case on an erroneous construction of Section 
Ll of the Railway Act No. 18 of 1854. 


The judgment of the Appellate Bench was 
delivered as follows by 


Peacock, C. J.—It appears to me that the 
judgment appealed against is correct and 
ought to be affirmed. The suit was brought 
by several persons who alleged that they 
carried on business in co-partnership under 
the style of the Indian Bullock Train Com- 
pany, and that, at the time of the delivery 
of the goods to the East Indian Railway 
Company, they were partners. It appeared 
on the evidence that all the plaintiffs were 
not co-partners at the time the cause of action 
accrued, or when the goods were deliv: red. 
The Court under the provisions of Act VIEL 
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of 1859 amended the issue, and raised the 
question whether the plaintiffs were or were 
not partners. It appears to me that the Judge 
had power to amend the issue, and that that 
is the’correct mode of amending errors in a 
plaint. You don't amend the plaint, but you 
may amend the ‘issue at any time so as to 
raise the real questions in difference between 
the parties. Section 141 says—“ At any time 
“ before ‘the decision of the case, the Court 
“ may-smend the issues or frame additional 
*“ issues on such terms as to it shall seem fit; 
“and ail such amendments as may be neces- 
“ sary for the purpose of determining the real 
& question or controversy between the parties 
“ shall be so made.” This was necessary 
for the purpose of determining the real ques- 
tion in controversy, as to whether the plaint- 
iffs or any of them were entitled to recover. 
In England when several plaintiffs are im- 
properly joined in an action of tort, not 
of-contract, the mis-joinder can only be taken 
advantage of by a pleain abatement. There 
is nothing of the kind here, and therefore 
there must be some mode of proceeding. 
The more correct.course would have been 
for the dudge merely to have amended the 
issue, and to have allowed all the plaintiffs 
to remain as parties to the suit. 


If upon the amended issue it had been 
found that only two ef the plaintiffs were 
"partners at the time of the delivery or when 
the cause of action accrued, the Court would 
have found that only two were partnera at 
that time, and would have decreed that they 


should recover the value of the goods, and’ 


that decision would have been binding and 
conclusive on all the parties. If there was 
an error, it has only been in striking the 
names of two of the plaintiffs out of the 
record instead of leaving them in the plaint 
and giving a decree in favor of tld other 
plaintiffs who were found to have been part- 
ners. It may make a difference if you strike 
out the names of-some of the plaintiffs, Be- 
causo if the suit fails the defendants would 
have to look to the remaining plaintiffs for 
their costs and they might be thereby in- 
jured. In this case the defendants have 
failed and have, therefore, not been injured 
-by having the names of some of the plaint- 
-iffs struck out of the record. There hns been 
no substantial injury done to the defendants 
by striking the names of the plaintiffs who 
were not partners. If that was an error, 
Section 350 applies which says—“ The 
«judgment may be fer confirming or revers- 
| “ing or modifying the decree of the lower 
‘Court, But no decree shall be reversed 


“or modified, nor shall any case-be remand- 


“ed to the lower Court on account of any 


“error, defect, or irregularity either in the 
& decision or in any interlocutory order 
‘< passed in the suit not affecting the merits 
‘ of the case or the jurisdiction of the Court.” 
The order was an interlocutory order, but 
the error, if any, was not one which has caused 
injury to the defendants, and consequently 
it is not a ground for reversing the decree 
on appeal. 


~The only remaining question is what is 
the effect of Section 11 of Act I8 of 1854 
which has been cited. By the Act of Incor- 
poration the East Indian Railway Company 
was incorporated for the purpose of making, 
constructing, and working the Railway, &c., 
and they were authorized and required to 
carry on the business of carriers. They are 
to ‘work the line in such a manner as may 
be agreed upon. Possibly the agreement 
between the Plaintiff Company and the East 
Indian Railway Company cannot be looked at 
by us, as itis not in evidence ; and shutting 
it out of view we do not find whether the 
Railway Company agreed to act as common 
carriers; but we find, in point of fact, that 
the defendants acted as common carriers and 
took the goods as such; and therefore we 
must assume, as against the Company, that 
they were only carrying on that business 
which they would have been authorized to 
do if they had entered -into an agreement ; 
but we cannot assume that they have carried 
on business as carriers without authority. 


Under. these circumstances, it appears to 
me that tbere is sufficient evidence that the 
East Indian Railway Company were tarryipg 
on business as carriers and received those 
goods as such. 


_ Now have they limited their responsibility, 
or are they liable as common carriers, the 
goods having been received by them and not 
delivered ? í 


The-only limitation is by Section 11 which 
says—“‘ If at the time when the right to 
bring an action first accrues the person 
to whom the right accrues is under a legal 
disability, the action may be brought by 
such person or his representative within 
the same time after the disability shall have 
ceased, as would otherwise have been allowed 
from the time when the.cause of action ac- 
crued, unless such time shall exceed the 

eriod of three years, in which case the suit 
shall be commenced within three years from 
the time when the disability ceased ; but if at 
that time when the cause of action accrues 
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to any person, he is not under a legal disabi- 
lity, no time shall be allowed on account of 
any subsequent disability of such person or 
of the legal disability of any person claiming 
throuzh him.” It appears to me that that 
Clause is merely a saving Clause, restraining 
‘them from limiting their Hability with regard 
to ordinary goods beyond gross negligence 
and misconduct. They possibly may, with 
the consent of the Government, limit their 
liability for loss arising not by gross neglect, 
but they have not obtained the consent of 
Goverument and have not entered into a 
contract or given notice limiting their 
liability. 

`" Section 11 means that notwithstanding 
any contract or notice they shall be liable 
for loss when caused by gross negligence 
or misconduct, leaving other cases, when 
there is not gross negligence or gross miseon- 
duct, to be dealt with according to ordinary 
law. 


The judgment of the learned Judge will 
be affirmed with No. 2 costs. 


Macpherson, J., concurred. 





The 2lst September 1869. 
Present: 


The Hon’ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble J. B. Phear, 
Judge, .- 


Suit for specific performance—High 
i Court—Contract. 


Appeal from an order passed by the Hon'ble 

-J. P. Norman, exercising the Ordinary 

Original Civil Jurisdiction of the High 
Court. 


. Ununtoram Doss and another ( Plaintiffs). 
Appellants, 


VEVSUS 


Ramlochun Aitch and another (Defendants) 
Respondents. 


Mr. J. T. Woodroffe for the Appellants. 


The Respondents were not represented. 


The High Court can under the Charter and Act VIII of 
1859 grant specific performance of part of a contract 
and give damages for the breach of the remuinder. 


In a suit for specific performance of a contract, 
the cause of action is sufficiently shown by a state- 
ment of the terms of the contract followed by the 
averment of the refusal of the defondant to perform 
it, with a readiness and willingness of the plaintiff to do 
his part in it, 
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THis was an appeal from the order of 
Norman, J., rejecting the plaint in this suit. 

The plaint set forth that the plaintiffs 
were entitled to six parcels of land, the de- 
tails of which were given, and were pos- 
sessed of the stock-in-trade and business of 
a spice trade carried on under the style of 
Bullodeb Dass. On 2nd April 1869 the 
plaintiffs agreed with defendants to sell the 
said six parcels of land and the spice bust- 
ness for rupees 8,829-8-0. The defendants 
screed to accept a conveyance from the plnint- 
iffs and paid them ‘rupees 600, whereupon 
plaintiffs made over to the defendants the 
key of the shop which the defendants still 
retain. The plaintiffs stated that they were 
ready to perform their contract, and on 21st 
June 1867 they tendered to the defendants a 
conveyance end a bill of'sale, but the defend- 


| ants refused to accept them or to pay the 
balance of the purcbase-money. Plaintiffs 


therefore prayed for specific performance for 
recovery of the balance of the purchase-money 
and of all expenses incurred by them. There 
was also a prayer for general relief. 


Norman, J., rejected the plaint, being 
of opinion that it did not show any right to 
the relief sought by way of specific perform- 
ance of the contract. He. added that the 
plaintiffs, may have an adequate remedy of 
another description, 


' The plaintiffs appealed and contended that 
the plaint did disclose a right to the relief 
sought : that the learned Judge was in error 
in rejecting the plaint on the ground that 
there was an adequate remedy of another 
description—there being no such other re- 
medy ; and if there were, that does not afford 
any reason for rejecting the plaint in which 
with other relief thé one form of remedy 
stated therein is sought ;:and lastly, that even 


if the plaint did not show that the plaintiffs 


had aright to specific performance, it was 
sliewn that the plaintiffs were entitled to 
sue for the balance of the purchase-money 
and other sums therein claimed. 


The following are the judgments: of the 
- Appellate Court :— 

Peacock, C. J.—In this case the learned 
Judge rejected the plaint upon the ground 
that it did notshow any right to the relief 
sought by way of specific performance of the 
contract, and that the plaintiffs might have 
an adequate remedy of some other description. 
The contract, as set out in the plaint, was a 
contract for the sale of land at Baraset, and 
also for the sale of the stock-in-trade, goods, 
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effects, and chattels of the spice trade. The 
stock-in-trade was wholly unconnected with 
the lands ; and the sum agreed to be paid for 
it was distinct from that at which the lands 
were to be sold. The lands were statéd to 
be at Baraset, and the stock-in-trade to be the 
stock-ia-trade of a spice business carried on 
at Burra Bazar. The price agreed to be paid 
for the lands was 1,700 rupees, that for the 
stock-in-trade rupees 1,629-8-0, making a total 
of rupees 3,829-8-0. The plaint avers that 
the defendants paid éhe sum of rupees 600 to 
the plaintiff, who thereupon delivered over 
the, key of. the said shop to the defendants 
who are still in possession of the same, 
~The said shop” probably refers to No. 10 
Burra Bazar; but the plaint does not state 
that it was the shop, or that the goods were 
in it ; and, cousequently the averment that he 
had delivered over the key of the shop was 
not necessarily an averment that the goods 
had been delivered. ‘There was no allegation 
in the plaint that the plaintiffs had made out 
a good title.to the land : it merely alleges that 
the plaintiffs were seized and possessed of or 
otherwise well entitled.to the same ; but the 
plaintiffs aver that they were at all times 
and still are ready and willing to complete 
the contract on their part; that they had 
tendered a conveyance of the lands and the 
bill of sale of the stock-in-trade,.but the 
defendants refused to accept the same or to 
pay the balance of the purchase-money. 
The plaintitis therefore prayed that the defen- 
dants might be compelled specifically to per- 


form their contract and to pay the balance of 


the purchase-money, and that the plaintiffs 
might have such further or other relief as to 
the Court might seem fit. 


Tt is clear that a suit for specific per” 
formance would lie in‘ respect of the land ° 
and it- is, clear that if the plaintiffs had 
delivered the goods to the defendants, the 
latter would be bound to pay the. remain- 
der of::the purchase-money, which, as re- 
gards the goods, would be a specific per- 
formance'of the contract. Courts of Equity 
in’ England may grant -specific performance 
of part of a contract and give damages for 
the breach of the remainder; and although 
the Act of Parliament under which that is 
done has -not been expressly extended to this 
country, still I have no doubt that the Courts 
in this. country have a similar power under 
the provisions of the Charter and Act VIII of 
1859. .Without reference, then, to any tech- 
nical objections which might in England be 
taken in a Common Law Court by way of 
general demurrer, the plaint shows that there 
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was a contract between the parties ; that the 
plaintiifs were at all times ready and willing 
to perform it ; that the defendants had refused 
to perform their part of it; and there was 
a prayer for specific performance'or such other 
relief as the Court might think fit to grant. 
It appears to us that for the purposes of a 
plaint there was a sufficient cause of action 
shown, and that the plaint ought to have been 
admitted, leaving other particulars to a writ- 
ten statement if the Courts thought neces- 
sary to order it, or to issues which might 
be raised by the Court at the proper stage 
of the cause for the purpose of determining 
whether the defendants had or had not a 
defence to the plaintiffs’ demand. I think 
that the plaint ought therefore to have been 
admitted, and thatthe order of the Court 
rejecting it ought to be reversed with costs 


.of this appeal, to be taxed according to scale 


No., 2 and to be costs in the cause if the 
plaintiffs succeed. 


Phear, J.—I concur entirely in the judg- 
ment of the Chief Justice. I would add that 
in my opinion in a suit for specific perform- 
ance of a contract, the cause of action is suffi- 
ciently shown by a statement of the terms 
of the contract followed by the averment of 
the refusal of the defendant to perform it, with 
a readiness and willingness of the plaintiff to 
do his part in it. ` If the contract is one of 
which the Court will not enforce specific per- 
formance, of course a cause of action does 
not appear; but if a part of the contract is 
such as will be enforced, I think that that 
objection does not apply. In England at the 
present timea Court of Equity will entertain 
a suit for specific performance of a contract, 
and grant specific performance of part only 
with an award of damages, if necessary, for 
the remainder. That appears from the case of 
Kay versus Johnson, 2 Hemming and Miller. 
It was only lately that the Courts of Chan- 
cery obtained this power of dealing with a suit 
for specific performance ; but I sgree with the 
Chief Justice that we have that power under 
our Letters Patent and Act VIII. Conse- 
quently we are at any rate now in the same 
position in relation to this matter as the 
Courts of Equity in England. I therefore 
think that it is no objection to a plaint for 
specific performance of a contract tendered to 
this Court, that a portion of the contract is 
such that it is possible the Court will even- 
tually on hearing the case award damages, 
instead of specific performance, in respect of 
tat point. For this reason, in addition. to 
those stated by the Chief Justice, I entirely 
concur in his judgment. 


` The 6th May 1868. 


b ao r fy ‘ 


Present : 


' Tlie-Hon’ble Sir Barnes Peacock, Kt., Chief 
-' ‘Justice, and the Hon’ble J. P. Norman, 
 ' Fudge. 


_Commission—Evidence—High Court 
-—Withdrawal of suit on appeal— 
_. Section 37 Act XXIII of 186i. 


Appeal from the judgment of the Hon'ble W. 
Markby; exercising the Ordinary Original 
Civil Jurisdiction of the High Court, dated 

` the 17th December 1867. 


Gregory and others (Defendants) Appellants, 
VErSUS 


Dooley Chand Kandary Mull (Plaintiff) Re- 
l spondent. 


Woodroffe for tho Appellants. 


The Advocate- General and, Marinden for the 
Respondent. 


A party who has not joined in a Commission is en- 
titled to cross-examine the witnesses who are examin- 
ed under the commission. 


“Wheré a Commissioner took the evidence of witnesses 
when the last return day of the Commission had expired, 
it was held that the depositious of the witnesses were 

‘not admisible in evidence in the cause. 


Under Section 87 Act XXIII of 1861, the High 
Court upon appeal from a Judge sitting in the 
exercise of the Ordinary Original Jurisdiction of 
the Court, has power, before pronouncing final judg- 
ment in appeal, to permit tho plaintiff to withdraw 
from the suit with liberty to bring a fresh suit. 


Tue plaintiffs in this suit alleged that on 
the 19th January 1866, they shipped certain 
goods on board the ‘‘Gertrude,” bound for 
Bombay, and obtained from the defendants a 
Policy of Insurance in respect of those goods. 
The plaintiffs paid the premium on the 
said policy, and did all that was neces- 
sary to entitle them to payment, in the 
event of the goods being lost by a risk 
insured against. On the 10th day of Febru- 
_ ary 1866, the “Gertrude” with the said goods 
on board was stranded, and the goods were 
totally lost with the exception of a small 
portion thereof, which was landed in a dam- 
aged state, and realized the net sum of rupees 
2,249—the loss being much more than 5 per 
cent. A protest of the loss was lodged at 
Colombo on the 23rd of March 1866. The 
defendants had notice of the loss, and were 
requested to pay the amount but have neg- 
lected to do‘so. : 


The plaintiffs therefore prayed that the de 
fendants may be ordered to pay to them the 


sum of rupees'17,616 insured to the plaint- 
iffs by the said policy, or such other sum as 
under the circumstances the Court shall think 
right, the plaintiffs offering, in the evént of 
the whole amount secured by the said policy 
being paid to them, to make over to the defend- 
ants any rights which the plaintiffs may have 
to the net proceeds of the goods sold in a 
damaged state us aforesaid. 


The defendants acknowledged that the 
plaintiffs effected the insurance on the gonds 
as mentioned in the plaints but they averred 
that they did not know whether the goods 
were on board the ship at the time the vessel 
was stranded, or whether the said goods or 
any portion of them had been lost. They 
also denied that they ever received pro- 
per notice of such loss, and said therefore that 
they were not liable to the plaintiffs. 


The plaintiffs obtained a Commission ad- 
dressed to the District Judge of Batticalloa in 
the island of Ceylon and to the Government 
Agent of the Eastern Province of that Island, 
to cxsamine witnesses on their behalf. The 
Commission issued on the 22nd of May 1867, 
and was made returnable in six weeks from 
that'date. The Commissioners did not re- 
ceive the Commission till the 3rd of September- 
They took the evidence of wituesses on the 
6th of that month, and made their returo 
to the Commissioner on the following day. The 
defendants had permission to join, but did 
not join in the Commission. An application 
to enlarge the time of the Commission till 
the trial of the suit was refused on the 
14th September. The return of the Com- 
mission was received by the High Court 
and filed on the 28rd September. The case 
was decided by the High Court on the 17th, 
December. 


Markby, J., relying on the evidence given 
under the Commission, gave a decree to the 
plaintiffs for the full amount claimed, with 
costs on scale No. 2. The defendants appeal- 
ed against this judgment. 


When the appeal came for hearing on tho 
Sth of May, Mr. Woodroffe for the appellant 
first urged that the depositions of the wit- 
nesses examined under the Commission could. 
not be received in evidence, inasmuch as 
they were taken after the time for the return 
of the Commission had elapsed. 


The Advocate-General contra contended that 
there was no good ground for rejecting the’ 
evidence. The defendants had an opportunity 
afforded them of joining in the Commission 
but did not avail themselves of it, and could 


not on that account have examined the wit- 
nesses. 


Mr. Woodroffe in reply contended that a party 
has a right to examine witnesses, though he 
may not ‘have joined in a Commission—(Stein- 
keller and Newton, 1 Scott N. S., 148; 
Taylor on Evidence, page 477), 


The Court delivered judgment as follows on 
this point :— 


Peacock, C. J.— {The second ground of ap- 
peal in this case is that depositions purporting 
to.have been taken under a Commission from 
this Court were wrongly admitted in evidence, 
. the time limited for the return of the said Com- 
mission having expired before any such return 
Was made, and before the said depositions were 
taken. 


It appears that on the 4th of May 1867, an 
ordcr ‘for a Commission was issued at the 
instance of the plaintiff, to be returnable 
within six weeks from that date. The defend- 
ants were to be at liberty to join in the Com- 
mission within four days. The Commission 
issued-on the 22nd of May, and was return- 
able according to the order within six weeks 
from that date. It was, therefore, returnable 
on the 8rd of July. The defendants did not 
join in the Commission. After the day on 
which the Commission was returnable, viz., on 
the 8th ef July,.an order was made that the 
return should be enlarged till the 15th of July. 
After that day, viz., on the 22nd of July, the 
return was again enlarged for three weeks which 
ended on the 12th of August. On that day 
an application was made to Mr. Justice Markby 
for a further enlargement of the Commission. 
The summons was to show cause why the 
. date of the return of the Commission should 
not be further extended for a fortnight. Mr. 
Justice Markby, being satisfied by affidavit that 
that summons had been served, ordered that 
the hearing of the suit be adjourned to the 
_ 16th of September next, and that it should 
be heard peremptorily on that day. Nothing 
is said in the order as to the enlargement or 
non-enlargement of the return day of the 
Commission. But we are informed that Mr. 
‘ Justice Markby considered it unnecessary to 
enlarge the return. The order is drawn up 
upon hearing the Advocates of both sides, but 
it is said that the defendants did not appear 
on that occasion. It would not be usual to 
state that an order was drawn up upon an aff- 
davit of the due service of the summons if 
both parties appeared. Ido not think that it 
is material whether the defendants did or did 
pot appear, inasmuch as the order montions 


nothing of the enlargement of the return of 
the Commission; and we must take it that 
Mr. Justice Markby refused to enlarge the 
time. Nothing was done till the 3rd of Sep- 
tember, when the Commission was delivered sto 
the Commissioner, as appears by his return. 
No witness was examined before the Sth of 
September, and the return was signed: by the 
Commissioner either onthe 7thor 9th. There 
is nothing to show that the defendants had 
notice of the delivery of the Commission to 
the Commissioner or of the days on which it 
was to be executed, and none of the witnesses 
were cross-examined on the part of the de- 
fendants, nor does it appear that they or any one 
on their behalf appeared before the Commis- 
sioner on the days of execution of the Com- 
mission. 

It is not very clear whether if a party 
refuses to join in a Commission obtained by 
his opponent, he is entitled to notice of 
the execution of the Commission ; but I should 
think that notice onght to be given. Ifa 
Mandamus were sent to England to examine 
witnesses, and a local agent in England 
were not appointed, one can scarcely see 
how notice could be given to any person 
not joining in the Commission of the day on 
which the Commissioner would call the wit- 
nesses before him and examine them. The 
attorney forthe party at whose instance the 
Commission or Mandamus was issued, would 
probably be quite as ignorant of the day 
actually appointed for the examination of the 
witnesses in England as his opponent. 


When a party joined in a Commission it was 
the practice to appoint separate Commissioners 
on his behalf, and the Commissioners appoint- 
ed on behalf of the person at whose instance 
the Commission was issued were required to 
give notice to the Commissioners appointed 
for the opposite party of the day appointed. 
for the execution of the Commission. 


In the case of Steinkeller and N ewton, 
Scott’s New Reports, page 148, it was contend- 
ed that, according to the practice of the Courts, 
the opposite party was entitled to notice of - 
every proceeding under a Commission, so as 
to enable him to cross-examine, whether he 
had joined i in the Commission or not. 


Tyndall, C. J., said that he always A 
stood the practice to be that if one party 
obtains a Commission and the other joins in 
lt, the latter is entitled to examine his owa 
witnesses, but that he may cross-examine hig 
Spponent’s witnesses without joining; and he 
referred to the case of Brydges versus Fisher, 1 
Soott, page 485,“ where the plaintiff seems to 


have cross-examined the witnesses, though he : the time for returning It. 


1t may pe wnat wwe 


did not join in the Commission; if the prac- ! meaning of the rules in the present case was 


tice be otherwise, I must say I think it very 
unreasonable. In Equity, the party certainly 
has notice of every step.” 

In: delivering judgment in Steinkeller and 
Newton, the Chief Justice said—‘‘ It appears 
to me that the Commission under which these 
examinations have been taken issued without 
any proper authority from the Court. It is 
impossible, I think, to read my order without 
seeing that it was intended that the cause 
should be tried at the sittings after Hilary 
Term, 1888; and that being the only order 
authorizing the issuing of a Commission, it 
is an implied condition that it should be 
returned before that time; whereas this Com- 
mission was not returned until November 
following. The practice upon the subject 
‘seems to be involved in'some obscurity; but 
as far as we can learn it is usual to insert in 
the rule or order, a power for the opposite 
party to cross-examine. The Commission in 
this case having issued without due au- 
thority, we are bound to set it aside and 
grant anew trial, but I think justice will be 
attained by ordering that the plaintiff shall 
have the costs of the first trial if he succeeds 
on the second.’’ 


The Court accordingly passed an order that 
the verdict should be set aside which had 
been influenced by the evidence so obtained. 


There has appeared that the Commission had 
issued after the day fixed for the trial. Here 
the Commission was issued, but the Commis- 
sioners were ordered to return it within six 
weeks from the 22nd of May, and the time 
for the return of the Commission had not 
been enlarged beyond the 12th of August. 


In the case of writs of process, it is clear, 
that they could not be executed after the 
day of return, If the Sheriff executed them 
before the return day, he was liable to be at- 
tached for contempt of Court if he did not 
return the writ within a certain limited time 
after the return day. But the Court would 
frequently enlarge the time for making the 
return, and thereby the Sheriff was saved 
from contempt, but the enlargement of the 
time for the Sheriff to make the return did 
not give the Sheriff power to execute the writ 
after the original return day if it had not been 
executed. I do not mean to say that a writ 
might not be amended by altering the date in 
the writ, bit a.rule enlarging the time of the 
retur did not enlarge the time for executing 
it. The rul's' in the present case were not to 
amend the Commission, but merely to enlarge 


that the time for executing the Commission 
should be enlarged. Bethat as it may, the 
time for executing the Commission was not 
enlarged beyond the 12th of August. 


Now, ifin the case of Steinkeller and New- 
ton it was essential that the Commission 
should have issued before the day fixed for 
the trial of the cause, it was surely essential in 
the present case that the witnesses should be 
examined before the last «lay to which the 
time for executing the Commission had been 
enlarged. Ifa party who does not joinina 
Commission is not to have notice of the day on 
which the Commission is to be executed, it 
is surely necessary that he should not be misled 
by allowing the Commission to be executed . 
and the witnesses examined in his absence, 
after the day on which the Commissioner was 
ordered to send the evidence of the witnesses 
to the Court. 


Itis one of the fundamental principles in 
the administration of justice that every man 
should have an opportunity of cross-examining 
witnesses whose evidence is to be used against 
him. Ifa Commission were left open, with- 
out any day fixed for the Commissioners send- 
ing the evidence to the Court, the party not 
joining in the Commission might have to 
watch for an interminable length of time ; and 
therefore, in this case, aday was originally 
fixed in the Commission within which it was 
to be executed, though that period was sub- 
sequently enlarged from time to time up to 
the 12th of August. Isay limited for the 
execution of the Commission, because I under- 
stand if to have been contended that the day 
fixed for returning the examination of the 
witnesses was merely conditional upon the 
fact that the witnesses should have been cx- 
amined before that day. 


The Commission runs thus :—‘‘ We empower 
and command you that you or either of you do 
administer the oath or solemn affirmation first 
specified in the schedule hereunto annexed to 
the said witnesses, and we do also empower 
and command you that you do cause the 
said witnesses to come before you, and that 
you do them and there administer such 
solemn affirmation as aforesaid to the said 
witnesses if other than Hindoos or Mahome- 
dans, and examine such witness on behalf of 
the said plaintiff, and that you do take such 
their examinations and reduce the same into 
writing on paper or parchment, and when 
you shall have so taken and reduced the same 
iuto writing as aforesaid, you are to send the 


same within six weeks from this date, together 
with this Commission.” 


Now, I apprehend that that order for 
return of the Commission is not an order 
conditional upon the fact that the witnesses 
should have been examined before the day 
named, but ari order that the witnesses should 
be examined, if at all, before that day, and 
their evidence submitted. 


Many of the old writs ran in this form. 
After commanding the Sheriff to do what was 
required, they concluded with the words— 
_‘ How you should have executed this our writ 
made known to us on a certain day.” That form 
of writ did not command the Sheriff to do the 
act before a certain day in express terms; but 
the day named in the writ was the return day 
of the writ, and the Sheriff could not execute 
it after that day. 


This is made still clearer by the 179th 
Section of Act VIII of 1859, which shows 
- that a Commission may be left open without a 
return day, or that it may havea day fixed 
for the return of the Commission. The Sec- 
tion says:—‘ After the Commission has been 
duly executed, it shall be returned, together 
With the deposition of the witness who may 
have been examined there under, to the Courtout 
of which the Commission issued.” That is, it 
need not be returned until the witnesses have 
been examined, and after it has been executed 
then it isto be returned. But the Section 
proceeds—“‘ unless otherwise directed by the 
order for issuing the Cummission, in which 
case it shall be returned in terms of such 
order, and the Commission and the return 
thereto, and the deposition of the witness who 
may have been examined under such Com- 
mission, shall in all cases form part of the 
record of the suit,’’—so that, if there is an 
express order asto the mode in which the 
Commission is to be returned, it must be in 
accordance with that order. 


Here it was expressly ordered to be return- 


a a gg rh e e 


examining them, and although he might have 
been misled by the insertion of a rettrn day 
in the Commission and by the several orders 
made for the enlargement of the time. > ! 


. ; © 
This case is much stronger than ‘the. case ` 
of Steinkeller and Newton. ‘That rested 
merely on an implied condition that the - Com- 
mission should be executed before the day 
fixed for the trial. Here, as it appears to me, 
the Commissioner had no power to examine 
the witnesses after the day fixed for the return 
of it or the day to which the trial was ulti- 
mately extended. It is the only ‘construction 
which I can put upon the Commission. 


It is said that Mr. Justice Markby on the 
12th of August stated that there was no 
necessity to enlarge the return. It appears 
to me that the parties, even if they were pre- 
sent, were bound only by the order which 
that learned Judge made, and not by any 
thing which may casually have fallen from 
him at the time he made the order. 


It appears to me that the evidence taken 
under the Commission ought to be rejected and 
the case determined upon the remainder of 
the evidence. It occurred to me at one time 
whether the case ought not to be remanded, 
but it appears to me clearly that it ought not. 
There appears to have been very great delay 
on the part of the plaintiff in getting the 
Commission executed, and there would be 
no use inremanding this case unless it were 
with a view of making the plaintiff to issue 
a fresh Commission. On the 14th of Septem- 
ber 1867, Mr. Justice Norman refused to en- 
large the time for executing the Commission 
already issued, and we ought not to send the 
case back to enable the plaintiff to issue a 
fresh Commission, 


Norman, J.—I regret exceedingly the re~ 
sult of this case. At the same time I cannot 
say I fcel surprised at what has happened. 
It has been before mg repeatedly during its 
progress. Mr. Woodroffe mentioned that the 


ed within six weeks from the date of it; and | Court made an order for the return of the 
admitting that the subsequent orders for en- | Commission within 6 weeks, and I have no 
largement of the time, coupled with this | doubt that even then plaintiff had been 
Section of the Act, authorized, as I think they ! guilty of delay. ‘The Commission issued on the 
did authorize, the execution of the Commis- : 22nd May and expired on the 3rd July. No 
sion within the enlarged time, such enlarge- | application for citation was made till 8th 


ment did not extend beyond the 12th of 


August. After that day, it appears to me that 
the Commissioner had no power to examine the 
Witnesses; and to hold that they were so 
empowered would be to hold that the exami- 
nation of these witnesses could be used against 
the defendant, though he had never cross- 
exumined them or had an opportunity of cross- 


July. There were some circumstances which 
induced me to look favorably upon it; and look- 
ing at the case of Parberry versus. Newnham, 
7 Meeson and Welsby, page 378, in which it was 
held that the time for an arbitrator’s making his 
award might be extended, and acting also‘upon - 
the practice which I find prevalent that the 
time for the returning of a writ is enlarged 
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after the time has expired, I thought I had 
power to enlarge the time in this case. I 
enlarged the time to the 15th July to allow 
the steamer to arrive. The parties waitèd to 
the 22ad July, when they applied to me for 
further enlargement. The application was 
opposed, and I was persuaded again to act 
under the power which I conceived I pos- 
sessed, and I enlarged the time to August. No 


exercise it. (Haseebooddeen versus Nussee- 
booddeen, S. D. A., N. W. P., 1864, p. 389.) 
The following judgments were then delivered 
by the Court :— ! 
Peacock, O. J.—It appears to me that this 
application ought to be granted. 


It has been objected that this Court has 
not the power to allow the plaintiff to with- 


explanation whatever was made to me for the | draw from the suit with liberty to bring a fresh 


great delay. I know nothing of the applica- 
tion which was made to my brother Markby, 
but on 14th September 1867 application was 
made upon affidavits setting out a telegram 
from the Judge of Batticallao, dated in July, 


suit. It has been decided that under Section 
97 Act VIII of 1859 as itstands, a Court of 


appeal has no power to grant such permission. 


It is unnecessary to consider whether that de- 
cision was correct or not, because Act XXIIT 


stating that he had for the first time received | of 1861, Section 37, enacts that unless when 


the Commission, and there was nothing to 
show why it was nof returned, as in due 


otherwise provided, the Appellate Court shall 
have the same powers in cases of appeal which 


course of post it must have reached in 10 days. | are vested in the Courts of Original Jurisdic- 
I therefore refused the application with costs. | ton in respect of original suits. 


If people are so negligent as to allow this 
delay to take place without giving the Court 
any explanation whatever of it, it is manifest 
that they must take the consequences. 


It seems to have been decided in the Sudder 
Court of the North-West Provinces as late 
as 1864, that the withdrawal could not be 
made when the case is gone up in appeal. If 
that had been a decision of the High Court, 


` I entirely agree with the Chief Justice that | we might have been bound to have referred 


after the time to which the return had extended 
was expired, the Judge of Batticallao had no 
power to call the witnesses before him and exa- 
‘mine them. I concur with him in thinking that 
the Judgehad that power up to the 12thAugust. 

The examination here took place at a 
time when the Judge had no power under 
the Commission, and at a time when the de- 
fendants had no opportunity of attending to 
;cross-examine the witnesses. The case of Stein- 
keller and Newton clearly shows that the de- 
fendant possessed that power, notwithstanding 
the fact that he didnot join in the Commission. 
-Tt is a fundamental principle of the law of evi- 
dence that depositions so taken are inad- 
missible. That a failure of justice should 
result is a matter of great regret to me; but it 
is clear trom the fundamental principles of 
the law of evidence that evidence taken under 
these circumstances ise inadmissible, and we 
have no alternative but to reject it. 


: On the following day the Advocate-General 
for the plaintiff applied for leave to withdraw 
the case under Section 97 Act VIII of 1859 as 
the evidence which had been taken under the 
Commission had been rejected by the Appellate 
Court. (The Bombay City Bank versus Moujee 
Hurry Doss, referred in Broughton's Civil 
Procedure, Section 37.) __ 

‘+ Mr. Woodroffe opposed the application, on 
the ground that the Court had no power tp 
allow the withdrawal undor Section 97 Act 
VILL of 1859, and that if the Court had the 
‘power this was not a case in which it would 














this case to a Full Bench for decision; but 
that case applied, not to an appeal from the 
High Court in the exercise of Original Juris- 
diction to the High Court on appeal, but to a 
case tried originally in the Mofussil and ap- 
pealed to the Sudder Court. 

It appears to me to be clear that under the 
37th Section of Act XXIII of 1861, this 
Court upon appeal from a Judge sitting in the 
exercise of Original Jurisdiction has the power, 
before pronouncing final judgment in appeal, 


| to permit the plaintiff to withdraw from the 


suit with liberty to bring a fresh suit. 

The question, then, is whether the circum- 
stances of this case are such as to induce the 
Court to grant that permission. 

The suit was brought by the plaintiff against 
certain gentlemen carrying on the business of 


| an Insurance Company under the name of the 


Indian Insurance Company. The plaintiff 
obtained judgment in the Court of first in- 
stance for a large amount, viz., rupees 17,616, 
with costs. We cannot say that that judgment 
was right, or that the plaintiff clearly was 
entitled to recover that money; because that 
decision was pronounced after relying upon 
evidence which had boen given under a 
Commission,—which evidence has been re- 
jected by us upon the ground that it was 
taken after the return day of the Commis- 
sion. We were bound to determine that ques- 
tion upon general principles, the question 
being one purely of law; and one_of the grounds 
upon which we held that the evidence was 
not admissible was that the defendants had 
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the right of cross-examining the witnesses, 
which in consequence of the time at which 
the evidence was taken, they might have been 
prevented from exercising. But no sugges- 
tion has been’made that the defendants really 
intended to cross-examine the witnesses, even 
if they had been examined before the Com- 
mission was returnable; and there is nothing 
to induce me to believe that they ever had 
any such intention or that they were pre- 
pared to carry it into execution. Under these 
circumstances, theg were not substantially 
injured by reason of the witnesses being exa- 
mined after the return day of the Commis- 
sion. It is highly important that merchants 
who insure their goods should have some con- 
fidence that when they seek an indemnity for 
their loss, they may not be deprived of that 
indemnity merely from some misapprehension, 
either of themselves, or of their legal advisers, 
or gentlemen who may be appointed by this 
Court to act as Commissioners for taking evi- 
dence. I do not mean to suggest that the 
defence which has been taken by these de- 
fendants is not a very just and proper defence 
to be taken by an Insurance Company. I could 
not ‘make such a suggestion without know- 
ing what are on the real merits of the case; 
and upon that point I am not in a position to 
form a judgment. But it appears to me that 
plaintiffs having failed by reason of the re- 
jection of the evidence which was taken under 
the Commission, they ought to be at liberty to 
withdraw from the suit with liberty to bring 
a fresh suit, in which the case may be tried 
upon its substantial merits. This can be done 
only upon condition of their paying the costs 
both in the Original Court and in this Court. 
I had at once a doubt as to whether it ought 
not to be upon payment of the defendant’s costs 
to be taxed as- between, attorney and client ; 
but considering that the case has been argued 
in this Court, and that the defendants have 
had the chance of preventing the plaintiff 
from withdrawing with permission to bring a 
new suit, that they ought to bear the differ- 
ence between the costs taxed as between 
party and party, and the costs taxed as be- 
tween attorney and client. 


Plaintiffs therefore will have liherty to 
withdraw from this suit with liberty to bring 
a fresh suit upon payment of the defen- 
dant’s costs in the Original Court and in 
this appeal, to be taxed upon scale No. 
2;but it must be stipulated that unless 
those costs are paid within one month af- 
ter taxation, this appeal will be decreed 
with costs in both Courts according to scale 
No 2, for itis substantially admitted by the 
plaintiff that without the evidence which has 


been rejected, there is not sufficient evidence 
to support the decree of the lower Court. 


The Master will tax the costs on the prin- 
ciple of the suit being withdrawn this,day. 


Norman, J.—This is an action on a Marine 
Policy of Assurance on certain goods lost in 
the Red Sea. Plaintiff obtained a verdict in 
the trial before Mr. Justice Markby for 
rupees 17,616, with costs; and against that 
decree, defendant appeals and he raises before 
this Court a technical objection, viz., that 
certain depositions taken by thee Judge of 
Batticallao in Ceylon under a Commission 
from this Court are inadmissible in evidence. 


The objection being well-founded the 
Court entertained it, and the result is that 
the parties are in such a position as to 
render it impossible for the Court, if, the suit 
proceeds without reference being made to 
that portion of the evidence which was taken 
under the Commission, to acquire any know- 
ledge of the merits of the case. The Advo- 
eate-General applied for leave to withdraw, 
and I think we ought to give leave if we 
have the power. The matter is regulated 
by Section 37 of Act XXIII of 1861 which 
provides—‘‘ Unless when otherwise provided, 
“ the Appellate Court shall have the same 
“t powers in cases of appeal which are vested 
‘in the Courts of Original Jurisdiction in 
‘respect of original suits.” Now, one of 
these powers is given by Section 97 of Act 
VIII of 1859. It is plain that the Court 
in its Original Jurisdiction had that power; 
and that power is extended to the Appel- 
late Court by Section 37 already cited. That 
is shewn by the case of the Bombay City Bank 
versus Moujee Hurrydoss which has been re- 
ferred to by Counsel, and which is mentioned 
in a note to Section 37 in Broughton’s Civil 
Procedure Code. 


The case of Haseebooddeen versus Na- 
eeerooddeen, S. D. A. (N. W. P.,) 1864, page 
889, was cited in argurfent, but I think we are 
not bound by the decree of the late Sudder 
Court of the North Western Provinces in the 
case which appears to have been decided upon 
Section- 97. ‘That Section was probably 
the only one which was brought to the notice 
of that Court, and if is not at all unlikely: 
that the appeal was presented before Act 
XXIII of 1861 was passed. ) 


I think we are bound by our decision sit- 
ting as an Appellate branch of the High 
ponr, and not by the decision of the late 

udder Court at Agra. . 


For these reasons, I concur with the Chief 
Justice. 


i 
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The 10th March 1869. 
Present: 


The Hon?ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Houn’ble A. G. Macpher- 
. son, Judge. i 


Hindoo widow—Unchastity—Inherit- 
ance—Act XXI of 1850. 


Appeal from the judgment of the Hon'ble 
W. Markby, exercising the Ordinary Ori- 
ginal Civil Jurisdiction of the High Court, 
dated the 14th May 1868. 


Matunginee Dabee (Plaintiff) Appellant, 
: versus . 
Joykallee Dabee (Defendant) Respondent. 


Woodroffe and Marinden for the 


Appel- 
lant. 7 


The Advocate-General and Graham and 
Evans for the Respondent. 

Judgment of Markby, Ją holding that a simple act 
of unchastity in a Hindoo widow, unless for loss of 
caste unexpiated by penance and unredeemed by atone- 
ment, does not divest from her the inheritance of her 
deceased husband which has once vested in her, con- 
firmed by the Appellate Bench which, however, abstained 
from expressing any opinion whether if the widow were 
degraded or deprived of her caste her estate would cease, 

Act XXI of 1850 explained. 


‘THis was a suit in which the plaintiff 
sought a declaration of her rights, and for 
possession of the moveable and immoveable 
property of Ramgopaul Banerjee. She alleg- 
ed that Ramgopaul Banerjee died in Mareh 
1860, intestate and without male issue, pos- 
sessed of considerable moveable and immove- 
able property and effects, leaving him surviv- 
ing the defendant his sole widow and heiress, 
aud the plaintiff his then only daughter his 
next reversionary heiress. Ramgopaul also 
left him surviving two grandsons by a de- 
ceased daughter, named respectively Prao- 
-nauth Chatterjee (since deceased) and 
Nunny Mohun Chatterjee, who had since 
been adopted by one Sibkissen Banerjee— 
thie brother of the said Ramgopaul Banerjee, 
The plaint went on to state that the Receiver 
of the High Court was at the instance of the 
defendants (who instituted suit against one 
Sibnath Chatterjee, who claimed to be exe- 
cutor of a will of Ramgopaul Banerjee, 
which had been pronounced against) appoint- 
ed Receiver of the estate of the said de- 
ceased, and as such was in possession there- 
of. The plaintiff charged that the defendant 
after her -husband’s death became unchaste, 


and that on the 11th November 1867 she 
gave birth to a female child; and the plaintiff 
contended that by reason of such unchastity, 
the defendant had, according to Hindoo law, 
lost and forfeited all her right of inheritance 
to the estate of her deceased husband, and 
the plaintiff, as the only surviving daughter of 
Ramgopaul Banerjee, was entitled to inherit 
to the estate of her father, 


The defendant denied the charge of un- 
chastity which was brought against her by 
the plaintiff, and urged that the plaintiff 
was not at the time of death of her father 
Ramgopaul Banerjee, and is not now the 
wife ; but she was at the time of such death 
aud is the Hindoo childless widow of one 
Sosheebhoosun Chatterjee, who left this 
country upwards of 20 years ago, and who, 
as the defendant alleged, died a long time 
ago and previous to the death of Ramgopaul 
Banerjee. The plaintiff, therefore, the de- 
fendant contended, being a Hindoo childless 
widowed daughter at the time Ramgopaul 
died, is not entitled-according to Hindoo law 
to succeed to his estate ; either during the 
life-time of the defendant by any alleged for- 
feiture of her estate, or after her death, and 
that she has no right to maintain this suit, 


The following is the judgment of Markby, 
J., which was the subject of the present 
appeal :— 


Ramgopaul, the person to whose property 
this suit related, had 4 wives—three are 
dead, one is alive and is the defendant in 
this suit. She was the person entitled at his 
death to take his estate for the interest 
of a Hindoo widow, and that interest she 
still holds unless she has forfeited it under 
the circumstances which I am about to 
state. Two of the other widows died without 
issue: the other had issue—two daughters, 
one.of whom is the plaintiff in this suit. 
The other daughter is dead having left two 
children—one a boy and the other a girl. 
The boy has been adopted into another branch 
of the family, so that Ramgopaul’s family ig 
now represented by females alone ;—his wi- 


dow the defendant, his daughter the plaint- 


iff, and his grand-daughter who is not a 
party to this suit. 


The plaintiff was married to a Koolin 
Brahmin who has not lived continuously 
with her, nor has she ever left the house of 
her father; she does not seem now to know 
exactly where her husband is, but I have ao 
reason to suppose him to be dead. 
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, Ramgopaul was the son: of Radhamadhub 
who had several sons; and I gather from the 
evidence that all or at least “several of the 
members of Radhamadab’s family are living 
in the same house,which was the family- house 
of Radhamadhub. There was no evidence 
to show whether or no there was ever any 
separation in estate, food, or worship, either 
between the members of the family of 
Radhamadhub, or between the members of 
the family of Ramgopaul ; nor in my opinion 
is this material. 


.,Lt was proved that after the death of 
= Ramgopaul, a few weeks.before the filing 
of the plaint in his suit, the defendant had 
a child by a person in her employ. No 
other act of unchastity was proved against 
her, and she has all along resided and still 
resides in the house of Radhamadhub, 


The prayer of the plaintiffis thatit may be 
declared that the defendant has forfeited her 
vight as the widow of Ramgopaul to inherit 
his estate by reason of her unchastity; 
that it may be declared also that the plaint- 
iff is entitled to this estate; that the defend- 
ant may be restrained from interfering 
therewith ; and that the Receiver appointed 
by this Court, who is now in possession of 
that estate, may be directed to hand it over 
to the plaintiff 


The question is whether the defendant’s 
right as widow to the estate of her deceased 
husband has ceased by reason of the act 
of unchastity. Ifit has, there is no doubt 
the plaintiff is entitled as the next taker’; 
so that the question is reduced to this— 
does the simple act of unchastity in a widow 
cause her immediately to forfeit her estate. 
If it does, the plaintiff-is entitled to the 
declaration: which she asks for. If it is 

necessary, in order to establish the forfeiture, 
to prove any thing more than a simple act 
of unchastity, then the plaintiff must fail, 
for here nothing but the simple act of 
unchastity has been established. 


. I wish entirely to adopt the duty of an 
European Judge (though I do not suppose 
it is confined to European), as laid down by 
the.Privy Council in a judgment delivered 
on the 21st May last,* where they say that 
. the duty is not so much to enquire whether 
a doctrine is fairly deducible from the 
earlier authorities, as to ascertain whether 
it has been received by the particular 





* 10 wW. R, P. C., p. 17. 


school which governs t 
which he has to deal, a 
sanctioned by usage; bu 
older texts which I ama 
so much to gather from the 
sent law, as to trace (ho 
its origin and foundati 
object is to see what the o 
said on this subject, I « 
from the authorities of all 


Of the three collections 
Menu’s name is attached— 
Briddhu Menu, and Lagh: 
an English collection a 
the latter only. The suth 
whoever he may be, did 
any rate consider that - 
right of succession whatev 
of their husbands ; for as 
‘Chapter IX, v. 185)—“ 
parents but sons are heirs 
but of him who leaves 1 
shall take the inheritance.’ 
a wife nor a daughter,” 
after ‘son? and printec 
Jones in italics, are a glos 
tators Colluca, (See Prefac: 
1825, Sir William Jones’ 
are the similar words inter 
IX, v. 217 of the same wol 
as this Menu or edition 
ever it ought, to be called, 
cannot hope to find any r 
cable to the present eng 
should expect, he here hol 
ful wife as a reward fo 
satisfaction arising from £ 
and the prospect of re-jo 
in another world ; wherea: 
she is to incur disgrace 
hereafter ; but there is 
loss or gain of any ten 
(Ch. IX. § 29, 30.) 

Very early writérs 1 
have recognized the wido 
sion. Vrihaspoti, as quote 
Chapter XI, Section,1 § 2 
ture and in the Code of I 
popular practice, a wife i 
wise to be half the bod 
equally sharing the fruit 
pure acts. Of him whos 
ceased, half the body 
should then another ti 
while half his person 
wife of a deceased man 
issue take his share not 
men,—a father, a moth 
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ther—be present. Dying before her husband, 
a virtuous wife partakes of his consecrated 
fire, or if her husband die (before her) she 
shares his wealth: this is a primeval law. 
Having taken his moveable and immoveable 
property, the precious and the base metals, 
the grains, the liquids, and the clothes, let 
her duly offer his monthly, half-yearly, and 
other funeral repasts. With presents offered 
to his manes and by pious liberality let 
her honor the paternal uncle of her hus- 
band, his spiritual parents and daughter's 
sons, the children of his sisters, his mater- 
nal uncles, and also ancient and unprotected 
persons, the guests and females of the family. 
Those near or distant kinsmen who become 
her adversaries or who injure the women’s 
property, let the King chastise by inflicting on 
them the punishment of robbery.” 


These seven texts as they are called seem 
to be the fullest exposition, aud are adopted 
by Junuta Vahuua in his treatise as the 
basis of the widow’s right of succession. 
It will be observed that they contain no 
special reference whatever to the virtue of 
chastity, but only to virtue in general. The 
passage is however differently translated 
or quoted in Juggernath’s Digest, Book V, 
S.399, where the primeval law runs thus :— 
‘‘Since she was previously espoused in due 
form she must support the consecrated fire,, 
and after the death of her husband the 
widow faithful to her lord shall take his 
wealth : thisisa primeval law.” The words 
which in the one are translated “a virtuous 
wife” and in the other “ faithful to her lord” 
are pativrata sadhwi, (See Vyavasta Dar- 
pana,p. 27,) and what that is, is fully ex- 
plained in Juggernath’s Digest, Vol. 3, 
p. 462, and in the Dyabhaga in passages 
cited below. It ineludes chastity and 
many other virtues besides the obser- 
vance of certain religious practices and 
austerities. The other (so called) in- 
spired writers who are*quoted by Junuta 
Vahuna in favor of a widow’s right of suc- 
cession are Yajnyawalkya, Vishnu, Katyana, 
and Vrihut Menu. The two last are the only 
ones who make special mention of conjugal 
fidelity. The first says (Dyabhaga, Chapter 
XI, Section 1, verse 56.)—‘‘ Lat the child- 
less widow, preserving unsullied the bed 
of her lord and abiding with her vener- 
able protector, enjoy with moderation the 
property until her death. After her let 
the heirs take it.” The second says 
(Dyabhaga, Chapter XI, Section 1, verse 7.) 
—‘ The widow of a childless man, keeping 
ungullied her husband’s bed and persévering 


—_—_— 
in religious ordinances, shall present his 
funeral oblation and obtain his entire share.” 


Junuta Vahuna, after noticing certain au- 
thorities adverse to the widow’s right, then 
goes on to show that her right of succession 
is in accordance with the true principles of 
Hindoo law. He maintains the well- 
known proposition that the right of succes- 
sion is grounded solely on benefits conferred 
(Chapter XI Section 1, verse 33)—that is, 
conferred upon the person Whose property de- 
volves, and consequently (§ 43) the widow, 
because she performs acts spiritually beneficial 
from the date of her widowhood, and not as 
gons do from the date of their birth, succeeds 
to the estate in their default; and then he 
immediately goes on todescribe what the wi- 
dow’s duties are, quoting from Vyasa, ‘‘ after 
the death of her husband let a virtuous woman 
observe strictly the.duty of continence, and 
let her daily, after the purification of the 
bath, present water from the joined palms of 
her hands to the names of her husband: let 
her day by day perform with devotion the 
worship of the gods and specially the ador- 
ation of Vishnu ; practising constant abste- 
miousness, she should give alms to the chief 
of the venerable for increase of holiness and 
keep the various fasts which are commanded 
by sacred ordinances. A woman who is assid- 
uous in the performance of duties conveys 
her husband, though in another world, and 
herself, to a region of bliss: ” and then he 
sums up thus(§ 44) :— “ Since by these and 
other passages it is declared that the wife 
rescues her husband from hell,and since a wo- 
man doing improper acts through indigence 
causesher husband to fallto a region of horror, 
for they share the fruit of virtue and vice, 
therefore the wealth devolving on her is for 
the benefit of the former owner and the 
wife’s succession is consequently proper. 
Then in (§ 59)—“ Therefore those persons 
who are exhibited in a passage above-cited(¢ 
14) as the next heirs on failure of prior 
claimants shall in likemanner, as they would 
have succeeded if the widow’s right had 
never taken effect, equally succeed to the 
residue of the estate remaining after her use 
of if upon the demise of the widow in whom 
the succession had vested. At such time (here 
Srikishen inserts ‘‘ when the widow dies,” 
and Chuddamouey inserts “or when her 
right ceases”) the succession of daughters 
and the rest is proper.” 


The author of the Mitakshara who dis- 
cusses the widows’s right of succession in 
default of sons at very great length, (Chap- 


C 


? 


26 Appeals from 


ter:2,. Section I) and, as.is well known, only 
partially admits it, starts the discussion with 
the passage of. Yajnyawalkya which is quo- 
ted by Jimuta Vahana. He also quotes under 
the names of Vriddha Menu and Vrihad 
Vishnu, the same passages which Jimuta 
Valiana quotes under the the names of Vrid- 
dha Menu and Vishnu 3, but the passage of 
Katyayana ' quoted by Jimuta Vahana is 
in the Mitakehara quoted or translated some- 
what differently (Section 6)—“Let the widow 
succeed to her husband’s wealth provided she 
be chaste, and in default of her the daughter 
inherits,’ if unmarried ;”’ and he quotes also 
this passage’ from the same writer—‘* The 
widow being a woman of honest family, or the 
daughters, or on failure of them the father 
or the motlier or the brother or his sons, are 
pronounced to be the heirs ‘of one who leaves 
no male issue.” From Brihasputty he quotes 
one only of the'seven texts quoted by Jimu- 
ta Vahana—* Let the wife of a-deceased man 
who left no male issue take his share not- 
withstanding kinsmen—a father, a mother, 
or uterine brother be present.” 


.. Among the writers who have held opinions 
adverse to the widow’s succession, the author 
of ethe Mitakshara quotes Nareda, Menu, 
Sancha, and Katyana in another passage. 
The result he sums up in these’ words (Sec- 
tion :39.)—“ Therefore it is a settled rule 
that a wedded wife, being chaste, takes the 
whole estate of a man, who being separated 
from his co-heirs and :not subsequently re- 
united with them, dies. leaving no male 
issue.’ 


' It is remarkable that in discussing and 
opposing the opinion of Dhareswara *(See- 
tion 8) who, relying on a passage in Gouta- 
ma, maintained the doctrine that a widow 
succeedéd to the property of her husband 
nly i in case she were solicitous of permis- 
sion toraise up offspring to him, the author 
of the, Mitakshara treats the references to 
chastity in the passages above-quoted as 
bearing upon. this disputed point. Thus (in 
Section 18) he says—‘*‘ Besides itis fit that 
a chaste’ woman should succeed to the estate 
rather ‘than i one appointed to raise up issue, 
repr obated as this practice is in the law as 
well as in popular opinion,’ ' The succession 
of a chaste widow is expressly declared, and 
then he quotes the passage of Vriddha Menu 
or Vribad Menu already mentioned, and the 
conclusion he comes to is, that the widow 
may either seek to . obtain progeny .or may 
remain chaste. : This the Visweowara Bhat- 
ta, as quoted by Mr, Colebrooke, changes into, 
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—“ either she must seek male issue by means 
of an appointment for that purpose, or she 
must remain chaste.” | 


In the Vivada Chintamonti (Baboo Pro- 
sono Coomar Tagore’s: translation) Vrihat 
Menu is quoted ; ; but either the translation or 
the original differs from that of-the Dya- 
bhaga, In the Vivada Chintamoni the pas- 
sage runs thus—‘*‘ A widow who has no male 
issue, who keeps the bed of her lord inviolate, 
and who strictly performs the duty of wi- 
dowhood, shall alone offer the cake at: his 
obsequies and succeed to his whole estate.” 
The author of this work then quotes from 
Vrihasputi the greater portion of: the 
seven texts above-mentioned, and the im- 
portant passage runs thus—“ If the wife dies 
before her husband, she shall receive his 
consecrated fire ; if not, the widow faith- 
ful to’ her lord shall take his wealth: this 
is a primeval law,” and “faithful to her 
lord” is declared to mean ‘‘ chaste.” 


The passage on this subject in the Vyava- 
hara Mayukha, at least as translated, is very 
confused. The author quotes under the 
name of Projaputi, the primeval law of Vri- 
hasputty, in the same terms as Junuta 
Vahuna; and he quotes several passages from 
Katyayana which I ‘can hardly identify with 
those already mentioned. His own conclu- 
sion (Chapter IV, Section 8, Verse 2, p. 84 
of Stokes’s Ed.) is that “a wife faithful ‘to 
her husband ..takes his wealth y—not if she 
be unfaithful. á 


” The Dayakrama Sangraha throws no ad: 
ditional light on this. ‘subject. ` A passage 
from Katyayana is quoted here (Chapter I, 
Section 2, Verse 3, p. 474 Stokes Ed.) in 
the same terms as in the Dyabhaga, Chap- 
ter XI Section 1, Verse 56. - 


Jaganatha (Digest, Vol. 3, p. 462) quotes 
the seven, texts from Vrihasputi ` in the 
terms I have already stated, and says that 
Udayacara explains % faithful to her lord” i in 
this passage to mean “ firm in the rigid dutiës 
of a faithful widow.’ ‘He then .'goea on to 
give the definition of such a woman, quoting 
it from Harita ; but the author to,whom he 
probably refers is Vrilasputi, (See Book 
IV, verse 107, of his own work), who says 

—“ The virtuous woman who is indisposed 
when her hugband is sick, pleased when he 
is cheerful, squallid’ and pining when he 
is absent, dies when ha. deceases, must be 
considered’ as truly faithful to’her lord.” ` 


In another part of Jaganatha’s Digest 
(Book IV, Chapter 3, Section 2, p. 459) 
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arè collected a variety of passages describ- 
ing the- duties of widows ‘who ‘choose to 
survive their: husbands,” What is ‘chiefly 
‘enjoined is the general practice ‘of: austerities. 
‘Eating the leaf of. the betel, feeding from 
vessels of zinc, eating more "than . one meal 
‘a day, sleeping’ on a-bed, using perfumed 
substances,’ sexual pleasures generally, ‘are 
all forbidden. No special meution is made 
of chastity ; but “a widow, who from a wish 
to bear cliildren slights her deceased husband 
‘by marrying: again, brings disgrace. on her- 
self here below and shall be excluded: from 
the seat from her lord.? This is quoted 
from Menu i in Chapter L Section 11. ji 


Baboo Sliama Churn ` Sirear in the Vya- 
vasta Darpana, page28, quotes the followiug 
passage from Katyayana—* The wife who 
does malicious acts injurious to her hus- 
band, who has’ no sense of shame; ‘who 
destroys ` his ‘effects, or- who is addicted 
‘to adultery, does not deserve property ;” 
and I do not find this passage any where-quot- 
ed by the authors Ihave above referred to ex- 


‘cept ‘in! the Vivada Chintamoni’ (p. 265)+ , 


where the last few words run thus—‘‘is held 
unworthy of. the property before described.” 
This seems to be her own separate property 
and an allotment for maintenance: no refer- 
ence is made'to the. passage when the 
author comes to, discuss tha succession of 
widows, Ea 


‘MAN the E Gaiies quoted above con- 


tain chapters on exclusion from inheritance, 
It:'seams to me, however, not a little 're- 


markable, that: T do not find any of 
them ‘mention ‘unchastity as a ground 
of exélusion. Impotent . persons, out- 


casts, persous born blind or deaf, madmen, 
idiots, ‘the dumb, such as: have lost the use 
‘of a limb, is the list given by Menu of persous 
who are excluded: ; and I do not find it has 
‘been much extended. Naradaadds—“one who 
has ‘been. addicted to Vice or expelled from 
society.” Devata adds—“aleper and aperson 
wearing the token of religious mendicity.” 
Persons of neutral sex and the'-offspring of 
incéstuous ‘intercourse have also been added. 
Sátcha'and Likhita are quoted by Jaga- 
natha'( Digest, Book V, verse 318) as saying— 
“Of him who has been formally degraded, the 
right of-iuheritance, the funeral ' ‘cake, ‘and 
the libation-‘of -water, are extinct.’ The 
author‘of the Vyavastha Darpana is the first 
Hindoo Commentator that I have seen, who 
brings in the unchastity of the widows as 
a separate cause of exclusion from inlierit- 
ance. It will be seen, however, preseutly, 


that he doss not thereby introduce any new 
doctrine as to exclusion, because he only ex- 
clades when one would fall under one of the 
classes ‘above-mentioned, Seer ea that of an 
out-casb. - 

In Sir William Macnaghten’s collection 
of cases, a case is mentioned (Volume 2, p. 
19) in which the Pundits were asked what 
would be the effect of unchastity in the wi- 
dow after the death of the husband: they 
answered—‘‘ It is the general doctrize that 
the virtuous widow of a man who dies leav- 
ing no‘ heir down to the great-grandson sug- 
ceeds; ‘but that if she on the death: of her 
lord be faithless to his bed, she has no right 
of succession.” For this they cite. Vrihas- 
puti, Katyayna, Vrihat Menu, and .Narada. 
What the three first say I have already 


.shewn,-The passage said to come from Nara- 


da is that already referred to, as quoted by 
Baboo Shamachurn and the author.of the 
Vivada Chintamoni from Katyayana, and 
which is omitted in the other Commen- 


; tarie Sa 


“Tn the next case, the question is asked 
whether a widow who had become a prosti- 
tute was entitled to succeed; and the Pundits 
answered that—*“if ‘it be proved ‘that the 
widow in fact did not keep her bhusband’s 
bed unsullied,- she has no title to his property 
and ought to be expelled.from the house.” 


Thé opinion of Sir Thomas Strange is 
given at Volume 1, p. 136, of his work, and 
it, is that “an  unchaste - wife is excluded 
from the inheritance ; but, nothing short 
of actual infidelity in this respect disquali- 
fies, not the inheritance „once vested in 
her is it liable to be ‘divested unless for 
loss ‘of caste unexpiated by pcnance’ and 
unredeemed by atonement. Tt appears'how- 
ever.that this is really an opinion of Cole- 
brooke’s adopted by Sir Thomas Strange, the 
original opinion -and Colebrooke being given 
in very nearly the same words at p. 275 of 
vol. 2 of Strange’s work ; and-from the opi- 
nions of. the Pundits there quoted, it would 
seem that the occasion of ‘the opinion was a 
difficulty which had arisen in Madras as to how 
the incontinence of the widow ought to be 
established. We have here therefore a direct 
expression of opinion by the highest. Eu- 
ropean authority on Hindoo lai, : supported 
by another European authority of considerable 
eminence. At page 159, Strange quotes from 
Colebrooke a passage’in which the: causes of 
exclusion from inheritauce are discussed. 
Although there is no mention of uuchastity 
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in it, it is, I think, important to refer to it, 
because taken with the opinion of Colebrooke 
already referred to, it shows completely 
- what his views were on the subject. He 
says—‘' In. regard to the causes of, inherit- 
ance discussed in the Chapter 5, Section 1, 
verse 6, corresponding with the 5th Chapter 
of Jimuta Vahana, and the 10th Section, 
Chapter 2 of the Mitacshara, I am not aware 
that any can be said to have been abrogated 
or to be obsolete. gAt the same time I do not 
think any of our Courts would go into proof 
of one of the brethren being addicted to 
vice or profusion, or of being guilty of neg- 
Ject of obsequies and duty towards ancestors. 
But expulsion from caste, leprosy and similar 
deceases, natural deformity from , birth, neu- 
tral sex, unlawful birth resulting from an 
uncanouical marriage, would doubtless now 
exclude; and I apprehend it would be so 
adjudged in our Adawluts.” Strange di- 
lates at length upon this passage, and points 
out how the power of degradation or ex- 
pulsion from caste can be exercised, and its 
consequences ; and he again (at p. 163) puts 
the forfeitures of the widow for unchastity 
on the ground taken by Colebrooke, namely, 
loss of caste. 


The decided cases in which this ques- 
tion has arisen are extremely few. In Mor- 
ton’s decisions there is a case of Radha- 
money Raur versus Nilmoney Doss, where 
it was proved that the widow who was 
claiming her husband’s share had, after 
her husband’s death, been incontinent and 
had long since quitted the house and pro- 
tection of her husband’s family. It is said to 
have been held by Chambers, C. J., Hyde, 
Jones and Dunkin, J. J., that she had by 
her incontinence forfeited her right to her 
husband’s estate. 


In the case of Maharanee Bussunt Coomaree 
versus Maharanee Komul Coomaree, 7 Sel. 
Rep., 144, what was held by the Court below 
was that a widow who voluntarily quitted the 
family-house by night in the same carriage 
with a Baboo was not entitled tohave a se- 
parate house and maintenance provided for 
her, but the Judge awarded her 1,000 rupees 
per mensem conditionally upon her return. 


The Court of appeal, however, considered 
that she had by her conduct forfeited all 
legal claim according to the Shasters to main- 
tenance from her husband’s family. There 
is nota word about chastity or unchastity 
in the report, though perhaps an elopement 
may be hinted at; but they seem to have 


considered the widow’s right to consist in a 
claim to food, apparel, and residence only, 
and not to any sum of money in lieu thereof; 
and I gather that they deprived her of main- 
tenance on the mere ground of her having 
absented herself from the family -house—a de- 
cision which could hardly now be supported. 
The report is very meagre; but I cannot 
help thinking that if it. had been considered 
necessary to come to a distinct finding upon 
the question of chastity, either this finding 
or the facts leading to it would have been 
explicity stated. ! 


In the case of Raj Coomaree Dossee versus 
Golabee Dossee, 14 S. D.A., 1891, the elder 
widow brought a suit to recover the deceased 
husband’s property against the younger 
widow. The younger widow repudiated the 
plaintiff’s claim on the ground that the plaint- 
iff had during her husband’s life-time eloped 
With another man, against whom her hus- 
band had brought an action for the seduction 
and recovered damages, and that her hus- 
band had never afterwards admitted the 
plaintiff into his house or cohabited with 
her. 


The Courtin their judgment first discussed 
the evidence of incontinence which they ¢on- 
sider conclusive. They do not however rest 
the case there: they proceed to consider a 
contention on behalf of the plaintiff, that there 
was no express declaration or solemn act on 
the part of the husband from which the 
Court could infer that it was his intention 
to disinherit her, and they . proceed to find 
that it was his deliberate and fixed, intention 
that she should not after his,death partici- 
pate beneficially in his estate. Itis clear, 
therefore, that this case is rather an authori- 
ty to show that even adultery in the hus- 
band’s life-time is not in itself sufficient to 
disentitle the wife to inherit, but that the 
husband may for this cause by a .clear 
expression of intention deprive. her of her 
right to succeed him. 


This is all that with the very able assist- 
ance of the learned Counsel who argued 
this case, I have found in the. way of autho- 
rity or comment upon the: question now 
before me. Leaving aside those passages in 
the Hindoo law books which speak of the 
duties of a wife, I think it is clear that the 
observance of chastity is strongly enjoined 
on the widow; and looking to the reasoning 
‘by which Junuta Vahuna establishes her 
claim to the succession, namely, by the per- 
formance of acts boneficial to her husband 
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there is.no doubt some ground for the argu- 
ment that she continues to hold the estate 
only so long ‘as she. performs the duties 
which are.the foundation of her right ; but 
guch a.principle has never been enunciated, 
nor do I find the least trace of its being acted 
upon in Hindoo law. If it did exist, if the 
‘widow who ceased to perform acts beneficial 
to her husband lost her estate, she would 
lose it for other causes besides unchastity, 
The argument would be just as strong in 
favor of forfeiture in case of her failure 
in any of the other numerous qualifications 
of a pativrata sadhwi as in the case of 
unchastity ;;and it would- apply not only 
to widows but sons whose right to inherit 
is put upon the same ground and upon 
whom virtuous conduct is hardly less strict- 
ly enjoined. On the other hand, I think that 
this argument by way of inference may be 
met by one not less strong on the other side. 
I think if loss of chastity had ipso facto 
been a ground of exclusion from inheritance, 
it would have certainly been mentioned as 
such by some one of the Commentators in 
the chapter on that subject, or at least, if not 
there mentioned, that in some of the above- 
quoted passages where chastity is enjoined, 
the punishment of it by forfeiture would 
have been, declared. 


The conclusion which I come to and 
which is based upon the opinion of Colebrooke, 
cited by Strange already referred to, is: that 
neither for unchastity nor any other vicious 


act is a right: forfeited under the Hindoo | 


law.. There are acts of gross and continued 
immorality for which a Hindoo may be com- 
pletely ‘and irrevocably cut off from his fami- 
ly and caste. From that moment he is to all 
‘intents and purposes as one dend so far as 
the family is concerned to which he former- 
‘ly belonged.. Ceremonies are performed.as if 
he were actually so (Strange, Volume 1, 
page 160), and the fiction of Hindoo law 
is that from that mofment he dates a new 
existence, as will be clearly seen. by the 
rules which regulate the rights to property 
' which he afterwards acquires. Of course, 
therefore, the-property held by such a per- 
son passes on to the next taker. How far 
‘this power of degradation: would now be 
‘recognized ‘by the -law, and -whether un- 
chastity in a widow would be’ a‘ just cause 
of degradation, are questions which it is in 
no way necessary. for’ me now to consider. 
‘One of them at least is a question of no 
‘little difficulty. What I now hold is that it fs 
not the immoral act alone which ‘in any case 
destroys the right, but the loss of caste or 
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degradation which may follow thereupon. 
This explains the silence of the Hindoo 
law. books as to forfeiture for particular 
acts of immorality, and accords entirely with 
the doctrine of expiation which would other- 
wise appear to be almost unmeaning. 

This view of the law is supported, as I 
have said, -by the authority of Colebrooke and 
Strange ; it is not opposed, as far as I am 
aware, by any European writer on Hindoo 
law; and I think it‘by np means unimport- 
aut to observe that it is also that which is 
adopted by an able living writer on the Hin- 
doo law of the Bengal School; who must 
be well-acquaiuted with the opinions current 
on this subject amongst the most learned of 
his countrymen. Baboo Shama Churn Sircar 
iu his work already referred to, at page 1016, 
thus sums up the law on this subject—“ It 
should however be observed that the wo- 
man who is adulterous at the time when 
the succession opened, or who previously 
committed adultery which remained un- 
explated by penance, forfeits her right to 
inheritance and maintenance; and not she 
who was previously adulterous, but ceased 
to be so and cohabited with her husband, 
or expiated or was about to expiate the 
sin by penance before the time of succes- 
sion ;-and not also she who became adul- 
terous after inheriting property or obtain- 
ing maintenance, unless the crime were 
such..as to cause complete degradation by 
loss of caste unredeemable by atonement.” 
Of the three decided cases, the first is—I 
think, too scantily stated for any very secure 
inference ; it is'certainly not sufficient to out- 
weigh thecombined authority of Colebrooke 
and Strange. The second did not, I think, 
turn at all upon the questionof chastity. 
The third relates not to forfeiture by a 
widow, but to the right of a husband to ex- 
clude his unchaste wife from her rights as 
such. Jt isin my opinion a perfectly cor- 
rect decision, and supports the law as laid 
down by Baboo Shama,Churn Sirear on the 
subject in the passage I have just referred 
to, but it rests on a totally different principle 
from forfeiture. It might, rather be termed 
the exercise of a summary power of divorce 
by the husband for adultery. It in no way 
conflicts, on the contrary I' think it accords 
in principle, with the ‘view I take of the 
law, because even there it would appear 
that the simple: act of unchastity did not 
cause a loss of. inheritaneé, but only such an 
act followed by an express exclusion. 


The result is that I hold that the defendant 
has not by the siniple act of unchastity proved 
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against. her, she not having been degraded 
or expelled from. caste, forfeited her’ right 
as widow: of Ramgopaul to inherit his es- 
tate. The suit therefore fails altogether and 
must be dismissed with costs on seale 2. 


The plaintiff appealed against this Judg- 
menton the following gr ounds, :— 


Firsit—That unchastity in s Hindoo 
widow works a forfeiture of or terminates 
the estate and interest in her husband’s 


property. 


-Second—That incontinence in a Hindoo 
widow in itself involves loss of caste, and 
is an offence: for which Hindoo law has 
not provided ‘any ‘atonement ‘or expiation, 
and that even if ‘expiable or redeemable 
there was no evidence that the defendant 
had ever effected redemption or expiation, 
or was about to do 80. 


Third-—That the incontinence of the de- 
fendant was followed up by her leaving her 
husband’s house, to which, as far as can be 
gathered from the evidence, she had no 
intention of returning, and would not have 
returned thither at all or at least for some 
time .but for‘her.arrest by the Police on 
the suspicion that: she was about to destroy 
the child with which she was then preg- 
nant, or to conceal its birth. 


Fourth—That chastity in a Hindoo 
widow is an essential condition to the con- 
tinuance and enjoyment of the estate - of 
her, deceased ‘husband by a Hindoo widow 
for whose benefit alone she takes the estate, 
and that as such, wholly apart from any 
outcasting or degradation, incontinence 
causes the estate to revert to the next 
heir of the deceased proprietor capable of 
conferring benefits on him as his represen- 
tative. 


Fifth—That ` the suit should not have 
been dismissed with costs. 


The judgment of the Appellate Court 
was delivered as follows by 


Peacock, C. J. —This case has been very 


ably argued on both sides. It appears to 
me that the judgment of the Court of 
Original Jurisdiction ought to.be affirmed. 
There is:no doubt that according to the 
Hindoo Jaw of. inheritance, a wife who 
commits adultery during the life-time of 
her -husband loses her right to inherit her 
husband’s estate, unless the act is condoned 


by her husband or' expiated by penance: 
But the ‘question involved in the‘ present 
case is whether a'widow who" succeeds: to 
her husband’s estate by inheritance ' ‘holds 
that estate merely so long as she remains 
‘chaste, or forfeits the estate which has ‘be* 
come vested in her if-she is guilty: of- ad 
act of unchastity. 


There are authorities, both ways, ‘but 
giving the case my; best. consideration, it 
appears to'me that. the learned Judge who 
tried the case arrived at a correct, conclusion. 
He has so fully entered ‘into the authorities 
and arguments, that I.do not propose..to go 
into much: length in. the consideration of 
the question. | are 


Mr. Colébrooke’s opinion, ag expressed i in 
his remarks upon the Trichnopoly - ‘das 
in Strange’s Hindoo law, Vol. 2, page 272, 
appears to me to be correct. He says—‘* An 
unchaste woman is excluded from the i in- 
heritance of her husband, but no mis- 
coùductother than incontinency oper ates dis- 
inherison, nor after the property has vested 
by inheritance does she forfeit it, unless for 
loss of ‘caste, unexpiated by penance ‘and 
unredeemed by atonement.” ie. ake 


va 


It was said in the course of the ar ‘gumért 
that the right of inheritance or succession ac- 
„cording to the Hindoo law is founded òn' bene- 
fits to-be conferred upon the ancestor. ` “* He 
who takes the estate of the deceased is to 
perform his obsequies.”” , This is not true in 
‘every'casé for it is laid down that “ if one 
be heir to an estate and another be quali- 
fied to perform the shradh, he must give 
sufficient property and’ cause the rites to ba 
celebrated by him who is qualified to per- 
-form them ; ” (See Vyavastha Durpana, 8Vo 
Edn., p. 368) where reference is made “to 
Colebrooke’s digest, Vol III, pp. 545-546. 
But however that may be, there is no authority 
to show that the ferson who: takes an 
estate by inheritance, holds: that. estate 
only so long as ‘he performs’ those: duties 
which are morally imposed upon him, or 
that he forfeits the estate which he has taken 
if he ceases to perform. those duties. | It-is 
clear that according to'the Bengal. School a 
man who takes an estate by inheritance 
may sell or otherwise eno of it. 


As regards male heirs; an alate taken 
by descent is not’ forfeited by neglect ‘of 
those moral duties which are imposed upon 
an heir; and I see no authority sufficient 
to induce me to think that the estate taken 
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by a Hindoo widow by inheritance is’ an 


estate sò. long as she continues chaste, or an’ 


estate liable’ to be forfeited by an act of un- 
chastity. If the estate. is 
only so, long as she continues chaste, it 
would cease immediately upon an act of 
uncbastity'; and in. that respect, a widow 
would be in a worse position than a wife, 


inasmuch asia.wife may inherit if her- 
offence is expiated before the death :of her. 


husband, but if a widow’s estate ceases expia- 
tion would not restore if © : a 


So in the case of persons, incapable of 
inheriting, such as a leper, leprosy at the 
time when the right of inheritance accrues 
would destroy the right of inheritance, but 
leprosy after an heir has succeeded is no 
ground of, forfeiture, nor is, the estate of ‘an 
heir held only so long as he-is. free from a 
sinful disease which would prevent him 
frominheriting, ~ wee 

In Baboo Shama Churn’s Vyavastha Dur- 
pana it is stated“ that a woman who is 
adulterous ‘at ‘the time when’ succession 
opened, or- who: previously: committed 
adultery which remained unexpiated by 
' penance, forfeits her right to inheritance 
and maintenance; and not she who was 
adulterous but ceased.to be so and cohabited 
with her husband or expiated, or. was about 
to expiate; ‘the sin by penance before the 
time: of succession; soca woman who becomes 
adulterous after inheriting property. is not 
prevented from holding. the estate, unless 
the crime were suchas to cause complete 
degradation by loss ‘of ‘caste unredeemable 

by atonement.” “Vyavastha 6638, page 1016. 


Although Baboo Shama Churn Sircar is 
no authority on Hindoo law, it appears to 
me that he has there-given a correct view 


. 4 


of the law on the subject. 


, In. the Rajah of, Shiva, Gungao’s case, 2 
Weekly , Reporter, Pwivy Council cases, 
page .31, it was held that a decree in a suit 
brought, by a Hindoo widow binds the heirs 
who claim,in succession to hen, but that can 
only be in a suit brought by her, so long as 
she holds a widow’s estate.,’ It would cause 
infinite confusion if a decree in a- suit 
brought by a widow could be avoided 
by shewing that she had committed an 
act of adultery before she commenced the 
suit, Butif the rule contended for is cor- 
rect, and'the estate which a widow takes by 
inheritance is merely an estate so long as 
she continues chaste, all the acts which a 
Hindoo widow could do with reference to 


ad 


to continue 
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the estate might be avoided by taking up 
some act of unchastity against her. Incon- 
venience would not be a ground for deciding 
a case like the present if the law were 


‘clear upon the subject ; but it is an argument 


which may “be fairly adduced when the 
authorities in ‘favour of the opposite view 
are merely the expressions of opinion by 
Hindoo ‘law officers or by European or 
modern text-writers, however eminent, or 
even decisions of a Court of Justice whea 
they are in conflict with “decisions of other 
Courts of equal weight. 


The ense which was cited from Chambers’s 
notes in Mr. Montriou’s Edition of Morton’s 
decisions, page 314, is given very shortly. 
In that case it was held that the incontinence 
of .a widow creates a forfeiture of her claim 
to the succession. That decision is counter- 
balanced by the case of San Money Doasee 
versus Neemy Churn Doss, which was later 
in date and also decided by the Supreme 
Gourt, 2 Taylor and Bell, page 300, Sir Law- 


rence Peel in that case held that a widow 


did not: forfeit her estate by living an im- 
moral and unchaste life. He said— Further 
in this ease the widow had been for some 
time in rightful possession, and the Court 


would be disinclined to disturb her in the 
absence of any decision of a Court of law, 
shewing that such a person for such reason 


as above-stated might be expelled from pos- 


session.” 


Mr. Justice Markby has stated that adul- 
tery is not sufficient to deprive a widow of 


an estate which she has taken by inheritance 


from her deceased husband, in the absence 
of degradation or .expulsion from caste. 


I wish to avoid being supposed to express 


any opinion that if she were degraded or 
deprived of her caste her estate would 
cease to exist. 


Conflicting opinions have been expressed 
as to the construction of Act XXI of 1850. 
With reference to that Act, Sir Lawrence 
Peel in the case to which I have referred in 
2 Taylor and Bell, observed—“ that it was 
provided by Act XXI of 1850, that so 
much of any law or usage, now in force in 
India, as ,inflicted on any person forfeiture 
of rights of property or might be held in 
any way to impair or affect any right of 
inheritance, by reason of his or her being 
deprived of caste, should cease to be 
enforced as law.’ His opinion, therefore, 
appears to have been that the Hindoo law 
so long as it inflicted forfeiture of rights of 
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property or impaired or affected right of 
inheritance by reason of deprivation of loss 
of caste, was intended to be abolished by the 
Act to which he refers. 


e The late Sudder Court took a different 
view of that Act. .They read it with. 
the light thrown upon it by the preamble, 
for referring to the case which had been 
decided by Sir Lawrence Peel, they 
say ‘with every. respect for that opi- 
nin and without fhe means of ascertain- 
ing whether the particulars of the present. 
case are the same asthose upon which it 
wus given, we must determine the point 
irrespectively and with reference solely to 


the intent and meaning of the Act as they: 


may be fairly and’ reasonably gathered from: 
the latter portion of it taken in connection 
with the preamble, ”— page 1895 of the Sud- 
der decisions for 1858. 


Mr. Sconce says—“ The title of Act XXI 
of 1850 declares its purpose to be the exten 


' sion of the principle of Section IX of Regula- 


tion VII of 1882, and in the preamble this 
principle is embodied, being to the effect that 
jf one party toa suit should not be of the 
Hindoo (or Mahomedan) persuasjon, the 
laws of the Hindoo religion should not be 
suffered todeprive him of any property to 
which, but for the operation of such laws, he 
would have been entitled. Accordingly in the 
body of the Act it is declared that any law 
which may impose a forfeiture of rights as 
a consequence of the renunciation “of or 
exclusion fromthe communion of any reli- 
gion or of being deprived of caste shall 
cease to be enforced as law.” He holds that 
being deprived of caste (rending it in con- 
nection with Regulation VI of 1832) meant 
loss of caste by reason of excommunication 


from religion. 


Looking very carefully at the Act XXI of | 


1850 it. appears to me that the preamble is 
wholly irrelevant to the enacting part of that 
Act. The Act is called—‘ An Act for ex- 


- tending the principle of Section IX Regula- 


tion VII. 1832 of the Bengal Code through- 
out the territories subject to the Government 
of the East India Company.” 


Tt recites that it was enacted’ by Section 
IX Regulation VII of 1832 of the Bengal 
Code, that whenever in any civil suit the 
parties to such suit may be of different per- 
suasions, when one party shall be of the Hin- 
doo and the other of the Mahomedan per- 
suasion, or where one or more of the parties 
to the suit shall not be éither of the Maho- 
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medan or Hindoo persuas 
those relegions shall not 
operate to ‘deprive such p. 
any property to which, but 


| of such laws, they would ha 


and whereas it will be ben: 
the principle of that. enact: 
the territories subject to the 
the East India Company : 

follows :— : 


“1. So much of any law or t 
within. the territories subject 
ment of the East India Com 
on any person forfeiture of r 
or may be held in any v 
affect any right of inherit 
of his or her renouncing | 
excluded from the communi 
gion, or being deprived of c 
to be enforced as law in the 
East India Company and 
established by Royal Charter 


The principle of Section 9 
of 1832 was that a party to a 
gion was not to avail himsel! 
the religion of the other par 
ved him of any property. I 
sued a Hindoo, the Hindoo d 
possibly have: set up agair 
plaintiff that he hadı no right 
quence of his having been 
his caste. The Regulation v 
vented: a Mahomedan. defend: 
advantage of that rule of th 
gion which would have. 
Hindoo plaintiff. of his right 
his degradation from caste. 
says that so much of any law 
any person forfeiture of rig! 
by reason of his being der 
shall cease to be enforced as | 


It was therefore an enat 
suits between Hindoos’the lc 
by deprivation of caste should 
The principle, if it can be so 
Regulation which prevented 


Mahomedan or Hindoo religi 


prived: a party of a right 
suits between persons of di 


sions, was extended to pers 


persuasion, and that which cor 
advantage of by a Mahomeda 
à Hindoo, so far as it related 
of property by loss of caste, 
taken advantage of even by 
same persuasion. The en: 
than the principle of the enac 
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tended, and the rule which was laid down to 
be observed in suits between persons of 
different persuasions was intended to be ex- 
tended to suits between persons of the same 
persuasion. 


Se 


Under the Regulation of 1832, I think it 
is clear that in any place in which that Re- 
gulation had effect, a Mahomedan ina suit 
by a Hindoo, could not have availed himself 
of any part of the Hindoo law which de- 
prived a Hindoo of a right of property by 
reason of deprivation of caste, If so, it 
appears to me, that by an extension of that 
law by Act XXI of 1850 to all parts of the 
territory of the East India Company, it was 
declared that all the rules which inflicted 
any forfeiture of rights on any person on 
account of his renouncing his religion or 
being deprived of caste, should cease to be 
enforced as law. It appears to me that the 
words “being deprived of loss of caste by 
reason of renouncing religion” were useless. 
If the renunciation of religion deprived a 
man of his right, his being deprived of caste 
by reason of that renunciation would not 
carry the case farther. If a Hindoo lost his 
right to property by renouncing his religion, 
Regulation VII of 1832 deprived a Maho- 
medan of his right of setting up that defence as 
against a Hindoo, and the Act of 1850 de- 
prived a Hindoo from setting up against a 
Hindoo that which a Mahomedan could not 
- get up against a Hindoo in that respect. 


If a Hindoo widow without reference to 
loss of caste held her estate so long only 
as she remained chaste, Act XXI of 1850 
did not affect the case. If her estate was an 
estate to continue only so long as she remained 
chaste, Act X XI of 1850 did not affect the 
case. But if the widow of a Brahmin lost her 
estate by reason of the lossof caste entailed 
upon her by having a child by a Sudra, Re- 
culation VILof 1832 pyevented thatlaw from 
taking effect in suits in which both parties 
were not Hindoos, and Act, XXI of 1850 pre- 
vented that law from taking effect in suits 
between Hindoos. 


In Menu, Section 181, it is said that 
“he who associates himself for one year 
with a fallen‘sinner, falls like him. That 
man who holds an intercourse with any 
one of the degraded offenders must pər- 
form as an atonement for such intercourse 
the penance ordained for that sinuer himself? 
They must thenceforth desist from speaking 
to him, from sitting in his company, from 
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perty, and from every civil or usual atten- 
tion, as inviting him on the first day of the 
year and the like.” Chapter XI, Stokes 181, 
182, and 185, 


Now, I apprehend that the object of Act 
XXI of 1850 would get rid of such a defence 
as that. If a Brahmin brought a suit 
against a Mahomedan torecover his property, 
the’ Mahomedan, after Regulation VII 
of 1832 was passed, could not have set up 
as a defence that the plawtiff had associat- 
ed himself with a fallen sinner or that he 
had held intercourse with any of the de- 
graded offenders referred to in the Chapter 
of Menu above-cited. Itis more reasonable 
to suppose that the Legislature intended to 
prevent a Brahmin or any Hindoo from 
setting up as agaiust another Hindoo a de- 
fence of that nature, than to prevent a Hin- 
doo from setting up against another Hindoo 
any defence which he might otherwise have 
had by reason of the plaintiffs having re- 
nounced the Hindoo religion. It ap- 
pears to me that when the Legislature 
intended to prevent a Hindoo from take 
ing advantage as against another Hin- 
doo of any part of the Hindoo law which 
deprived his opponent of aright of property 
by reason of his having renounced his re- 
ligion, or of his having been excommuni- 
cated from his religion, they intended to 
deprive a Hindoo of his right to take ad- 
vantage of any rule of the Hindoo religion 
which deprived his opponent of any part 
of the Hindoo religion by reason of 
his loss of caste. Looking at the case even 
as between Hindoos, it appears to me that 
the removal of loss of caste cannot be more 
objectionable than the removal of that part 
of the religion which deprived a man of 
his right by reason of renunciation of re- 
ligion or excommunication therefrom. 


I, therefore, notwithstanding the decision 
of the Sudder Court in the case: decided in 
1858, take the same view of Act XXI of 1850 
which was taken by Sir Lawrence Peel in 
the case to which I have referred, and I 
therefore am of opinion that the principle 
of this case is not affected by the fact that 
the respondent had a child by a Sudra. 
As far as chastity. was concerned, it made 
no difference whether the father of the 
child was a Sudra or a Brahmin. It is only 
as regards caste, that that circumstance would 
make any difference. 


Sir Colles Scotland in a ‘case reported in 


delivering to him any inherited or other pro-' Stokes’s reports, Volume 1, page 482, seems 
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to have taken the same view asI do of Act 
21 of 1850. He says—“ Further so to decide 
in this cage would in effect be giving to ille- 
gitimacy as a disqualification an operation 
which it would be contrary to the spirit, if 
not the letter, of legislative enactment (see 
Act 21 of 1850), to allow to degradation of 
caste,” thus treating degradation from caste 
simply without’ reference to its being a de- 
gradation on account of the renunciation of 
réligion or of excommunication. 


The Hindoo widow’s marriage Act XV of 
1856 has also been referred to. By the Ist 
Section it was enacted that no marriage 
contracted between Hindoos shall be in- 
valid, and the issue of no such marriage shall 
be illegitimate by reason of the woman hav- 
ing been .previously married or betrothed 
to another person who was dead at the time 
of such marriage, any custom and any inter- 
pretation of Hindoo law to the contrary 
notwithstanding. 


‘Section 2 enacted that all rights . and 
interests which any widow may have 
in her deceased husband’s property by way 
of maintenance, or by inheritance to her 
husband or to her lineal successors, or by 


virtue of any will or testamentary disposi- 


tion conferring upon her, without express | pa 
permission to re-marry, only a limited in- | 
terest in such property, with no power of ! 
alienating the same, shall, upon her re-mar- ' 


should cease on her marriage. Therefore 
it appears to me that the provisions of this 
Act have no bearing on this case, 


The decision of Mr. Justice Markby is 
affirmed with costs. 


Macpherson, J., concurred. 


The 11th January 1870. 
Present: 


The Hon'ble Sir Barnes Peacock, Kt., Chief 
Justice, and the Hon’ble A.G, Macpherson, 
Judge. 


Appeal tothe Privy Council—Delay 
in prosecuting. 


Appeal from an order of the Hon’ble J. B. 
Phear, dated the 9th September 1869. 


Goberdhone Bermono (Plaintiff) Appellant 
to England, Appellant,’ 


VETSUS 


Sreemul Munnee Bibee (Defendant) Re- 
spondent to England,. Respondent, 


Jackson for the Appellant. 


Graham and Banerjee for the Respondent. 


Section 30 of the Charter of the late Supreme Court 
is still directory in the High Court with regard to 


, appeals to the Privy Council. 


Until a petition of appeal to the Privy Council pre- 
sented to the High Court is admitted and allowed, a 
arty has no right to appeal to Her Majesty in Council. 
the petition 1s allowed to remain on the files of this 
Court and is not prosecuted within a reasonable time, 
the Court has power to order its removal from the files, 


This was an appeal from an order of the 
learned Judge, striking off an appeal which 


riage, cease and determine as if she had; had been preferred by the plaintiff to the 


then died. 


Tt is said that we are to infer from this 


that the Legislature considered that a Hindoo | 


widow forfeited her estate by reason 
of an act of unchastity. I draw no such 
inference from this enactment. The Legis- 


lature enacted that the marriage of a Hindoo 


widow should not be void; but at the same |» 


time they declared that the right which she 


Privy Council, as the plaintiff had taken no 
steps to prosecute it. The appeal to England 
was filed in March 1868, and in Septem- 
ber 1869 the defendant, after giving notice 
to plaintiff, moved to have the appeal 
struck off. 


Phear, J., held that he had jurisdiction to 
hear the case. The judgment, holding that 
the Court had jurisdiction, was as fol- 
lows :— ; 

I think, Mr. Graham, I have powér to 
make the order you asked, viz., that the 


A had taken in her deceased husband’s estate i petition should be disallowed. T have had 
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Some difficulty in satisfying myself as to 
how the practice stands, but it seems to 
me to be thus—The right of appeal is 
given by Section 39 of the Letters Patent, 
subject to any existing rules and orders and 
any future rules and orders to be made by 
the Privy Council. As far as I can make 
out, there are no rules of the Privy Council 
which have any bearing on the action of 
this Court, excepting one or two referring 
to giving security, &c., nor have we any 
practice laid down except that founded upon 
Clause 30 of the Charter of 1774. I think 
that Clause is still in force, aud that the 9th 
Section of our High Court Act keeps alive 
all powers, authorities, and jurisdiction in 
the High Court, as were iu auy way vested 
in the late Supreme Court, except so far as 
they might be affected or modified by the 
Letters Patent to be granted to this Court. 
Now, the existing Letters Patent prescribe 
nothing: they simply give a right to appeal, 
aud the Ist Clause of these Letters, while it 
revokes the previous Letters Patent with 
respect to appeals, makes this exception, 
“ except: so far as the Letters Patent of the 
14th year of His Majesty King George the 
Third, dated the 26th of March 1774, estab- 
lishing a Supreme Court of Judicature at 
Fort William in Bengal, were revoked or de- 
termined thereby.” The first Letters Patent, 
in Section 44, only revoked so much of the 
Letters Patent of George III as were incon- 
sistent with the new Act and Letters Patent: 
every thing else remained in force. It seems 
to me, therefore, that Section 30 of the Char- 
ter of 1774 is still directory upon this Court 
with regard to appeals to the Privy Council. 
Now that Section, I think, very clearly gives 
a certain judicial discretion to this Court, in 
regard to entertaining applications to appeal 
te the Privy Council. The right to appeal 
is conditional upon the appellant’s praying 
for leave to appeal, and in praying for leave 
to appeal, before appeafshall be allowed, secu- 
rity for the acts of appeal and for the perform- 
ance of any judgment or order of the Privy 
Council shall be given to the satisfaction 
of the Supreme Court. And that being 
done, the Supreme Court shall allow the ap- 
peal with this proviso imposed by Section 
33, and there is the same proviso in the 
Letters Patent of 1774, that no appeal shall 
be allowed by the said Supreme Court, unless 
the petition for that purpose shall be pre- 
ferred within six months from the day, 


| must satisfy itself that the petition was pre- 


39 


ferred within six months, or that proper 
security has been given, that the amount is 
such as entitles the petitioner to appeal, or 
that for some other good cause the petitioner 
is entitled to appeal ; and impliedly in all this, 
as in every other application to have the 
benefit of the judicial decision of this 
Court, that the applicant must proceed with 
due diligence. The alternative: to this 
would be that so long as he filed his petition 
within six months, he woufd have any time 
whatever to suit his convenience for coming 
to this Court to ask to have the petition 
allowed. Practically this would be giving an 
unlimited time to appeal, because if filing the 
petition within six months were that that 
were necessary to keep alive the right to 
appeal, it would be done asa matter of course 
in all cases, and would reduce the time of 
limitation to a nullity. If therefore the peti- 
tioner were coming before the Court to have 
his petition allowed, it would be perfectly 
competent to this Court to disallow it on the 
ground of delay in prosecutiug the appeal, 
provided there is nothing to satisfy this 
Court that there was reasonable ground for 
such delay. The only question then is, 
whether the respondent, in the event of tha 
plaintiff being guilty of this delay, can him- 
self put the Court in action to disallow the 
petition of appeal. 


I cannot fiad any decision on this point in 
any of our reports. The case of Woomesh 
Chunder Paul Chowdhry versus Issen 
Chuuder Paul Chowdhry, Morton’s Re- 
ports, page 59, is a remarkable case, which 
at first sight appears in point. There the 
petitioner, appellant, had got his petition 
of appeal allowed, and six months after the 
respoudent obtained a rule calling upon the 
appellant to show cause why the petition of 
appeal should not be dismissed for want of 
prosecution. The Court concurred in think- 
ing that the respondent was premature, and 
following, as they stated, the case of Gordon 
versus Lowther, they were of opiuion that 
twelve months was the proper limit, and as 
six months had not elapsed they discharged 
the rule. It appears to me very clear in 
that case the Court was bound to discharge 
the rule, but not for the reasons the Judges 
assigned. After the appeal had been allowed, 
the matter had passed out of the hands of the 
Supreme Court, and they had no jurisdiction; 
aud it is singular enough that Gordon versus 


of pronouncing the judgment, decree, or de- ! Lowther, upon which they base their opinion, 
cretal order, The result seems to be that the | if it shows any thing shows exactly the re- 
High Court on an appeal being preferred ' verse of what they held, that if the respondeus 
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had waited twelve months he would have been 
entitled to have his application granted. 
Further Gordon’s appeal had been allowed 
in the Colonies, and Lowther to get the ap- 
peal dismissed was obliged to come before 
the Privy Council. He transmitted the 
records and all proceedings of the Colonial 
Court to the Privy Council, and there got the 
appeal dismissed for want. of prosecution 
within twelve months. But I do think 
that the practice and rule of the Privy 
Council is of sonfe value to us in guiding 
me to a conclusion in the present case. If 
the Privy Council think that the interest 
of justice required that a delay of a defi- 
nife period of twelve months should be 
sufficient to put an end to the appellant’s 
right to appeal after it is perfected, I think 
certainly it may be plainly inferred that the 
interests of justice required some limit to 
be put to the appellant’s right to carry on 
his proceedings in the lower Court. It 
would be a great hardship to a suitor who 
has had his right declared in the highest 
‘ Court of the Colonies that he is still to be 
subject to have a petition of appeal hang- 
Ang over his head, and the possibility of 
appeal kept alive for any indefinite time at 
the pleasure of the appellant. Such a state 
of things.is no doubt calculated in a great 
degree to depreciate the value of the pro- 
prietary right he has successfully asserted ; 
and if he cannot get rid of it by himself 
taking the initiative here, I think it follows 
he cuunot get rid of it at all, for the Privy 
Couucil would not take notice of proceed- 
ings of this Court which are only in an in- 
choate stute. It is for this Court to take care 
of its own proceedings. I have thus come to 
the conclusion that the application made by 
Mr, Graham for the respondent is one 
which I can entertain and deal with,-and I 
think there can be no doubt what my deci- 
sion must be, if I act upon the materials now 
before the Court. ButI think it fair to give 
Mr. Marinden’s client an opportunity, if he 
wishes, to show better than he has done the 
cause of the delay. Itis, I believe, the first 
application of this kind that has been before 
this Court, and perhaps Mr. Marinden’s 
client may not have been so well prepared 
as he might have been. If no good reason is 
shown for the delay, the application must be 
disallowed with costs, 


The plaintiff then fled affidavits, stating 
that he had been suffering with dysentery 
and fever from October 1868 to May 1869 ; 
that he was admitted in June 1869 into the 
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Sealdah Native Hospital under an attack of 
elephantiasis, on account of which he was 
confined to his bed; that he is still an inmate 
of that Hospital. Plaintiff applied for one 
month’s further time to enable him to go on 
with the appeal. It further appeared from 
the affidavit that in April 1868, the plaintifs 
attornies wrote to the Registrar, suggesting 
the names of two persons as his sureties for 
the costs of the appeal, but the Registrar 
stated that application should be made to the 
Court, after notice to the respondents, for 
leave to give security. 


Phear, J., held that no sufficient cause 
for the delay had been made out ; and dis- 
allowed the application with costs. The 
following is a substance of the judgment on 
this point :— 


I don’t think this offidavit sufficient. If 
it proves anything, it proves too much. 
In order to proceed with the petition of 
appeal all that was necessary was to tender 
security and to serve a summons on the 
party before the Court, requiring him to 
be present on an application to the Regis- 
trar to accept security. Such an applica- 
tion is no more arduous fora sick man than to 
procure and make the affidavits which plaint- 
iff has procured and made in opposition to 
Mr. Graham’s application. The affidavit of 
Dabey Lall makes out that from October 
1868 to the present time, the plaintiff has 
been so ill as to be unable to attend to any 
business ; first, for 9 months in consequence 
of fever and dysentery ; aud secondly, for the 
remaining period in consequence of suffering 
from elephantiasis ; aud the native doctor 
supports his view of the incapacitating 
effects of this disease by a certificate of the 
European Doctor in charge of the Municipal 
Pauper Hospital. He is incapacitated from 
business, and therefore has been unable to 
prosecute this appeal; but it does not inca- 
pacitate him from “doing, in opposition to 
Mr. Graham’s application, what is as arduous 
and harrassing as anything he would have 
to do in prosecuting this appeal. Then tha 
affidavit of Dabey Lall, who makes ho state- 
ment as to his qualifications, speaks to no- 
thing before October 1868: but at that time 
his petition to appeal had been filed seven 
months. It appears to me he has made ont 
no substantial reason why he should not have 
gone on with his appeal. ‘That being so, on 
the ground I explained when this application 
wns last before me, I think Mr. Graham’s 
client is entitled to have plaintiff’s petition 


dismissed, I shall make no order as to costa, 
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The plaintiff appealed from this order on | 


the following grounds : == 


1s¢.—That there is no law or rule of prac- 
tice of this Honorable Court limiting the time 
within which petitions for leave to appeal to 
Her Majesty’s Most Honorable Privy Coun- 
cil, which have been received, read, and filed 
by this Honorable Court, shall be prosecuted, 
and that the learned Judge had no power 
to make the order complained of. 


2nd.—That such order ought only to have 
been made conditionally upon the plaintiff, 
appellant, not taking steps to prosecute such 
appeal within a time to bə fixed by such 
order. 


3rd.—That the affidavits filed on behalf of 
the plaintiff, appellant, sufficiently explain 
the cause of his delay in prosecuting such 
appeal. 


4th—That even if there was improper 
laches and delay on the part of the plaintiff, 
appellant, the Court in the exercise of its 
discretion ought to have given him further 
time to prosecute such appeal, considering 
that it has never before been established by 
any decision of this Court, that there is any 
limit to the further time to be allowed for 
prosecuting an appeal to Her Majesty in 
Council, after the petition for leave to appeal 
hds been received, read, and filed by this 
Court. 


Jackson, in support of the above grounds, 
urged that when once an appeal to Her 
Majesty in Council is allowed by this Court 
the jurisdiction of this Court ceases, and 
that the appellant did all he could be expect- 
ed to do (Woomesh Chunter Paul Chow- 
dhry versus Issen Chunder Paul Chowdbry, 
Morton,’ 59 ; Gordon and Lowther, 2 Lord 
Raymond’s Reports, 144). . 


Graham contra contended that in this case 
all that was done was to file the appeal, 
and there has been no motion or order allow- 
ing the appeal ( Hurosoonduree Dossee versus 
Kistonath Roy, Fulton’s Reports, 10 ; 
Raebutty Dossee versus Radhanath Sen, 6 
Moore, p. 346). Untilan appeal has been 
allowed, itis in the power of the Court, if 
it thinks that tbere has been unreasonable 
‘delay, to remove the petition from the file. 
Though there is no rule directing such a 
procedure, there is nothing to prevent the 
. Courts taking such a course (St. Louis and St. 
Louis, 1 Moore, 148 ; Gungadhur Seal versus 
Radhamgage Dossee, 9 Moore, ps 411). 


Jackson replied. 


The judgment of the Appellate Court 
was delivered as follows by 


Peacock, C. J.—I think that the Judge 
had power to dismiss this petition. The 
petition is not an appeal to Her Majesty 
in Couneil, but it is a petition to this Court, 
directed to the Chief Justice and his com- 
panion Judges, stating that the petitioner, 
feeling himself aggrieved, is desirous of ap- 
pealing to Her Majesty % Council. It is 
an application to this Court that all neces- 
sary orders may be made to enable the peti- 
tioner to appeal to Her Majesty in Council, 
and that seems quite in conformity with Sec- 
tion 30 of the Charter of the late Suprema 
Court which says that “in all cases in which 
any person shall find him, her or them- 
selves aggriaved by any judgment, decree, 
order, or rule of the said Supreme Court of 
Judicature at Fort William in Bengal, it 
may be lawful for him and them to appeal 
to us, our heirs, or successors in our or their 
Privy Council, in such manner and under 
such restrictions and qualifications as are 
hereinafter mentioned ; that is to say, in all 
judgments, decrees, or decretal orders made 
by the said Supreme Court of Judicature at _ 
Fort William in Beugal in any civil case, 
the party aud parties against whom or to 
whose immediate prejudice the said judg- 
ment, decree, or decretal order shall be or 
tend, may by his or their humble petition to 
be preferred for that purpose to the said 
Supreme Court of Judicature at Fort William 
in Bengal, pray leave to appeal to us, our 
heirs or successors in our or their Privy 
Council, stating in such petition the cause or 
causes of appeal ; and in case such leave to 
appeal be prayed by the party or parties 
who is or are directed to pay any sum of 
money or to perform any duty, the said 
Supreme Court of Judicature at Fort William 
in’ Bengal shall and is hereby empowered to 
award that such judgment, decree, or order 
shall be carried into execution; or that suf- 
ficient security shall be given for the per- 
formance of the said judgment, decree, rule, 
or order as shall be most expedient to real 
and substantial justice, provided always that 
where the said Supreme Court of Judicature 
at Fort William in Bengal shall think fit 
to order the jadgment, decree, rule, or order 
to be executed, security shall be taken 
from the other party or parties for the 
due performance of such order or decree, 
as we, our heirs or successors, shall think fit 
to make therefrom, and in all cases we will 
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and require that security should also be 
given to the satisfaction of the said Supreme 
Court of Judicature at Fort William in Beun- 
gal, for the payment of all such costs as the 
said Supreme Court of Judicature at Fort 
William in Bengal may think likely to be 
incurred by the said appeal; and also for the 
performance of such judgment or order as 
we our heirs or successors shall think fit to 
give or make thereupon ; and upon such order 
or orders of the said Supreme Court of 
Judicature at Foet William in Bengal there- 
upon made being performed to their satis- 
faction, the said Supreme Court of Judi- 
cature at Fort William in Bengal shall allow 
the appeal; and the party or parties so 
thinking him, her, or themselves aggrieved 
shall be at liberty to prefer and prosecute his, 
her, or their appeal to us our heirs or succes- 
sors, in our or their Privy Council in such 
manner, and from and under such rules as are 
observed in appeals made to us from our 
plantations or colonies or from our islands 
of Guernsey, Jersey, Sark or Alderney.” 


Thus it isnot until a petition is presented 
to this Court upon proper security, that the 
party has a right to prefer his appeal to the 
Privy Council. 


Section $1 applies to a case in which an 
appeal has been allowed. It says that in all 
such cases the Supreme Court shall certify 
and transmit under its seal to the Privy 
Council à true and exact copy of all the 
evidences, proceedings, : judgments, decrees 
aud orders had or made in such causes ap- 
pealed, so that it is not until a petition is 
allowed that the transcript of the record is to 
be sent to Her Majesty in Council. 


By the orders of Her Majesty in Council 
of 1838 Section 6 (See Smoult’s and Ryan’s 
Rules and Orders, Appendix, page 103) 
itis said that in default of the petition of ap- 
peal of thé appellant being lodged inthe Privy 
Council Office within three calendar months 
from the registration of the arrival of the 
transcripts, or in default of the appellant’s 
case being carried on withiù one year from 
the time of such registration, the respondent 
shall be entitled in either case to move 
to dismiss the appeal for want of prose- 
cution. 


Tt appears to me, therefore, that until the 
petition présented to this Court is admitted 
nad allowed, a party has no right to appeal 
to Her Majesty in Council. 


wN 
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If the petition is allowed to remain on the 
files of the Court and is not prosecuted with- 
in a reasonable time, the Court has the 
power to order its removal from the files. 


In this case Mr. Justice Phear has given 
his reasons for thinking that the petitioner 
has not shewn sufficient grounds for the delay 
in prosecuting his appeal, or for being 
allowed to proceed with it now; and I see 
no reason to differ from the learned Judge in 
that respect, and consequently I think that 
the present appeal from his judgment ought ` 
to be dismissed with costs. : 


I may also add that by Section 39 of the 
recent Charter by which the power to appeal 
to Her Majesty in Council is allowed, it is to 
be subject to such rules and orders as are 
now in force, or may from time to time be 
made, respecting appeals to Her Majésty 
in Council from the Courts in this Pre- 
sidency. 


Macpherson, J.—I am of the same opi- 
nion. 





The 12th January 1870. 
Present : 


The Hon’ble Sir Barnes Peacock, Kt., 
Chief Justice, and the Houn’ble A. G. Mac- 
pherson, Judge. l 

Stamp—Promissory note payable on 
demand—Collateral agreement, 

Appeal from a judgment of the Honorable 
J. B. Phear, exercising the Ordinary 
Original Civil Jurisdiction of the High 
Court, dated the 23rd November 1869. 


Chunder Kant Mookerjee (Plaintiff } 
Appellant, 


Versus 


Kartick Chunder Chaile and auother 
(Defendants) Respondents. 


Graham and Jackson for the Appellant. 


Kennedy and Banerjee for the Respondents. 


In applying the Stamp law, the stamp must be 
paid upon what is stated in the instrument and cannot 
depend on collateral evidence, 

Where a promissory note is payable on demand, it 
ought to be stamped as a note payable on demand, 
although there may be a collateral agreement between 
the parties that the holder will not present it for a 
given time, or, if paid on demand, that the maker of 
the note shall be entitled to a certain amount of dis- 
count to be deducted. 


Tut plaintiff in this suit was the banian 
of the firm of Watson, Green and Hart, 
merchants, He alleged that by an arrange- 
meut between him und that firm, he took 
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the responsibility of all deliveries of goods 
sold by the firm. He received promissory 
notes from the dealers in favor of the firm, 
who endorsed the notes to him, and he 
had no redress against the firm if he failed 
to recover the amounts of the notes. Goods 
were sold under this arrangement to the 
defendants who gave seven promissory. notes 
which were endorsed by the firm to plaintiff, 
but the amounts of these notes the defend- 
ants have not discharged in full. The plaintiff 
therefore sued for the balance, Rs. 5,181-13-3 
with interest thereon. He also main- 
tained his right to recover that sum as 
due on accounts stated between him and 
the defendants. 


There was very little substantial defence 
to the suit, and the plaintiff recovered a 
. decree, but Phear, J. at the hearing exclud- 
ed the balance, Rs. 3,513-4-1, due on a note 
of the 6th August 1868 for rupees 4,310. 
13-8 on the ground that it could not be admit- 
ted in evidence, because it did not bear a 
sufficient stamp. 


The plaintiff appealed, insisting that the 
note was sufficiently stamped ; and, if not, 
that he was at all events entitled to recover 
the amount excluded from his decree as on 
an account stated. 


‘The note which was excluded bore a 


stamp of the value f one anna, and was in 


the following terms >— 
Chit No. 3114. 


Calcutta, 6th August 1868. 
Contract No. 1087. 


Rupees 4,310-13-3. 


On demand, we, Kartick Chaile and Kedar- 
nath Dey, promise to pay to Messrs. Watson, 
Green and Hart, or order, the sum of rupees 


4,310-13-3 only, with interest at the rate of 


12 per cent. per annum from 30th August 
1868, being the value of the goods deli- 
vered by them to us (viz.,) ex “City of 
Benares,” C. W. G. H. 210, 209, 200, 196, 
207, 199, 208, 211, 220, 212, 215, 217, to 12 
bales Mule Twist No. 40s, 12,000 morahs 
at 16 annas per morah. 


No. 5154, 

Date 30th August. 

Chit No. 3,114. 

Sale No. 1,087. 

Date 6th August 1868. 

Accoûut of Kartick 

Chunder Chaile and 

Kedarnath Dey. 








Rs. As. P, 
Through price of 12 bales of 
Mule Twist, No. 40s, consist- 
ing of 12,000 morahs at 6 
ANNAS ... eee 4,500 0 Q0 
Allowance at 3 pie per morah... 187 8 O 
4,312 8 0 
Less deduction... 110 0 





4,310 14 0 








Sri Kartick Chunder Chaile 
Sri Kedarnath Dey 
b 


y 
Sri Madhub Chunder Dutt. 


The sum of four thousand three hundred 
and ten rupees, twelve annas, and six pie 
only ;—45 days from the 5th of August. 


(On the back.) 


Paid on the 9th September, through 
B. N. Mookerjee, Company’s Rs. 1,000. 


Graham, for the appellant, submitted that 
the stamp on the note was sufficient. The 
note was complete when the siguature was 
affixed to it, and in such case it was a note 
payable on demand and the stamp duty on it 
was therefore sufficient. The transaction 
was in substance one for the sale of goods, 
and the purchaser gave an acknowledgment 
in the form of a note. The last portion of 
the note ought not to be taken as part of the 
note. 


Kennedy for respondent cited the Eastern 
Financial Association versus Pestonjee Cur- 
setjee Shroff (8, Bombay Reports, 9.) Both 
parts of the contract may be taken together 
and incorporated, (Green and Davis, 4 B, 
and C., 235). 


Graham was not called on to reply. 


The following are the judgments of the 
Appellate Court :— 


Peacock, C. J.—It appears to me that 
the Enote in question ought to have been 
admitted in evidence and‘ should not have 
been excluded on the ground of not being 
sufficiently stamped. It appears to me that 
in applying the stamp law, the stamp must 
be paid upon what is stated in the instru- 
ment and cannot depend on collateral evi- 
dence. If a man sigus a promissory note 
payable on demand, it appears to me that 
the note ought to be stamped as a note 
payable on demand, although there may be 
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a collateral agreement ‘between the parties 
that the holder of the note will not present 
it for a given time, or, if paid upon demand, 
that the maker of the note shall be entitled 
to a certain amount of discount to be deduct- 
ed. 


In the present case, according to the 
evidence, notes payable on demand were 
given in respect of all the other goods 
which were sold. The note in question ex- 
pressly declares that the defendants on de- 
mand promise to pay to Messrs. Watson, 
Green and Hart, or order, the sum of rupees 
4,310-13-3 with interest at 12 per cent. 
per annum from the 30th of October 1868. 
In the margin of the note, it is stated 
that something will be due on the 30th of 
August, according to Chittee No. 3114 and 
contract of sale No. 1087. It appears pro- 
bable that the sum mentioned at foot of the 
signature was intended to correct that mis- 
take, and to point out that according to the 
real transaction between the parties, what 
may. be called the price of the goods was not 
to be due on the 30th August, that is pay- 
able without any deduction for discount. 


There may be a partial or a varying ac- 


- ceptance of a Bill of Exchange ; but there is 


a great distinction between a Bill of Ex- 
change and a promissory note. A Bill of 
Exchange is a request by one man to an- 
other to pay a certain amount, and the ac- 
ceptor of the bill may according to the 
custom of merchants accept only for part of 
the amount which he is requested to pay, or 
he may accept payable at a different time 
from that at which he is requested to pay, 
and that seems consistent with reason. But 
when a man signs a promissory note, all 
that he promises to do is his own expression. 
He is not varying that which another man 
requests him to do. He cannot, therefore, with 
any reason state in the body of the note 
. that he will do one thing, and by a memoran- 
dum annexed to his signature declare that 
he intends to do another thing. In this 
case the defendants expressly promise to 
pay on demand a certain sum of money, but 
to their signature they annex the following 
words:—‘* The sum of rupees 4,310-12-6 
only” (which is a different sum from that 
stated in the body of the note), and “ 45 days 
from the Sth August” (which is also a 
different date from that stated in the body 
of the note). Š 


They do not say. that they intend that the 
note should be payable 45 days after date 


for the sum of rupees 4,310-12-6, and they 
do not say “ although we have, said one 
thing in the body of the note we intend to 
say another thing in the body of the signa- 
ture.” The memorandum to the stgnature 
is therefore ambiguous, to say the least 
of it, and may relate to the memorandum in 
the margin of the note, which gives the me- 
morandum of the contract on which the note 
was given. , 


In the case of Fanshawe and Peet, 2 Hur- 
stone and Norman, page 4, to which I re- 
ferred in the course of the argument, Mr. 
Baron Martin said *—At the trial, after con- 
sulting my brother Crompton, I thought 
that if a drawee intends to qualify his ac- 
ceptance he must do so in unambiguous 
language.” The present case is still stronger, 
being a promissory note. If the defendants 
by their signature intend to say that what 
they promised to dois to pay the amount 
annexed to their signature at the date men- 
tioned in that memorandum, and are not 
bound by the terms in the body of the note, 
it follows that they are bound to do so in the 
most unambiguous language. In this case, L 
have shewn that the memorandum at the end 
of the signature does not in unambiguous 
Innguage state that the maker is not to be 
bound by what he has expressly declared in 
the body of the assignment. 


In the ease of Ferris and Bond, 4 Barne- 
wall and Alderson, 679, it was held that a 
note beginning in the body of it “I, A B, 
promise to pay” and signed “ A B. or else 
C D” was a good note against AB. In 
other words, that the body of the note pre- 
vailed over the signature, and consequently, 
that it was not a note (which in fact would 
be bad) that either A B or else C D was to 
be bound byit. It was held that the words 
“or elseC D” was only evidence against 
C Dof a conditional agreement to pay if 
A B should not. 


In this case, I think we may fairly and rea- 
sonably hold that the words annexed to the 
signature were not sufficiently clear to show 
that thesigner of the note intended to do 
that by his signature which was expressly 
at variance with what he was stated to 
have promised in the body of the instrument. 
I think that the Court is bound to put a rea- 
sonable construction in cases like this, and not 
to allow a man to use ambiguous language 
for the purpose of getting rid of a contract 
upon the ground that it was not sufficiently 
stamped. It would indeed be very hard 
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upon parties if a law which was made 


"simply for tha purpose of revenue should be 


so applied as to allow men to-make contracts, 
and then to violate them. 


It appears tome that the decree ought to 
be ameuded by adding to the amount of the 
decree the amount dus upon this note, with 
interest thereon at 12 -per cent. per annum 
from the Ist of October 1868. The appel- 
lant to have his costs on scale No 2, 


- Maepherson, J.—JI admit that if it 
had been clear from the . words added 
by the ‘person who signed the ‘note, 
that his intention was that’ the note 
was not-to be payable on demand, there 
would have been no ‘promissory note, nt all, 
But-J think it is extremely doubtful what 
was the-real object in adding those words. 
Mr. Kennedy has contended that tho way 


` to read the:note is by treating-it as a note 


payable “at 45 days’ sight, on demand” 
or “on demand after 45 days’—a reading 
absolutely inconsisteut with the terms of the 
note as it originally stood, .Butit appears 
to me more probable that thé intention was 
merely to show that interest was’ not -to 


begia torun until after the lapse of -45 


days, or that, if the money was paid before 
the lapse of 45 duys, discount was to be 
allowed, 


We have the evidence of the person. who 


Signed the note, and it appears that he 
‘himself did not know the meauing of the. 


words which he added. Madhub Chunder 
Dutt says— I was servant of K. ©. Chaile 
“ and Kedaruauth Day. I signed the promis- 
“ gory notes, Iwas a servant of the firm from 
“its commencement. I was the gomastah. 
“ was gomastah to K. C. Chaile and Kedar- 
‘“nauth Day. I was gomastah of the business 
‘of K. C. Chaile and K. N. Day. Gudadhur 
“ Day used to work. The business of K. C. 
« Chaile and K, N. Day used to be carried on 
“by Gudadhur Day. Gudadhur carriéd it on, 
“Pig is signed by me. I was in. the 
“habit of signing promissory notes. Guda- 
“dhar told me to doso. I signed the two 
“names to this by authority of Gudadhor 
“Day.” Thenin answer to Mr. Kennedy 


he says—“ I wrote 45 days from 5th August. |- 


“Twas told to do so. Gudadhur told me. 
u Tdon’t know the meaning of ut. Guda- 
“dhur told me and. I wroteit. I know no- 
& thing about its meaning.” 


Tn further examination by Mr. Kennedy, 
lie snys——“.T kuew the goods used ta be pur- 
* chased and delivery taken, The terms were, 


THE WEEKLY REPORTER. Original. Jurisdictton. 


41 





“ money was to be paid 45 days after the 
“ goods were brought: always 45 days after 
‘delivery. ‘The note was signed on the 
“goods being delivered. After the goods 
‘ were delivered the notes were brought to 
“me, and I signed them. Money las been 
“ paid withiu the term and discount allowed, 
‘ and money has been paid after the term. 
u“ Tf money was paid within 45 days, dis- 
“ count was allowed. That was what T 
“ was told to write and I wrote it, I wrote 
“ according to my directions,”’ 


So that, iù the first place, he says he does 
not know what he meant; and in the second 
place, he says that he meant that which is 
entirely opposed to what Mr. Kennedy con- 
tends that he may have meant In my 
opinion there is nothing to lead me to sup- 
pose that, he intended to alter the uote from 
being a note payable “fon demand ” to a note 
which was not payable on demand. 


Therefore, I think the note is sufficiently 
stamped, and ought to have been admitted 
in evidence. 


” 





The 23rd June 1870. 
_ Present: 


The Hon’bie Sir Richard Couch, Kt., Chief 
Justice, and tle Hou’ble J. R. Phear, 
Judge. i 

Limitation—Merchant and Trader— 


Balancing of accounts—Soection 8 
Act XIV of 1859. 


Appeal -from the judgment of the Hon'ble 
J. P. Norman, exercising the Ordinary 
Original Civil Jurisdiction of the High 
` Court. ` i 
Sreenath Dass (Defendant) Appellant, 

VErSUS ' 


“Parke Pittar and another (Plaintiffs) 
Respondents. 


Branson for the Appellant, 


The Advocate-General (Graham) and 
: Evans for the Respoudeute. | 


The period of three years allowed to a merchant by 
Section 8 Act XIV of 1856. to sue another on a bal- 
ance of accounts ason mutual dealings was intended 
to be reckoned from the time when the balance of 
accounts is struck; and the Legislature contemplated 
that such balance would be struck yearly, 


Tuer pluiutiffs iu this suit sued the de- 
fundant to recover: from him. the sum. of 


-= aaa men 
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rupees’ 3,772-13 6, money due and phy- 
able by the. defendant to the plaintiffs on 
the balance of the account current between 
them in respect of mutual dealings with 
each other for thé price of goods sold 
aud delivered by the plaintiffs to the 
defendant at his request, aud for money 
paid by. the plaintiffs to the use of the 
defendant. at his request, and for money 
lent to the defendant by the plaintiffs, and 
for interest on such money payments and ad- 
vances forborne®at interest by the plaintiffs 
at the request of the defendant, and- for 
money found to be due from the defend- 
ant to the plaintiffs on necounts stated be- 
tween them, -between the 22nd day of 
Februsry 1866 and the 25th May 1867. 
They alleged’: that in the years 1865 
and -1866 the defendant indented through 
them for the supply of large quantities 
of merchandize, and signed in respect of 
each of such indents a letter of which the 
following, stened on the occasion of the first 


D) 


indent, was a copy. 


Calcutta, 20th December 1865, 
Messrs. CHARLES NEPHEW & Co. 


t 
"DEAR SIRS, 


We beg to-hand you an indent. for 
the following goods, which you will 
please order out from England on our ac- 
count sid risk, Wo hereby engage to take 
delivery of the goods on arrivai direct from 
the ship, and to. pay all duties and charges 
incidental thereon, together with your 
aveut’s usual commission of 5 per cent. on 
the trausaction, and authorize your agent or 
agents to draw npon us for the total amount 
of inyoice at 60 days’ sight for such goods 
as area shipped in sailing vessels, and at 
10 days’ sight for such goods as are sent 
‘overland at current rate of exchange for 
_ Bills against indents, and whieh Bill or Bills 
we hereby biced ourselves to accept on pre- 
sentation and. pay nt maturity, 


‘Tn the event of the goods arriving before 
the said Bills hecome due, we agree to retire 
such Bills under discount at the rate of the 
Bauk of Bengal at the time being ; should 
we fail to accept or to pay at maturity such 
Bill or Bills, we hereby authorize you to 
dispose of the goods either by private sale 
or public suction on our account and risk, 
and we hereby bind ourselves to make good 
any loss or deficieucy arising from such 
sales,. waiving all claims of avy advantages 
thereon.. At the foot of such letters n des- 


cription of the goods to which each indent 
referred was written. i 


Plaintiffs went on to say that the seve-. 
ral goods so indented for were from time 
to time shipped by their London agents, 
Messrs. Parke Pittar aud .Co., who for- 
warded the shipping, documents -to ‘them 
throngh a Bank to whom the goods were 
pledged, snd Messrs. Parke Pittar and Co. 
drew on the defendant for the? amount of 
such consignment, and such drafts were for- 


-warded to the plainiitfs and presented by 


tlem to defendant for acceptance, and on the 
paymeut of his acceptances the shipping, 
documents relating to the goods aguinst 
which such drafts had been dfawn were 
made over by plaintiffs to defendant, who 
obtained. delivery of the goods. On the 
22nd. February 1866, the defendant, being 
unable to honor one of his acceptances © 
for the indented goods, requested tima for 
payment, which the plaintiffs consented to. 
give on defendunt’s accepting plaintiffs’ 
draft for rupees 417-1-9, being the amount of 
hig dishonored acceptance, with interest, 
which defendant did, and plaintifs there- 
upon credited him in account with the 
amount of his renewed draft. The de- 
fondant subsequently dishonored various 
other acceptances so given by him, and 
the plaintiffs at his request renewed sneh 
acceptances, and defendant was credited 
in account with the amount of such renewed 
acceptances, and debited) with the amount — 
of his dishonored acceptances and interest, 
plaintiffs holding the shipping documents 
as security for the payment of suth renewed 
accaptances. The defendant mada payments 
on aceount to plaintiffs, and received from 
plaintiffs shipping documents for goods of an 
equivalent value, and suclr payments were 
credited to defendant in account current. 
He also from time to time purchased’ 
various goods from plaintiffs, and the plaints ` 
iffa also from timb to time purchased’ 
goods from the defendant. Soma of the 
defendant’s acceptances were dishonored 
by him, and plaintiffs consented at defend- 
anis request to their renewal on several 
occasions, plaintiffs retaining in their pos- 
session the shipping documents relating to 
the goods against which such acceptances 
were originally givén, and which goods were 
sent by certain ships- and were subse- 
quently sold by plaintiffs towards payment 
of defendant's renewed aeceptances, and in, 
ferms of the letters ordering the seweral 
indents signed by the defendant, who was, 
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-eredited with the amount realised by such 
sales. 


‘The plaintiffs alleged that their cause 
of action in respect of the said balance 
arose on the 30th day of June 1867, 
being the end of the commercial year 
in the accounts of which there occurred 
the last item. in the said account current 
indicating the existence and continuance 
of mutual dealings and transactions between 
the plaintiffs and defendant as merchants 
ond traders. 


‘The substantial defence of the defendant 
was that the account in the plaint mentioned 
wag not an account as between merchant and 
trader who had had mutual dealings with 
exch other, and consequently the suit was 
barred by limitation. = 


The following judgment was passed by 
Norman, J., at the original hearing :— 


The question in this case turns on the 


construction of Section 8 of Act XIV of 
1859. That Section enacts that in suits for 
balayces of accounts current between: mer- 
chants and ‘traders who have had mutual 
dealings, the cause of action shall be deemed 
to have arisen at, and the period of limita- 
tion shall be computed from, the close of the 
year in the accounts of which there is the 
last item-admitted or proved indicating the 
continuance of mutual dealings ; such: year 
to bereckoned as the same is reckoned in the 
accounts. The first and important question 
is—-are the accounts between the plaint- 
iffs and the defendants’ accounts current 
between merchants and traders’ who have 
had mutual dealings ? The words have been 
considered in an appeal from this Court in 
its Original Jurisdiction, and a liberal con- 
struction put on the words. -The defendant 
is a general merchant dealing in brandy, 
‘precious stones, and other merchandize. He 
employs plaintiffs as his agents to get goods 
from London on indent, and he purchases 
also- from them goods supplied in Calcutta 
in, the ordinary course of -business. The 
plaintiffs, "Messrs. Charles Nephew and Co., 
render themselves responsible to the. parties 
executing the indents. The plaintiffs have 
been in the habit of taking up the, bills 


drawn against the goods shipped on the in-. 


dent and drawing upon the defendant Sree- 
nath Dass,and from time to time renewlug the 
two bjlis as they fell due., The three bills put 
in are renewals-dated August and September 
1866. It appears that the plaintiffs have, 
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i e  , 


in execution of orders received by them, re- 


„quired small quantities of the brandies con- 


signed under the indents. They have as mer- 
chants, and not for mere private or domestic 
purposes, ordered three cases in one instance, 
and one case in another, of defendant who 
has supplied them as a merchant. The ques- 
tion is whether there is a mutual dealing 
between the parties. The plaintiffs having 
acted as defendants’ agents, I find as a fact 
that the plaintiffs and th® defendant are 
merchants and dealers who have had mu- 
tual dealings. The next question is—what 
was the year in the accounts of which there 
is the last item admitted or proved indicat- 
ing the continuance of mutual dealings ? It 
appears to me the acceptance by the defen- 
dant of the bills renewed in August and 
September 1866, were acts which indicat- 
ed the continuance of the mutual dealings, 
showing that the parties were dealing in the 
same way as they had previously done up 
to that time. The next question is—what is 
to be considered the close of the year of the 
dealings that then took place? The 8th 
Section provides that such year is to be reck- 
oned as the same is reckoned in the ac- 
counts. I can only conclude that the year is 
not necessarily to be the English year or 
the Bengalee, Sumbut, Mahajuuee, or Fuslee 
year, but may be something different, It is 
to be the year as reckoned in the accounts. 
Tf the accounts are made to the particular date 
on which the books are closed, I thiuk the 
parties are allowed three years from the end of 
such conventional year. In the present case 
the plaintiffs’ books are regularly made up 
year by year to the 30th June. The suit 
therefore having been brought within three 
years from 80th June 1867, appears to.me to 
be within time, 


The defendant appealed against this judg- 
ment on the following grounds :— 


First.—For that the said learned Judge 
ought to have held that under Clause 9 
Section 1 of Act XIV of- 1859 the claim 
of the plaintiffs was barred, and ought there- 
fore to haye dismissed this case. 


Second.—For that the said learned Judge 
was ‘in error in holding the plaintifi’s 
claim was of the nature of mutual dealings 
between merchants and traders, when he 
ouglit to have held that there was no evi- 
dence. of mutual dealings between the 
plaintiffs and the defendant within the mean- 
ing of Section 8 of Act ATV of 1859, 
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Lhird.—For that the said learned J udge 
was in error in allowing the plaintiffs to 


‘reckon their year from the 80th day of 


June of one year to the 30th day of 
June_in the next year, inasmuch as the 
plaintiffs being European merchants their 
year ought to have been held to run from 
the 1st day 
December. 


The judgments of the Appellate Bench were 
delivergd as follows :— 


Couch, C. J.—I think “that the judgment 
of Mr. Justice Norman must be confirmed. 
There is no question here that both parties 
are traders—here they had mutual dealings. 
Now, Section 8 Act XIV of 1859 snys 
nothing of the extent of the mutual deal- 
ings. In this case there were two dealings ; 
One was a purchase by the plaintiff from 
defendant of two cases of brandy ; and the 
other the purchase of one case: These 
constituted a case of mutual dealings. I 
don’t see if we went into a consideration of 
the extent of mutual dealings, that there 
is ‘anything at all to guide usin the ease 
‘of mutual dealings. The only question is 
whether Mr. Justice Norman was tight 
with. regard to the mode in which he 
reckoned the year. Section 8 says that 
“in suits for balances, of accounts current 
between merchants and traders who have 
had mutual dealings, the cause of action 
shall be deemed to have arisen at, and the 
period of limitation shall be computed from, 
the close of the year in the accounts of 
which there is the last item admitted or 
proved indicating the continuance of mutual 
. dealings ; such year to be reckoned as the 
same is reckoned in the accounts,” 


The Législature would seem to haye 


contemplated that the accounts would-be 
yearly accounts, and that the balance would 
be struck yearly ; and I thivk when we look 
at the reason of that provision, it must 
mean that the year was intended to reckon 
from the time when the balance was struck. 
The object seems'to me to be this, that if 
there were accounts between the parties, 
in many cases there would be no right to 
sue at all until a -balance is struck ; and 
in other cases, even if there were a right 
to sue, the merchant “would not sue without 
a balance being struck. It was intended 
that the yent. should reckon from the period 


` when he might be expectéd to sue on the 


balauce, and be is to have 3 years’ from 
that time as in ordina-y cases. Mr. Branson 


of January to the 3lst day- of 
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has argued that this construction would 
enable parties to bring false actions by 
making up books. It may be that fraud would 
be practised in some cases, but we must 
bot put a forced construction on an Act 
for the purpose of preventing fraud. + Fraud 
is prevented in other ways and by the Cri- 
minal Law. This observation was made 
in a recent case before the House of Lords, 
where it was argued against the law with 
regard to the endorsemeut of one of a set 
of Bills of Lading passing property that 
it would open a door to fraud, and Lord 
Westbury replied that fraud was prevented 
by other means, and not by putting a con- 
struction on a law with the view to prevent 
fraud. That is an auswer to Mr. Branson's 
argument that parties would fabricate books 
to avoid the operation of the Limitation 
Law. Ifa party is. able to do that, he 
would possibly find some easier method than 
making up books for a long series of years. 


The decree of the learned Judge will be 
affirmed with costs. 


Phear, JI quite concur, There ean, 
I think, be no doubt in this case that the 
parties are traders, and that there have 
been mutual dealings between them ag 
traders. However, during the considera- 
tion of the case, I felt that there was some 
difficulty in arriving at n conclusion with 
regard to the year to which the Section 
refers, The words of the Act are :—“ Iu 
suits for balances of accounts current be- 
tween merchants tnd traders who have 
had mutual dealings, the cause of action 
shall be deemed to have arisen at, and the pe- 
riod of limitation shall be computed from, the 
close of the year in the accounts of which 
there is the last item admitted or proved.” 


I have no doubt-that the Chief Justice 
is correct in the supposition that the frn- 
mers of the-Act when wording this Section 
had present to their nfinds only the case of 
yearly accounts. But even if that be so, 
it does not necessarily follow that the year 
to which they refer in this Section is the 
period of 12 months at the lapse of which 
the accounts are made up.. But probably 
the reason which actuated the Legislature 
in giving the special period of limitation, is 
that which was pointed out by Mr, Evans, 
namely, that it is reasonable not to foreé a 
merchant to sue until the period has elapsed 
at which be usually makes up his uca 
Counts with his constituents ; and if thag he’ 
the proper guide far the construction of thig 
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Section, then I think we must take it that 
the year which is here mentioned is the 12 
‘months which the merchant takes cus- 
tomarily for the currency of his accounts 
before balancing them. It appeared to me 
nt first that the last words of the Section 
which define, so far as the Legislative has 


defined, the year which was contemplated, 


namely, “such year to be reckoned as the 
same is reckoned in the accounts, “ meant 
the year of the style in which the accounts 
were kept. They seemed to me to bear 
that meaning more readily than any other ; 
and that meaning would certainly make the 
Section more completely operative than the 
one which I have already said I beliéve that 
the Legislature did really intend them to 
entry. J say more completely operative, 
becnuse there is a class of cases, more or 
less large, and which will certainly not be 
ensily brought within the scope of this 
Section with the meaning of the word year 
whieh we have felt obliged to give it; 
that is, all those cases in which the mer- 
chant or trader balances his accounts at 
the lapse of periods which areless than 12 
months. We have in this account examples 
of such eases, but it is rather difficult to 
foresee what would be the result of applying 
this Section to oue of them. i 





The 15th August 1870. 
Present: 


The Hon’ble Sir Richard Couch, Kz, Chief 


Justice, and the Hon’ble J. P. Norman 
and W. Markby, Judges. 
Damages — Landlord and tenant — 
Naglicence. f 
Appeal from the judgment of the Hon'ble 
A. G. Macpherson, exercising the ordi- 
nary original civil jurisdiction of the 
High Court. ý l 


C. Koegler & Co. (Plaintiffs). Appellants, 


; . VETSUS 
A. Yule & Co. (Defendants) Respondents. 
The Advocate-General (Graham) and 
Woodroffe for the Appellants, 
Kennedy and Evans for the Respondents. 
The plaintiffs, the landlords of certain premises, let 


the upper story to the defendants for the purpose of 
using it as a godown for storing merchandize. and re- 


. tained possession themselves of the lower story where 


they “stored their own goods. The only condition put 
on the defendants by the terms of their lease was that 
no combustible or hazardous goods shonld be stored in 
the godown, The defendants stored the godown, among 
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other thivgs, with casks of white and red lead and casea 
of tins, The flooring of the upper godown fell in ant 
damaged the goods belonging to the plaintiffs which 
were in the lower story. The plaintiff sued the de- 
fendants for damages in consequence of the loss ocea- 
sioned thereby. 


HELD that as the storage of the goods in the upper 
floor was a lawful user, and authmized by the terms of 
the tenancy, and the defendants did not, on the evidence, 
load an unreasonable and improper quantity of gonds 
upon it, they were not liable. 


In the case of landlord and tenant, the trne rule js 


that the tenant is not liable unless the premises are 


used in ‘an unreasonable and improper manner, or for a 
different purpose from that for which they were let, 


Where the facts are equally consistent with the pre- 
sence or absence of negligence, the plaintiff cannot re- 
cover; and the defendant is not bound to show that 
there was no negligence, 


THe plaintiffs in this snit sought to re- 
cover the sum of tupees 2,944-l1-3, being 
the amount of damages sustained by them. 
The plaintiffs alleged that the defendants 
were tenants of the plaintiffs of the upper 
part of a godown ‘in Clive Street, which the 
plaintiffs held on lease from the Oriental 
Bank Corporation, the owners thereof, which 
upper-foor the defendants held of the plaint- 
iffs upon the terms that the defendants should 
use the same in a tenant-like manner, yet the 
defendants used the said premises in an un- 


‘tenant-like and improper manner, and load- 


ed on tlie upper-floor an unreasonable and 
improper weight of white lead and other 
merchandize, whereby the said upper-floor 
broke and fell in, and the goods of the 
plaintiffs were damaged and -injured, and 
thereby loss and damages were sustained 
to the said goods to the amount of rupees 
2,944-11-3 for recovery:of which sum with 
interest the plaintiffs brought this suit. 


The defendants in answer acknowledged 


‘that they hired from the plaintiffs the vpper- 


floor of the premises in the plaint mentioned, 
for the purpose of using the same as a godown 
or warehouse for the storing of goods and 
merchandize; but they denied that they used 
the said in an unteuant-like or improper 
manner, or that they loaded on the said up- 
per-floor an unreasonable or improper weight 
of white lead and other merchandize, ov that 
the breaking and fall of the said floor in the 
plaint mentioned was occasioned by any un- 
tenant-liks or improper act of the defendants. 
They nverret that'on entering into posses= 
sion of the upper-floor, they loaded thereon 
in g tenant-like and proper manner a reason- 
nble and proper weight of merchandize, and 
such as the floor of a godown used for the 
storing of merchandize ought to have been 
capable of sustaining, being, at the time of 
storing the said merchandize, ignorant of the 
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facts hereinafter mentioned, which rendered 
the said premises incapable to support such 
weight, and part of the ssid upper-floor broke 
and fell in. They then set forth a statement 
showing, as nearly as they could estimate the 
same, (part of the merchandiza so stored 
having been destroyed by the. fall of the 


said floor) the Atal weight and the average 


weight per superficial foot of the merchan- 
dize so stored by the defendants upon the 
portion of the enid floor which fell down, 
which they made out as follows :— 


Space that came down measured 30 x 24 
. feet == 720 square feet, 2,051 packages 
weighing 974 cwt. or I cwt. and 1 qr, the 
square foot. 


' The part which did not fall down was 
stated tobe 70 x 24 feet—1,680 square feet, 
and to have had on if 5,668 cases, weighing 
9,126 ewts., or a little more than 1 ewt. and 
i qr. the square foot, 


The part near the staircase was represented 
ns measuring 17 x 24 feet—408 squnre feet, 
and containing 666 packages weighing 246 
cwt. ora little more than 14 cwt. to the 
square foot. l 


The defendants then stated that they liad 
' the premises inspected by Mr. Clark, Engi- 
neer to the Justices of Calcutta, who made the 
inspection in the presence of Mr, Osmond of 
the firm of Mackintosh Burn and Co, on 
behalf of the plaintiff; and Mr. Aitchison of 
the firm of Messrs, Burn and Company on be- 
half of the Oriental Bank Corporation; and 
from information supplied by the Surveyor 
they: went into a calculation of the thickness 
and breaking strength of the girders, and 
stated that the girders were not calculated 
safely to support the brick arching and 
floor above; that it appeared from the 
said inspection that the said godown was 
criginally ‘constructed as a godown with 
obly, one floor, and the upper-floor upon 
which the said merchandize of the defend- 
ants was stored was originally the roof of 
the building, nud was not constructed for 
the purpose of storing merchandize there- 
on, as the defendanis when they hired. the 


said building reasonably excepted that it: 


was; and that two of the said three girders 
were slightly defective. 


The defendants in conclusion contended 
that even if the Court should be of opinion 
that the weight of the merchandize loaded 
upon the floor by them was improper and 
unreasonable, yet inasmuch as the defective 
siate of the building contributed to the 





Should be stored -in the godown. 


falling of the floor, (ie defendants were not 
liable far any damage occasioned thereby, and 
they put the plaintiff to proof of the amount 
of damage stated in the plaint to have been 
sustained by them by reason of the fall of 
the upper-floor. A 


The plaintiffs made counter allegations 
and gave counter evidence with regard to 
the strength of the flooring and the breaking 
weight of the girders, &c. | 

The following is the judgment of Mac- 
pherson, J., which was the subject of this 
appeal :— . J 


The plaintiff in this case let to the defend- 
ants a gedown on.an upper-story, being the 
first floor of No, 2, Clive Street ; and it ap- 
pears from two letters whiclr passed between 
the parties at the time of the letting that 
the only condition made by the plaintiff was 
that “no combustible or hazardous goods” 
The pre- 
sent suit is brought by the plaintif to reco- 
ver damages from the defendants, in conse- 
quence of the floor which was let to them 
having given way and caused.injury to the 
goods of the plaintiffs stored below. The 
plaint alleges that the defendanta hired the 
premises of the plaintiffs upon the terms that 
the defendants should use the same iù a 
tenant-like manner, yet the defendants used 
the said -premises in an untenant-like and 
improper manner, and loaded on the said up- 
per-floor an unreasonable and improper 
weight of white lead and other merchandize, 
whereby, on or about the 19th day of May 
1869, the said upper-floor broke and fell in, 
and the goods of the plaintiff and the 
defendants were damaged. 

Upon this plaint the only issue is whether 
or nat the defendants used the upper-floor 
in an untennant-like and improper manuer 
and loaded an unreasonable and improper 
weight on it, 

It seems to me that no question of implied 


„warranty that the’ premises lef should be’ 


suitable for the purpose for which they were 
hired, arises vecessarily in this action, be- 
cause the suit is brought by the landlord who 
seeks to recover damages from his tenants for 
improper and untenant-like use of the pre- 
mises. If the defendants were hereafter to 
sue the plaintiffs for damages (which I am 
very far from advising them to do), the ques- 
tion would then probably arise whether there 
was any such warranty. eg 
_ The issue being whether the defendants ` 
used this godown improperly, and there” 


being nothing in the appearance of the 
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godown to indicate to aa unprofessional 
observer thatit was especially weak, it seems 
to me that the question is not so much what 
‘precise weight the floor could carry safely, 
or whaf precise weight of goods was in 
fact stored upon it, as whether the defend- 
ants, acting as they did, acted in an impro- 
per and untenaut-like manuer. Upon the evi- 
denee it is clear that the general user of this 
godown by the defendants was not dissi- 
milar to that of its former tenants,—Mossrs. 
Schoene Kilburn & Co. But there is this 
diflereuce in the defendants’ mode of using 
the room, that—iu addition to wine and light 
goods, such as had always been stored there, 
—at the time that-the accident oceurred, six- 
taen casks of white and red lead and certain 
cases containing tin plates were stored -in 
‘ the godown ; and these latter articles are 
undoubtedly not light goods. In, consider- 
ing the question whether the defendants 
acted in au improper and untenant-like man- 
ner, it really comes to this,—that almost the 
only point I have to decide is whether 
they acted improperly and unreasonably in 
taking these casks of white and red lead and 
these tin plates into the godown, 


There is not much material discrepancy in 
the evidence of the three professional gentle- 
men who have been examined, except perhaps 
that Mr. Clark put the bearing power of 
au ordinary warehouse floor higher than 
the other two. They were all agreed that 
the breaking weight of the girders which 
gave way was 35 tons, and that it required a 
distributed pressure of 183 ewts, per super- 
ficial foot to cause them to break. Mr, 
Aitchison, speaking probably chiefly from 
his Euglish experience, said that an ordinary 
floor ought to carry 1 cwt., and a common 
warehouse floor 14 cwt, per superficial foot, 
Mr. Osmond, speaking chiefly from Calcutta 
experience, said that 1 cwt. was sufficient 
„ìn either case, while Mr. Clark said that 

floors ought -to carry from’ 14 to 2 ewts. 
per foot, 


On the whole, I am inclined to set upon 
Mr, Aitchesou’s evidence, and to hold that a 
warehouse, floor should be able to carry 14 
cwt. per foot.: Taking that as the’ weight 
which an ordinary warehouse floor ought to 


be able to bear, I think there was nothing im- 


proper or unreasonable in the “weight the 
defendants placed in this godown. | There 
is a certain amount of -diserepaucy, as point- 
` ed out by Mr. Graham, in the evidence as 
to wlfat the upper-floor, contained at the 
time of the secident. But the defendant 
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Mr. Brown and his Sircars having stated to 
the best of their kuowledge what. goods 
were in the godown, aud having said that all 
the goods in it were recounted for except 
77 dozens of bottles whieh were supposed to 
have been broken and could not be traced, 
I think L may safely take the quantities to 
have been substantially puch as they are 
stated by the defendants i have been, So I 
think I may also take @he weights on vhe 
séveral parts of the flooi®to have been, sub- 
stantially such as-they are said by the defend- 
ants to~have been. Mr. Brown says that he 
himself weighed the cases and culeulated 
the avernge weights, and without saying 
that his figures are strictly accurate I have 
no doubt they are sufficiently so for the 
present purpose. He says that there wag 
in the western portion of the room which 
remained standing, only a distributed pres- 
sure of 2 qrs. and 21 lbs. per superficial foot : 
on the eastern portion a pressure of 1 ewt, 1 
qr. and 2 lbs.; while the goods which had 
been stored on the portion which fell gave a 
pressure of only 1 ewt. 1 qr. and 6 lbs. Even 
making a liberal allowance iu addition to 
these figures, the result would still not show 


that there was anything very unreasonablein 


the weight. the floor was required tobear, Mr, 
Aitcheson deposed that an ordinary ware- 
house floor ought to be able to bear 13 owt, 
and that the weight of the floor itself ought 
-not to be more than 4 of the whole weight 
which it can bear. This being so, it eannotin 
my opinion be said that the quantity of goods 
placed in the room by the defendants was 
unreasonable or improper or such as a 
tenaut exercising ordinary caution might 
not have placed there, even if 4th be deduct- 
ed as the weight of the floor itself from 
the 3 cwt. which such a floor ought to be 
able to bear. 


It is truo that the whole of the heavy 
goods were stored in the part of the floor 
that gave way, and it-is possible, as suggest- 
ed by Mr. Graham, that even if the whole 
weight tn that part, if distributed, was ouly 
1 cwt. 1 qr. and 6 lbs., those heavy goods 
may have been improperly heaped together 
on one spot, But beyond the fuct, admitted 
by the defendants, that the goods were stored 
on the portiou of the floor which gave way, 
there is nothing in ‘the evidence to show 
that they were improperly stored by being 
heaped together or piled one upon the other, 
It lay upon the’ plaintiff to show that the 
premises were used in an improper manner, 
In my opinion as the mere fuct’ of placing 
these heavy goods in the godown at pll 
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was not. of itself an improper 
able proceeding, the fact that they were 
stored over the part that gave way is not in 
itself sufficient to prove that there was any 
specially bad storage as regards. those goods 
in particular, so as to justify me in holding 
that the defendants used the premises in 
nn improper and Scans manner. 





I do not considgr it necessary to go very 
closely into all thẹ details of the evidence. 
I base my opinion on a general view of the 
evidence as to the weights and quantities 
actually on and in ‘the godown, and ‘as to 
‘tHe bearing power of the floor in ordinary 
godowns. The case is one in which the 
plaintiff ought to have protected himself by 
express stipulation if he did not mean the 
codown to be used as it was. Suit dismissed 
with costs on seale No. Z. ` : 


The plaintiffs appealed against the above 
judgment on the following grounds :— 


1.—That on the evidence there had been 
an unrensonahle and improper use of the 
upper-floor of the godown by the defendant 
in storing white paint and other heavy goods 
thereon, and that by reason thereof -the said 
floor fell and caused the damage to the 


plaintiff's goods beneath. 


2 —That the learned Judge ought to have 
decided the case on the question whether 
the defendants londed on the npper-floor an 


unreasonable and improper weight of mer-. 


chandize, and on that to have decreed in 
favor of the plaintiff, whereas he decided 


the ease (as the plaintiff submits wrongly ' 

in fact) on the question whether the defend. . 

in oa tenant-like , 
a t s * » 

“This has vot been disputed before us. 


ants used the godown 
manner, 


3 —That it was proved in fact that the 
npper-floor gave way by reason of its having 
been overloaded by the defendants ; and that 
the defendants ought, under such cireum- 
stances, irrespective of any question of land- 
lord and tenant between them, to hive been 
decreed liable to make good the damage to 
the plaintiffs goods. 


4.—That there was no warranty on the 
part of the plaintiff in letting the said 
godown that the upper-floor would stand 


any degree of pressure or that it was fit: 


to store merehandize in. 


5.—That even if there were a warranty 


that the said godown should be rensonably- 


Gt for the storing of merchandize, there was 
on the evidence an overloading by the said 
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or unreason-| defendants beyond the. weight which the 


floor would reasonably have been expected 
to bear. 


The judgments +of the Appellate, Bench 


were delivered as follows :— 


Couch, C; J.—The substance of the plaint 
inthis case is that the defendants were 
tenants to the plaintiff and his deceased 
partner, of the upper-floor of a godown in 
Clive Street, Calcutta, and that they loaded 
on the upper-floor an unreasonable and 
improper weight of white lead and other 
merchandize, whereby it broke and fell in, 
and the goods of the plaintiff and his de- 
ceased partner were damaged. The ‘suit 
was heard before Mr. Justice Macpherson, 
who considered that the only issue upon 
the plaint was, whether or not the defend- 
ants used the upper-floor in an untenant- 
like and improper manner, and loaded an 
unreasonable and improper weight upon it 3 
and finding that in the defendants’ favor, 
he dismissed the suit with costs. The 
plaintiff has appealed from this decree. 


Before considering the question of law 
which has been raised, it will be better to state 
the view I tske of the facts. Mr. Justice 
Macpherson says—“It is clear upon the 
evidence that the general use of the godown 
by the defendants was not dissimilar to 
that of its former tenants ; but there was 
this difference in the defendants’ mode of 
using the room,—that in addition to wine and 
light goods, such as had always been stored 
there, sixteen casks of white and red lead 
and certain eases containing tin plates were 
stored there at the time of the accident.” 
Some 
evidence was given for the plaintiff that ir 
is not usual in Calcutta. to store heavy goods 
in an upper-floor, That does not appenr 
to have had any weight with the learned 
Judge, and, I think,erightly ; bacause.-if the 
floor is not loaded in any part with a greater 
weight than it ought to be able to carry, 
the description of the goods is not material, 
and the letter of the Sth of February 1869 
puts no restriction upon the use of the go- 
down except that uo combustible or hazard- 


ous goodea shonld’ be stored: in it. And - 


it is not alleged in the plaint that it was 
part of the terms of the tenancy that heavy 
goods were not to be stored in it. There 
was also evidence for the defendants that 
heavy goods are sometimes stored on an 
upper-finor. Upon the evidence of the, 
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three professional witnesses, Mr. Justice 
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Macpherson held that a 
should be able to carry 14 cwt. per foot ; and 
he concluded from the evidence that the 
goods which had been stored ou the portion 
of the floor which fell, gave a pressure of 
only 1 cwt. 1 qr. and 6 lbs. The learned 
Judge was satisfied with the evidence of 
Mri. Thomas Brown, an assistant to the 
defendants, us to the storing of the goods ; 
und I see no reason for thinking that he. was 
wrong in this, or that we ought to come to 
a different conclusion on this poiut. If the 
pressure was ouly 1 cwt. 1 qr. and 6 lbs., it 
would not make any difference whether the 
goods were light or heavy goods. But 
there is evidence in the case, not noticed in 
the judgment, which should be considered. 
Mr. Aitchison, one of the plaintifl’s witness- 
es, who went to the premises a day or two 


after the accident snd examined the floor, . 


said he agreed with Mr. Clark as to the 
weight of the floor, and he should not have 
considered such a floor calculated to store 
merchandize on ;—“ I mean” he said, “a 
floor having such a weight of brick-work 
on the girders ;” that there ought to be a 
surplus strength of $ after the merchandize 
was on ; he would not expect a floor to break 
with ġ cwt. above the average ; and he said ‘the 
floor had the’ appearance of having been a 
roof; he imagined it had been a roof origi- 
ually. Mr. Osmond, another of the plaintiff's 
Witnesses,said he did not consider the girders 
proper girders for a floor for merchaudize ; 
and that he would not anticipate danger from 
storing 14 cwt. on a proper upper warehouse 
floor. Mr. Clark, the defendants’ witness, 
said that he made about 35 tous, distributed, 
to be the breaking weight of the girders, 
in which the other wituesses agreed with 
him, and that he made the weight of the floor 
15 tons ov each girder, and considered the 
proper load for an iron girder certainly not 
exceeding $ of its breaking weight; that 
he considered 1 cwt. a low estimate for the 
weight of goods that might be stored ; and 
these girders were only sufficient for the 
floor, even then they were loaded above 
the $3; and that uo unprofessional persou 
who had uot ascertained the state of the 
floor could have anticipated danger from it. 
Mr. Aitchison also said that: uo unpro- 
fessional man -could judge that the floor 
‘was not suited ‘for a warehouse. ‘This 
evidence, I think, shows that the girders 
‘Were not sufficient for-the floor of an upper- 
story to be used asa godown, which was 
Whatethe plaintiff and his deceased partner 
Agt it for ; and that the defendauts lad no 
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suspect that the gifders wore not 





reason to 


sufficient, 


Upon these facts, then, I have to consider 
whether the defendants are liable for the 
damage which the plaintiff has sustained. 


In the argument before us, the Counsel 
for the plaintiff relied upgu the rule of law 
laid down by the Coupe of Exchequer 
Chamber and the House offLordsin Fleteher 
versus Rylands, Law Re®, 1 Ex. 265; Rv- 
lauds versus Fletcher, Law Rep., 3 H. L. 
3830. There “ A” was the lessee of mines, 
und B the owner of a mill standing on land 


adjoining that under which the mines were 


worked. B desired to construct a reservoir, 


and employed competent persons, an engineer 
and a 


contractor, lo construct it. A had 
worked his mines up to a spot where there 
were certain old passages of disused mines. 
These passazes were connected with vertical 


shafts which communicated with the land 
above, und which also had been out of use 


for years, and were apparently filled with 
marl and the earth of the surrounding 
land. No care was taken by the engineer 
or contractor to block up these shafts; and 
shortly after water liad been introduced into 
the reservoir, it broke through some of the 
shafts, flowed through the old passages, and 
flooded A’s ine. The Lord Chancellor (Lord 
Cairns) said that the principles upon which 
the case must be determined appeared to 
him to be extremely simple. The defend- 
auts, treating them as the owners or occu- 


piers of the close on which the reservoir 


was constructed, might lawfully have used 
that close for any purpose for whieh it 
might, in the ordinary course of enjoy~ 
ment of land, be used; and if, in what 
he might term the uatural user of that 
land, there had been any accumnuiation of 
water either on the surface or under ground, 
and if by the operation of the laws of nature 
that sccumulation of water had passed off 
into the close oceupied by the plaintiff, the 
plaintiff could-not have complained that that 
result had taken place. On the other hand, 
if the defendants, not stopping at the natural 
use of their close, had desired to use it for 
any, purpose which he might term a non- 
natural use, for the purpose of introducing 
tuto the close that which in its natural con. 
dition was not in or upon it, for the purpose 
of introducing water either above or below 
ground in quantities and in manner not 
the result of any work or operation or nnder 
the land ; and if, in consequence of their doing 
80, or, iu. consequence of any Imperfection 
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in the mode Of their doing so, the water 
came to escape and to pass off into the close 
of the plaintiff, then it appeared to him that 
that which the defendants were doing they 
were doing at their peril ; and if, in the 
course of their doing it, the evil arose to 
which he -had referred, the evil, namely, of 
-the escape of the water and its passing 
away to the osiot the plaintiff and injuring 
the plaintiff, th¥a for the consequence of 
that, in’ his opinien, the defendants would b 
liable. 


It appears to me that applying that prin- 
ciple to the present case, the defendants are 
not, upon the facts which have been proved, 
liable for the injury which the plaintiff has 
sustained. The upper-floor was let by the 
plaintiff and his partner to the defendants to 
be used as a godown and the storing of goods 
there was a purpose for which it might, in the 
ordinary course of, enjoyment, be used. The 
storing of the goods on the upper-floor was 
a lawful user and authorized by the terms 
of the tenancy. Aslong as the defendants 
used the upper-floor in a reasonable and pro- 
per manner and did not load an unreasonable 
and improper quantity of goods upon it, they 
were not using it for a purpose which the 
Lord Chancellor says he might term a non- 
natural use. ‘To make the principle appli- 
enable it was necessary for the plaintiff to 
show. that the defendants used the floor in 
nn unreasonable and improper manner, and 
this he has failed to do; because although 
in some censes an accident of this kind 
might of itself be evidence that the upper- 
floor was unreasonably and improperly 
used, it cannot be so where it is proved 
that the floor was insufficient to bear 
the weight which might ordinarily and 
properly be put upon it, 


Where the facts are equally consistent 
with the presence or absence of negli- 
gence the plaintif cannot recover— Cot- 
ton versus Wood, 8 C. Ba N. S., 568 ; 
and the defendant is not bound to show 
that there was no negligence. Lord Cran- 
w rth said he concurred in thinking that 
the rule of law was correctly stated by 
Mr. Justice. Blackburn in delivering the 
opinion of the Exchequer Chamber :—‘* If.a 
« person brings or accumulates on his land 
«anything which, if it should escape, may 
« cause damage to his neiglibour, he dors so 
s at his peril. . If it does escape and ¢ause 
'« damage he is responsible, however enre- 
s ful he may have been, and whatever pre- 
» cautious be may haye taken to prevent 
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“the damage.” But [ think these words 
must be understood with reference to the 
facts of the ease before him, where tha 
person was not the tenant of his neighbour, 
and the bringing the thing on the land was 
not in accordance with or authorized by the 
terms of a tenancy between them. This 
appears more clearly in Mr. Justice Black- 
burn’s judgment. He says—“ We think 
“ that the true rule of lnawis that the person 
“who for his own purposes brings on his 
« Jand and collects and keeps there any thirg 
“likely to do mischief, if it escapes, must 
“keep it at his peril; and if he does not 
“do so, is prima facie answerable for all 
‘the damage which is the natural conse- 
“quence of its escape. But he can excuse 


« owing to the pluintiff’s default, or, perhaps, 
“ that the escape was the consequence of 
“pis major, or the act of God; but as 
« nothing of this sort exists here, it is un- 
« necessary to enquire what excuse would 
“ be sufficient. The general rule, as above 
« stated, seems on principle just. The -per- 
“ gon whose grass or corn is eaten down by 
“the escaping cattle of his neighbour, or 
‘ whose mine is flooded by the water from 
« his neighbour’s reservoir, or whose cellar 
“ig invaded by the filth of his neighbour’s 
“privy, or whose habitation ig made un- 
«healthy by the fumes and noisome vapours 


« fied without any fault of his own; and it 
« seems but reasonable and just that the 
« neighbour who has brought some thing on 
‘his own property (which was not naturally 
“ there) harmless to others so long as it is 
« confined to his own property, but which, 
« he knows, will be mischievous if it gets 
“on his neighbour’s, should be obliged to 
« make good the damage which ensues, if 
“he does not succeed in confining it to his 
« own property. But for his act in bringing 
« it there no mischief could have accrued, 
« and it seems but just that he should at his 
“ peril keep it there, so that no mischief may 
“accrue, or answer for ‘the natural and 
‘anticipated consequence. And upon autho- 
« rity this we think is established to be the 
‘law, whether the things 80 brought be 
“ beasts, or water, or filth, or stench.” 


Mr. Justice Blackburn does not say that if 
the person damnified had let the reservoir to 
his neighbour and he was only using it in 
the ordinary way, or had let the alkali works 
and the fumes and vapours were only such 
ag were ordinarily caused by the Wee of 

! the works, that the tenant would be liablg 


wera s. - e as 


“himself by shewing that the escape was, 


‘of his neighbour’s alkali works, is damni- 
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for the inj ary. None of tlie cases which he 
proceeds to notice would have supported 
this proposition, and I think it is clear from 


- the whole of his judgment that. he would 


not have applied the rule in such a case. , 


In the’ case of landlord and tenant, the 
true rule seems to be that the tenant is not 
liable unless’ the premises are used in an 
unrersouable and improper manner, or for 
a different purpose from that for which they 
were let. “Che operation of the rule ste uti 
‘suo ut non ledat alienum is qualified by the 
tenancy, by which au authority is given to 
use preinises in a certain manner. Ii would 
be obviously unjust to make the tenant liable 


to make'good to the landlord any injury to | 


him-which is caused only by the premises 
being so used. The case of Murchie vs. 
Black, 34 L. J., C. P., p. 337, was decided 
upon this principle. There it was'held that 
‘the license of the vendor of two adjoining lots 
of lands, the plaintiff standing ,in exactly 
tle same position as if his lot had remained 
in the vendor’s possession, took away that 
which would otherwise have been a cause 
of action for depriving his building of the 
support it had from the defendant’s land ; and 
Rowbotham vs. Wilson, 6 E. & B., p. 593, 
and 8 H. L., Cases, 348, is an analogous case. 


The landlord has taken upon himself the. 


risk of the premises being used as a godown, 
and the rent may be considered “as partly 
paid for it. I think’ the true principle has 
been applied in this case, and that, upon 
the evidence which was given, the plaintiff 
is not entitled to recover for the damage he 
has sustained. : 


Mr. Justice Norman has authorized me 
to say that, although he does not entirely 
concur in this judgment, he does not think 
it necessary to give a separate one. 

Markby, J.—1 am of the same opinion. | 


The 5th September 1870. 


Present: 


“Phe Hon'ble Sir Richard Couch. Kt, Chief 


Justice, and the Hon’ble W. Markby, 
Judge. | 


Zimitation — Registration. — Promis- 
sory : 
Act XLV of 1859—Clause 7 Section 
16 Act XVI of 1864 


Note—Clause 10 Section bk 
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Appeal from the judgment of the Howble 
J. P. Norman, exercising the ordinary 
original civil jurisdiction of the High 
Court. 


The Official Assignee on behalf of Peary 
Chand Mitter and another (Plaintiffs) 
Appellants, | 


VErSUS 


A. B. Fraser (Defendant) Respondent. 


Ingram and Cunningham for the Appellants. 


The Advocate-General (Graham) and 
Goodeve for the Respondent. 


_ The words “any deed, bond, contracts, or obligation’ 
in Clause 7 Sectio? 16 Act XVI of. 1864, include a 
promissory note, which may therefore be registere l. 
The promissory note in this case having been executed 
at a, time when Act XVI of 1864 was in force, the 
period of limitation applicable to this suit was held to 
be three years by reason of Clause 10 Section 1 Act 


“XIV of 1859. 


Tae plaint in this case, which was filed 
on the 7th of June 1870, was in the fol- 
lowing words :— 


“ The plaintiffs seek to recover from the 
defeudant the sum of rupees six thousand, 
the amount of two promissory notes made 
in Calcutta by the defendant in favor of the 
plaintiffs, each dated the seventeenth day of 
July one thousand eight hundred and sixty 
five, for rupees three thousand each, aud 
payable respectively thirty and sixty days 


-after the respective dates thereof, 


‘The plaintiffs also seek to recover from 
the defendant interest on the said sum of 
rupees six thousand from such, dates aud 
at such rates as this Hon’ble Court shall be 
pleased to allow.” l 


The promissory notes were annexed to 
the plaint and were in the following 
terms :— 


‘í Company’s Rupees 3,000, 


Calcutta, 17th July 1865. 


Thirty l 

‘saxty days after date I promise to pay 
Messrs. Peary Chand Mitter and sons or 
order the sum of Company’s Rupees threg 
thousand ouly, for value received, 


(Signed) “A. B, FRASER, 


i 
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Appeals from 


The defeudaut filed an affidavit ia which, 
after reciting the terms of the plaint, he 
said that he was informed and believed that 
the said promissory notes night have been re- 
gistered, but were not registered under the 
provisions of Act XVI of 1864; that on the 
8th June 1870, he was served with the writ 
of summons issued in this snit, and onthe 10th 
of June he entered an appearance in this 
suit through ol ial Messrs. Pittar 
and Cammell ; tUat on the 14th of June, 
an order was made by this Court on the 
application of the plaintiffs’ attorneys, where- 
by it was ordered that the plaintiffs and 
the defendant should, within one week from 
the service upon the defendants’ attorneys 
of the said order, file their respective written 
statements in this sait; that he was in- 
formed and believed the said order was 
served on his said attorneys on the 16th 
of June; that on that day he gave full in- 
strnctions to his attorneys on the subject 
of this suit; and he had been since advised 
and believed that the plaintiffs’ claim in this 
suit was barred by limitation ; and also 
that the plaint in this suit diselosed no 
cause of action within the period of limi- 
tation. 


This affidavit was supported by an affidavit 
hy the defendants’ attorneys, in which it was 
stated that afier the above affidavit of the 
defendant had been settled and engrossed, 
they received a letter from the plaint- 
iffy’ attorneys, in which they forwarded 
the plaintiffs written statement with a view 
to cover any defects in the plaint, and re- 
quested that it might be taken to supplement 
the plaint. 


Norman, J., after calling on the plaintiffs 
to show cause to the contrary, ordered 
that the plaint should be taken off the file, on 
the ground that it disclosed uo cause of 
action within the period of limitation, and 
directed plaintiffs to pay the defendant his 
costs on scale No. 2. His judgment was 
delivered iu the following terms :— 


In this case the Advocate-General ob- 
tained a rule calling on plaintiff to show 
cause why the plaint ‘should not be taken 
off the file. The suit was brought on 
two promissory notes dated in July 1865. 
The plaint wag admitted on the 7th of June 
"1870. The ground of the application was 
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is @ written contrach which could have been 
registered by virtue of any law or Regula- 
tion in foree at the. time and place of the 
execution thereof, the period of limitation 
shall be three years from the time 
when the debt became due, or when the 
breach of coutract in respect of which the 
action is brought first took place, unless 
such conivact shall have been registered 


within six months from the date there- 
of. The Advocate-General pointed out 
that under the 16th Section of Act 


AVI of 1864, the Registration Act in force 
when these promissory notes were made, 
they might have been registered under 7th 
Clause of Section 16 under the words “ any 
obligation.” Mr. Ingram has contended 
that the contract or obligation must be taken 
in a restricted sense, as including contracts 
between two parties actually contracting, 
and not contracts such as bills of exchange 
and promissory notes, which are transferable, 
I think it quite plain that a promissory note 
is a contract; and if there is any doubt 
whether the word “ contract” is used in such 
a sense, there is no doubt that the word 
“obligation” ig wide enough to take them 
in. There is no exception in the 16th 
Section as to any species of contract or 
obligatiou which the party is not to have the 
option of registering ; and as the enactment 
is very beneficial and simply gives a pri- 
vilege, there is no conceivable reason for 
limiting the words to any particular species 
of contract. The Schedule of the Stamp 
Act of 1862, Schedule A Clause 10 in 
which bill, &e., are followed by the words, 
“or other order, &e.,” show that the 
word obligation is used by the Legislature 
in a wide sense and includes promissory 
noles. J am of opinion that the notes 
might have been registered; ahd as they 
were not registered, the limitation is three 
yenrs, aud not six, and the plaint must be 
taken off the file, with costs. 


The plaintiffs appealed from this judg- 
ment on the following grounds :— 


First.—That the learned Judge was mis- 
taken in holding that the plaint disclosed no 
cause of action within the period of limita- 
tion, 7 


Second.—That the learned Judge. was 
mistaken in holding that the promissory 
notes mentioned in the plaint could have been 
registered under the Registration Act of 


under Claise.10 Section 1 of the greed 
Act which says that in a case in which there 


F 


1864, 


i 


` 


` 
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Third.--That the learned Judge was mis- depends on the words of Act XVI of 1864, 





















taken in ordering the plaint in the above Section 16, which are—‘ any deed, bond, 


case tobe taken off the. file. - contract or other obligation.” I cannot, 
é 


ae looking at the provisions of this Act, see 
The judgment of the Appellate Bench was 

any ground for limiting thg ordinary meaning 
delivered as follows :— 
of those words. That they are intended to 


Couch, C. J.—Clause 10 Section 1 of the | extend to contracts for fnoney, is clear by 


Act XIV of 1859 provides that where there | the use of the word “ bond.” A promissory 


_is a written engagement or contract which | note is clearly a contract or obligation of 


could have been registered by virtus of any | that description, and comes within these 


law or regulation in force at the time and | words, taking themin their plain and ordi- 


- place of the execution thereof, the period nary meaning. No doubt a difficulty is ap- 


of limitation shall be 3 years from the time | parently created by Section 28 as to the 


when the breach of contract in respect of mode of registration. That Section pro- 


which the action is brought first took place. | vides that an instrument which is to be 


The words are—“ engagement or contract | registered shall be presented by all the 


“which could have ‘been registered ‘by parties executing it. But I don’t think that 


“ virtue of any law or registration in force | we would be justified by that Section in 


“at the time and place of the execution 


\ N 


“ thereof;” and the object of this provision 


holding that these general words do not 


include a promissory note, because it is a 


appears to me to be to encourage parties to | strange provision that the party who ex- 


avail themselves of the’ power which may | ecutes a bond should go and have it register- 


be enforced by any Registration Law in jed. There might be a contract in which it 


force for the registration of instruments, | would be singular that the party who exe- 


and it puts a written instrument, which | cutes the contract should go to register it. It 


ought to be registered and is not registered, | might be that the party who gets the benefit 


in the same position as if no written en- | of the contract should get it registered. 


‘gagement ‘had been ‘made at’ all. Now| This Registration Act. has not apparently 


could this promissory note have been re- 
è . s 


gistered at the time it was made? That 


been drawn withreference to any instruments 


in the Act which require registration ; but I 
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don’t think we are justified in limiting the 
meaning of the general words—“ any deed, 


bond, contract, or other obligation.” 


Then, with regard to the policy of the 
enactment, it was” argued by Mr. Ingram 
with some force tiat it is impolitie that in- 
struments such as these should be registered, 
and ait they are not the sort of documents 
which the Legislature should think ought 
to be registered. We find that 3 years 
after, the Legislature in unmistakeable 
terms allows bills of exchange and pro- 
missory ee to be registered. Although 
the question is not without difficulty, I 
think that we would not be justified in limit- 
ing those words inthe Act of 1864,—the 
instrument being one which might have 
been registered if the parties had wished it. 
The only effect is this, that a promissory 


note not being registered, the party has only 





such a period to sue up 
have had if no promiss 
executed at all. It d 
negotiability of the instr 
become less operative í 
money. It only deprive 
tage of having a longer p 
a suit might be brought. 
thing very impolitie that 
missory note for paymen 
be sued upon, as if a part 
and had taken no promiss 


therefore think that the 
Justice Norman should be : 
to be paid by the appe 
Assignee. Whether the As; 
the amount of the costs | 


vent Court is not a matter; 


Markby, J., concurred. 


: RULES OF THE HIGH COURT. 








Alteration in the Jury Rules. 


Ir is ordered that the Jury Rules passed 
by the High Court of Judicature at Fort 
William in Bengal, and which came into 
effect on ‘the Ist of December 1869, be 
amended ‘by omitting the words “ of whom 
one third shall be Natives” from Rule VIII, 
Clauses 1 and 2.* Dated this 16th day of 
July 1870. 


(Sa) R. COUCH. 

» G. LOCH. 

» 45. V. BAYLEY. 

» J.P. NORMAN. 

„ F.B. KEMP. 

» . L. S. JACKSON. 
.y» J. B. PHEAR. 
“ao E JACKSON, 

» — W. MARKBY. 

» B.A. GLOVER. 
»  DWARKANATH 

= MITTER. 

„C. HOBHOUSE. 





Rules of the High Court of Judicature at 
Fort William in Bengal, relating to the 
admission of Appeals to Her Majesty in 
Council,,and to the transmission of such 
Appeuls to England. 


1.—Every petition for the admission of 
‘an appeal, under Section 39 of the Letters 
Patent, shall-contain, amongst other things, 
an application for a Certificate either that 
the— ~ _ 
(1), Value of the sum, or matter at is- 
sue, or of the property to which 
_ the claim or question relates, is not 
_ less than Rs, 10,000 ; 
à > 336 - x + ‘ 3 
* 12 W, R, Jury Rules, p. 2, 








(2) Or that the case is a fit one for 
appeal. ; 


Upon such petition aud application being 
made, notice will be served on the opposite 
party to show cause, wifhin the time speci- 
fied in the notice, why such Certificate 
should not be granted ; and any vakeel who 
appeared for such opposite party in the 
High Court’shall be bound to accept ser- 
vice of such notice ; and such service shall 
be binding on the client, 


If such Certificate be not granted, the pe- 
tition will be dismissed. 


II.—With the petition, or within six 
months from the date of the decision ap- 
pealed against, the appellant shall furnish 
security for the costs of the respondent, to 
the extent, in ordinary cases, of Rs. 4,000 ; 
such security may consist either of cash 
or Government Securities, or of immoveable 
property; or the appellant, if the appeal be 
against a judgment passed in Original Juris- 
diction, may enter into a recognizance with 
two Sureties to be -approved by the Regis- 
trar. 


When the security offered consists of im- 
moveable property, the appellant shall file a 
mortgage-bond duly registered, together with 
a specification of the Surety’s title. 


When such ‘bond has been filed, the Court 
shall direct the security to be tested either 
by the the Registrar, or by the Judge of the 
Zillah Court in which the immoveable pro- 
sperty pledged is situated. If the security 
be found insufficient, the appellant shall be 
bound, within six weeks from the date of an 
order to that effect, to deposit cash or 
Government Securities to the extent of Rs, 


4,000, or to such amount as may raise the 
value of such security to Rs. 4,000. 


But in any special case, the Court may, 
if it think fit, on tha. application of the re- 
spondent, require security toa larger amount, 
in no case, however, exceeding Rs. 10,000. 


III.—It shal] be competent to the Court at 
any time before the “admission of the appeal, 
upon cause shown, to revoke the accept- 
ance of any security, and to make further 
directions thereon. 


IV.—With his petition for the admission 
of the appeal, the appellant shall deposit the 
` sum necessary to defray the cost of trauslat- 
ing, transcribing (or printing) and transmit- 
ting the record. Such.sum shall be,—in 
respect of appeals from the Appellate Side 
of the Court, either Rs, 2,000, or the sum 
certified by the Clerk of Privy Council Ap- 
peals as the probable cost of such transcript, 
and so forth, the estimate of such cost being 
prepared as directed in Rule XII ;—and’ in 
respect of appeals ‘from Originial Jurisdic- 
~ tion, Rs. 500 when the record is not to be 
printed, or Rs. 700 when it is to be printed 
here. 


V.—When the security has been approved 
and the deposit made for transcript, &c., un- 
der Rule IV, the Court may declare the ap- 
peal admitted; but if the petitioner shall not 
perfect his security, and make such deposit 
within such time asthe Court may direct, 
his petition shall be dismissed. 


VI.—After the lodging of the petition, 
or on the application of any party intending 
to appeal to Her Majesty in Council accom- 
panied by a fee of Rs. 16, the Clerk of Privy 
Council Appeals shall forthwith prepare an 
estimate of the expense of translating, trans- 
cribing or printing, and forwarding to the 


Registrar of the Privy Council the record 


| of the case, including a margin of Rs. 500, 


and shall furnish such estimate to the Vakee! 
or Attorney of the appellant ‘or applicant, 
who shall be bound to pay ‘into Court, within 
one month from receipt of such estimate, 
the difference between the amount thereof 
and the amount already deposited, if any ; 
provided that the appellant, within. two 
weeks after his making payment, shall be af 
liberty to object to the estimate and to obtain 
the order of the Court on such objection, 

VII, —The application for estimate shall 
state whether or not the transcript is to be 
printed in India. 


VIIT.—Ordinarily the whole record shall 
be transcribed with the following excep- 
tions :— 

First.—Such formal documents as are 
directed by Clause 2 of Her Majes- 
ty’s Order in Council, dated 13th 
June 1853, to be excluded, and 
whereof the omission is to be 
certified in the second iudex. 


Second.—Such papers ag the.parties may 
agree to omit. 


Third.—Such accounts or portions of ac- 
counts as the Registrar or other 
Officer empowered for that pur- 
pose may consider unnecessary, 
and as the parties may not have 
specifically prayed tó include by. 
application to the proper officer 
‘within one month from the filing 
of the petition in respect of the 
appellant, and from receipt of 

' notice in respect of the respondent. 
Provided that neither of the parties 

: shall be at liberty -to apply—for-the - 

inclusion of. any: account or part 


of an account which bas not been 
marked or endorsed as an exhibit 
„under the 39th or 132nd Sections 
of the Code of Civil Procedure, 
unless with the special leave of the 
Court on motion made for that put- 
pose. Provided also that if any 


party shall apply to have included 


in the transcript record any ac-. 


counts or documents which the 


Registrar or other Officer may con- 


sider unnecessary, such document 
‘shall be translated and transcribed 
as an appendix to the transcript 


with a note of the circumstance. 


{X.—All documents which are not ori- 
ginally in the English language, and which 
have not been translatéed for the use of the 
Court, shall be translated into English, and 
all translations madé or used shall be revised 
and certified by the Sworn Examiner. 


é 


X.—An index of all the documents in- 
eluded in the transcript shall be prepared 
and annexed to the record in the form now 


in use, .and.shall be followed by a list of all 


other papers, documents, and exhibits in the 


cause not included in the transcript: the 
draft of this index; instead of a Vernacular 
list of papers (as hitherto supplied), shall be 
furnished to the -parties, who shall be at li- 
berty to object thereto within three weeks 


from date of receipt. 


In fhe index and transcript, the papers 


shall be placed in the following order :— 


Plaint. 
Written statements. 
Examination of parties of their Agents, 


[ Se. 
Orders of attachment, &c, (if any) 


Injunctions. 


obtained before judgment, 
Issues framed (if any). 
Exhibits of plaintiff, 
of defendant. ` 





Depositions of witnesses for plaintiff. 
-—— for defendant. 
Report of Commissioner (if any) with 
maps, depositions, &c., annexed. 
Judgment and decree. 
Memorandum of appeal. 
Cross-appeal or memo. of objections 
under Section 348 (if any). 
Proceedings in Appellate Court (if any). 
J udgment and decree of that Court. 
Appendix (if any). 
List of papers omitted under Clause 2 
of Her Majesty’s Order in Council, 
and under the 8th of these Rules. 


XI.—The following charges shall be pays 


able in respect of the matters specified :— 


Rs, As, P, 

Estimate of costs . 160 0 
Translation of Vernacular portion of 

record, per 1,000 words ... 610 8 

Examination of ditto oes wo 3 5 4 
Copying English portion of record, 
for every 1,440 words, or part there- 

of 46 Sis; eee T „œ 100 


Examining ditto; for every 1,440 

words, EC, ... si | ois wo 080 
Transcribing (one copy) per folio of 

T2 words se wee na iC 


(or at the option of spodi 
Printing (55 copies), per printed 
page ... ss ses sis æ 3 8 Q 
Examination of transcript record, for 
every 72 words or part thereof .. 0 1 0 
Ditto correction of the Press, for 
every 1,125 words ee se .~ 100 
Certifying two copigs of printed re- 
cord, for every 10 printed or ma- 
nuscript pages, or part of 10 pages 1 0 0 
Preparation of Index, for every 10 


papers, or part of 10 papers .. 2 0 0 


The above rates will be subject to alter- 


ation. 


XII.—The estimate shall include these 
several matters, and be framed in accordance 
with the charges above specified ; and any 
appellant who has filed his petition of ap- 
peal shall be deemed to have incurred the 
charge for the preparation of an index and 
estimate, whether the appeal be admitted or 


not. 


XITI.—If at any time after the admission 
of the appeal, but before the transmission 


of the record to England, it be shown to the 


satisfaction of the Court that the security | 


given by the appellant is insufficient ; or it 
should appear to the Court that further pay- 
ment is required for the purposes of the 
transcript, the Court may call on the appel- 
Jant to furnish other and sufficient security, 
= or to make the required payment within a 
time to be limited ; and if the appellant fail 
to comply with such order, the proceedings 


shall be stayed, and the appeal shall not 


proceed without an order of the Judicial 
Committee, and in the meantime execution 


of the decree of the High Court shall not 


be stayed. | 


XIV.— When the record has been trans- 
mitted to the Privy Council, the appellant 
may obtain a TAT of the balance, if any 
of the amount which he has paid into- Court 
under Rules IV and VII. 


XV.—The foregoing Rules shall take 
effect from and after the 15th August next, 
all previous rules, including those made by 
the late Sudder Court by a Resolution, 
bearing date 7th December 1858, being 
aaa and rescinded, and shall apply 
to all petitions now pending for the admis- 
sion of an appeal to Her Majesty in Council, 
as if the same had been presented on the 
said 15th day of August. 

(Sd) R. COUCH. 

9 G. LOCH. — 

5 H. V. BAYLEY. 

» J. P. NORMAN. 

» E B. KEMP. 

» L.S. JACKSON. 

„J. B. PHEAR. 

» E. JACKSON. 
W. MARKBY. 
DWARKANATH 

MITTER. 

» >C. HOBHOUSE. 
80th July 1870. 
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Rules regarding Regular Appeals 
valued at 10, 000 rupees and up- 
“wards. | 


The following Rules shall apply to all 
- Regular Appeals, the value of which is Rs, 
10, 000 and upwards, which may be filed 
on and after the 14th day. of November now 
next ensuing, 


l. Within three weeks after the date of 
the notice of the arrival of the record of 
the suit, the appellant shall deliver to the 


Deputy Registrar, or to such other Officer | 


as the Chief Justice may direct, a list in 
- writing in the English language, dated and 
signed by such appellant or his Advocate or 
Vakeel, of such of the documents and de- 
positions of the witnesses, or of such portions 
thereof, as he-requires to have inserted in the 
paper-book, 


2. Any party, respondent, or his Advo- 
cate or Vakeel, may inspect and take a copy 
of such list at his own expense. 


3. Within ten days after the date of such 
list, each party, respondent, shall deliver to 
the Deputy Registrar, or to such other 
Officer as the Chief Justice may direct, a 
list in writing in the English language, 
signed by himself or by his Advocate or 
Vakeel, of such of the documents and de- 
position of the witnesses, or of such portions 
- thereof as he requires to have inserted in the 
paper-book, -Where.several respondents ap- 
pear by one Vakeel or Advocate, one list only 
need be filed ; and it will not be necessary 
for the respondents to set down in this list 
any document or deposition or portion thereof, 
which the appellant has set down in his 
own list. But if auy respondent considers 
- that any document or, deposition or portion 
thereof set down in the appellant’s list is 
unnecessary, he is required. to specify the 


same in his list, and to state that he objects 


to the translation and printing thereof. 


4. If the suit has been already before. 
the Court on appeal, the appellant shall so 
state in his petition of appeal; and each 
member of the Court shall be furnished 
with a copy of the paper-book printed on 
the former occasion. Notfing printed in 
the former book shall be again printed ; but 
in the new book a.reference shall be made to 
the page in the former book in which the. 
paper is to be found. 


5. Immediately upon the receipt of each 
list, the Officer whose duty it is to receive 
the same shall make and deliver to the party 
furnishing the list an estimate of the costs 
of transcribing, translating, printing, and 
preparing the documents and depositions of 
witnesses or portions thereof required by 
such list, excluding from such estimate the 
plaint, written statements, issues, judgment 
of the lower Court, and grounds of appeal ; 
and’ the parties furnishing the list must, 
within one week after the delivery of the 
estimate, deposit with the Accountant of 
the Court the amount of such estimate ; and 
in case of any party failing to do so, it shall 
be competent to the Court to treat him as- 
in default. 


6. If it shall be ascertained at any time 
that the sum deposited by any of the parties 
will not be sufficient to cover the actual costs - 
iacurred in respect of the papers specified’ 
in the list furnished by him or them respec- 
tively, the difference shall be estimated by’ 
the proper Officer, and shall, on demand, be 
paid by the party whose deposit is insuffi- 
cient, and if not paid within one week, none 
of the papers required by such party shall 
be inserted in the paper-book. 


7. If the sum deposited by any of the 
parties shall exceed the actual costs incurred 
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in respect of the papers specified in the list | contained in the paper-book, shall be read 


furnished by him or them respectively, the 
difference shall be returned as soon as the 
actual costs incurred are ascertained. 


8. The Court may at any time, upon 
sufficient cause shown or by consent of par- 
ties, enlarge the time for furnishing any list 
or making any Geposit required by these 
rales. 


9. A separate account shall be kept of 
the cost of transcribing, translating, and 
printing, (1) the plaint, written statements, 
issues, judgmeut of the lower Court, and 
grounds of appeal; (2) the documents and 
depositions of witnesses or portions thereof 
required by the appellant; (3) the docu- 
ments and depositions of witnesses required 
by each of the respondents, and not required 
by the appellant. 


10. The Deputy Registrar, or such other 
Officer as the Chief Justice shall appoint, shall 
cause the documents and depositions or por- 
tions thereof so required by the said lists, and 
in respect of which the proper deposit has 
been made, to be (where necessary) translated 
into English, and shall cause the same to 
be printed, together with such lists and the 
grounds of appeal, all which, when so printed, 
shall form the paper-book to be used by the 
Court at the hearing of the appeal. 


11. If there be cross-appeals against the 
same judgment, complete lists shall be filed 
by all the parties in each appeal, and the 
Deputy Registrar, or such other Officer as 
aforesaid, shall, subject to the order of the 
Court, determine in what ‘proportions the 
deposits are to be made. Nothing shall be 
printed twice over; but a reference shall be 
inserted in the proper place showing where 
a document not printed is to be found. 


12. No document. or deposition of any 


at the hearing of the appeal without the 
special leave of the Court. It shall be 
competent to the Court to order such docu- 
ments to be translated and transeribed or 
printed at the cost of the party requiring 
the same to be read. 


13. The costs of transcribing, translating, 
and printing the documents and depositions of 
witnesses or portions thereof required by the 
several parties, other than the plaint, written 
statements,. issues, judgment of the lower 
Court, and grounds of appeal, and the costs 
of preparing the paper-books, shall be costs 
in the appeal, unless the Court hearing the 
appeal shall otherwise direct. 


14. The costs of transcribing, translating, 
and printing the plaint, written statements, 
issues, judgment of the lower ‘Court, and 
grounds. of appeal, shall not ordinarily be 
costs in the cause ; but if the Court hearing 
the appeal shall consider that any portion 
thereof was unnecessary, and ought not to 
have been required, it shall so certify, and 
the costs of such portion shall be paid by 
the party requiring the same. 


R. COUCH. 

G. LOCH. 

H. V. BAYLEY. 

J. P. NORMAN. 

F, B. KEMP. 

L. S. JACKSON. 

J, B. PHEAR. 

E. JACKSON. 

W. MARKBY, 

DWARKANATH 
MITTER. 

C. HOBHOUSE, 


witness or portion thereof, which is not 8rd September 1870. 
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Scale of fees for search, &c:; in the 
offices of the High Court, appellate 


side. ` | 
- Notification. 


(Appellate side.) 


Ir is-hereby notified that, with the sanc- 
tion.of his Excellency the Governor-Gene- 
ral: in Conneil, the following scale of fees 
hns been introduced into the offices of the 
High Court on its appellate side; and that 
they will be chargeable from and after this 
date, viz., the 14th November 1870.. 


Table of fees. 
Rupees 

For any Search in the offices, Re- 

cord Rooms, and Books or Re- 

gisters of the Court 100 
For taking Solemn declaration or 

affidavit before the Deputy Re- 

gistrar | 2 0 0 
For a certifiente of enrolment as | 

pleader of the High Court .. 50 0 0 


By order, &e. 
(Signed) F. B. PEACOCK, 


Registrar. 
The 14th November 1870. 
= AS 


Hules regarding costs in suits in 


formâ , pauperis instituted in the 


original side of the High Court. 
High Court, Original Jurisdiction. 


In suits in formå pauperis brought under 
-` the provisions of Chapter 5 of Act VIII of 
1859* no costs will be allowed to the ‘pauper 
against the opposite party unless by -special 
order, l 


= re 


ve me 
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2. No fees shall be payable by a pauper 
to his Counsel or attorney, nor shall any 
such fees be allowed on taxation of costs 
against the opposite party, ilesa: by special 
order of the Judge who tries the case. 

(Signed) We NORMAN. 

G. LOCH. 

H. V. BAYLEY. 

F. B. KEMP. 

L. S. JACKSON. 

J. B. PHEAR. 

. E JACKSON. 

W. MARKBY. 

F. A. GLOVER. 

DWARKANATA 


w 
kad 


MITTER. 
W, AINSLIE. 


p 
Y 


The 25th November 1870. 


xeculations as to the examination of 
persons desirous of being admitted 
attorneys of Her Majesty's High 
Court of Judicature at Fort William 


in Bengal. | 


1.—AN examination for the admission of 
‘attorneys shall be held half-yearly on such 
days as the examiners, or any five of them, 


shall appoint. 


2.—Every person applying to be admitted 


l an attorney of the High Court shall, within 
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two weeks before the 1st of Jauuary, or the 
Ist of July, leave, or cause to be left, with 
the Registrar of the High Court, in case the 
applicant’s qualification for admission depends 
on his service to an attorney, hia articles or 
contracts of serce, properly stamped ( if 
entered into since the General Stamp Act, 
1869, ) and also any assignment which may 
have been made thereof, together with an- 
swers to the several questions hereunto an- 
nexed, signed by the applicant and also by 
the attorney or attorneys with whom he 
shall have served his clerkship, or if his 
qualification depends upon his being an 
attorney or solicitor of Her Majesty’s Supe- 
rior Courts of Law or Equity in England or 
in Ireland, or the High Court of Madras or 
Bombay, due and suficient proof of his ad- 


mission in such Court. 


3.—In case the applicant shoald show 
sufficient cause to the satisfaction of the ex- 
aminers why the second regulation cannot 
be fully complied with, it shall be in the 
power of the. said examiners, upon sufficient 
proof being given of the same, to dispense 
with any part of the second regulation that 


they may think fit and reasonable. 


4,—The applicant shall at the same time 
in all cases produce satisfactory testimonials 


to his good churacter and ability. 


5,—Every person applying for admission 
shall also, if required, sign and leave, or 
cause to be lefe with the said Registrar, 
answers in writing to such other written 


or printed questions as shall’ be propos- 


ed by the said examiners touching his 
said service and conduct ; and also, if re- 
quired, attend the said exdminets person- 
ally for the purpose of giving further 
explanation touching the same, and shall al- 
so, if required, procure the attorney or 
attorneys with whom he shall have served 
his clerkship, as aforesaid, to answer either 
personally or in writing any question touch- 
ing such service or conduct, or shall make 


proof to the satisfaction of the said exami- 


ners of his inability to procure the same. 


{ 

6.—LEvery person so applying shall also 
attend the said examiners at such place or 
places, and at guch time or times, as shall 
be appointed for that purpose, and shall 
answer such questions as the said examiners 
shall then aud there put to him, by written 
or printed papers, touching his fitness and 


capacity to act as an attorney. 


7.-—Upon compliance with the aforesaid 
regulations, andif the major part of the said 
examiners actually present at and conducting 
the said examination (one of them being the 
said Registrar) shall be satisfied as to the 
fitness and capacity of the person so apply- 
ing to act as an attorney, the said examiners 
so present, or the major part of them, shall 
certify the same under their hands in the 


following form, viz. :— 


In pursuance of the rules of the High 
Court relating to the admission of attorneys, 
we, being the major purt of the examiners 


actually present at and conducting the exa- 
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mination of A B of &c., do hereby certify 
that we have examined the said A. B. as 


required by the said rules, and we do certify 


that the said A B is fit and capable to act 


as an attorney of the said Court, and that 
Weare satisfied with the assurance of his 


good character. 


Questions as to due service of articles of 


clerkship to be answered by the clerk :— 


1.— What was your age at your last birth- 
day immediately preceding the date of 


your articles ?. 


2,—Hsve you served the whole term of 
your articles at the office where the attorney 
or attorneys fo whom you were articled or 
assigned carried on his or their business ? 


and if not, state the reason. 


3.—Have you, at any time during the term 
of your articles, been absent without the per- 
mission of the attorney or attorneys to whom 
you were articled or assigned? and if so, 
state the length and occasions of such ab- 


sence. 


4.—Have you, during the period of arti- 
cles, been engaged or concerned in any, and, if 
any, what profession, business, or employ- 
ment other than your professional employ- 
ment as clerk to the attorney or attorneys to 


whom you were articled or assigned ? 


5.—Have you, since the expiration of 
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profession, trade, business or employment, 


other than the profession of an attorney or 


solicitor ? 


Questions to be answered and certificate 
to be given by the attorney or attorneys 
with whom the clerk may {have served any 


part of the time under his articles ;— 


1.—Has A B served the whole time of 
his articles at the office where you carry on 


your business ? and if not, state the reason. 


2.—Has the said A B at any time during 
the term of his articles been absent without 
your permission ? and if so, state the length 


and occasions of such absence. 


3.—Has the said A B during the period 
of his articles been engaged or concerned 
in any, and, if any, what profession, busi- 
ness, or employment, other than his pro- 


fessional employment as your articled clerk ? 


 4.—Has the said A B during the whole 
term of his clerkship, with the exceptions 
abovementioned, been faithfully and dili- 
gently employed in your professional busi- 


ness of an attorney or solicitor ? 


5.—Has the said A B since the expira- 
tidn of his articles been engaged or con- 
cerned, and for how long time, in any, and, 
if any, what profession, trade, business, or 
employment, other than the profession of 


an attorney or solicitor ? 


your articles, been engaged or concerned,,, And I do hereby certify that the said A B 
e 


and for how long time, in any and what, | has duly and faithfully. served under his 


ee n er ae 


D 


se I arg ee, 


High Court. "9 


snas 
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articles of clerkship (or assignment, as the | delivered his answers, and any candidate 


case may be) bearing date &c. for thej who leaves the room without permission 

rm therein expressed, and that heisa fit] . 
a will not be allowed to return. ; 
and proper person to be admitied an attor- 


ney. | (Signed) R. COUCH. 


Directidps to candidates. : J. P. NORMAN. 


Each anndidate on attending the place of . G. LOCH. 


examination will have a number given to ; 
, 5} H. V. BAYLEY. 
him, and will take the seat designated by 


such number. He will also be furnished M L. S. JACKSON. 


with papers of questions on the several r J. B. PHEAR. 


subjects of examination, which must be | 


answered in writing. » E. JACKSON. 


p DWARKANATH 


The answers to the questions under the 
; MITTER. 
several heads are to be written on separate 


papers, prefixing to each answer the: number 


Filed 1st ` 1870. 
of the. question, and each paper should: be iled lst December 187 


writterin a plaiw and legib} manner and 


signed; 


When the candidate has finished his , Dates of the Criminal Sessions for 1871. 


answers, he will deliver them to- the exa- | 

‘ First Criminal Sessions ... Tuesday ... 17th January. 
miner or examiners present at the examina- l 
l , ; Second ditto ditto ... Thursday... 28rd February. 
tion, together with his copy of all questions: 
No candidate is to communicate with, or Pomee SENG: UNO ‘axe MC ae saint PIC 


: : Fourth ditto ditto ... Thursday... 4th May. 
receive assistance from, any one or copy 


from the paper of another or from any Fifth ditto ditto ... Ditto . 8th June. 
body or writing, and any person who is Sixth ditto ditto .. Ditto  ...13th July. 
found to have infringed ihis rule will be Seventh ditto ditto ... Ditto ... 24th August. 


considered not to have passed his examina- Eighth ditto ditto ... Ditto  ... 2ist September. 


tion Ninth ditto ditto ... Monday ... 4th December. 
After the examination has begun no|. CALCUTTA: C. C. MACRAE, 
candidate is to leave the room (without Crown Office, Clerk of the Crown. 


permission obtained) until he shall have | The 2nd Dec., 1870. 
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The 19th December 1870. 


Special Appeals, 


Rules of Practice of the High Court, 


Appellate Side, 


From and after the opening of the Court 


onthe 4th day of January 1871, all appli- 
` cations for the admission of special appeals 


shall be presented in open Court. 
By order, &c., 
(Sd.) J. H. BELCHAMBERS, 


Depy, Registrar. 


The 19th December 1870. 
Reviews. 


EvERY application for review of judg- 


‘ment, after having been submitted in the 


first instance to the Deputy Registrar or 
other proper officer of the Court, who will 
certify whether the petitioa is within time 
and properly stamped, shall be presented, 
either by the party in person or by a vakeel, 
by way of motion in open Court to the Judges 
whose judgment it is proposed to review, or 
to the senior of them, if they should not be 
sitting together, 


This rule will take effect from the 4th of 
January next, 


By order, &c., 
(Sd) J. H. BELCHAMBERS, 


Depy. Registrar, 
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The 4th June 1870. 
r Present: 


The Hon'ble F. B. Kemp and E. Jackson, 
pba ae 


Procedure—Iagistrate of a “district 
—Complaint—Section 66, Code of 
Orima Procedure. ani 


Riin to the High Court pide Section 
434 of the Code of Criminal Procedure 
by the doe: Mudge of Beerbhoom. 


The Cee versus Omesh Chunder Chow- 
=n _dhry. i . 


bi 


A Magistrati of w district is competent, under Sec- 
tion 66 of the Procedure Code and’ the Cireular Order 
No, 6, dated the 16th March 1864 to make over a peti- 
tion presented by.a complimant for enguiry and trial 
to a Deputy Magistraté who exercises the full powers 
of a wpe mee, 


Referenca.—In jaccordance with the pro- 
visions of Section 484 Act XXY of 1861, 
J have thé honor to submit two cases tried 
by.one of the Deputy Magistrates of this 
district, ` Baboo. . Nobeen . Krishua Sirear, 
for the consideration and orders of the 
Hon’ble the Judges of the High. Court. 
In both eases the objactions have been rais- 
ed on a point of law.’ 


. The parties: in. eich case presented pe- 


titions to the Magistrate of the district, who, - 


without examining the parties and reducing 
the examination into: writing, and without 
obtaining the signatures of the complainants 
or xppending his'own signature as Magis- 
trate, referred the petition to the Deputy 
Magistrate. for trial, the said proceeding being 
contrary to the provisions of Section 66 
Act XXV of 1867. 


_, The - Deputy Magistrate proceeded to the 
trial of the | cases, ‘and i in one case convicted. 
the defendants of. rioting under Section 
147 of, the Indian Penal Code and sentenced 
them td pay fines varying in amount, and in 
default to undergo rigorous imprisonment 
for one month.. In the other case he’ con- 


victed the defendant under Section 379 ofs 


the Indian Penal Code and passed a sentence 
of one mouth’s simple imprisonment, 


‘In 


Under Section 411 Act XXV. 1861, 
neither of these orders are open to appeal. 
It is however quite clear that the Magis- 
trate acted irregularly in not recording ‘the 
examination of the complainants, as provid- 
ed for under the provisions of Section 66 
Act XXV. 1861, nor is it apparent that the 
Magistrate acted uzdef the provisions „of 
Section 66B Act VIII. 1869. 


A ruling of the High Court has also beer 
quoted by the pleader who has requested 
the reference under Section 434, and 
which similar .progeedings were held 
to be irregular, viz, the Queen versus 
Moheem Chandra Chuckerbutty and others, 
printed in the Bengal Law Reports, page 
67, Appellate Jurisdiction, Criminal, dat- 
ed Ist September 1869, and which is 
also printed in Volume XII, Weekly Re- 
porter, page 49, Criminal Ralings, Ist Sep- 
tember 1869 —Bhuggobun Chundra Poddar 
vs. Moheem Chundra Chuckerbutty. Accord- 
ing to this precedent, no complaint in either 
of the cases submitted having been made 
within the meaning of Section 66, tha 
reference of the cases under’ Section 273, 
Criminal Procedure Code, hy the Magistrate 
to the Subordinate Magistrate for trial np- 
pears to be illegal, and cousequentiy the 
proceedings of the Deputy. Magistrate being 
without jurisdiction are therefore liable to 
be quashed and the defendants discharged. 
In looking also into the evidence adduced 
on behalf of the prosecution in either case 
before the Deputy Magistrate, it can hardly 
be considered sufficient to substantiate the 
charge and support the conviction. 


Eam well aware that under Section 439 
of the Criminal Procedure Code no trial is 
liable to be set aside merely for irregularity 
of procedure, but under the precedent quoted 
above, and which appears to be directly. in 
point, I have no alternative byt to submit 


‘the two cases in question for the consider- 


ation and orders of the High Court. 
’ The two records are herewith submitted. 


Judgment of the High Court.— 


Kemp, J.—In the case referred to by the 
Judge—Weekly Reporter, Volume XII, page 
50—there was a statement, but it was not 


2 Criminal 
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such a statement as to amount to the com- 
plaint contemplated by Section 66 of the 
Code of Criminal Procedure, 


Tn the case referred to us, the Magistrate 
sent the petition presented by the complainant 
to the Deputy Magistrate who exercises 
the full powers of a Magistrate. We think 
that under Section 66 of the Procedure Code 
and the Circular Order No. 6, dated the-16th 
May 1864, the Magistrate of the district 
was justified in making over the petition 
to the Deputy Magistrate for enquiry and 
trial. > 





The 4th June 1870. 
Present : 
The Hon’ble H. V. Bayley and W. Markby, 


Judges, 
Trurder—Punishment. 
Criminal Appellate Jurisdiction. 
The Queen versus Bani Doss and others, 


Committed by the Magistrate and tried by 
the Sessions Judge of Sylhet on a charge 
of murder. 


Baboo Katli Prosunno Roy for the Prisoners. 


On a conviction for murder, the only punishments 
ag a legally be awarded are death or transportation 
or life, 


Bayley, J—Wes are of opinion that this 
eppeal must be rejected. 


The first objection taken by the pleader 
is, that whereas. the Judge and the 
Assessors referred to Section 299 of the 
Penal Cede as indicating the offence of 
which the prisoners were guilty, the con- 
viction should not have been under Section 
302, and therefore the punishment should 
not have been that for murder ; that the con- 
viction should have been of culpable homi- 
cide, and the punishment for that offence. 


In the main part of the judgment the 
Judge states that he concurs with the Aa- 
sessors in finding the prisoners guilty under 
Section 802. In another part of the judg- 
ment it is stated that the Assessors should 
consider all the prisoners as principals 772 
causing the death. It is then urged that 
this is quite compatible with their verdict 
being one of culpable homicide only. This 
is plausible but not a sound ples, for com. 


paring Section 3C 
299 there is rea. 
the term in one ¢ 
in the other * lik 


The vakeel fo 
strongly urges th: 
reason of the ev 
discrepant on ma 
much as the evide 
trate and that g 
Judge differs. 


In all the inst: 
before us, I really 
crepancy as wou 
doubt that, on ace 
the evidence of t 
believed. 


The facts shoy 
and then the ass 
light. The mean: 
ledge was the pro 
On the whole we 
that the finding c 
is wrong on the € 
reverse the Judge 
The Judge notes 
nesses as favorabl 
upon the whole fa 
comes fo an un 
Assessors against i 
for myself I bav 
that the prisoners 
guilty upon the ey 


Then it is urge 
meditation, and tl 
prisoners (Dutt a 
lighter punishment 
goes to show tha 
fatal blow, but tha 
right side and the 
point I have only 
right in his law ; tl 
in a murder are all 
the law makes no ı 
of their punishmen 
further to add thi 
two punishments fi 
and transportation 
awarded the lighter 
soners, and sitting 
the law as it is, we 
ment still lighter, 


I would reject tl 
* Markby, J—I 
Upon the facts I d 
to say anything at 


A 


Assessors agree in their conclusions after a 
careful trial of the case on the evidence, and 
no sufficient ground is shewn for us to in- 
terfere. 


As tq the ground that the Judge has over- 
looked the distinetion between the last Clause 
fo Section 299 and the 4th Clause of Section 
300, if that is made out, no doubt it would 
be a good ground for us to interfere; but I 
think we must take the judgment of the 
Judge ona whole ; and taking it as a whole, 
I think it is quite clear that he finds upon 
the evidence that the parties concerned 
knew that the blow given was such as would 
in all probability cause death. Indeed, look- 
ing to the evidence and the nature of the 
weapon used, it is impossible that he could 
have come to any other conclusion. 


As to the question of the mitigation of 
the sentence, I think that the sentence passed 
is the lowest permitted by the law, and that 
therefore we have no power to interfere. 





The llth June 1870. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Procedure— Trial of a case—HBvi- 
l dence. 


Criminal Revisional Jurisdiction: 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure by 
the Judicial Commissioner of Chota 
Nagpore. 


Kopil Nath Sahi versus Koneeram and 
others, 


Where a case which has been partly heard by one 
officer is transferred to another officer for trial, the 
latter should hear all the evidence ir the case before 
deciding it. The High Court, however, declined to 
interfere in a case of this sort, as the prisoners did not 
appeal or raise any objection to the trial on this 
ground, 


Reference.—THE reason of this reference 
is that the evidence for the prosecution and 
the defence was taken by one Magistrate, 
whilst the officer who decided it only took 
the evidence for the defence, and then de- 
cided the case on evidence not given before 
him, and on it convicted the accused. It ap- 
pears to me that such a proceeding is con- 
iragy to the provision of Section 276 of the 
Criminal Procedure Code, and that it was 


incumbent on the Magistrate, on the case 
coming into his file, to proceed in all re- 
spects as if no proceedings had been held by 
any other officer. It is, therefore, requested 
that if this view of the matter be correct, 
then the High Court will be pleased to 
quash the trial and order a new one to be 
held. 


Judgment of the High Court :— 


Jackson, J.—The Judicial Commissioner 
is quite right in stating that the evidence 
should have been all heard by one 
officer, and he should poing this out to the 
officer in fault. Butif the prisoners do not 
raise objections to the trialon this ground, 
we think we ought not to interfere. They 
have had the opportunity of appeal, and it 
does not appear that they have appealed. 


The Judicial Commissioner has not called 
upon the officer whose proceedings he States 
to be illegal for any explanation, as directed 
by this Court in such cases. 


The lith June 1870, 


Present : 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Procedture—Jurisdiction—Breach of 
the peace — Affray —Riot—Cesses— 
Sections 62 and 282, Code of Cri- 
minal Procedure. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Rungpore. 


Luchmiput Singh and Rautmul, Petitioners. 


A Magistrate cannot pass an order under Section 62 of 
the Code of Criminal Procedare, directing a person to 
abstain from a certain act or to take certain order with 
certain property, unless he is satisfied that such direc- 
tion on his part is likely to prevent or tends to prevent 
a riot or affray ; nor can he pass an order under that 
Section or under Section 282 or any other Section of the 
law, calling upon a person to enter into recognizances 
not to collect certain cesses,—though under Section 282 
the Magistrate may bind him down to keep the peace, 
if there is sufficient evidence to show that a breach of 
the peace is imminent through his acts. 


Hobhouse, J—TuE applicant before us, 
Rautmul, has been called upon by the Ma- 
gistrate of Rungpore, first of all, to take 
certain order with certain property under 
his management under the provisions of Sec- 
tion 62 of the Code of Criminal Procedure ; 
and secondly, to enter into recoguizauce 


to keep the peace in the sum of 20,000 rupees: 
The Judge was of opinion that neither of 
these orders could legally stand, and sent the 
record up to us in order that, if we should 
agree with him in opinion, we should set 
_ the orders aside. 


The first order is dated the 25th Septem- 
ber 1869, and it runs in these terms :— 


“ An order under Section 62, Code of Cri- 
minal Procedure, to issue against Raut- 
mul gomastah that, with reference to the 
Batashun Purgunnah, he is to pass such 
orders on the zemindaree Amlas, Tehsil- 
dars, Munduls, an? Putwarries so as to put 
a stop to the following exactions :—v2z., the 
collection of the Gour Gosher Khazanah. 


Shadi and Nikah Shalami. 


fines for cutting trees and firewood. 


2} 


1 » 


“2. That copies of the orders issued by 
Rautmul be filed with the papers of the case 
within one week from this date. 


“3. That a notice be also sent to the 
Cutcherry at, Kootubpore intimating that 
these collections are illegal. 


“4, Thata letter be written to Baboo 
Luchmiput Singh to the effect that the collec- 
tion of all the arrears is likely to cause a seri- 
ous disturbance in the pergunnah and tend to 
' affray and bloodshed, and that Rautmul be 
ordered to desist from the collection of the 
arrears and interest until further orders.” 


In a postscript it is added that “by ar- 
rears and interest are meant the arrears 
prior to the Bengali year 1275 up to end 
of Bengali year 1274.” 


Upon the evidence on record if would 
seem that Rautmul before us is the gomashta 
of Luchmiput Singh, the putneedar of Bata- 
shun Pergunnab, and that being such gomash- 
ta he has been in the habit of superintending 
the collections of certain cesses. The order, 
therefore, is to direct him to discontinue the 
collection of these cesses for the arrears of 
the year 1274, or up to the year 1275. 
And the reason assigned for the order is 
that the collection of the arrears in question 
was likely to cause a serious disturbance in 
the pergunnah and to tend to affray and 
bloodshed. 

By the provisions of Section 62 of the 
Code of Criminal Procedure, it is declared 
that “that it shall be lawful for any Ma- 
gistrate by written order to direct any per- 


son to'abstain from a certain act, or to take 
certain order with certain property in his 
possession or under his management, when- 
ever such Magistrate shall consider that 
such direction is likely,” in this case it 
would be, ‘‘ to prevent or tend to prevent’ 
a riot or affray. 


Supposing, therefore, in this. instance that 
under the provisions of that Section the 
Magistrate had authority to direct the ap- 
plicant before us to abstain from collecting 
the cesses in question, and thereby in the 
words of the law “ to abstain from a certain 
act, or to take certain order with certain pro- 
perty”? under his management,—supposing, 
I say, that this particular act of collecting 
cesses comes legitimately within the’ mean- 
ing of such an act as contemplated by Section 
62 of the Procedure Code, still in the words 
of that Section the Magistrate would not be 
entitled to give a direction to the applicant 
before us to abstain from such act, unless he 
considered that such direction on his part 
was likely to prevent or tended to prevent 
a riot or affray. The Magistrate affirms 
in his order that such direction was neces- 
sary for such purpose; and in the letter 
which he has addressed to this Court, he 
states that there is evidence on the record 
showing that such direction was necessary 
for such purpose. .We have, therefore, read 
very carefully’ every particle of evidence on 
the record, aud we are of opinion that there 
is no legalevidenceon the record showing that. 
the direction to abstain from the acts in ques- 
tion—the acts of collecting the cesses— 
was necessary to prevent or tended to pre- 
vent a riot or affray: for there is not on the 
record one particle of evidence to show that 
the collection of such cesses was leading or 
was likely to lead to any riot.or any affray. 


We think, therefore, that this order of the. 
28th September 1869. must be set aside; as 
not having been passed upon any legal 
evidence. 


Next in regard to. the order, also apparent-. 
ly of the 25th September 1869, to enter 
into recognizances. That order was in 
these terms :— ‘ 


“ Under - Section 282 of the Code of 
Criminal Procedure it is provided that it 
shall be lawful for the Magistrate of the 
District, whenever he shall receive credi- 
ble information that any person is likely to 
do any act that may probably occasion a 
breach of the peace, to summon such pergon 
to attend and show cause why he should be 
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required to enter into a bond with or with- 
out sureties. 


.“ The circumstances which led to the 
present proceedings have been detailed in 
` full in my letter to Baboo Luchmiput Singh, 
Roy Bahadoor, the zemindar of the Bata- 
shun Pergunnah, a copy of which will be 
filed for ready reference with the papers 
of this case. 


“While at Batashun I was unable to 
obtain any credible information against 
Rautmul, the superintendent of Baboo 
Luchmiput Singh, simply because the zemin- 
daree amlah were afraid to speak against 
him, and the ryots had no direct dealings 
with him, and therefore could only accuse 
him in general terms as the source of 
all their misfortunes, On my way back 
from Batasbun [I took the evidence of 
Gooroo Gobindo Talookdar, formerly Naib 
Peshkar of the Batashun Pergunnah under 
Rautmul. His deposition’ was taken in the 
presence of Raj -Chunder Roy, Rautmul’s 
mooktear. His statement is clear and shows 
what I all slong suspected that the orders 
for the collection of shadi salami emanated 
_ direct from, Rautmul himself. I did not 
think it possible that a simultaneous 
attempt at collecting this illegal cess in all 
the villages of the pergunnah could have 
been made, .had there not been some one 
guiding and directing the whole proceedings. 
That person there is not the slightest doubt 
was Rautmul. He admits that he was at 
the Kootubpore Cutcherry at the time of 
the Punga 28th Assar, and stayed there till 
the 24th and. 28th of Srabun when the 
Srabun kist began to be collected and with 
it the shadi salumi. He came back at the 
beginning of Bhadro, dismissed Gour Go- 
biudo Talookdar, an old servant, and 

appointed Madhub Chunder Bhadoory in his 
stead.» The evidence of Gour Gobindo is 
supported by all the facts which have been 
elicited in the coursé of the evidence taken 
by me; and I considered his evidence as 
sufficiently credible information on which 
to.summon Rautmul to show cause why 
he should not be bound down to keep the 
peace. It must be recollected that Raut- 
mul was bound down last year for the same 
act, viz., for attempting to collect this shadi 
salami. He has so far disregarded the 
orders of the Magistrate as again to attempt 
to collect this very same cess. Had not the 
term ®f ‘his former bond expired,’ I should 
have been compelled to hold it forfeited. 
As itis, Rautmul can plead nothing in his 


excuse. He only says that the ryots ought 
also to-be bound down to keep the peace, 
and gives a long list of names of villagers 
whom he considered should be thus bound 
down. And why? because they complained 
at the Cutcherry of the exaction of his 
servants, 


“As Rautmul has ever disobeyed and 
set at nought the order not to collect shadi 
salami, I consider it very likely that he 
will do so again unless bound down under 
some very heavy penalty: should he repeat 
the attempt, a breach of the peace is almost 
certain. 


“ I therefore order Rautmul to give a 
bond of 20,000 rupees not to attempt to 
collect the shadi salami from the Batashun 
ryots for the space of one year.” 


The order, therefore, is an order not in 
so many terms to keep the peace towards 
certain persons, but in the words of the Ma- 
gistrate an order upon Raut Mul “ not to 
attempt,’ under a penalty bond of 20,000 
rupees, ‘‘ to collect the shad: salami from 
the Batashun ryots for the space of one 
year;’’ and the basis of that order is that in 
the opinion of the Magistrate if that shadi 
salami be continued to be collected, then 
in his own words ‘‘a breach of the peace 
is almost certain.” Now, on turning to 
Section 282 it is clear that itis only neces- 
sary that a Magistrate should receive credi- 
ble information that a person is likely to 
commit a breach of the peace, in order that. 
the Magistrate may be justified in calling 
upon that person to show cause why he 
should not be required to enter into ‘a bond to 
keep the peace with or without sureties ; 
but when such person is called upon by the 
Magistrate to show cause why he should not 
enter into such bond and appears for that 
purpose hefore the Magistrate, then, under 
the Full Bench ruling* of this Court, it would 
be necessary that the Magistrate should have 
legal evidence before him showing that a 
breach of the peace was imminent by reason 
of the acts of the persons showing cause 
before him, before he can call upon that 
person to enter into recognizance to keep 
the peace. That is the Full Bench ruling 
as I understand it upon the words of Section 
282,—the words, namely, “If the Magistrate 
* Æ * shall be satisfied that it is necessary 
for the preservation of the peace to take a 
bond,”’ then he should make an order accord- 





* 12 W. R, Criminal, p. 60, 
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ingly, The Full Bench has ruled upon that | nor does any single person say that the 


Section, that the word “ satisfied” menns 
satisfied by legal evidence properly taken 
before him, 


. Now. the Magistrate in this case states 
that the legal evidence taken before him was 
the evidence which we have now on the 
record: before us, and especially the evidence 
of one Gooroo Gobindo Talookdar. We 
have looked through the record very care- 
fully, and we have also especially considered 
the evidence of G@ooroo Gobindo Talookdar. 
The first part of the record, consisting of 
‘ evidence on oath that was taken on the 21st 
and 22nd September 1869, relates exclusive- 
ly to the.evidence of certain ryots as to the 
collection of certain cesses by the agent of 
the landlord, and in connection with the col- 
lections of thase cesses the evidence relates 
to certain charges of extortion against cer- 
tain agents of that landlord, Now, of course, 
if the agents of a landlord or any other 
persons are guilty of the offence of extor- 
tion, even though it be in the process of 
collecting dues which ‘are legally theirs, then 
they are punishable under the proper Section 
of the Penal Code; and not only were they in 
this instance punishable, ; -but certain of those 
agents were .punished for the offence of 
extortion in the act of collecting the cesses 
in question. If those agents were acting 
under the direct instruction of Rautmul, 
the applicant before us, and the person called 
upon to enter into recognizance,—if, that is, 
that person had been found upon the evi- 
dence to be abetting the offence of extor- 
tion on the part of his agents, then he 
might have been punished under that Section 
of the Penal Code by which abetment of the 
‘offence of extortion is punishable. But he 
has not been so punished, and rightly,—for 
there is not on the record any evidence to 
show that he was a party to any such 
abetment. 


But what we have to look to here is not 
whether any extortion was committed in the 
collection of those cesses, or whether, as the 
Magistrate evidently erroneously conceived, 
those cesses were legal or illegal; what we 
have to look to is whether there is on the 
record any evidence to show that a particu- 
‘Jar person, called upon to enter into recogni- 
zance to keep the peace, was likely to commit 
a breach of the peace or to do any act that 
might probably occasion such breach of the 
peace, 


Now there is no breach of the peace 
spoken of at all in any part of the evidence, 


brench of the peace was imminent, much 
less that Rautmul was the person who was 
about to commit or who was likely to occa- 
None of the 
witnesses whose evidence was taken on the 
21st and 22nd September say so. 

It follows, 
the record any evidence to show that Raut- 


mul was a person from whom it was neces- 


sion a breach of the peace, 


therefore, that there is not on 


sary for the preservation. of the peace to 
take penal vecognizance, Neither does the 
Magistrate in so many words call upon Raut- 
mul to enter into recognizance for the pre- 
servation of the peace. What he calls upon 
him todo is something which the law does 
not in any way sanction, viz., to enter into 
recognizance not to attempt to collect cer- 
tain shadi salami cesses. Now there is 
nothing in the law, except if be under the 
provisions of Section 62, which authorizes 
the Magistrate to direct Rautmul not to col- ' 
lect the cess in question, and even the pro- 
visions of that Section would not authorize 
the Magistrate to call upon Rautmul to 
enter into penal recognizance not to commit 
the act in question. 

We are of opinion, therefore, as in the 
order passed under Section 62, so in the 
order passed under Section 288, that there 
is no legal evidence which justified the Ma-. 
gistrate in calling upon Rautmul to enter 
into the penal recognizance ia question, and 
we direct that this order also be set’ aside 
and the security bond cancelled. | 

Loch, J.—It appears to me that the Ma- 
gistrate had not authority to require the pe- 
titioner to enter into a recognizance not to 
collect certain cesses, though he might have 
been bound down to keep the peace, had 
there been sufficient evidence to show ‘that 
a breach of the peace was imminent through 
his acts. I concur with my colleague that 
the orders of the Magistrate must be ree 
versed, 


The 18th June 1870. 
` Present: 


The “Hon’ble G. Loch and Sir Charles 
Hobhouse, Bart., Judges. 


aint 4 


Whipping—Act VI of 1864. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 


by the Officiating Magistrate of Rung- 


pore. 
Ruttun Bewa versus Buhur. 


` Jhowla versus Buhur. 


Follows the Full Bench decision ruling that when a 
person who has been previously convicted (Section 4 
Act VI of 1864) is a second time convicted at one time 
of two or more offences, he may be punished with only 
one whipping in addition to any other punishment to 
which, under Section 46 of the Code of Criminal Pro- 
cedure, he may be liable, 


Hobhouse, J.—We understand’ the facts 
of this case to be these. On the information 
“of one Ruttun Bewa, a person of the name 
of Buhur was found guilty of an offence 
within the meaning of Section 457 of the 
‘Tudian Pedal Code. Again, on the informa- 
‘tion of one Jhowla, the same person Buhur 
was found guilty of an offence within the 
meaning of Section 411 of the Indiun Penal 
Code. The Deputy Magistrate who tried 
the two cases tried them apparently on the 
‘game day and at the same time, and on the 
4th February 1870 passed a sentence upon 
the prisoner Bahur of two years’ rigorous 
imprisonment aud thirty stripes in each-case. 
An appeal was made to the Judge in the 
case of Ruttun Bewa, and on that case the 
Judge very properly upon the record saw 
no reason for interfering, and dismissed the 
appeal. It is not certain whether any appeal 
was made to the Judge in the case of Jhowla 
versus Buhur. But whether that was so 
of not, one thing is certain, and this is that 
the sentence of whipping in that case has 
not been carried out upun the prisoner. The 
Magistrate therefore points to the Circular 
Order No. 2 of the 6th April 1868*, and, 
apparently, though he does not say so, wishes 
us to set aside so much of the sentence 
passed against the prisoner Buhur in the 
case in which he was charged on the inform- 
ation of the complainant Jhowla as directs 
that he be whipped onthe ground ; that tha 
paré of the sentence is illegal. : 





* 9 W, R; Criminal Circulars, p, 3, 


On referring to the Circular in question, it 
would appear that it has been decided by 
the majority of the Judges composing the 
Full Bench of this Court*—“ that when a 
person who has been previously convicted 
of any offence is a second time convicted 
at one time of two or more offences, he may 
be punished with one, but only one, whipping 
wn addition to any other punishment to 
which, under Section 46 of the Code of Cri- 
minal Procedure, he may be liable.” 


In this case the pris#her Bulur was a 
person who had been previously convicted. 
He was therefore rightly sentenced on the 
first information, that of Ruttun Bewa, to 
stripes in addition to imprisonment. But 
under the ruling of the Full Bench in ques- 
tion, so much of the sentence on the second 
information against the same prisoner the 
information of Jhowla, as went to inflict 
stripes upon the prisoner, was illegal. 


We therefore direct that so much of the 
said sentence be set aside, and that the Mu- 
vistrate be informed that the sentence of 
whipping in that case must not be carried 
out upon the said prisoner. 





The 25th June 1870. 


Present : 
The Hon’ble L. S. Jackson and F. A. Glover, 
` Judges. 
Procedure — Previous conviction — 


Evidence—Section 75 Penal Code. 
Criminal Appellate Jurisdiction. 


The Queen versus Naimuddi Sheikh alias 
Abbas Sheikh. - 


Committed by the Magistrate and tried by the 
Additional Sessions Judge of the 24-Per- 
gunnahs on a charge of cheating. 


To warrant a sentence awarding additional punish- 
ment under Section 75 of the Penal Code as on a second 
conviction, the evidence that there was a previous con- 
viction against the accused under the Penal Code must 
be clear and precise. 


Glover, J.—THE conviction ‘in this case 
must stand as the trial was held with a 
Jury, and there is no point of law involved 
which affects the conviction. 


But the additional punishment awarded 
by the Additional Sessions Judge under Sec- 
tion 75 Penal Code does not seem to be 


a 


* 9 W, R, Criminal Rulings, pe 41, 
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warranted by the evidence. There was no 


record of any previous conviction put in on 
the trial, nor was there any previous evi- 


‘dence of the fact before the Sessions Judge. 


Two witnesses depose vaguely that the pri- 
soner had been twice convicted of extortion, 
but they mention nodates and do not produce 
any record of those convictions. Before 
the Magistrate there wasa statement made 
by one of these witnesses, Ishan Chundro 
Dutt, that the prisoner had been convicted 
of the offence of extortion in 1859 ; but if 
this were so, it would not bring the prisoner 


within the provisions of Section 75 of 


the Indian Penal Code—the previous offence 
having been committed before Act-XLV of 
1860, the Indian Penal Code, came into 
operation. 


The witnesses examined before the Ses- 


sions Judge speak only to the offence of 


extortion. There appears, however, to have 
been sohe evidence taken before the ‘com- 
mitting officer as to the conviction of the 
prisoner on charges of theft since tlie Penal 
Code came into operation ; but the question 
was.vot raised before the Sessions Judge, 


nor was any evidence given in respect of 


such conviction at the trial. 


The enhancement of punishment by the 
Sessions Judge proceeds solely on the ground 


` thet the prisoner had been previously con- 


victed of extortion, so that, ifit be admitted 
that the evidence was sufficient to prove 
that fact which we should not be disposed to 
grant, it remains that that conviction having 
accrued previous to the Ist of January 1862 
would not bring the prisoner under the 
provisions of Section 75. 


So much of the Sessions Judge’s order 
as enhances the punishment under that 
Section isannulled. The sentence of seven 
years’ rigorous imprisonment for the offence 
of cheating under Section 420, Penal Code, 
will stand. 


The 25th June 1870. - 
. Present : 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Procedure—Magistrate of a District 
—Discharge — Gomplaint — Section 
435 Act VIII of 1869. 


Criminal Revisional Jurisdiction. 
Revision of proceedings in the case of 


The Queen versus Heera Lall Singh and | 
others. 


Mr. Hyde and Baboos Jadub Chunder Seal 


and Mohinee Mohun Roy for the prisoners. 


A Magistrate of a District has power under Section 
435 Act VIII of 1869 of dealing with cases triable by a 
Court of Sessions or by a Magistrate of a District, in 
which an accused has been discharged by any Magia- 
trate, and with cases in which a complaint has been 
dismissed without enquiry, provided that the pro- 


ceedings were held by a Subordinate Magistrate ; but 


quere, whether in such cases he ought to order a 


commitment to the Sessions or a new trial before 


another Magistrate, 


Jackson, J.— Tux petitioners were charged 
with an offence under Section 148, ° Indian 
Penal Code, which is an offence triable be- 
fore the Court of Sessions or the Magistrate 
ofa District. The chargein the first in- 
stance was preferred before Mr, * * ¥*, 
who seems tobe a Subordinate Magistrate. 
This officer, after examining certain wit- 
nesses, discharged the accused. The case, 
however, being brought to the notice of the 
Magistrate of the District, Mr. Hankey, 
he was of .opinion that the proceedings 
of the Subordinate Magistrate had been 
hurriedly and carelessly taken, aŭd ob- 
served that the complainant was entitled to 
bave his witnesses examined ; and he, there- 
fore, acting under the powers conferred by 
Section 435 of Act VIII of 1869, ordered a fur- 
ther enquiry into the complaint, and directed 
that the case be -made over for trial to an- 
other Magistrate, who, as I understand, exer- 
cises the full powers of a Magistrate. That 
Magistrate convicted the accused and sentenc- 
ed them to imprisonment and fine. The ac- 
cused appealed to the Court of Session object- 
ing, amongst other things, to the proceedings 
on the ground that they were not warranted 
by Section 485. The Sessions Judge, how- 
ever, overruled this objection, and going into 
the merits of the case confirmed the conyic- 
tion and sentence. The case is now brought 
before this Court under Section 404 of the 


Uode of Uriminal Procedure, and we are 
asked to set aside the proceedings of the 
Magistrate on. the. ground of their being 
contrary to law. 


, It is’ contended that the Magistrate of 
the District was not warranted in dealing 
with this case as one which had been dis- 
missed without inquiry. It is further con- 
tended that, supposing the Magistrate to 
have been authorized to deal with the case, 
the only order that he could make was an 
order of commitment to the Court of Ses- 
sion. 


The Magistrate, under the amended Sec- 
tion 435, -has like the Court of Sessions 
power of dealing with cases in which an 
accused has been discharged by any Magis- 
trate, and also cases in which a complaint 
has been dismissed without enquiry, always 
under the condition that the Magistrate 
whose proceedings are the subject of notice 
is a Subordinate Magistrate. The Magistrate 
of the District has dealt with the case as if 
the complaint had been dismissed without 
enquiry, andthe Sessions Judge takes the 
same view of the case. 


- There is authority in aruling (which, 
though perhaps not a judicial ruling of this 
Court, is contained in a letter written by 
way of direction to a Sessions Judge) 
which is to be found in III Weekly Report- 
er, p. 21, for saying that a complaint dis- 
missed without sufficient and full enquiry 
may be considered as dismissed without 
enquiry. I am inclined to think that this 
authority warranted the Magistrate of the 
District in dealing with the case as he did. 
If not however, it is clear that he would 
still have authority to order a commitment, 
‘or do whatever is implied in the term “ like 
‘powers,” and a question may arise what 
precisely is contemplated by those words, 
namely, whether it is intended expressly to 
limit the Magistrate of the District to 
order acommitment to the Court of Session, 
or to enable him by analogy to take order 
for the trial of the case before some com- 
petent Court of criminal jurisdiction. I 
incline upon the whole to the construction 
that a Magistrate is bound to order a com- 
mitment, and is not authorized to order a 
trial before another Magistrate. 


But whatever view may be taken‘ of the 
megning of this part of the Section, I think 
‘we are precluded from disturbing the pro- 
ceedings of the Court below, by reference to 


fa 


Sections 426 and 489 of the same Act. Sec- 
tion 426 says :—“ No finding or sentence 
“ passed by a Court of competent jurisdiction 
“ shall be reversed, or altered on appeal or 
“ revision on account of any error or defect 
** either in the charge or in the proceedings 
‘Con trial, unless the accused person shall 
“have.been sentenced, to a larger amount 
“of punishment than could be awarded for 
‘‘ the offence of which, in the judgment of 
“ the Appellate Court, the accused person 
“ ought upon the evidence to have been 
“ found guilty ; or unless in the judgment 
“of the Appellate Court the accused person 
“ shall have been prejudiced by such error 
“or defect ;” and Section 439 provides :— 
“ No trial in any Criminal Court shall be set 
“ aside, and no judgment passed by any 
“ Criminal Court shall be reversed, either 
“on appeal or otherwise, for any irregularity 
“in the proceedings of the trial, unless 
“ such irregularity have occasioned a fuilure 
“ of justice.” 


In this case the parties appeared to have 
been tried and convicted by a Court of com- 
petent jurisdiction. It seems to me that unless 
we are of opinion that the irregularity, sup- 
posing an irregularity to have occurred, had 
been productive of failure of justice, we 
ought not to set aside the trial or to reverse 
the sentence by way of revision. It is not 
shown that anything of the sort has occur- 
red ; and I think, therefore, that this appli- 
cation must be disallowed. 


` 





The 30th June 1870. 
Present : 


The Hon’ble L. S. Jackson and F. A. Glover, 
Judges. 


Procedure — Confession — Evidence — 
Magistrate’s attestation. 


Committed by the Magistrate and tried by 
the Sessions Judge of 24-Pergunnahs on 
a charge of murder. 


Criminal Appellate Jurisdiction. 


The Queen versus Misser Sheikh and 
another. 


Mr. H. E. Mendies for the prisoners. 


It is not necessary for a Sessions Judge to read out to 
prisoners confessions made by them before a Magistrate 
and ask them if they have any objection to the recep- 
tion of these confessions. The examination of pri- 
soners before a Magistrate is to be received in evidence, 
and the attestation of the Magistrate is primd fucie 
proof of the circumstances. 


T 


“ Jackson, J.—It’ seems’ to: me no case is 
madé'out for disturbing the conviction and 
sentence of the Court below. - The circum- 
stances are, I think, stated fairly and properly 
to the Jury. ‘The Judge told them that the 
two prisoners, who were the only other male 
adults residing the village, were the only 
persons on whom suspicion could fall. That 
was the Judge’s opinion, and it seems a very 
natural suggestion to make to the Jury ; but it 
was one upon which the Jury would exercise 
their own judgment. This was a circum- 
stance alleged by way of corroboration of- the 
‘evidence given by the approver witness, 


In addition to that, it seems there were 
- confessions made by the prisoners themselves 
before the Magistrate. Stronger corrobora- 
tion than this it is difficult to conceive. 


In respect of these confessions, an argu- 
“ment is advanced to the effect that it was 
the ‘business of the Judge to read out the 


confessions to the prisoners at the trial, and’ 


specifically to ask them whether they had 
‘any objection to the reception of those con- 
fessions, 


I am not aware that there is any warrant 

for this contention. The Code expressly 
declares that the examination of the prisoners 
is to be received in evidence ; and that the 
-attestation of the Magistrate (which is to be 
received without formal proof, unless the 
Court doubt its genuineness,) is primd facie 
‘proof of the circumstances. It seems that in 
this case the prisoners had no objection. 
They said nothing upon the subject, and 
called for no witnesses. 


' I think the appeal must be rejected. 
Glover, J.—I concur. 





The 2nd July 1870. 
Present: 


The Hon’ble J. B. Phear and . Dwarkanath 
Mitter, Judges. 
FProcedure—Conditional pardon— Ex- 
amination before Magistrate—Cer- 
tificate — Evidence — Sections 205, 
211, and 266, Code of Criminal Pro- 

cedure. 
Criminal Appellate Jurisdiction. 
The Queen versus Petumber Dhoobee. 


Committed by the Magistrate, and tried by 
by the Sessions Judge of Tipperah, on 
a charge of murder. 


=¢ ‘ wo’ 7 " ‘ 

Where a person to whom a tender of conditional par- 
don has been extended is considered by the Sessions 
Judge not to have conformed. to the conditions under 


which pardon was tendered, the Sessions Judge, 1n @x- 
ercising the power given Him by Section 211 of the 
Code of Criminal Procedure, ought not to try him along 
with the prisoners in whose case he has already given 
testimony. A 


Where a statement made by a prisoner beforoa Magis- 
trate, though signed by the Magistrate, does ‘not contain’ 
the certificate directed by Section 205 of the Code of 
Criminal Procedure, it does not of itself constitute primé 


facie evidence of the examination within the meaning 


of Section 366 of that Code; and if other proof is not 
given to show that the statement was made by the 
prisoner before the Magistrate, the statement is not ad- 
missible ag evidence at the Sessions. 


Phear, J.—We agree with the Judge 
that this is a most unsatisfactory case ; but 
we think that part of this result is due to 
the mode in which it has been carried 
through the Sessions Court. It was cer- 
tainly, to say the least of it, unfair to put 
Ishoree on her trial together with the other 
prisoners in the course of whose trial, al- 
ready commenced, she had given testimovy 
as a witness under oath. The consequence 
of such a proceeding as this was necessarily, 
as far as the Assessors were concerned, that 
she was ‘in truth put to trial upon evidence 
partof which she had given herself ; for the 
statements which she -had made before tha 
assessors involuntarily when under examina- 
tion, and her behaviour at the time, could 
not possibly be without effect upon their 
minds when they came to consider her case. 
And; moreover, if other evidence had been . 
taken before her own, so far as that may have 
borne against her, if was not properly material 
upon which to try her case, because she had 
no opportunity of cross-examining. Doubt-. 
less the Court of Sessions had power under 
Section 211, upon its being made to appear 
to it that Ishoree in giving her evidence had 
not conformed to the conditions under which 
her pardon was tendered, to withdraw that 
pardon and to direct her commitment for 
trial; Whether mere belief on the part of 
of the Judge, drawn from the behaviour of 
the witness that he is not speaking the ‘truth 
at the Sessions trial, is sufficient to satisfy 
the terms of the Section may be doubted. 
But at any rate the Judge should have taken 
care that Ishoree was tried independently 
of the prisoners in whose case she had al- 
ready given testimony, and so have pre- 
vented all matter of prejudice arising from 
this course, not only to herself, but to thêm, ' 


It is clear that much of the disinclination 
on the part of the Court to extend to Pe- 
tumber the same favorable construction of 
the evidence which had been made in favor 
of the other prisoners, arose from the cir- 
cumstances that Ishoree appeared to be 
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nearly connected with Petumber, and had, 
as the Court thought, made an exhibition 
of prevarication and falsehood in the witness- 
box. We cannot help thinking that Petum- 
ber has been prejudiced by the circumstance 
that Ishoree was removed immediately from 
the witness-box to the dock. 


` If we look into the grounds given by the 
Judge and Assessors for convicting Petum- 
ber, we find that the evidence given against 
him in no way differs from the evidence 
which was given against the other prisoners 


(and whieh was disbelieved by the Judge so 
far as it affected them), excepting only’ that 
he made some statement before the Deputy 
Magistrate, which the Court considered ‘to 
be sufficient to corroborate as against him 
the other evidence given in the case. 


Now, in the first place, we fail to discover 
from the record that any legal evidence was 
before the Court of Sessions, of that whieh 
was stated by Petumber before the Deputy 
Magistrate. There appeats to be a version 
of what he there stated purporting to be 
signed by.the Deputy Magistrate. But this 
does not contain the certificate which is 
directed to be given by Section 205, Crimi- 


nal Procedure Code,—a certificate under the’ 


signature of the Magistrate to the effect that 
the examination of the prisoner was held in 
his presence and in his hearing and containing 
accurately the whole of the statement made 
by the accused person. An examination go 
signed by the Magistrate and so certified, 
may no doubt be given in evidence at the 
trial of the Court of Sessions against: the 


prisoner ; and in that case the attestation of 


the Magistrate is sufficient primê facie 
proof of the examination. . But if this cer- 
tificate is absent, the alleged examination 
does not bear on its face the proof: which 
the law requires, and does ‘not of. itself, . we 
-think, constitute primé facié evidence within 
the meaning of Section 366, because the 
Siguature alone of the Magistrate is not the 
attestation which that Section contemplates. 
No-doubt the contents of this writing might 
otherwise by proper proof have been shown 
to be the statement which the prisoner made 
before the Magistrate...But it does. not 
appear that this course was taken at- the 
trial, But even if the examination without 
this certificate be in its nature admissible, 
‘without further proof; as evidence against 
the prisoner, we cannot-find anything in’ the 


record or in the judgment of the Sessiong 


Judge to show that it was, in fact, put in as 
evidence before the Court of Sessions, 
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On the other hand, it does appear from the 


notes of the Judge, appearing at the commence- 
ment of the proceeding in the margin oppo- 


site to the plea of the prisoner Petumber, 
that some statements of his made before the 
Deputy Magistrate were brought under the 
notice of the Court. The statements go further 
than that which appears as the examination 
of the prisoner signed by the Magistrate, and 
so far as we can see they must have been 
irregularly admitted. But, moreover, if the 
Statement of. the prisoner before the Magis- 
trate, which the Judge refers to in his judg- 
ment, really were properly before the Court, 
it does not seem tous that it affords the 
corroboration which the Judge considers it 
fo amount to. Putting it on one side, the 
rest of the evidence goes to make out that 
the prisoners, Chundernath being at the 
head of them, with other persons commenced 
beating Jaffir and Lochun in Lochun’s house ; 
that they then dragged Loehun and Jafir 
from Lochun’s house to Ishoree’s house where 
Jaffir called for some water.; that upon this 
symptom of life on the part of Jaffir, Chun- 
dernath called out “ Jaffir is still alive, beat 
him,” and then Takoo Mahomed stamped on 
him and killed him. This story has been 


disbelieved by the Judge and Assessors go far 
as if affects the three prisoners other than 


Petumber. They, therefore, think that the 
witnesses spoke falsely and could not be 
depended on. This story implicates Petum- 
ber in the criminal act neither more nor 
less than it does Chundernath and the others. 
Why then is it to be believed as against him 
while it is disbelieved as against them? The 
reason is that the Judge thinks the statement 
of Petumber corroborates the story as against 
himself. 


Now, this statement is that he was asleep 
in his own house and was awakened by hear- 
ing a noise and tumult outside ; that he went 
out and saw Chand Gazee and several other 
persons beating the deceased; that he began 
to give dohai; that the deceased caught hold 
of his hair, and he, Petumber, gave him 
a blow telling-him ‘‘ I came to your rescue ; 
why are you assaulting me ?”. This does not 
corroborate any ‘statement of the other 
witnesses other than the implied statement 
that Petumber was present near Ishoree’s 
house just about the time when the last 
blow was given to Jaffir. It is quite incon- 


sistent with these statements in al! other 


respects. ‘Taken by itself, it shows no crimi- 
nality on the part of Petumber ; and we think 
that it does not so correborate the evidence 
of the other witnesses upon whose testi- 
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mony alone his‘criminality must rest, as to 
make them worthy of credit on those points, 
where otherwise they deserved to be dis- 
believed. The conviction must therefore be 
set aside, and the prisoner must be discharged. 





The 2nd July 1870. 
Present: 


"The Hon'ble F. fe Kump and E. Jackson, 
Judges. 


Procedure — Transfer of case—Sec- 
tion 36, Code of Griminal Procedure. 


Criminal Revisional Jurisdiction. 


Revision of proceedings in the case of 
The Queen versus Nobocoomar Banerjee. 


Although Section 36 of the Code of Criminal Pro- 
cedure does not require a Magistrate to state his 
reasons for transferring a criminal case from a Court 
subordinate to bhim to his own or to any other subor- 
dinate Court, the High Court set aside an order of a 
Magistrate transferring a case after the subordinate 
Magistrate before whom it was had taken the evidence 
for the prosecution and had expressed an opinion un- 
favorable to the prosecution, 


Kemp, J—Tse prisoner in this ease is 
one Nobocoomar Banerjee, a late stamp-ven- 
dor of the Moonsiff’s Court of Serampore. 
It appears that the nazir of the Sub-division 
of Serampore had absconded with certain 
property and monies in his charge, in respect 
of which a charge was laid against him. 
There were also it appears two register- 
books-of stamps missing ; and the prisoner 
Nobocoomar, Banerjee being suspected of 
having something to do with the books being 
missing, is charged with the theft of the said 
registers by the Deputy Collector of Seram- 
pore, Mr. Hopkins. The case was made 
over for trial to Mr. DeCruz, the Deputy 
Magistrate of Serampore. Mr. DeCruz, after 
taking the evidence for the prosecution,-re- 
corded his opinion that the discrepancies in 
the evidence for the prosecution were of so 
glaring, a nature, that it was impossible to 
sustain the charge brought by the prosecu- 
tion against the prisoner Nobocoomar Baner- 
jee ; but as the mooktear for the prosecution 
had asked the Court to postpone the case to 
enable ‘him to procure copies of the evidence, 
Stating that he would then be able to show 
to the Deputy Magistrate that the prisoner 
ought not to be discharged, he appears to 
have, acceded to the request of the mooktear 
and admitted the accused to bail. Oa an- 
other occasion. the mooktear for the prosecu- 
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The 2nd July 1870. 
Present: 


The Hon'ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Criminal Mis-appropriation of pro- 
perty—Charge—Depositions of wit- 
nesses—Section £03, Penal Code. 


Criminal Revisional Jurisdiction. 
Revision of proceedings in the case of 


The Queen versus Parbutty Churn Chucker- 
. butty. 


Mr: Mun Mohinee Ghose, and Baboos Kalee 
Mohun Dass and Bhowanee Churn Dutt 
for the prisoner. 


~ Ina case in which the accused is charged with having 
dishonestly appropriated property under Section 403 of 
the Penal Code, the charge should specify the person to 
whom the property belonged. Where the accused is 
interested in the property jointly with cthers, he is not 
necessarily guilty of criminal act if he takes possession 
of it and disposes of it. 

= Before depositions of witnesses taken before a Magis- 
trate can beused in appeal, it should be shewn either in 
the depositions or elsewhere that the evidence was read 
over or interpreted to the respective witnesses, 


A 


Phear, J.—Turs is one of the most remark- 
able cases that has come under my notice 
since I have sat in this Court, not so much on 
account of the facts involved in it, althongh 
they indeed are peculiar, as because the judg- 
ment of the Deputy Magistrate exhibits cha- 
racteristics which, although they might be ex- 
cellent in other’composition, are hardly appro- 
priate to so serious a matter as the judgment of 
a tribunal whose duty it is soberly to consider 

` the evidence before it and to administer crimi- 
nal justice by strict reference thereto. 


It is impossible to deny that the Deputy 
Magistrate possesses unusual powers of ima- 
gination and a graphic pen such as is 
seldom met with among those in whose lan- 
guage he writes. In truth, I may say that 
anything more entertaining as a narrative 
than his very lengthy well-written judgment 
I have not lately read. But, unfortunately,» 
very *few of the facts material’ to the struc- 
ture of the case against the prisoner, 


the Deputy Magistrate so agreeably describes, 


| are, asit seems to me, supported by evidence 


on the record. 


And it is painful to see that a case of al- 
leged dacoity which occurred so far back as 
the 2nd of November last, and in which a 
charge was actually made against the present 
prisoner on the 8th of that month, did not 
come on to be tried and finally disposed of 
until the 8th of February following, although 
all the evidence, such as ig is, which has been 
made use of in this case was in the power 
and knowledge of the Deputy Magistrate so 
far back as November. z 


It is true that the gentleman who held the 
office of a Deputy Magistrate in November va- 
cated it soon after he had entered upon the 
investigation of this case, but he was succeed- 
ed immediately by the Deputy Magistrate 
whose judgment is before us, and this latter 
gentleman took up the case where his prede- 
cessor had left it certainly as early as the 
middle of December. It appears that he in 
the first instance examined the prisoner to- 
gether with other witnesses on oath, and that 
he framed charges against him on the 13th 
of January; he then put the prisoner on his 
defence, yet he did not try the case till nearly 
a month later. 


But this is not the only irregularity and 
instance of carelessness on the part of the 
officer conducting the investigation which the 
record discloses; for of three out of the 
four charges on which the prisoner has been 
tried, not one is framed with proper complete- 
ness. In some instances, no doubt, a prisoner 
would be little prejudiced by the informal 
character of the charge, supposing that the 
substance of the offence is stated in it in such 
a way tha‘ it cannot reasonably be mistaken. 
But here the infirmity of the charge arises 
from and corresponds with a defect in the 
substantive case against the prisoner. 


The first of these three charges to which I 
refer is in these words :— 


“That he on or about the 18th day of Octo- 
“ber at Teracher dishonestly appropriated or 
‘‘ converted to his own use moveable property ; 
“and that he has thereby committed an offence 
‘punishable under Section’403 of the Indian 
« Penal Code.” 


The charge should have specified the person 
whose property this was; and had the Deputy 
Magistrate addressed himself to this point, he 
would have found himself in the presence of 


Which a difficulty which ‘vould probably haye al- 


together put an end to the prisoner’s trial on 
that charge, because he would have found that 
the property which the prisoner was accused 
of dishonestly appropriating and converting to 
his own use, was property which admittedly 
belonged to the prisoner himself. No doubt 
there is enough in the evidence on the record 
to indicate that other persons were interested 
in that property as well as the prisoner, but 
it seems to me impossible to say on this evi- 
dence that the prisoner had not such a title 
to the property, thajhe might take possession 
of it and dispose of it without necessarily 
being guilty of any criminal act. ` 


It was all important in this case to estab- 
lish clearly by evidence the actual rights of 
the parties in the property alleged to have 
been stolen; for I suppose they were in fact 
such that if the prisoner had taken the money 
openly in broad day-light instead of at night, 
under the cover (as it is contended he did) which 
was afforded by the strategem of a pretended 
dacoity, if would have been very difficult to 
maintain successfully that-he had committed 
theft, though he might be otherwise responsi- 
ble to his co-sharers. But not the least endea- 
vour seems to have,been made at the trial to 
bring out this part of the case. 


The second of these charges is, 


‘* That he (prisoner) dishonestly or fraudu- 
“ Jently removed property of himself or of 
“another person, or dishonestly or fraudulently 
“ assisted in the removal thereof, or personally 
“ abetted and aided the offence.” 


I cannot understand how any gentleman 
possessing the advantages of the education 
which we must assume that the Deputy 
Magistrate with his extraordinary powers of 
writing has had, could have brought himself 
to frame such a charge as this, and could 
propose “to himself the possibility of convict- 
ing the prisoner upon it, 


If the property:was simply the property 
of himself, there could be no fraud on the 
part of the prisoner in removing it. If the 
property was the property of another person, 
then the charge should have stated the person 
to whom it belonged, in order that the autho- 
rity of the prisoner to deal with it might be- 
come & matter of investigation ; and obviously 
on the face of the charge as it stands, there is ex- 
pressed no doubt whether the act of the prisoner 
was the lawful or the unlawful branch of a speci- 
fied alternative. Now, a Court administering 
criminal justice is with us bound to give the 
prisoner the benefit of a doubt, so that, as far 


as this charge is concerned, the Deputy Magis- 
trate ought at once to have acquitted the pri- 
soner without trial ; and im truth it would be 
simply au absurdity to find a man guilty ofa 
charge framed in such language as that which 
is here used. 


The third of these charges runs thus:—‘“‘That 
“ he (prisoner) broke open or unfastened a 
“ closed receptacle, which contained or which 
‘he believed to contain property, with a 
‘¢ dishonest intention, or personally aided and 
“ abetted the offence.” 


And why should’nt he? There is not an ele? 
ment of fraud or dishonesty disclosed in tha 
charge for any thing that appears on the face of 
it. The closed receptacle which he is charged 
with opening might have belonged to himself, 
or might have been one which. he had authority 
to open. Moreover, not only arè the charges 
upon which the prisoner has been convicted 
thus imperfect, but the depositions also of the 
witnesses which have been sent up to this 
Court do not exhibit compliance with the 
provisions of the Criminal Procedure Code. 
They seem to have been written by the 
Deputy Magistrate himself in English, but 
there is nothing upon them or elsewhere to 
show that they were ever read over and in- 
terpreted to the respective deponents. ‘They 
are not such as to constitute proper material 


for the trial of an appeal, and consequently . . 


if no others were taken at the trial in the 
Court of first instance, that trial was so defec- 
tive as probably to amount to no proper trial 
at all. 


It is, I feel compelled te say, lamentable 
to see the administration of Criminal Justice 
effected by a highly-trained, and I hope, able 
Judge in the perfunctory manner in which 
the Deputy Magistrate appears to me to have 
dealt with thiscasc ; for I must add that the 
carelessness, which I have already pointed 
out, he displayed in framing ‘these charges 
and in taking the depositions, only too truly 
reflects the inaccuracy of thought which, as 
it ae to me, pervades the whole of his judg- 
ment. 


And when we look at the very voluminous 
evidence which is on the record, with a view 
to selecting from it that portion which has 
any tendency to incriminate the prisoner, 
we find that it consists in truth of scarcely 
more than the one statement made by Raj 
Luckhee, that she bit the finger of one of the 
members of the dacoit’s hand ; and while she 
was giving her evidence to this effect it 
seems to have been made apparent to the 


Court that the prisoner had a slight wound 
ou his finger, which corresponds with what 
might be the result of such a bite; and from 
the beginning to the end of this case this is 
absolutely the only fact which can be said to 
make out that the prisoner was an actor in the 
dacoit. transactions of the 2nd November. 


Possibly from the nature of the case this 
might have been expected. The prisoner 
ordinarily slept almost in the same room in 
which the other witnesses passed the night. 
It was natural that he should be on the spot 
whether he took part in the dacoity or not, 
and it is certainly possible that he might have 
been the leader of the band, and yet have 
escaped recognition on the part of the female 
members of the family who appeared as wit- 
nesses. But this consideration does not justify 
the Court in stretching a link of evidence 
beyond its proper length, or giving to it an 
importance which it does not deserve. 


Now, with regard to this alleged bite, there 
are certain circumstances which go a great 
way to invalidate even the little probative 
force which may at first sight be attributed 
to it. Raj Luckhee says, that she bit the 
finger of a dacoit who was holding her; thst 
he instantly withdrew it, but put forward 
another and that she bit that also. There is 
not however a suggestion that the prisoner 
has either ¿wo of his fingers bitten, or one 
bitten in two places. 


On the other hand, the prisoner made a 
statement in which he says—that the dacoits 
held him down ; that one of the men who was 
holding him had å band of cloth across the 
lower part of his face ; that he, the prisoner, 
laid hold of this, and when he did so the 
dacoit bit him. Of course, this statement 
taken by itself, amounts to very little, and 
might be almost disregarded as being nothing 
more than an excuse suggested by the facts of 
the case. But it appears from the evidence of 
Juggodumba, and I think of Raj Luckhce her- 
self, that the prisoner immediately after the da- 
coity, and before these witnesses said anything 
about the biting to him, or even as it seems to 
me, to one another, told them that his finger wag 
bitten and paraded the fact before the whole 
family. It seems to me thatif he in truth 
were the dacoit whose finger Raj Luckhee had 
bitten, this would be about the last thing he 
would think of doing, namely, letting out the 
damaging fact of his bitten finger, which he 
might reasonably hope to keep to himself if 
he was only silent about it. 


I don’t think it is necessary forme now 
to dissect any further the evidence of those 
witnesses who speak to the occurrence. It 
is in every respect essentially unsatisfactory. 


These witnesses all admit that they were 
unable to recognize the dacoits ; they were 
not able even to distinguish the prisoner. 
This in itself is very surprising if they 
are speaking truly. Raj Luckhee sys that 
the person whose finger she bit spoke to her, 
and if this man were te prisoner, her own 
cousin, who had lived in the same house with 
her all his life and was in the habit of talk- 
ing to her and in her presence daily, it is mar- 
vellous that she should not have been able to 
detect him by means of his voice, even if he 
spoke in a whisper as she says he did. There 
was also a light at a little distance by which 
she herself accounts for having seen certain 
objects that she spoke of; she states that it 
was either by this light or by the light of the 
moon which was shining that she saw them. 


It seems incredible to me that the lady 
who could speak to these facts should not 
have been able to recognize the prisoner, her 
own intimate relative, if he was really the 
man who struggled with and spoke to her. 
It may no doubt be imagined that these wit- 
nesses did in fact recognize him, and dont 
choose to say so, though there is nothing in 
the evidence to suggest this, but even in thig 
view the prisoner still is entitled to the 
benefit of their silence. So far as I can make 
myself master of the evidence, it appears to 
me, as I have already stated, thatit is only by 
a pure stretch of imagination which, I may 
say, invented facts out of bare suggestions that 
the moat part of the supposed fabric of the 
case against the_ prisoner has been con- 
structed. 


I will end by referring to the first item of 
the summing up of the evidence which the 
Deputy Magistrate makes toward the end of 
his ‘very lengthy judgment, to show the pe- 
dantic yet incomplete sort of reasoning by 
which he has allowed his judgment to be in~ 
fluenced. She says —‘ Parbutty (thatis, the 
prisoner) “is a Brahmin and wearsa thread: 
‘< one of the alleged dacoits had a thread, and 
“ was therefore a Brahmin.” 


But another Brahmin, namely, Anund Chun- 
der, was actually seen by the witnesses ag 
they say among the dacoits, If their evi- 
dence is to be trusted at all, this man was 
assuredly guilty of the offences which are 
charged against Parbutty, and in his person 
is satisfied so much of this pretended syllo- 
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gism as appeared to the Deputy Magistrate 
especially cogent against Parbutty, yet this 
man has never been put on his trial at all. 


It seems to me on the whole impossible to 
uphold this conviction. Whatever grounds 
of suspicion there may be relative to the 
general conduct of the prisoner, of which I 
desire to say nothing, there isin my judgment 
nothing on the record which justifies in law 
the conviction of him on the charges of 
which he has been ®und guilty. 


The conviction must be set aside, the fine 
must be remitted, and the prisoner must be 
discharged. 


The 4th July 1870. 
Present: 


The Hon’ble F. B. Kemp and E. Jackson, 
Judges. 


Procedure—Commitment. 
Criminal Revisional Jurisdiction. 
Revision of proceedings in the case of 
The Queen versus Kishto Doba. 

The necessity of making proper e hefore 
committing to the Sessions pointed out. It is the duty 
of the Police and the Magistrate not only to bring the 
parties suspected of being guilty to trial, but also to 


ascertain whether the suspected can clear themselves 
from the crime of which they are accused. 


ally, there can be no doubt that 1t1s the duty 
of the Magistrate to sift every fact bearing 
on the case, in order to ascertain whether 
the accused is guilty or innocent, and to exa- 
mine the accused on the facts whieh bear 
against him. One of the points of the evi- 
dence in this case which led to presumption 
of the accused’s guilt was, that he had been 
absent about the time the murder was com- 
mitted. His statement as to where he was 
at that time should have been recorded, and 
should also have been thoroughly enquired 
into. It is not sufficient to say that the 
accused might bring witnesses to prove his 
innocence at the trial. It is possible the 
accused may not know the names of the wit- 
nesses; andif the witnesses can give evidence 
in his favor to exculpate him, he should not 
be committed. A long time elapses before 
a trial at the Sessions comes on, and witnesses 
cannot then give as clear evidence, more es- 
pecially as to time and duty, as when the facts 
have only lately occurred. J think every en- 
quiry should have been made previous to com- 
mitment, to ascertain not only whether there 
was presumption of the guilt of the accused, 
but also whether he was innocent, It is the 
duty of the Police end the Magistrate, not 
only to bring the parties suspected of being 
guilty to trial, but also to ascertain whéther 
the suspected can clear themsélves from the 
crime of which they are accused. ‘There is 
a Clause in the Procedure Code which em- 
powers Magistrates to commit without enquiry 
into the defence of the accused. I believe 
the discretion given by this Clause is much 


` Jackson, J.—I unperstanp that the Sessions} abused. It may be applied in certain cases, 


Judge, Mr. Herschell, has referred this matter 
to the High Court, because he was of opinion 
that there were no sufficient ground to jus- 
tify a commitment to the Sessions of the ac- 
cused; and because he thought that the com- 
mitting Magistrate had not made a full and 
searching enquiry into the facts of the case 
previous to commitment. 


J think it is very clear that there was cer- 
tain evidence before the Magistrate, corroborat- 
ed more especially by the confession of one of 
the prisoners, which evidence, if he belicved it, 
justified Mr. Hopkins in making the commit- 
ment. I have not the papers of the case before 
me, and therefore I cannot give any opinion 
whether Mr. Hopkins ought to have made 
further enquiry before commitment. I have 
for some time felt from,examination of cri- 
minal trials, that many Magistrates are too 
hasty in making commitments,.or rather that 
they do net make the thorough inquiry which, 
I think, they ought to make previous to com- 
mitment. Ina case of murder more especi- 











but in serious charges of murder when the 
life of the accused is at stake, I think this 
Clause should not be acted upon, because no 
certainty of the accused’s guilt can-arise until 
his defence is negatived, and proof that his 
defence is false is frequently very strong evi- 
dence in favor. of the prosecution. If the 
result of the enquiry into the defence leaves 
the matter in doubt, it is the duty of the 
Magistrate to commit and leave. the Sessions 
Court to decide which is the true story. 


The Magistrate in this case admits that 
when he was holding the preliminary en- 
quiry into this case he had not the police - 
papers before him and did not refer to them. 
I think in such a serious charge as this, he 
should have been thoroughly acquainted with 
all the police proceedings and should have 
referred to them. Of course, eye-witnesses ob- 
gained at the last moment, who had been at 
an earlier stage of the enquiry exanfined 
and had not then stated what they knew, 
can hardly be believed. 


i am not prepared in any way to censure 
the Magistrate in this case. I think he had 
grounds for commitment; and I do not feel sure 
that if the Sessions Judge had’ heard the 
Magistrate’s explanation before he placed , his 


. censures on record, he would not have modified | 


his views. If, however, this discussion will 
lead the Magistrate to make thorough enquiry 
into all such serious charges previous to com- 
mitment, it will have been of great benefit. 


Kemp, J.—I am of opinion that the Joint 
Magistrate was justified in making the com- 
mitment. The censures of the Sessions Judge 
are very severe and in some instances some- 
what uncourteous. I concur with Mr. Justice 
Jackson that there is no reason whatever f.to 
censure the Joint Magistrate. I do not wish 
to remark further on the case. 


The 9th July 1870. 
Present : 


The Hon’ble G. Loch and F. A. Glover, 
Judges. 


Frocedure—Section 62, Code of Ori- 
minal Procedure. 


Criminal Revisional Jurisdiction. 


Reference to the High Court under Section 434 
of the Code of Criminal Procedure by the 
Sessions Judge of Rungpore. 


Rai Luchmeeput Singh, Appellant, 
Baboo Rashbehary Ghose for the Appellant. 


Baboo Juggodanund Mookerjee for the Govern- 
| ment. 

A Magistrate cannot pass an order under Section 
62 of the Code of Criminal Procedure without first 
` calling on the defendant to show cause why the order 

should not be passed, and taking any evidence which 
the defendant may adduce. 

dteference.—Iw the District of Bogra a dis- 
pute arose between two zemindars about two 
neighbouring hauts. -A serious breach of 
the peace occurred and a Deputy Magistrate 
investigated the case on the spot. The Magis- 
_trate of the District afterwards took up the 
matter, and bound down certain of the par- 
ties under recognizances to keep the peace. 
_On the same day, without giving the parties 
any formal notice or any opportunity of 
shewing cause against the order, he passed an 
order under Section 62 directing that the 
market day in one haut should be changed. 


The Magistrate’s order is—‘‘ I direct under 
« Section 62, Criminal Procedure Code, that 
“ a written order’be served upon the defen- 
«< dants prohibiting them from holding the 


“ haut at Midnapore on Mondays and Thurs- 
“ days.” 


The error in a point of law consisted, in 
my opinion, in the Magistrate passing the 
above order without notice, and without giv- 
ing defendants an opportunity to show cause 
against it. l 


The grounds on which the order should be 
reversed are contained in the following ex- 
tract from my decision, dated May 20th 
1870. “‘ But a second plea is taken that the 
“ defendants had no notice of the order that 
‘‘ was passed under Section 62, and were not 
“ asked to show cause against it or offered 
“ the chance of adducing witnesses. This 
“ plea appears to be true. ‘The Deputy Magis- 


.“ trate in his decision of the case of breach of 


‘t the peace proposed that the days of holding 
“ the hauts should be changed ; andthe Ma- 
“ gistrate in his decision, on appeal, said the 
‘‘ question should be considered, but he gave 
“ the defendant no actual notice that he 
‘“‘ intended to pass such an order, and even 
“ when they were present in Court; they 
“ were not asked if they had any cause to 
“ show or witnesses to adduce on this point. 


“ That such an order can be passed under 
“ Section 62 has been held in the case of Ka- 
“ lipershad-(11, Weekly Reporter,5); andit was 
“ formerly held that Section 62 differs from 
‘Section 308, in that, under the latter Sec- 
‘tion, the party is to be allowed to show cause ; 
“ while under the former Section the order is 
‘“ absolute, and does not imply that the party 
‘is to be afforded an opportunity for showing 
‘* cause against the order—case of Hurimohun 


‘ Malo, 10, Weekly Reporter, 53. It might also 


“be thought from a quotation in O’Kinealy’s 
“ Penal Code, Section 188, that the intention 
“ of the authors of the Code was that the 
“ Magistrate’s order should be summary and 
‘‘ prompt, and should be liable to examina- 
“ tion and discussion only when the occasion 
“ should arise by the order being disobeyed. 
“ But even in the case above-cited of Huri- 
“ mohun Malo, the leaning of the Judges was 
“ towards affording all persons an opportu- 
“ nity of showing cause why orders of this 
“ nature should not be passed ; and the deci- 
“ sions in the cases of the Queen versus Bhyroo 
“ Dyal Singh and others, 11, Weekly Reporter 
“46, and Kalidass Bhuttacharjee versus 
“ Mohendronath Chatterjee, 12, Weekly Re- 
“ porter, 40, state clearly that the De- 
“ puty Magistrate should have called on 
“ the Sub-Inspector to produce his witnesses, 
‘examined them in the presence of the 
“ defendants, and heard what the defen- 
“ dants had to say and any evidence they 
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‘‘ might wish to adduce in reply, before he 
« made any order under Section 62; and the 
‘‘ Magistrate ought to have given the defen- 
‘st dant Mohendronath an opportunity for 
‘‘ showing cause, either by giving evidence 
“e or in any way in his power, why the pro- 
‘* visions of Section 62 should not be applied 
“ to the case. 
“c I presume, therefore, that the order under 
' & Section 62 must be held to be irregular 
“ and must be set aside, but that this will 
‘‘not preclude the Magistrate from passing 
‘í the order afresh after going through the 
€ proper preliminaries.”’ 
The Magistrate’s explanation accompanies 
the reference. . 
Judgment of the High Court. 


After reading the report of the Judge, 
we think that the order passed by the Magis- 
trate under Section 62 of the Criminal Pro- 
cedure Code must. be set aside. Of course, 
as the Judge says, this will not prevent the 
Magistrate from passiug a fresh order after 
hearing evidence and giving the parties op- 
portunity to show cause; but he cannot pass 
an order without first issuing a rule to show 
cause. 


The 16th July 1870. 
Present: 
The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Appeal — Non-Regulation district — 
Sections 445A and 42450 Act VIII 
of 1869, 


Reference to the High Court by the Judicial, 


Commissioner of Aesam. 
Luntro Sing and others, Prisoners, 


An appeal from a sentence passed by an officer ina 
Non-Regulation district invested with the powers men- 
tioned in Section 445A Act VIII of 1869 lies under 
Section 445C to the High Court only. 

Reference.—FEELING a doubt as to the 
reading of Section 445 C, Code of Crimital 
Procedure, Act VIII of 1869, which enjoins 
that any persons convicted ona trial held by 
an officer invested with the powers described 
‘in Section 445 A may appeal to the High 
Court, and that no appeal against such convic- 
tion shall lie to the High Court of Session, I 
have the power to solicit that the following may 


be placed before the Hon’ble the Judges of 


the High Court that they may be pleased to 
issue thereon their orders for my guidance. 


An officer having been vested with powers 
under Section 445A Act VIII of 1869, are 
the provisions of Section 4450 applicable to all 
judgments passed by him under the Penal 






Code, or are such orders as he may pass in 
cases exclusively cognizable by him as & 
Magistrate appealable to the Sessions Court ? 

I would ‘beg to explain that the cases in 


.which this reference arises are cognizable— 
No. 1, Section 411, 
No. 2, Section 409, Indian Penal Code; No. 


Indian Penal Code; 


3, Section 409, Indian Penal Code, by the 
Court of Session or by the Magistrate of the 
District; No. 4, Section 295, Indian Penal 
Code, by the Magistrate of a District; and No. 
5, Section 354, Indian Penal Code, by the 
Magistrate of the District or Sub-Magistrate of 


the first class; and that in allof the cases, the 
sentences passed are according to powers exer- 


cised by the Deputy Commissioner as a Magis- 


trate under Section 22, Code of Criminal Pro- 
cedure. 


I would notice further, that in all the cases 


mentioned an appeal has been preferred to the 


Sessions Court over which I. preside as Judi- 
cial Commissioner of Assam; and as ad- 
mitted already, I feel doubtful, upon the 
reading of Section 
4450,* Code of Oriminal 
Procedure, whether I 
have authority to hear 
any of the appeals ; or 
whether I have power 
to take up those which 
refer to offences cogni- 
zable only (according to 
the Schedule to the Procedure Code) by a 
Magistrate; and beg to solicit that the 
Hon’ble the Judges of the High Court may 
be pleased to pass a rule for my guidance. 


Judgment of the High Court. 


Loch, J.—It appears to us that an appeal ` 
from a sentence passed by an officer invested 
with the powers mentioned in Section 445A 
will lie to the High Court only. 


An officer invested with the above powers 
has to deal with two classes of cases, viz., 
those triable by the Sessions Judge or the 
Magistrate. In the former class of cases he 
is required to try (445B) the accused parties 
as a Court of Session, in the other class of 
cases he proceeds as a Magistrate with extra- 
ordinary powers; but whatever be the sentence 
he passes, the appeal will lie (Section 4450) 
to the High Court, and no appeal against 
such conviction will lie to the Judicial Com- 
missioner or the Court of Sessions. Any 
orders passed by the Judicial Commissioner on 
appeal from a Magistrate invested with the 
powers mentioned in Section 445A must be 
considered as of no effect. Es 


The papers which accompanied the letter 
are returned. 


* Section 445C,— Any 
person convicted on a 
trial held by any officer 
invested with the pow- 
ers described in Section 
445A, may appeal to 
thejHigh Court, and no 
appeal against such 
conviction shall lie to 
the Court of Session. 
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The 16th July 1870. 


Present : 


The Hon’ble G. Loch and Sir ©. Hobhouse, 
Bart., Judges. 


Separate offences—Cumulative sen- 
tences—Section 71, Ponal Code. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Judicial Commissioner of Assam. 


The Queen versus Joyah Mobhun Chunder. 


HELD, -on the facts of this case, that a party (A) who 
objected to accompany a constable who had been directed 
to produce him before the Court, and also seized the 
constable by the arm and resisted his carrying away 
a pony which A was charged with having misappro- 
priated, was guilty of separate offences under Sections 
353 and 188 of the Penal Code, and the infliction of 
separate sentences for each offence was not ‘prevented 
by Section 71 of that Code. 


Reference.—I HAVE the honor to submit 
the record of this case, together with my 
proceeding according to which a reference 
is made in the case under Section 434 Act 
XXV of 1861. 


In the matter of this appeal the Court 


finds that the sentences, a fine of rupees 50 
in each* offence, taken 


Assault or use of crimi- 
nal force to deter a public 
servant from discharge of 
his duty: Section 353 In- 
dian Penal Code, 

Resistance to the taking 
of property by the lawfal 
authority of a public ser- 
vant: Section 188 Indian 
Ponal Code. 


separately, are not ap- 
pəalable; but foras- 
much as if appears 


that the Magistrate’s 


proceedings are irre- 
gular, that he has 
passed a cumulative 
sentence. for acts 


which pertained to one offence, which is op- 
posed to the provisions of Section 71 of the 
Indian Penal Code, the case which is as 
follows will be referred under Section 434 of 
the Code of Criminal Procedure for the 
orders of the High Court of Judicature, 


It‘is to be gained from the record of the 
trial that one Phelek Mussulmaa on the 7th 


a 


April lodged a complaint under Sestion 403 
against Joyah Mohun Gossain and others for 
criminal misappropriation of a pony, where- 
upon the Magistrate directed under Section, 
80, Code of Criminal Procedure, an enquiry 
by the Police; that this led to a Policeman, 
by name Kali Ram, being deputed with a 
written order from the Sub-Ivspector tu 
charge of the Jorehaut “Police Station to 
cause the attendance of the parties, as also 
for the production of the pony said to have 
been misappropriated. 


The written document was to the follow- 
ing effect:— 


« Sri Momor Kolish, constable in the case 
“under Section 403 brought by Phelek 
“ Mussulman, Purbutteab Mouzah : an enquiry 
“having been ordered, you are hereby di- 
“rected to produce the parties and their wit- 
“nesses, together with the pony claimed. 
Herein fail note. Dated 17th April. 


“Sealed and signed. Bholanath, Head 
“ Constable.” 


The evidence then went to show that the 
accused after seeing. the written order, as 
above, objected to accompany the constable, 
and that upon the constable then making 
to take away the pony, the accused re- 
sisted him, seizing the constable by the arm 
and’ preventing him from taking the animal 
away, and in this manner perpetrated in one 
and the same act the offences of using cri- 
minal force and offering resistance to the 
taking of property by a public servant. 


Under the circumstances mentioned, as it 
appears to this Court that the sentences 
passed on the accused Joyah Mobun Chun- 
der Gossain, being cumulative, are contrary to 
law as laid down in Section 71, Indian Penal 
Code ; and as for reasons already placed on 
record the Court is of opinion that it has 
not jurisdiction to iuterfere as there is no 
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preliminary to commitment for a subsequent trial, and 
not cases where the trial is actually being proceeded 
with. 


_ Phear, J.—We think that the proceedings 
in both these cases have been indiscreet and 
irregular. | 



























appeal, it determines that this proceeding, to- 
gether witli the record of the trial and the 
petition of appeal, shall be submitted to the 
Honorable the Judges of the High Court 
“for such orders as they may be pleased to- 


Taking the case of Mr. Sutherland first, 
it is perfectly clear that the warrant of arrest’ 
was without’ any legal foundation. Mr. 
Sutherland had in fact obeyed the summons, 
aud so far as we-can see from any thing on 
the record which has been sent up to us, 
there wus nothing to justify the Magistrate 
in supposing that he had jurisdiction to 
issue a warrant under Section 260, Criminal 
Procedure Code. It does not appear that 
there was any other ground than digobedi- 
ence to the summons, upon which the Magis- 
trate could have considered himself called 
upon to issue a warrant of arrest against 
Mr. Sutherland ; so that it seems to us that 
the arrest under that warrant was altoge- 
ther without cause, and possibly enupnble as 
against the Magistrate of being construed 
into false imprisoument. 


pass. 
Judgment of the High Court. 


Hobhouse, j.—The offences were distinct 
as to time and nature and were two, and not 
oue offence only. We think, therefore, that 
the provisions of Section 71, Pénal Code, do 
not govern the case and that the Assistant 
Commissioner’s sentences must stand. 





The 20th July 1870. 
Present: 


The Hon’ble J. B. Phear and Dwarkanath 
Mitter, Judges. 


Procedure — Warrant~-Witn ess—Dis- 
obedience of order—Preliminary in- 
vestigation—Section 174, Penal Code 
— Sections 206 and 260, Code of Gri- 
minal Procedure. 


lt is not necessary, however, for us now to 
set that warrant aside, because it is already 
functus officio. 


Then with regard to the eonviction of 
Mr. Sutherland of the offence which is made 
punishable by Seetion 174 of the Indian 
Penal Code, the finding of the Magistrate 
certainly does not disclose the existence of 
any facts which can support this conviction, 


Criminal Revisional Jurisdiction. 
In the matter of 


+ 
The Queen versus Sutherland ; 


In order to make a’ person summoned as 
a witness liable to punishment under that 
Section, the fact must be that he intentionally 
omitted to attend at the place or lime men- 
tioned in the summons, or that he wilfully 
departed from the place where he had at- 
tended before the time at which it was law- 


and 
in the matter of 


The Queen versus Narain Singh. 


Mr. Hyde for Petitioners. 


A Magistrate cannot issue a warrant of arrest against 
a witness under Section 260 of the Code of Criminal 
Procedure, unless he is first satisfied that the witness 


T. 


ling disobeyed a summons which was served on him. 


In order to maké a person summoned as a witness. 
liable under Section 174 of the Penal Code, the fact 
must be that he intentionally omitied to attend at the 
plince or time mentioned in the summons or that he wil- 
fully departed from the place where he had attended 
before the time at which it was lawful for him to de- 
part. j 


A Magistrate is not justified by Section 206 of the 
Code of Criminal Procedure to take a person, without 
any previous notice or summons, from among the audi- 
ence or attendant witnesses in open Court and place 
him in the dock to be immediately tried upon a charge 

. which had already been commenced to be entertained 
against other prisoners and on which evidence had al- 
_ready been given, That Section applies to investigations 


ful for time to depart. 


. The Magistrate in his recorded finding 
and sentence says simpliciter, Mr. Suther: 
land left the Court before it was lawful for 
him to depart. But there’ is mo . finding 
whatever of any specific fact, as to when he 
did depart or what would have been a time 
when he might have lawfully departed. 


There is also no evidence on the record 
from which we can supply those facts our- 
selves, and indeed it does not appear from 
the record thnt the Magistrate took any 
evidence at all before making this conviction 
and sentencing Mr. Sutherland upon it. 


wf 
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If, as has been stated to us, he actually had 
before him no other evidence as to Mr. 
Sutberland’s behaviour in the matter, than 
is furnished by the copy summons served 
on Mr: Sutherland and bearing an endorse- 
ment in his hand-writing, it seems to us that 
there was nothing to show that Mr. Suther- 
land left the Court intentionally or wilfully 
before the time when it was lawful fot him 
to depart. The summons directed him to 
appear at 10 o'clock, and as far as the 
evidence goes he did obey the directions of 
that summons. He remained rendy to 
answer the charge named in that summons 
for upwards of an hour—certainly a full 
hcur ; and on then making enquiry, he was 
told by the officers’of the Court that it was 
quite ‘uncertain whether the Magistrate 
would or would not be there till the middle 
of the day. 


I don’t think that he was bound to infer 
from the terms of the summons, that he was 
under a legal obligation to remain in Court 
for waiting the arrival of the Magistrate any 
uncertain period up to the middle of the 
day. : 


In truth, I will go forther and say that, in 
my judgment, a summons couched in the terms 
of this summons did not oblige him to remain 
waiting in attendance at Court for the 
Magistrate’s arrival more than a reasonable 
time ; and as I think, he was quite justified 
in considering, if he did so consider, that 
when he had remained there under the cir- 
cumstances which I have mentioned from 10 
o'clock till after 11, he had been in attend- 
ance a rensonable time; and therefore it seems 
to me that it cannot rightly be inferred from 
these facts alone, that Mr. Sutherland wil- 
fully left the Court before it was lawful for 
him to depart. The case would have 
been entirely altered if the Magistrate 
had been present engaged in other business 
of his Court during the time of Mr. Suther- 
Jand’s attendance, or if it were shewn 
that Mr. Sutherland was aware that there 
was any other such cause for the delay in 
taking up his case as he was in reason bound 
to submit to. 


At any rate in the bald condition of the 
record, I cannot avoid the conclusion that the 
finding and sentence with regard to the 
charge against Mr. Sutherland, which has 
been sent up to us by the Magistrate, is 
imperfect in itself, and also has been conte 
to without any legal evidence which could 
serve to justify it. For these reasons, I 
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think that the conviction must be quashed, 
the sentence must be set aside, and the 
amount of fine, if paid, must be returned to 
Mr. Sutherland. 


I also agree with the learned Counsel who 
has argued this case before us, that it would 
have been well if the Magistrate’ had taken 
care that the charge against Mr. Sutherland 
were tried hy some other officer than himself. 
It is not a case properly Pang of contempt 
of Court, which no dobt could be enter- 
tained only by the Court against which 
the offence is committed. But it wab a 
specific charge under one of the Sections of 
the Penal Code, which could have been better 
and more impartially tried by another judi- 
cin] Officer than the Magistrate who felt 
himself obliged to make the complaint, 


With regard to Narain Singh, we think 
that there also the conviction must be 
quashed. / 


It was in out opinion n seriotis irregu- 
larity to take the prisoner, without any 
previous notice or summons, from among the 
nudience or attendant witnesses in open 
Court, and place bim in the dock to be imme- 
diately tried upon a charge which had already 
been commenced to be entertained against, 
other prisoners, and on which evidence had 
alrendy been given. 


This course was not justified, and is not 
covered by the provisions of Section 206, 
Code of Criminal Procedure, which applies to 
investigations preliminary to commitment 
for a subsequent trial, and not to cases where 
the trial is actually being proceeded with. 


We need not point out the injustice which 
might be done by a proceeding of the kind, 
Obviously it practically deprives the pri- 
soner of those opportunties of preparing his 
defence to which he is rightly entitled under 
the provisions of the Criminal Procedure 
Code, and moreover it in effect subjects him 
to be tried on evidence which was taken be- 
fore he was put into the position of a prisoner, 
It was impossible for the Magistrate to sepa- 
rate that portion of the evidence which pad 
been given before Narain Singh was placed in 
the doek, from that which followed after- 
wards when he stood there on his trial, 


We think that the irregularity has had the 
effect of prejudicing the trial of Narain Singh, 
and therefore that his conviction ought to be 
set aside and the fine refunded ; also the order 
for security must be quashed, and the rea 
cognizances or security given must be voided 
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The 28rd July 1870. 
Present : 


The Hon’ble J. R. Phear and Dwarkanath 
Mitter, Judges. 


Wefamation—Report by public Officer 
—Section 499, Penal Code. 


Criminal Revisional Jurisdiction. 
Raj Naraifi Sein, Petitioner, 
. versus 
| Deegobur Paul, Opposite Party. 
Mr. Sandel for Petitioner. 
Baboo Ashootosh Dhur for Opposite Party. 


A report made by an officer in execution of his duty 
and as the result of an order from his superior, which 
contained sweeping imputations against others, im- 
putations which did not ber from the reportto be 
made recklessly or unjustifiably, does not amount to 
defamation and is covered by the 9th exception to Section 
499 of the Penal Code, 


The following are the remarks of the Ses- 
sions Judge in this case :— 


Tur accused is an Inspector of Police, 
who was sent to enquire whether it was true 
that one Brojonath Saha was a leader of 
dacoits. He reported that it was false. He 
said in his report, dated 10th May:—“ There 
are in the village of Juggutbullubpore a 
great number of Banias, who are inhabitants 
of this village and are wealthy men. Also 
there are Shah Baboos who are wealthier 
than the Banias—From a long time past law- 
suits are going on between the two parties, 
but as Brojonath is a rich and influential man, 
he gained almost all the cases, and now the 
Banias are trying to get him punished some 
way or other, Especially the moral charac- 
ter of Brojonath has been the main cause of 
this petition. I learned from private en- 
quiries that there is scarcely a woman in the 
houses of the Banias who has not passed a 
night or two w.th the defendant Brojonath. 
So some of the Banias are trying to beat 
hiw down, although they‘cannot give out the 
character of their own females, and have 
therefore made out a petition in such a form 
as it may turn to be a police cognizable case.” 


The first question is whether this does 
harm the reputation of the two women who 
are represented by the complainant in this 
case, or whether it does harm the reputation 
of the Bania females of Juggutbullubpore ns 
a’ collection of females. I think it clea 
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that it does the latter, and thnt therefore 
every Banian woman of that village has a 
right to turn to the Magistrate for protection, 
and that the complainant may appear on 
behalf of one or nore such women. 


The intention to harm must be inferred 
from the context and the statement itself. 
Tt was evidently the intention of the writer to 
induce the belief that Brojonath’ Saha 
had disgraced almost every Bania woman in 
Juggutbullubpore in the eyes of their friends, 
and so to establish a ground of hostility 
between the male members of the Bania 
families and the accused Brojonath. 


Following the precedent laid down in the 
case of Ramnarain Bose of the 8th Novem- 
ber 1865* (which is the ouly criminal case 
on record in the High Court Appeals from 
the mofussil), I think it must be held that it 
lny on the speaker to prove that he made 
this statement with due care aud attention. 
Good faith will no doubt be presumed in the 
mofussil, as in the original side of the High 
Court, until the contrary appear. But I 
think the petitioner is right in his conten- 
tion, that the statement is on the face of it 
made without due care and attention. Witlr 
a mere show of reserve and caution, it does 
really touch the character of every woman, 
young and old, in the village. It is almost 
impossible to suppose that the Inspector’s en- 
quiries were of such a searching character, us 
to justify himin describing Brojonath’s in- 
trigues among Bania women in such sweep- 
ing terms as these. 

It may, I think, be conceded that the 
statement was made with no other object 
than to protect the interest of Brojonath 
Saha ; but I cannot thivk that it was for 
the public good to make the sweeping im- 
putation here made. It was sufficient, as far 
as the public advantage of defeating a false 
charge went, that the existence of intrigues 
with certain females not further described, 
or with any particular females of whom the 
Inspector could make the statement with 
certainty, should be alleged; and such a state- 
ment would have sufficed for the protection 
of Brojouath Sahba’s interests also. But 
though the Iuspector may have had no other 
object in view than the protection of Bro- 
jouath Saho’s interests, I do not think he can 
be said to have shewn good faith towards 
the collection of Bania females in making 
it in the extreme form he used. I think he 
fust be presumed to have acted recklyssly 
towards them, until he can show that he had 


* 4 W. R, Criminal, p. 22. 
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sufficient and reasonable trustworthy infor- 
mation on which to make it. 


The Magistrate will therefore commit the 
accused to the Sessions under Section 499. 


` Judgment of the High Court :— 


Phear, J.—If there were no other grounds 
wherewith to support a commitment than 
those which have been set forth by the 
Judge, we should think it exceedingly diffi- 
cult to say that a commitment would ‘be a 
` good exercise of the discretion which the 
Legislature has reposed in the Sessions 
Court under Section 435, Criminal Proce- 
dure Code. For if we look at the Report 
which is said to be defamatory, it certainly 
has been made by an officer in execntion of 
his duty ; in trath, made directly as a result 
of un order from his superior ; and notwith- 
standing that the accusations or imputations 
against the bunnia women are sweeping, it 
does not, as I think, appear from the docu- 
ment itself that they were made recklessly 
or unjustifiably ; so that if there were no 
‘further evidence appearing in the case 
of. the prosecution than the document itself, 
‘Y think the accused would be covered by 
the 9th exception to Section 499 of the 
indian Penal Code. He would appear to 


be almost precisely the subject of illustra- 7 


tion (5) to that Section. 


But we have had some other portion of 
the evidence read to us to which the Judge 
made no reference, and from that it certainly 
does seem to us that there are materials on 
which the accused may well enough be sent 
to trial on the charge for which the Sessions 
Judge commits him. 


We cannot, therefore, interfere with his 
commitment, and we accordingly reject this 
petition. 





The 23rd July 1870, 
Presents: 


The Hon’ble L. S. Jackson and E. A. 
Glover, Judges. 


Pleader—Private prosecutor. 


Reference to the High Court by the Sessions 
Judge of the 24-Pergunnahs. 


Chunder Charan Chatterjee 
; versus 
Chunder Coomar Ghose and another. 


A pleader may appear in criminal cases, not only on 
behalf of an accused person, but also on behalf of a 
private prosecutor. 


Jackson, J.—IT seems to us quite clear 
that pleaders are empowered by Act XVIII 
of 1865 to appear, plead, and act in the 
Criminal Courts, and they may so plead and 
act as well on behalf of prosecutors as on 
behalf of accused persons, 


Section 4.19 of the Code of Criminal Proce- 
dure expressly recognizes he right of the 
Counsel or Agent of the complainant to be 
heard upon appeal. We can see no reason 
for supposing that the right varies in the 
case of appeals from what itis in the case 
of proceedings in the Court of the Magistrate. 
Section 432 Act VIII of 1869, in my opi- 
nion, is merely intended to limit the right of 
an accused to be defended by a barrister or 
attorney of the High Court; or pleader or 
otherwise by other persons with the leave 
of the Court. 


We think, therefore, that the order of the 
Deputy Magistrate, ruling that a pleader 
was not entitled to appear on behalf of a 
private prosecutor, is erroneous and ought to 
be set aside. 





The 23rd July 1870. 


Present: 


The Hon’ble L. S. Jackson and F, A. Glover, 
Judges. 


Municipal Commissioners—Act ITI of 
1864, B. C. 


Reference to the High Court under Section 
134 of the Code of Criminal Procedure, 
by the Sessions Judge of the 24-Pergun- 
nahs. 


` Bani Madhub Banerjee, Petitioner. 


Mr. G. Twidale and Baboo Bacharam 
Mookerjee for Petitioner, 


_ The Municipal authorities have ro power under Sec- 
tion 57 Act III of 1864, Bengal Council, to impose a 
fine on a person for blocking up a drain, which is not 
shewn to be public property or along the side of any 


highway. 

fteference.—I HAVE the honor to submit’ 
for the orders of the Court, the record of a 
case in which one Bani Madhub Banerjee hag 
been: fined rupees 50 by the Rey. C. E, 
Driberg, sitting as a Municipal Commissioner 
with the powers of a Magistrate. 
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The case apparently originated in a sworn 
deposition of an overseer, named Ismael 
Sheikh, charging certain agents of Bani Ma- 
dhub with blocking up a “nikasi” drain 
with earth in contravention of Section 57. 
Bengal Act III. 1864. He appears to have 
written his own deposition. Itis not signed 
by any one but himself, but a summons was 
issued citing Bani Madhub and two agents 
by the Vice-Chairman, 


The evidenc@adduced, though defective in 
some respects, proves that Bani Madhub in 
digging a tank has stopped a certain drain 
on the east of holding No. 207; that is to 
say, the water is not allowed to fall into the 
tank, and its passage to the main drain is 
blocked. It appears that Mr. Driberg per- 
‘sonally examined the spot, and satisfied him- 
self that Bani Madhub had, for his own pur- 
poses, subjected his neighbours to incon- 
venience. 


If there was nothing more in the case, I 
should not trouble the Court with this refer- 
ence ; but it appears to me that the Municipal 
authorities have no jurisdiction iu the matter, 
and I think that it is necessary to restrain 
them from interfering in the concerns of the 
inhabitants when the law has given them no 
power of interference. 


The prosecution has sought to show that 
the drain in question is a “ municipal drain;” 
and the meaning of this term seems to be a 
drain that is cleared by servants of the Muni- 
cipality. But there is no proof that the Muni- 
cipality has ever taken charge of the drain 
in question, or taken it out of the possession 
of its private owner, if they have the power to 
do so; and it is not shewn that any portion of 
the drain is public property. It seems to me, 
therefore, that the Municipality have no right 
to call it a municipal, that is to say a public 
drain, or to interfere with it in any way 
beyond compelling the owner to keep it 
clean. 


If a neighbour can claim a right of drain- 
age, and is so advised, he may complain in 
guch a case in the Criminal or the Civil 
Court ; but that would not give jurisdiction 
to the Municipal Commissioners to interfere 
in the matter. 


But, moreover, it seems that the Section 
to which Mr. Driberg, following the com- 
plaint of the overseer, refers, does not give 
‘any authority to the Municipality to interfere 
‘in the matter of the-obstruction of any drain, 
unless it is “along the side of any such 
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highway.” Now, in this case there is no pre- 
tence of there heing any highway or even a 
path on the spot. 


It appears to me, therefore, that the sitting 
Commissioner imposed the fine without any 
authority ; and I recommend that his order 
be set aside, and that the fine be re-funded. 


I forward with the record the map sent 
to me by the- Vice-Chairman, and a map, 
showing the drain in question, filed by the 
appellant. 


Judgment of the High Court :— 


Jackson, J.—We think that for the reasons 
stated by the Judge in his letter, the convic- 
tion by the Municipal Commissioner ig erro- 
neous and not warranted by law. It must 
be set aside. 


The 80th July 1870. 
Present: 


The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 


False evidence—Matters not judi- 
cial—Section 193, Penal Code. 


Criminal Revisional Jurisdiction 
Revision of proceedings in the case of 


Audheen Roy and others, Petitioners. 


Baboo Kissen Succa Mookergee for 


Petitioners.. 


A conviction may be had for giving false evidence 
under Section 193, Penal Code, even if the evidence be 
given in matters not judicial (such as before the Col- 
lector acting in his fiscal capacity under Regulation 
XIX of 1814), but it must be proved that the false 
statement was made under the sanction of the law. 


Bayley, J.— Two points have been taken’ 
before us in this application. 


Istly—That there is nothing to show that 
the offence with which the prisoners are 
charged comes under Section 193 of the 
«Penal Code, inasmuch as it is not a case of 
false evidence given in any stage of a judicial 
proceeding. s 2% 
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- 2ndly.—That no written - answers of the 
‘prisoners are duly taken. 


With regard to the first objection, I would 
observe that the case in which the false evi- 
dence is given was pending before the Col- 
lector, acting in his fiseal capacity under 
Regulation XIX of 1814. Now this case 
is covered by these terms in page 163 of 
the Penal Code, in the notes given by 
Morgan and Macpherson—‘“‘ To support a 
“charge under the latter Clause of the 
“ Section, the general requisites are the 
“same as those already mentioned, except 
“that the proceeding in this case is not a 
“judicial one. It is equally essential to 
“show that the false statement was one 
“ made under the sanction of the law, whe- 
“ther upon oath or on a declaration which 
‘(the law allows to be substituted for an 
“oath in matters not julicial.” 
As to the second objection, I would ob- 
‘serve that there was a petition put in by 
the prisoners setting forth all they intended 
to urge. They had also a vakeel to plead 
and mooktear to act for-them. The mere 
fact of there being no separate answer put 
in by the prisoners, will not, I think, under 
such circumstances prejudice the case of 
the prisoners. The plea is, I think, a mere 
technical objection; and save and except 
this technical informality, there is nothing 
in the whole case to justify interference 
under Section 404. Ihave no donbt that 
if the prisoners bad been asked whether 
they would prefer filing an answer or plea 
in form, or doing what they did,—give in 
a lengthy petition, and besides that appoint- 
ing a vakeel or mooktear in their defence, 
—they would have unhesitatingly preferred 
the latter course, as giving them the fullest 
opportunity of laying before the Court what 
they had to say in their defence. . 


I would reject this application. 
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The 30th July 1870. 


Present : 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Criminal Trespas s—Procedure—Re-~ 
ference to the High Cofirt-- Joint Ma- 
gistrate—Section £41, Penal Code— 
Section £34, Code of Criminal Pro- 


dure, 


Criminal Revisional Jurisdiction. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
_ by the Magistrate of the 24-Pergunnahs, 


f 
The Queen versus Chooramoni Sant. 


It is essential to a conviction for criminal trespass 
under Section 441 of the Penal Code that there should 
be the intent to commit an offence, or to intimidate, 


insult, or annoy any person. 


A Joint Magistrate of a district has no- power to 
make a reference to the High Court under Section 434 


of the Code of Criminal Procedure. Such references 


can be made only by the Sessions Judge or by the Magis- 


trate of a district. 


Jackson, J.— Tuts is a reference by the 
Magistrate of the district. submitting for 
revision the proceedings ofa Deputy Ma- 
gistrate, Baboo a = * who has 
convicted a person named Chooramoni Sant 
of criminal trespass, and sentenced him to 
a fine of 10 rupees and in default of pay- 
ment to imprisonment for 3 days. 

The conviction in question is absolutely 
illegal, in the first place, because there has 
been no propet trial. The complainant was not 
exumined in the presence of the accused, nor 
was any evidence whatever recorded in his 
presence. The Deputy Magistrate justifies 
this proceeding by reference to Section 265 
of the Criminal Procedure Code, which he 
says does not require that the complainant 
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should be examined, but merely that “ the 
substance of the complaint shall be stated to 
the accused person, and he shall be asked 
if he has any cause to show why he sliould 
not be convicted.” That Section, however, 
goes on to say—“ If the accused person admit 
the truth of the complaint, and show no 
sufficient cause why he should not be con- 
victed, the Magistrate may convict him 
accordingly.” 


Now, strangg to say, the accused person 
was not even asked whether he had 
committed the offence imputed to him 
of not; bvtseveral questions were put to 
him by the Deputy Magistrate, of which 
the first was ‘did you’ bring out certain 
articles from the plaintifi’s house as stated 
by him 3” secondly, “ whose property are 
these articles;” thirdly, “ what authority 
had you to enter the plaintiff's louse” ; and 
fourthly, “ have you any excuse ?” 


Section 266 however provides that “if 
the accused person do not admit the truth 
of the complaint, the Magistrate shall pro- 
ceed to hear the complainant and such wit- 
nesses as he may produce in support of his 
complaint; and also to hear the accused per- 
son and such witnesses as he shall produce 
in his defence.” 


The Magistrate, on the back of thig ex- 
amination of the accused, stated—“ The ad- 
mission of the accused amounts to a con- 
fession of guilt, so far ns the charge of tres- 
pass is concerned, and his pleader declines to 
examine any evidence.’ Now, most mani- 
festly, the accused made no sort of admis- 
sion which amounted to n confession of guilt. 
He stated that he had accompanied the peon 
of the Moonsif’s Court in execution of a 
decree against the judgment-debtors; that he 
had only entered the house at the direction 
of the peon, but did not admit the commis- 
sion of any offence, for the reason amongst 
others that he was not asked whether he had 
committed any offence or nut. Under these 
circumstances, it was clearly the duty of the 
Deputy Magistrate to proceed to take the 
evidence. 


But admitting the facts stated by the 
Deputy Magistrate, I think it is quite clear 
that no offence was committed. Section 441, 
Todinn Penal Code, defines the offence of 
criminal trespass in these words—‘ Who- 
“ eyer euterg info or upon property in the 
“ possession of another with intent to com- 
“mit an offence, or to intimidate, insult, or 
“ annoy any person in possession of such pro- 
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“ perty, or having lawfully entered into or 
“upon such property unlawfully remnaing 
“there with intent thereby to intimidate, 
“ insult, or annoy any such person, or with 
‘intent to commit an offence, is said.to com- 
“ mit criminal trespass.” 


It is therefore essential to this offence 
that there should be the intent to commit an 
offence, or to intimidate, insult, or annoy any 
person. Now it is not pretended in this 
case that the accused person did more than 
enter the house, with the view of bringing 
out the property alleged to belong to the 
jadgment-debtor, 


The Deputy Magistrate states his opinion 
ns to the extent of the power of Civil 
Courts in such matters, and as to the pro- 
priety of entering the premises of third 
persons in execution of Civil Court decrees ; 
but into such questions I think it unneces- 
sary to enter, It is quite clear that the act 
imputed to the accused in this case had 
none of the elements of criminal trespass, 
and that no such offence bad been commit- 
ted. The Deputy Magistrate, I think, has 
acted with great precipitation, and his order 
must be quashed. 


This reference appears to have been 
made, in the first instance, by the Officiating 
Joint Magistrate of the district. The 
Joint Magistrate has no authority to make 
such a reference. That power appears to 
be restricted to the Court of Session and 
to the Mngistrate of the District. Although 
Section 434 of the Code of Criminal Pro- 
cedure does notin express terms use the 
words ‘t Magistrate of the District,” yet a 
Magistrate is only empowered to make such 
references in respect of the proceedings of a 
Magistrate immediately subordinate to him ; 
and there is nothing to show that the Deputy 
Magistrate here was subordinate to the Joint 
Magistrate. On the contrary, Section 239 
Act VIII of 1859 describes all Magistrates 
nnd Subordinate Magistrates as being sub- 
ordinate to the Magistrate of the district 
in which they exercise jurisdiction. He, 
therefore, is the proper officer to make re- 
ferences under Section 434. 


I desire also to add that the letter of 
the Deputy Magistrate in -this case is less 
in the term of an explanation of the pro- 
ceedings complained of, than that ofan argu 
ment to show that the opinion of the Magis- 
trate who made the reference was incorr¢ct. 


Mitter, J.—I concur. 
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The 3rd August 1870. 
Present: ` 


The Hon’ble J. B. Phear and E. Jackson, 
Judges. 


Reference to the High Court—Defa- 
mation—Publication—Section 499, 
Foenal Code. 


Criminal Revistonal Jurisdiction. 


Reference to the High Court under Cir- 
cular Order No. 17, dated 17th June 1863, 
by the Sessions Judge of Tipperah, in 
the case of Dr. J. A. Greene versus Mr. 
J. P. Delanney. 

Object of Circular Order No, 17, dated 17th June 

1863, pointed out. 


The act of filing in Court a petition containing im- 
putations concerning a person calculated to harm his re- 
putation, with the intention that it should be read by 
other persons, amounts to making or publishing the im- 

utation within the meaning of Section 499 of the 
Penal Code, 


The criminal law of this country with regard to de- 
famation depends on the construction of Section 499 of 
the Penal Code, and not on what may be the English 
law on the same subject. 


Phear, J.—Ir appears to me that the 
present reference to this Court has been ir- 
vegularly made. Circular Order No. 17 of 
17th June 1863 is only applicable to cases 
where the Judicial Officer, who has passed a 
decision on a matter duly brought before 
him, himself entertains doubts as to the 
correctness of the construction which he 
has therein placed on some part of the two 
Criminal Codes. It was never intended to 
enable a subordinate Officer to call in ques- 
tion the decision by which his official su- 
perior overrules his judgment. In the 
instance which is now before us, the Offi- 
ciating Joint Magistrate is so far from en- 
tertaining any doubt as to the soundness of 
his own decision, that he especially invites us 
to declare that the Judge committed error 
in taking a view of the law different from 
that which he, the Joint Magistrate, took. 
Notwithstanding, however, the irregular 
character of the reference, I thought on its 
coming before us that the record of the case 
~ ought to be sent for in exercise of our gene- 
yal powers of revision, because it seemed 
to me from the copy of the Judge’s judg- 
ment which was attached to the reference, 
that that officer had found facts such as 
would render Mr. Delanney in law guilt 
“of the offence charged against him, and yet 
had improperly refrained from convicting 
him of that offence. 
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Assuming that the petition which is the 
subject of complaint in this case contained 
matter of imputation concerning Dr. Greene 
which was calculated to harm his reputation 
(and that this was so I suppose there is no 
room for doubt), I am of opinion that the 
act of filing it in Court, necessarily with 
the intention that it should be read by 
other persons than the writer of it, amounted 
to making or publishing the imputation with- 
in the meaning which these words bear in 
Section 499 of the Indi&n Penal Code. 
The Judge appears to have thought other- 
wise on-this point, and for that cause solely 
to have reversed the Magistrate’s decision ; 
but it seems to me that on coming to his 
conclusion, he has reasoned erroneously 
upon the authority of certain English 
cases, It is no where laid down, as far 
as I am aware, by the English decisions 
that the uttering of defamatory matter, 
whether spoken or written in a Court of 
Justice, does not constitute a publication 
in fact, The doctrine which governed the 
decision in Henderson versus Bromehead and 
other like cases, is that the occasion protect- 
ed the utterer from an action for damages, 
i. €., prevented the publication from being 
such a wrong as that for which the sufferer 
could claim damages. In the very case of 
Henderson versus Bromehead* Mr. Justice 
Earle said— The point in reality proposed 
for our consideration is whether the plaint- 
iff instead of prosecuting for perjury has a 
right to bring this action;” and, undoubtedly, 
even in Englandif the defamatory allegations 
made on oath are false to the knowledge of 
the utterer, he is generally liable to be cri- 
minally punished in one form or another. 
But I think further that the Judge erred in 
looking outside the Penal Code itself for 
the purpose of ascertaining the criminal 
law of this country with regard to defama- 
tion, If the facts which are the subject 
of. a complaint fall within the limits of the 
definition in Section 499, construed as the 
Section ought to be according to the plain 
meaning of the words therein used, and if 
they are not covered by any of the excep- 
tions to be found in the Code, then, in my 
judgment, they amount to defamation quite 
irrespective of what may be the English 
law on the same subject. 

Now, on turning to the record it appears 
to me that the Sessions Judge did find as 
a fact that Mr. Delanney, in the civil suit 
of Mahomed Ghazee versus Delanney, filed 
or caused to be filed in Court the petition 
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defamatory of Dr. Greene which is now 
complained of, and also found that Mr. De- 
Janney in so doing did not act in good faith. 
I think that having so found the facts, the 
Sessions Judge was bound in law to convict 
Mr. Delanney of the offence specified in 
Section 499 with which he was charged, 
and that it was a mistake of law on his 
part, in the face of such facts, to acquit Mr. 
Delanney as he did by reversing the decision 
of the Magistrate, 


In this view’ it is open to this Court on 
revision to correct the error which the 
Sessions Judge has committed. In truth 
the very occurrence has taken place here 
which Sir Barnes Peacock imagived and 
put forward by way of illustration in the 
judgment delivered by him in Regina versus 
Gora Chand Gope, and reported in 5 Weekly 
Reporter, Criminal Rulings, page 45. He 
then said :— 


“ If a Judge on appeal should uphold the 
finding of a Magistrate on the facts, and 
reverse his decision in point of law and 
pronounce a judgment of acquittal and order 
the prisoner to be discharged, there, as the 
acquittal would be merely on a point of law, 
this Court as a Court of revision might 
reverse the judgment of acquittal, and order 
the sentence of the Magistrate to stand.” 


It seems to me fitting that we should 
in this way interfere in the present case. 
The conduct of Mr. Delanney in one respect, 
no doubt, ig so purely contemptible as to be 
perhaps unworthy of notice. The statements 
made by him in his petition are just those 
which fall from the mouths of the meanest 
prisoners in the dock in the vain hope of 
influencing the Court when the evidence 
against them proves conclusive ; and besides, 
they are so unenglish that an English gen- 
tleman might afford to disregard them ; but, 
on the other hand, it is, I think, most impor- 
tant in the interests of the publie that the 
procedure of our Courts of Justice should 
not with impunity be used as the means 
of indulging feelings of personal spite. It 
is quite time for litigants in many of our 
mofussil Courts to learn that if they make 
written statements and petitions the vehicle 
of groundless accusations against their op- 
ponents or other persons, whatever may be 
their purpose, they do so at their own peril. 


. The Sessions Judge says, probably with 
much truth, that ifthe Subordinate Judge 
who tried the case .of Mahomed Ghazee 
versus Delauney had acceded to the 


prayer of the petition and had re-called 
Dr. Greene as a witness, Mr. Delanuey’s at- 
tack upon Dr. Greene’s reputation would 
have been rendered ineffectual by the result 
of the renewed examination. But Ido not 
agree with the Judge iñ thinking, that the 
Subordinate Judge ought to have taken 
this course. It appears that Mr. Delanney 
was present by himself and his vakeel, 
during the time of Dr. Greene’s examination, 
which took place on the 14th January, yet 
it was not till the 27th of the same mouth, 
just a fortnight afterwards, that Mr. Delan- 
ney filed the petition in question, and thereby 
asked to have Dr. Greene re-called for re- 
newed cross-examination. In my opinion, 
the Subordinate Judge exercised a wise 
discretion in refusing to re-call the witness 
after that lapse of time, when no sufficient 
reason was assigned for ‘the delay. 


On the whole, then, I am of opinion that 
the order of the Sessions Judge should be 
reversed, and that the conviction and sen- 
tence of the Magistrate should stand. 


Jackson, J.—I fully concur in the obser- 
vations recorded by my learned colleague, 
and in the order which he has passed. If 
Mr. Delanney made the imputation in the 
petition presented by him to the Civil Court 
without good faith, he is liable to punish- 
ment for defamation. His act will not come 
within the ninth exception to the 499th 
Section of the Penal Code, in which defama- 
tion is defined. I also think with Mr. 
Justice Phear that in this country where 
litigants are so habitually regardless of 
the allegations they prefer against their op- 
ponents, i¢ is right and proper that they 
should understand that false defamatory 
allegations made . without good faith are 
punishable under the criminal laws of the 
country, 





The 6th August 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Judges. 

Right of way—Civil suit—Section 320, 
Code of Criminal Procedure. 
Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Offictating Sessions Judge of Pur- 

, neah, in the case of Bhoiro Mundul. 


A Magistrate is bound under Section 320 of the Code 
of Criminal Procedure to investigate a case in which 
the complainant alleged that his right of way had 
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been interfered with, and ought not to refer the com- 
plainant to the Civil Court, 

Reference.—Onr Bhoiro Mundal peti- 
tioned the Magistrate of this District, alleg- 
ing that certain persons had closed up a path 
along which he (the petitioner) had a right 
of way, and the use of which was necessary 
for egress from his house to the public road. 
The Joint Magistrate referred him to the Civil 
Court. He repeated his &pplication the next 
day, but with no further success. It appears 
to me that the petitioner had every right to 
have his case investigated under the provi- 
sions of Section 320 of the Criminal Proce- 
dure Code. That Section exactly meets this 
case, and the Joint Magistrate was bound to 
ascertain whether the path “ in dispute was 
open tothe use” of the petitioner, and in the 
event of his finding that it was, to order 
“that possession thereof should not be 
taken to the exclusion” of the petitioner. 

I would not trouble the High Court were 
it not that the position of the petitioner is 
very materially affected by the Magistrate’s 
order, If he can prove his recent enjoyment 
of the use of the path, he is entitled to relief 
from the necessity of going to the Civil 
Court, and a burden of proof will be trans- 
ferred from his shoulders. on to those of the 
closers of the path. If the Court consider my 
_ view correct, I would ask it to quash the two 

orders of the L7th and 18th May respec- 
tively, and to. direct the Magistrate to- pro- 
ceed under Section 320. E may mention that 
I find my view fortified by a case exactly in 
point reported at page 64, Volume 2 of the 
Weekly Reporter. 

Judgment of the High Court:— 

Hobhouse, J.— We think that the Judge 
is right ; aud we direct thatthe ordens of the 
Magistrate of date 17th and. 18th. May re- 
spectively be set aside, and that he proceed 
to enquire into and determine the question 
jn thesmanner provided by Section 320 of 
the Act. 


The LOth August 1870. 
Present : 


The Hon’ble Œ. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Labourer—Breach of contract — Act 
Mitr of 1859. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Sessions Judge of Beerbhoom. 


Koonjobeharry Lall on behalf of Messrs. 
Lyall & Co., : 


versus 
Raja Doomuey ; 
and 
Koonjobeharry Lall 
versus 


Rughoonath Dome. 


Where a laborer contracted with the manager of a 
silk factory fora money: consideration to work at the fac- 
tory for four months in a year for a period of three 
years, and broke the terms of his contract, he was held 
liable to a prosecution under Act XIII of 1859, and 
the order of the Magistrate holding that such a eon- 
tract was an unreasonable one, and therefore one which 
ought not to be enforced by him, was set aside. 


Hobhouse, J.—Tsis reference is made 
by the Sessions Judge of Beerblioom, who 
states the case as follows :— 


‘“ Messrs. Lyall & Co., silk manufacturery 
iu this Zillah, have sued certain spinners for 
breach of contract during the last silk 
manufaeturing season. ‘Fhe contracts are 
filed with the records, and purport to extend 
over three years- from. 1868. The Magis- 
trate has declined. to go into- the merits of 
the cases, considering that the contract in 
each case is an unreasonable one, and has 
dismissed both cases. 


‘Under Act XIII of 1859 extended. to. 
Beerbhoom by Resolution of the Lieute- 
naut-Governor, dated 2nd January 1863, 
printed and published at page 24 Caleutta 
Gazette of 7th Jauuary 1868, both these 
cases cau be tried before the Magistrate of 
this district. ‘The order therefore of the 
Magistrate is-irregular and coutrary to the 
laws in force. 


“The matter has already once been dis- 
posed of by the Honorable the Judges of 
the High Court on 21st, April 1864, in the 
case of Mesers. Lyall & Co. versus Ro. 
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meshwat Korah, and in which orders were 
passed for the Magistrate to try the cense. 
The present suits under Act XIII of 1859 
are of a similar nature, and I solicit the 
orders of the High Court thereon. Both 
records are submitted for the purpose of 
being laid before the High Court.” 


The Magistrate passed the following order, 
dated the 28th June 1870 :— 


“Tt appears to me that this contract is an 
unrensonable one, which ought not to be 
enforced here. The accused is bound to 
work for the factory for three years, not 
continuously, but only for the particular 
months when silk-spinning goes on, viz., 
Shrabun, Agrahan, Magh, and Choit. The 


complainant in no wise binds himself to | 


employ accused even in those mouths, and 
no provision whatever is made for the ac- 
cused in the eight months in which no em- 
ployment is found. ‘This contract would in 
fact render accused liable to starvation, unless 
plenty of work could be obtained in the 
neighbourhood for the eight idle months, If 
complainant undertook to employ defendant 
for twelve months continuously, it would bea 
different thing ; but itis unreasonable to bind 
down defendant, a mere Inbourer, to such 
an agreement which wauld prevent bis leav- 
ing. the neighbourhood or perhaps doing 
anything to support himself, Charge is dis- 
missed.” 


The complainants in these cases charged 
one Rajah Doomney and another with a 
breach of contract under the provisions ofAct 
XIIL of 1859,—an Act especially in force 
in the District of Beerbhoom whence this 
reference has proceeded. The Magistrate, 
having taken the evidence of the complain- 
ant, refused to proceed with the case on the 
ground that the contract was unreasonable 
and so ought not to be enforced in the 
Magistrate’s Court. 


In the opinion of the Magistrate the un- 
reasonableness of the contract would seem to 
have cousisted in this, viz., that if was not 
a continuous contract for every month of 
the year, but only for certain months in the 
year ; and also that whereas the complainant 
did not bind himself to employ the accused 
for any length of time at all, on the other 
band vo sort of provision was mnde for 
sustenance and employment of the accused 
for the eight montis of the year not covered 
by the contract. i 


THE WEEKLY REPORTER. 


Rulings.’ [Vol. XIV. 





We do not think that this is a sufficient 
reason on the part of the Magistrate for 
declining to enter into the case and to sum- 
mon the accused and'the witnesses for the. 
complainant. The law says that when any 
labourer shall have received an advance of 
money on account of any work which he 
shall have contracted to perform, and when 
such labourer shall wilfully nnd without 
lawful or reasonable excuse neglect or refusa 
to perform such work according to the terms 
of his contract, then the master or the em- 
ployer may .complain to the Magistrate, 
and the Magistrate shall thereupon issue a 
summons or a warrant, as he shall think 
proper, for bringing the labourer before 
him, and shall kear and determine the 
case, | 


And then the law goes on to say-—if it 
shall be proved to the satisfaction of the 
Magistrate that such labourer has received 
money in advance from the complainant on 
account of any work, and has wilfully and 
without lawful or reasonable excuse neg- 
lected or refused to perform such work 
according to the terms of his contract, then 
the Magistrate shall proceed agninst the 
labourer in the way thereinafcer described, ' 


Now the contract in this instance was of 
this nature,— the complainant, as the agent 
of Messrs. Lyall & Co., who have extensive 
silk manufactories in the District of Beer- 
bhoom, and one especially, a Cootee called 
Gonatea, the manager for the Cootee swore 
that he had advanced the accused a sum of 
money, and had summoned him to work at 
the above silk manufactory in accordance. 
with the terms of the contract, which he 
averred had been given by the accused 
and which he filed on record. The contract 
was of this nature. The accused was to 
receive wages at the rate of 5 rupees a 
month, and these wages were apparently to 
be given for such periods as the silk manu- 
facture was going on at the Cootee—that is, 
for 4 months out of the 12 months of the 
year; and the contract was to last for a 
period of three years, namely, from the ist 
October 1868 to the 30th September 1871. 
The accused contracted to attend every day 
nt the Cootee during the manufacturing 
season, and to work on every such day in 
spinning silk ; and he agreed that if on any 
day he should be absent orif he should go 
to spin for any other person, then he should 
be liable for breach of his contract., We 
do not see anything unreasonable in such 
n contract. The labourers whose business 
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i in si ' i i t | the cattle to enter the prosecutor's fields, knowing that 
1S to Spin silk, nud who a Page WwW tha | by so doing he is likely to cause damage, Mere neg- 
business, must know that the business is lect to keep the cattle from straying is not sufficient. 


| 
only carried on for a certain number of i : i 
months throughout the year. Where there- Couch, C. J.—IN an case the Magistrate 
fore a labourer undertakes to work at such | says :—“ Itis quite clear on the prosecutor's 
business for the limited period of three Es statement that a prosecution for mischief 
years, he must be held to do so with his eyes | “ against the owners of the trespassing eat- 


open and knowing well what he was about, j“ tle will properly lie, for though it is quite 
2 “possible, and in fact most probable, that 


“they did not intend to do actual damnge, it 
“ is proved that they must have known that 
“it was likely to occur, and in fact were 
“ warned of what damage had been done by 
“the prosecutor. Again, it is no excuse to 
“plead that they did not actually take the 
“auimals to the compound and drive them. 
“Tn the case of Shiraz, he was seen watch- 
“ing them while they grazed ; while it is 
“ plain that Grish Chunder, by the mere act 
“ of letting loose the animal to stray at large, 
turned them into Major Forbes’ compound, 
“ where they daily repaired aud were daily 
“ geen,” 














On the other hand, the manufacturer is 
perfectly aware that the business of the 
factory will stop if he does not arrange be- 
forehand with the labourers to work at the 
factory in such detail of the factory work, 
for the limited period during which the fac- 
tory is at work. 


There was nothing, therefore, unreasonable 
either on the part of the contractor or the 
contractee, and where the contractee received 
asum of money in advance of his contract, 
had been summoned in accordance with the 
terms of his contract to work at the factory, 
aud had neglected (if he hnd neglected) to 
attend, he was clearly liable to a prosecu- 
tion under Act XIII of 1859, This view 
is supported by a decision given by the| the part of Grish Chunder to do damage, 
learned Judges of this Court on the 24th | but that he let loose the cow and that the 
April 1864, in a ease referred from the | cow had on previous occasions strayed into 
Beerbhoom District, No. 18 of the 15th the compound of Major Forbes. I think 
July 1863. that itis not a causing cattle to enter upon 


À , t d within the meaning of Secti 
We direct that the Magistrate’s order of | i pra faerie Code st ana 
the 28th June 1870 be set aside, and that | quires something more than neglect ol ahs 


he be directed to proceed with the hearing part of the owner of the cattle to keep them 
and determination of the cases referred. from straying. He must in some Way cause 
the cattle to enter the field, knowing that by 
so doing he is likely to cause damage, Tt 


I understand the Magistrate, then, to find 
at the utmost that there was no intention on 


g ——— ee 





The 12th August 1870. , does not appear to me that, taking the find- 
z ‘Ing of the Magistrate to be supported by 
Present: | the evidence, there was hére an offence for 


‘which Grish Chunder was liable to be pun- 


The Hon’ble Sir Richard Couch, Kt, Chief! ished. It was not even shewn that the cow 
Justice, aud the Hon’ble L. S. Jackson, | was let loose. So that, supposing that the 
Judge. letting the cow loose with a knowledge that 

it had such a propensity to go into Major 

Cattle trespass — Mischief — Section | Forbes’ compound, that it would Inevitably 
425, Penal Code. go there on being let loose, would be a 

causing within the meaning of Section 425, 

Reference to the High Court under Section there was no evidence here that the accused 
434 of the Code of Criminal Procedure, person did so. All that seems to have been 
by the Sessions Judge of Nuddea. shewn was that there was a neglect to keep 
the cow fastened up, so as to prevent it from 
straying in any place. That is not a case 
within Sections 425. If Major Forbes has 
Mr. Mun Mohun Ghose in support of the: got a compound which is open to the incur- 
g reference. ious of the cows of the neiglbouring people, 

To render a person liable under Section 425 of the | he ought to protect it in séme Vi HA mot 


Penal Code for mischief in consequence of damage done seek the aid of the criminal law, Where 
by cattle trespass, he must in some way have caused ; the owner of the cattle does nothing which 


Major Forbes versus Grish Chunder Bhut- 
tacharjec. 
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may fairly be considered as a causing the 


animals to go into the compound, he is. not 
liable to be punished. I think upon the find- 
ing of the Magistrate this is clearly not a 
case within the criminal law, and the con- 
viction must be annulled. 


Jackson, J.—I am of the same opinion. 
That which is set up against the accused 
person amounts merely to negligence in suffer- 
ing his cow to gẹ abroad with the knowledge, 
no doubt, that the cow was likely to enter 
the compound of Major Forbes or some other 
person, and there do some damage. Now, 
this negligence is not the same thing as by 
an illegal omission causing a thing to be 
done. I entirely concur in thinking that 
the Section requires an actual causing ; and 
that it is that active causing, coupled with 
the intention or the guilty knowledge, so to 
say, that constitutes the offence under the 
Section. 





The 18th August 1870. 
Present: 


The Hon’ble L. S. Jackson and Dwarkanath 
Mitter, Judges. 


Procedure—Registration Act—Jury— 
irregularity. 


Criminal Appellate Jurisdiction. 
The Queen versus Abdool Kurreem. 


Committed by the Magistrate and tried by 
the Sessions Judge of the 24-Pergunnahs 
on achurge of making false statements 
under the Registration Act. 


Baboos Chunder Madhub Ghose and 
Romesh Chunder Mitter for the Appellant. 


An offence under Section 91 of the Registration Act 
ought not to be tried with the assistauce of a Jury. 
Where, however, such offence was tried with the assist- 
ance of a Jury, and the verdict of the Jury who were 
unanimous in convicting the prisoner was approved of 


. by the Sessions Judge, the High Court considered it | 


unnecessary to quash, the proceedings. 

Jackson, J.—Inx this case the Court of 
Session tried the defendant who has been 
convicted of an offence under Section 91 of 
the Registration Aet (XX of 1866) with 
the assistance of a Jury. This seems to 
have been by some mistake, inasmuch as the 
Local Government does not appear to have 
authorized or ordered the trial of offences” 
under the Registration Act to be by a Jury ; 
and the pleader for the appellant has con- 
sequently asked the Court to quash the pro- 
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ceedings on the ground that such trial was 
irregular and void. 


It appears that the Jury were unanimous 
in finding the prisoner guilty, and that the 
Judge approved of the verdict. We, there- 
fore, thought it unnecessary to quash the 


| proceedings, but intimated to the vakeel that 


he was at liberty to deal with the cnse as if 
the prisoner had been convicted by the 
Judge in conformity with the opinion of 
Assessors, and that he might go into the 
facts. 


He thereupon read to us some portion of 
the evidence ; but it seems quite clear that 
the prisoner was most properly convicted of 
committing an offence unfortunately too com- 
mon, namely, of selling himself for the pur- 
pose of falsely identifying persons of whom 
he had no kuowledge, and thereby inducing 
the Registrar to register a document. I 
think that he was quite correctly and rightly 
convicted, and that the sentence is by no 
means excessive. 


Mitter, J.—I concur. 





The 18th August 1870. 
Present: 


The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 


Rash driving—Section 279, Penal 
Code. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Hooghly. 


Mr. A. W. Larrymore versus Pernendoo Deo 
Rai. 


Mr. R. T. Allan for Petitioner. 


_ The actual driver, and not the owner of a carriage, 
is liable under Section 279 of the Penal Code in case of a 
collision and injury to another arising out of rash dri- 
ving. 

Reference—I mave the honor to submit 
the papers of this case for the orders of the 
High Court, under Section 434 of the Code 
of Criminal Procedure, together with the 
explanation of the Joint Magistrate. - 


Section 279 contemplates that the actual 
driver of a carriage shall be criminally re- 
sponsible for an injury arising from his act, 
and not the owner of the vehicle, although 
he may be civilly liable for damages. 
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In the present case, Mr. Larrymore was 
riding along a narrow road and called the 
coachman to stop. ‘The man disregarded the 
order, and as there was no room to avoid the 
carriage, the result was a collision in which 
Mr. Larrymore was injured. 
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Mr. Larrymore does not say that he ad- 
dressed himself to the Baboo inside the car- 
riage, but only to the coachman ; and the 
Baboo declares he was sleeping, and knew 
nothing about the matter until his coach- 
man told him of the accident. The Joint 
Magistrate assumes that the Baboo must 
have known what was happening ; and that 
as he did not interfere he is liable under 
Section 279. But there is nothing on the 
record to show that the Baboo iucited his 
“coachman to drive on after Mr. Larrymore 
called out, or that Mr. Larrymore called upon 
the Baboo personally to stop the carriage ; 
and as therefore no overt act has beeu 
proved or even charged against the Baboo, 
I think that the mere fact of his presence 
in the carriage could not make him crimi- 
nally liable. It is not at all impossible thet 
he was, as he states, too sleepy to know 
what was going on, especially as the carriage 
‘does not appear to have stopped at all; and 
as there is no evidence to the contrary, or 
grounds for assuming that although hearing 
Mr. Larrymore’s calls to the coachman he 
tacitly assented to the latter disregarding 
them, I think that the conviction of the 
Baboo under Section 279 ought to be 
quashed. 


Judgment of the High Court :— 


Kemp, J.—The coachman, and not the 
Baboo, is liable under Section 279 of the 
Penal Code. The conviction of the Baboo 
must be quashed, and the fine, if paid, 
refunded to him. 





' The 28rd August 1870. 
Present: 


The Hon'ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble H. V. Bayley, 
F. B. Kemp, L. S, Jackson and J. B. 
Phear, Judges. 


Appeal — High Court— Non-Regulas 
tion Districts—Section 42454 Act 
VIXI of 1369. 
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Criminal Appellate Jurisdiction, 


The Queen versus Dhonah Bhooyah ang 
others. 


Committed by the Magistrate and tried by 
the Deputy Commissioner of Singhbhoom 
on a charge of house-trespass by night in 
order to commit theft. 


An appeal lies to the High Court from an order 
of an officer in a Non-Regulation District invested 
with the powers conferred by Section 445A Act VUI 
of 1859, only when the convictien has been come to 
under the powers specified in that Section. 

This case was referred to the Full Bench, by 

L. S. Jackson and Dwarkanath Mitter, 


J. J., with the following remarks :— 


Jackson, J.—Turs is an appeal against a 
conviction before the Deputy Commissioner 
of Singhbhoom. The prisoners having been 
found guilty of committing house-trespass by 
night, in order to the commission of theft, un- 
der Section 457 of the Indian Penal 
Code, they were sentenced, respectively, 
fo one year and two years’ rigorous im- 
prisonment ; in the latter case corporal 
punishment was superadded. The appeal of 
the prisoners has been transmitted to this 
Court apparently on the ground that the De- 
puty Commissioner isan officer invested 
with the powers conferred by Section 445A 
of the Code of Criminal Procedure, amend- 
ed by Act VIII of 1869. 


There is nothing on the record, that I can 
fiud, to show that the particular Deputy 
Commissioner is invested with the powers 
in question ; butassuming that he is so, it ap- 
pears to me, for more than one reason, that 
the appeal does not lie to the High Court. 
In the first place, in deciding the case of 
the prisoners, the Deputy Commissioner does 
not appear to have exercised those powers 
at all. The case was referred to him by a 
Subordinate Magistrate under the 27th Sec- 
tion of the Code of Criminal Procedure, 
which directs that “when a Subordinate 
“ Magistrate shall consider the offence es- 
‘tablished against the accused person to 
“call fora more severe punishment than 
‘heis competent to adjudge, he shall record 
‘the finding end submit his proceedings to 
“the Magistrate to whom he is subordinate, 
“and such Magistrate shall pass snch sen- 
“tence or order in the caseas he may deem 
‘proper, and as shall be according to law.” 
I apprehend, therefore, that this couviction 
was made by the Deputy Magistrate in the 
course of his ordinary jurisdiction and duties 
us a.Magistrate, and that accordingly the 
appeal would lie to the Court of Session, 
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But even if it appeared that he had, in 
dealing with the case, exercised the juris- 
diction specified in Section 445A, I should 
still think that the appeal would not lie 
tothe High Court. Section 445B pro- 
vides “that such Chief Officer shall try, 
“as a Court of Session, offences which 
‘“ under the Schedule hereto annexed are tri- 
“able by a Court of Session only ; and in 
# such trials shall be guided by the rules 
“ contained in Chapter XXV of this Code ;” 
and immediately following that, is the Sec- 
tion 445C, which declares that any person 
convicted “on a trial held by any officer 
“ invested with the power dascribed in Sec- 
“ tion 445A may appeal to the High Court, 
“ and no appeal against such conviction shall 
lie to the Court of Session.” 


The result of these provisions is that 
two procedures are provided for an, officer 
exercising the powers in question. One in 
respect of offences which are triable by a 
Court of Session only, and in respect of 
which offences he is required to try the ac- 
cused as a Court of Session; but in regard to 
offences on which the Magistrate has concur- 
rent jurisdiction with the Court of Session, 
apparently he has to try them as a Magistrate, 
but with the increased powers conferred by 
Section 445A. I incline to think that the 
words “ convicted on a trial” in Section 445C 
refer, if not to trials held by such officer as 
a Court of Session, at all events exclusively 
to cases in which he has exercised the 
powers conferred by ‘Section 445A, and 
that where he has not acted in the exercise 
of these powers, but merely in the exercise 
of his jurisdiction as a Magistrate, the ap- 
peal will lie, as in the case of other Magis- 
trates, to the Court of Session. 


Iam also of opinion that the word “ trial” 
refers to the trials mentioned in the prece- 
ding Clause, and that “any person convitted 
“on a trial held by such officer” means on 
a trial held by the officer as a Court of 
Session. 


It appears that in other cases of like 
appeals several Division Benches of this 
Court have entertained the appeal, and 
therefore if seems so necessary to refer 
the point for the decision ef the Full Bench. 
It is a matter of importance, because if the 
High Court be required to hear appeals 
from Magistrates who are invested with |. 
this jurisdiction, no matter what the nature 
of the offence or the amount of punisliment 
may be, a very considerable amount of 


additional business will be thrown upon the 
Court 


Mitter, J—I concur in the gqrder of 
reference, but I express no opinion on the 
point referred. 


When the chief officer charged, &c., has 
been invested with the powers. described in 
Section 445A Act VIII of 1869, are all his 
decisions, z. e., all convictions before him 
appealable to the , Migh Court, whether he 
has acted in the exercise of such powers or 
of those which the Magistrate of a dis- 
trict ordinarily possesses, and when there 
is nothing to show that he has exercised the 
powers described in that Section ? 


If the appeal is to the High Court only 
when he appears to have acted in the 
exercise of such powers, is it so in all cases 
wherein he has exercised those powers, or 
only in those in which he has held a ‘trial 
under Section 445B ? 


Judgment of the Full Bench :— 


We are of opinion that an appeal lies to 
the High Court only when the conviction 
has been come to under the powers specified 
in Section 445A Act VIII of 1869. 


The 23rd August 1870. 


Present: 


The Hon’ble Sir R. Couch, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley, 
E. B. Kemp, L. S. Jackson and J. B. 
Phear, Judges. 


Procedure—Complaint— Commitment 
—F alse evidence—Contempt—Chap- 
ter XXI, Code of Criminal Proce- 
dure. 


Criminal Revisional Jurisdiction. 


Revision of proceedings arising out of the 
abstract statement of the Sessions Judge 
of Cuttack, in the case of Narain and 
Ram Naik. 


A Court of Sessions is competent and ought to pro- 
ceed to the trial of a prisoner who is brought before it 
upon a charge exhibited by a Magistrate who is au- 
thorized to make a commitment, notwithstanding any 
h or defect of form in recording the com- 
plaint 


“This case was referred to the Full Bench 
by L. S. Jackson and Mitter, J. J., with 
` the following remarks :— 
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In the class of cases specified,to which the 2!st 
Chapter of the Code of Criminal Procedure relates, the 
complaint or authorization of the Court against the 
authority of which such offence is alleged to have been 
committed, is a sufficient warrant for the commence- 
ment of*criminal proceedings. 


Jackson, J.—TsE case of Narain Naik 
and Ram Naik was called for by this Court 
on a review of tha abstract statement of the 
Court of Session of Zillah Cuttack. The 
proceedings having come up, it appears that 
these persons were severally charged with 
having given false evitlence in a judicial 
proceeding under Section 193, Indian Penal 
Code ; and that the Court of Session, without 
proceeding to trial, has discharged the ac- 
cused persons on the ground of certain irre- 
gularities set forth fully in the case of 
Narain Naik, on reference to the judgment 
in which case that of Ram Naik has been 
‘disposed of, 


It seems tliat these persons gnave the evi- 
dence which was charged as being false be- 
fore the Deputy Magistrate, who, after dis- 
posing of the case in which the evidence was 
given, sent the record tothe Magistrate of the 
District, with a letier snying that he charged 
the prisoners with giving false evidence. 
Thereupon the Magistrate made an order 
referriug the case to another Deputy Magis- 
trate, who thereupon summoned the parties, 
and after taking evidence committed the 
prisoners to the Sessions. 


The Judge is of opinion that as no formal 
complaint was made under Saction 66, Code 
of Criminal Procedure, nor charge preferred 
under Section 135 before the Police, the 
Deputy Magistrate or the Magistrate of the 
‘District were not authorized to take up the 
case, and consequently the preliminary pro- 
ceedings were illegal and void, and the com- 
mitment also illegal. He comes to this con- 
clusion on the authority of the case which 
is reported in 12 Weekly Reporter, page 49, 
Criminal. Rulings, in which the prisoners, 
who had been convicted under the 183rd 
and other Sections of the Indian Penal Code, 
had their conviction quashed and were dis- 
charged. 


The decision in question was one of my 
brothers Kemp and Markby. It has un- 
doubtedly gone the length of holding that 
no trial in a Court of Session can be pro- 
perly held in which the proceedings had not 
commenced in one of three modes described’ 
. in Sections 66, 68 and 185, Code of Crimi- 

` nal Procedure, l 
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With great respect to the learned Judges 
who held this opinion, it seems to me that 
Courts of Sessions are required to take 
cognizance of offences upon a charge 
preferred by a Magistrate empowered under 
the Code to make commitments to such 
Courts; and that if such commitment has 
been made, and the trial in the Court of Ses- 
sious has been properly held, the accused per- 
son should not be allowed to Imve the trial 
and conviction quashed upo® the ground of 
any defect in ‘the mede of recording the 
original complaint ; and it also appears to me 
that in the class of cases referred to in Séc- 
tion 169, the letter of the Deputy Magis- 
trate, before whom the alleged tnlse evidence 
was given, was an amply sufficient ground 
for the commencement of the proceedings. I 
should have thought, if it had not been for 
the decision already cited, that in the case of 
offences specified in the 168th Section, Code 
of Criminal Procedure, the letter of the 
Judge of the Court of Small Causes, which 
was the foundation of the proceedings in 
that ense, was still more abundantly sufficient; 
because the Code says that a charge of con- 
tempt of the lawful authority of any Court 
or public servant shall not be entertained in 
any Crimtual Court, except with the sanction 
or on the complaint of the Court or pub- 
lic servant concerned. It appears to me 
that when that Court addresses a public 
proceeding to the Magistrate complaining 
of the offence described, that that is a suffi- 
cient foundation for criminal proceedings ; 
and that the Judge of that Court is not 
bound to come before the Magistrate, and 
lodge a complaint and sign it in the ordi- 
nary manner, though it might be necessary 
for him to give evidence. 

But even if the recording of a complaint 
were .prescribed, it seems to me that the 
omission to record sucha complaint through 
the usual forms would not be a ground on 
which the prisoner would be entitled to 
have the conviction set aside. If this ensə 
had come before me, and the case in XII 
Weekly Reporter had not oceurred, I should 
certainly have been disposed to set aside the 
order of the Sessions Judge and to direct 
the prisoners to be tried. It appears to 
me that we cannot make that order without 
coming in direct conflict with the ruling 
referred to; and therefore it is necessary. 
to make a reference in this case to the 
Full Bench. The questions, I think, must 


be— 


e 
ist.— Whether a Court of Sessions is not 
competent to proceed to the trial of a 


™ 
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prisoner brought before it upon the charge of 
a Magistrate who is authorised to make a 
commitment, although it should be objected 
that there has been some irregularity or 
defect of form in recording the complaint. 


2nd.—Whether in the class of cases to 
which the 21st chapter of the Code of Cri- 
minal Procedure relates, the complaint or 
authorizatiqn of the Court before which or 
against the authority of which such offence 
is alleged to have been committed, is not 
sufficient warrant for commencement of cri- 
riual proceedings ? 


Mitter, J.—I concur in the order of re- 
ference. 


Judgment of the Full Bench :— 


We are of opinion that the Court of Ses- 
sions is competent, and ought to proceed to 
the trial of a prisoner who is brought before 
it upon a charge exhibited by a Magistrate 
who is authorized to make a commitment, 
notwithstanding any irregularity or defect 
of form in recording the complaint. 


Also, that in the class of cases specified in 
the second question referred, the complaint 
or authorization of the Court concerned is a 
sufficient warrant for the commeucement of 
criminal proceedings, 





The 8rd September 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Complaint—Summons—Section 66, 
Code of Criminal Procedure. 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Sessions Judge of Cuttack. 


Ameer Mahomed versus G. Brass. 


A Magistrate cannot refuse a summons to a com- 
lainant, even in a case in which the charge might have 
Teca laid at the Police in the first instance, but is bound, 
under Section 66 of the Code of Criminal Procedure, 
to examine the complainant on oath and pass orders 
on the case. 


Reference.—THE complainant in this case 
charged the accused with theft under Sec- 
‘tion 879 of the Indian Penal Code. The 


Officiating Magistrate of Cuttack, before. 


whom the charge was made, has refused to 
issue a summons, and against this order the 
drosecutor appeals. 


The order appears to me illegal, in conse- 
quence of the complainant not having been 
examined as directed by Section 66 of the 
Procedure Code; and I therefore forward 
the papers of the case in order that the pro- 
ceedings may be quashed, and that the Magis- 
trate may be directed to follow the proce- 
dure laid down in Section 66. 


Judgment of the High Court :— 


Loch, J.—We think the view of the law 
taken by the Judge is correct. The Magis- 
trate was bound under the provisions of Sec- 
tion 66 of the Code of Criminal Procednre 
to examine the complainant when he applied 
to him. No doubt the complainant might 
have laid the charge of theft at the Police in 
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the first instance ; but as he preferred mak- ` 


ing the complaint direct to the Magistrate, 
that officer should have examined’ him on 
oath, and then passed such orders as the case 
seemed to require. 


We have read the charge as stated in the 
complainant’s petition, and are satisfied that 
it does not comprehend any charge of theft ; 
and, under these circumstances, we think it 
unnecessary to interfere. The papers are 
returned. 


The 8rd September 1870. 
Present; 


The Hon'ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Procedure—Complaint—Special Law 
—Sections 20 and 270, Code of Cri- 
minal Procedure, 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Cuttack. 


The Queen versus Abdool Azeez Khan. 


A Magistrate is bound, with reference to Section 20 
of the Code of Criminal Procedure, to proceed in the 
investigation of cases arising under a special law (such 
as the Salt Law) according to all the -provisions of the 
Code of Criminal Procedure, 


Section 270 of the Code of Criminal Procedure does 
not apply to complaints under a special law, but only 
to complaints triable by the Magistrate and punishable 
under the Penal Code with imprisonment for a period 
not exceeding 6 months. 


Hobhouse, J.—In this case the folléwing 


was the judgment passed by the Deputy 
Magistrate — 


i 
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“ The evidence adduced before me is in no 
way trustworthy. The evidence of the in- 
former is entirely different from that of the 
Head Constable. The Head Constable says 
that the informer, who resides in the same 
village in which three of the four defend- 
ants reside, made mention before him of the 
names of the four defendants in Court and 
of another as the persous who were engaged 
in the illicit manufacture of sale, and that 
he accordingly made search in their houses, 
while the informer’s evidence is diametri- 
cally opposed to such statements, Then 
the article found and brought into Court 
is only a pot for each defendant, bearing 
marks of galt haviug been manufactured in 
them. Those pots have been found outside 
the houses of the defendants in a spot ac- 
cessible toevery body, and therefore the cir- 
cumstance does not couclusively show that 
the pots are the property of the defendants, 
Again, the evidence of the informer bears 
the appearance of falsehood. He says that 
he saw at 1-ghori at night some persons 
enter into the. village “with baskets on 
their heads ;— is it probuble that he could 
distinguish the salt earth and not its car- 
riers ? 

“T consider the case as false, and dis- 
charge the defendants. 


“The law directs (Section 28) that.a 
house is to be searched only on receipt of 
information that may reasonably cause one 
to believe that salt is being manufuctured 
in it. In the present case the information 
furnished to the Police Officer was a mere 
assertion, and was not such as might lead 
one to believe of illicit manufacture.of salt, 
admitting the evidence given by the Police 
Office as the correct one. I therefore con- 
sider that the Head Constable, Abdool Azeez 
Khan, exceeded the powers given to him 
by law, and would fine him under Sec- 
tion 33 of Act VII of 1864, B. C., to the 
amount of Rs. 20, in default to undergo 
one month’s simple imprisonment, On re- 
covery of the fine, I recommend it for 
distribution to the defendants in Court iu 
equal portions. I would request the Dis- 
trict Superintendent of Police to find out 
the proportion of the cases instituted at the 
instauce of Bandher Ramegrohi, informer, 


.which has been dismissed, and, if he found’ 


it to be more than reasonable, to prohibit 
his subordinates to take action on his i in- 
formation in future. 


“ The papers to be laid before the al 
trate of the District for his perusal.” 


` 


The Judge iu making this reference stated 
the case as follows :— 


“ The applicant, a Head Constable, has 
been sentenced by Baboo Dwarkanath Sein, 
Deputy Magistrate of Balasore, to pay n fine 
of- Rs. 20 under Section 33 Act VII of 
1864, or in default to undergo a month’s 
simple imprisoument, for searching the houses 
of certain defendants in a case relating to 
the breach of Salt Lawson sach information 
as might not have reasonably caused one to 
believe that illicit salt was being manufac- 
tured by them. i 


“ The order appears to me to be an illegal 
one, aS the applicant was not put on his 
trial and was allowed no opportunity of de- 
fending himself. I therefore forward the 
papers of the case, together with the expla- 
nation of the Deputy Magistrate, with a 
view that the proceedings may be quashed 
as illegal.” 


The explanation of the Deputy Magistrate 
referred to in the reference of the Sessions 
Judge was as follows :— 


“ It was not my impression when I dis- 
posed of the case referred to, and I do not 
even now think it to be the intention of the 
law, that in any case instituted at the instance 
of any Police Officer under Section 5 
Act VII. 1864, B. C., in which that 
officer is found to have acted in con- 
travention of the provisions of the law, 
so as to bring his act within the meaning 
of Section 33, it is necessary to hold a 
separate trial to punish the Police OÍ- 
cer; inasmuch asif he be called upon to 
make a defence, he cannot possibly put in 
any other evidence or make any other state- 
ment than what he did inthe case prose- 
cuted at his instance. The provisions ia 
Section 33 bear, I think, a greater semblance 
with that of Section 270 of the Criminal Pro- 
cedure Code; and under the iatter Section, 
I do not think it necessary that auy regular 
trial need he held to award compensation to 
a party unnecessarily prosecuted. In the 
present case, the charge on which I convict- 
ed the Head Constable was that the infor- 
mation which he received was not such 
as would have justified him in entering upon 
an enquiry; and consequently I do not see 
what evidence he could have putin were 
he called upon to defend himself. If a 
Police Officer euter on an enquiry on infor- 
mation which is not reasonable, I think he 
is punishable under Section 33 of the Act. 
The question at issue in the case is there- 
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fore whether the information which formed 
the basis of all subsequent proceedings of 
the Head Constable was of the nature con- 
templated by law. This canu only be 
judged by inferences drawn from the na- 
ture of the proceedings held and of the 
evidence adduced. 


“I beg to submit the records of all the 
eases regarding illicit manufacture of salt 
prosecuted bere me this year at the 
instance of the snid Head Constable, because 
I think that the nature of the evidence 
adduced in all the cases may be made use 
of to come at a conclusion on the aforesaid 
issue. It will be seen that I have dis- 
missed nll the cases ; and if I may be allowed 
to speak without reserve, I would say that 
the impressiou which the decision of these 
cases has left on my mind is that they were 
all concocted by the Police under the garb of 
doing their duties, There is nothing difficult 
in setting up a false case. All that is necessa- 
ry Is to lenve unseen at the premises or within 

a hut of the poor ryots, whose property does 
not go beyond one or two miserable huts, 
a pot bearing marks of salt and some salt 
water and earth, plenty of which articles 
could be had without cost and trouble. To 
introduce a quantity of salt among the 
articles found in search entails some cost, 
hence I presume the absence of that article 
in the list of things found. A ryot who is 
habitually engaged .in the manufacture of 
illicit salt, is reasonably expected to be al- 
ways found in possession of a quantity of salt, 
and in all true cases such has been found 


to be the case; but in none of the cases’ 


brought in by this Head Constable was the 
least quantity of salt found, although no less 
than nine houses were searched and nine 
different ryots were sent up for trial. This 
seems to me somewhat extraordinary. 


“ My judgments will speak for themselves, 
and will, I hope, show that my finding’ in 
the negative in the above issue was not 
without foundation, In addition, I beg 
leave to point out thatin none of the cases 
have the requirements, directing commission 
into writing the information — received, of 
Section 28 of the Act been complied with. 
That Section enjoins that any information 
which a Police Officer receives shall be 
committed into writing, The omission on 
the part of the Head Constable rendered 
the finding out of the exact nature of the 
information which he received more difficult. 
Such writing though could not have been 
used in evidence against the persons 
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charged by the Police, but it certainly could 
be used as evidence against the Police 
Officer who recorded it. The answer of 
the Head’ Constable to my question, as to 
what information he received, was invari- 
ably to the effect that ‘such and such 
“ persons are in the habit of manufactur- 
“ing salt.” To prove that the information 
he receved was, nothing further than what 
he had said in his examination before 
me, there could have been .no other 
witness save the informant; and when this 
informant’s deposition materially differed, not 
ina single case, but inall the cases which were 
tried at his instance, from what the Head 
Constable had said, and when the general 
appearance of the cases displayed more 
falsehood than truth, I believe I had 
every reason to conclude that the informa- 
tion which the Head Constable had received 
was not reasonable enough to proceed upon 
an enquiry, 


“ I pointed out to him more than once the 
necessity of questioning his informant to 
ennble him to judge whether the informa- 
tion was reasonable enough fo act upon, but 
without effect ; and to set an example I was 
at last compelled to fine him—and in doing 
so, I believe, I had the best proof thht such 
a case admits of. 


« In the case which forms the subject of 
this correspondence, I have omitted to men- 
tion in my judgment a valid argument tend- 
ing to show its falsity. I beg leave to note 
it here. The informer deposed that he saw 
the defendants who were his neighbours to 
carry salt-earth in baskets ; on search next 
morning no salt was found. If the informer 
spoke truthfully, either the salt-earth would 
have been found or a quantity of salt in its 
stead, on the ground that the salt-earth seen 
to be conveyed on the previous evening was 
transformed into salt during the night.” 


The facts out of which this reference has 
arisen are these :— 


Abdool Azeez Khan, described as a Head 
Constable, searched a person’s house under 
the provisions of Section 28 of Act VII of 
1864, B.C., in order tomake a discovery of salt 
illicitly manufactured and supposed to have 
been kept or concealed in that house, and for 
the purpose of that search the Head Consta- 
ble in question entered the house. Subsequent- 
ly, the Head Constable preferred a charge 
against certain persons for having salt ilKcit- 
ly manufactured in their possession, ‘The per- 
sons were anparonty those whose house he 
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had entered. The Deputy Magistrate consi- 
dered that the case was false and discharged 
the defendants, and then without laying any 
special charge against the Head Consta- 
ble or taking any explanation or defence from 
him or’ taking any evidence against him, 
found that he, the Head Constable, had eu- 
tered and searched the house in qnestion 
without having reasonable cause to believe 
in the information that had been given to 
him thet he would find any salt illicitly 
manufactured in that house, and therefore 
the Deputy Magistrate gonsidered that the 
Head Constable had exceeded the powers 
given to‘him by law, and under Section 33 
of the Act I have above quoted sentenced 
him to pay a fine of rupees 20 or in de- 
fault to suffer one month’s simple inprison- 
ment. 


The Judge considers that the finding and 
sentence under the circumstances of the case 
are contrary to law, and asks us to set aside 
the order and discharge the person punished 
under it. 


The Deputy Magistrate considers that the 
case Wns somewhat of the nature of that pro- 
vided for by Section 270 of the Code of 
Criminal Procedure, and that it was there- 
fore not necessary to take any evidence 
against the Constable nor to take his de- 
fence, but that he had jurisdiction summarily 
to convict and to punish him in the way 
that he has done. But the provisions of 
Section 270, we would remark, are peculiar, 
and apply only to the case of certain definite 
complaints, aud have no application to any 
complaints other than those of that nature. 
The law says—‘ In any case where the 
“ Magistrate shall dismiss the complaint as 
“ frivolous and vexatious, it shall be lawful 
“ for him in his discretion, by his order of 
“ dismissal, to award that the complainant 
“shall pay to the accused person ‘such 
“ amends, not exceeding fifty rupees, as to 
“ such Magistrate shall seem just and rea- 
“ sonable.” 


And the provisions of the law in question 
refer‘only to complaints of the nature de- 
scribed in Chapter XV of the Code of Crimi- 
nal Procedure, that is, to offences triable by 
the Magistrate and punishable under the 
Indian Penal Code with imprisonment for a 
period not exceedipg six mouths. Now, in 
this case the offence of which the Head Con- 
stable had been found guilty is not an offence, 
punishable under the Iudian Penal Code. It 
is an offence punishable under a special law, 
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Obviously, therefore, the provisions of Sec- 
tion 270 do not in any way apply to the case 
which was before the Deputy Magistrate. 
On the other hand, by the provisions of 
Section 20 of the Code of Criminnl Proce- 
dure, the Criminal Courts of the several 
grades,—that is, in this instance, the Deputy 
Magistrate, —are given jurisdiction tn respect 
of offences punishable under any special or 
local law: that under the special law in 
this case is the Salt Law. ‘Tien the Section 
goes on to say—“‘ and in the investigation and 
‘trial of the offences hereby declared to be 
 withiu their jurisdiction,” ¿. e., in this iù- 
tancé, the offence under the special Salt Law, 
the Courts shall be guided by the provisions 
of this law. 


Then by the provisions of the law, before 
a person can be convicted of any offence, the 
complainant and the witnesses must first be 
heard, and the defendant and his witnesses 
must next be heard before any punishment 
ean be inflicted. Itis clear, therefore, that 
the Deputy Magistrate, in the case before us, 
acted contrary to law iu convicting the Head 
Constable without having previonsly tried 
the charge against him in the manner pro- 
vided by the law; and we direct that the order 
of the Deputy Magistrate of the 23rd June 
1870 be set aside, and the fine, if it have 
been paid, be re-fuuded, and if not paid, be 
remitted, and the person accused, namely, . 
Abdool Azeez Khan, be discharged. 


The 30th July 1870, 
Present : 


The Hon’ble L. S. Jackson and FE. A. Glover, 
Judges. 


Selling a minor for purposes of pros- 
titution—Sections 372 and 373, 
Penal Gode. 


Criminal Appellate Jurisdiction. 


Committed by the Magistrate and tried by 
the Sessions Judge of Backergunge, on 
a charge of selling a minor for the pur- 
poses of prostitution, &c. 


The Queen versus Noor Jan and Jugeut 
Tara. 


Held by L. S. Jackson, J.*that on the facts of this 
case the conviction of the prisoners on a charge of 
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selling a minor for: purposes of prostitution under 
Sections 872 and 373 of the Penal Code was erroneous, 


Held by Glover, J., contra, 


Jackson, J.—In this case I have the mis- 
fortune to differ from Mr. Justice Glover, 
the question in which we differ being a 
point of law, that is to say, whether the 
facts estublished by the evidence are insuffi- 
cient to support the conviction under the 
372ud and 873rd Sections, Indian Penal 
Code. 


© 

I think we may most safely take the facts 
of the case from the evidence of the girl Sona. 
This girl is the daughter of an adopted 
son of the prisoner Noor Jan. She appears 
to be under the age of 16, but has been for 
some years married toa Mahomedan named 
Ruheem. She has occasionally resided with 
her husband for short periods and the matr- 
riage appears to have been consummated ; but 
she generally lives witir her grandmother, 
and while she so lived it seemed that she 


formed an adulterous intrigue with two 
Hinudoos. 


These persons appear to linve considered 
that scandal would arise if it becume known 
that.they visited a Mahomedan married girl 
for the purpose of illicit intercourse; und 
they persuaded the girl and her grandmother 
that it would be advisable that the girl 
should take up the trade of a prostitute, and 
that if she did so they would visit her with- 
out disgrace or inconvenient consequences, 
Thereupon the girl herself and her grand- 
mother proceeded to a villuge at some dis- 
tance, where.they went tothe cutcherry of 
the zemindar. : There they met the other 
prisoner Juggut Tara, Au arrangement was 
arrived at between them under which the 
girl aud her grandmother took up their abode 
for some days at the house of Juggut Tara, 
und the girl assumed the dress and appear- 
ance of a courtezan, received visitors on the 
introduction of Juggut Tara and received the 
money paid by these men for the girl’s favors, 
and by whom the girl and her graudmother 
were fed. At the end of u few days she 
proposed to take the girl to the nearest, 
thannah for the purpose of registration as 
u prostitute, aud there euquiry was made by 
the Police Officers, who sent for the girl’s 
husband und made her over to his charge. 


On these facts the grandmother has been 
convicted under the 872nd Section of dispos- 
jug of a mivor for the purposes of prostitu- 
tion and seuteuced to three years’ rigor- 
vus imprisonment ; aud Jugeut Tara bas beeu 
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convicted under the 373rd Section of obtain- 


ing possession of a minor for the purposes of 
prostitution, on which charge she has been 
sentenced to two years’ rigorous imprison- 
ment, and also nnder Section 372 of letting 
for hire a minor for the purpose of prostitu- 
tion, on which charge she has been sentenced 
to further imprisonment for one year. 


As to the case of Noor Jan, it seems to 
me clenr that she has not disposed of the 
person of her grand-daughter. The girl ap- 
pears to have acted entirely ns a free agent 
upon the persuasion-of the two Hindoo men 
I have mentioned. Of her own choice, pri- 
inarily for the purpose of the more con- 
venientiy carrying on the intrigue with them, 
but ultimately for her own ends, she leaves 
her house and goes to reside in another 
village. The conduct of the grandmother 
in consenting to, conniving ut, and in some 
degree profiting by the arrangement is moral- 
ly no doubt infamous; butit does not, so far 
as I can see, amount either to the offence of 
which she has been convicted or to any 
other offence under the Penal Code. 


As to Jugeut Tara, iu like manner, it seems 
to me that neither of the two offences of 
which she has been convicted is made out. 
She has not, I think, obtained possession of 
auy minor, because, as I have stated, she met 
the girl: the girl accompanied her to her 
house and acted entirely us a free agent. 
She certainly had not let her out for hire. 
That which she did was to receive the sums 
of money paid by the girl’s visitors, apparent- 
ly iu exchange for the board and lodging 
which she gave. That which Section 372 
contemplates is the selling, letting to hire, 
or otherwise disposing of any minor with 
intent that such minor should be employed 
us stated ; that is to say, making over to a 
person either in perpetuity, or for a term, for 
n consideration, or otherwise transferring, 
the possession of a minor. Nothing of the 
sort has taken place here. That which did 
happen is, I believe, a common arrangement 
enough ; that is to say, that prostitutes—the 
younger Women—live with a brothel-keeper, 
and receive such visitors as she introduces, 
ave fed and clothed by her and allow her to 
receive the wages of their shame. 


I think, therefore, that the conviction of 
the prisoners has been erroneous, and that 
the sentence which has been passed on them 
must be reversed, 


Glover. J.—These prisoners have ebeen 
convicted under Sections 372 und 373 of the 
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Penal Code ; Noor Jan of having disposed of 
n minor for the purposes of prostitution, and 
Juggut Tara of obtaining possession of 
the girl for the purposes of prostitution, and 
of letting her for hire for the same pur- 
poses." 


The girl Shonaban is a daughter of the 
adopted son of the prisoner Noor Jan and is 
married.. She does not appear to have lived 
much with her husband, the witness Ruheem 
Khan, but to have remained in her grand- 
mother’s house. Whilst there and whilst 
her husband was employed in another part 
of the district, she formed an intrigue with 
two Hindoos, and she did this with the 
knowledge of her grandmother, These two 
Hindoos not liking to be talked about as the 
‘lovers of a Mahomedan girl induced the 
grandmother to remove Shonabau to an- 
other village, and to set her going as a prosti- 
tute there, which being done the two Hin- 
doos proposed to continue their intimacy 
with the girl. Noor Jau accordingly took 
the girl to Bhauderea where they.met the 
prisoner Juggut Tara, u prostitute of the 
place, and put up with her. During the 
time Shonxban lived in Juggut Tara’s house, 
she was made to receive visitors and the 
proceeds were taken by Juggut Tura. After 
u week of this life both prisoners took 
the girl to the Police Station for the pur- 
pose of having her registered as a public 
prostitute. 


- I consider these facts clearly proved by 
the evidence, and that they are sufficient for 
conviction under Sectious 3872 and 373, 
Penal Code. 


Noor Jan, the grandmother, has been con- 
victed under Section 3872, and it appears to 
me that the words of the Section ‘ other- 
wise disposes of” cover her cuse. It is 
proved that she left her house at Amooa 
und proceeded to Blianderea for the express 
purpose of mukiug her grand-daughter a 
prostitute: that she afterwards went and 
‘lived with the girl at the house of a profes- 
sional public woman and allowed her grand- 
daughter to follow the ways of the house 
and receive visitors. 
she did all this in furtherance of ber ori- 
ginal intention, and that wheu she thought 
her grand-duughter sufficiently initiated into 
her new trade, she iu company with 
Juggut Tara took the girl to the Thannah to 
have her name entered on the list of public 
woanen. Noor Jan appears to me to have 
taken au active part throughout, iu this most 


It appears to me that: 


sltameful business, and it was by her own 
individual act thatthe girl went to Juggut 
Tara’s and lived there asa prostitute. I 
think she was properly convicted. 


Juggut Tara has been convicted under 
both Sections 372 and 373. If the evidence 
be credited, and J have already said that I 
think it is, both these offences are brought 
home to the prisoner. She certainly obtain- 
ed possession of the girl Shonaban, and that 
too for the purpose of prostitution, éven if 
she did not actually hire the girl of her 
grandmother ; and having so obtained her it 
is clear that she made money by the trans- 
action and received from the girl’s visitors 
the hire of the girl’s person. 


I would reject the appeals of both pri- 
soners, 





The 3rd September 1870. 
Present: 


The Hon’ble H. V. Bayley and F. B. Kemp, 
Judges. 


Procedure—Police enquiry—Local Act 
— Jurisdiction—frreguiarity — Sec- 
tion 133, Code of Criminal Proce- 
duro. 


Criminal Revisional Jurisdiction. 


Revision of proceedings in the case of Pran- 
kisto Pul, Petitioner. 


Mr. W. L. Mackenzie and Baboo Sharoda 
Pershad Sein for Petitioner. 


Mr. Westlund, Legal Remembrancer, for 
the Government. 


Mr. F. J. Marsden for the East Indian 
Railway Company. 
A Magistrate is competent under Section 133 of the 
Code of Criminal Procedure to direct an enquiry to be 


made by a Police Officer into an offence punishable 
under a Local Act,—such as the Police Act. 


HE Lp that where a Magistrate professes to act under 
one Section of the Criminal Procedure Code under 
whieh he has no jurisdiction, but it is found that he 
has jurisdiction under some other Section of the Code, 
the mistake is one which does not justify interference 
with the Magistrate’s orler, if otherwise good, and if the 
accused has not been prejudiced thereby. 


Bayley, J.—Tauzis is an application under 
Section 404 of the Criminal Procedure Code. 
That Section enacts that this Court may, 
‘“ whenever it thinks fit, eall for the record 
“of any criminal trial or the record of any 
“ judicial proceeding’ of a Criminal Court 
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“ other than a criminal trial, in: any Court 


“ within its jurisdiction, in which it shall 
“ appear to it that there has been error in 
“ the decision on a point of law, or that a 
“ point of law should be considered by the 
“‘“Sudder Court, and may determine any 
“ point of law arising out of the case, and 
“ thereupon pass such order as this Court 
“ shall seem right.” 


The prayer of the petitioner is to set 
aside the order of the Sessions Judge of 
Hooghly, dated the 2nd August 1870, by 
which he affirmed the order of the Joint 
Magistrate of Serampore, so far as regarded 
his fining the petitioner Prankisto Pal 
1,000 rupees under Section 161 of the 
Penal Code.. l 


I use the words of the grounds of the 
application, though very lengthy, as the 
learned Counsel when the judgment was 
being orally delivered, raised a question as 
to the correctness of the abstract then given. 

The grounds taken by me, in the peti- 
tioner’s own words, are :— 


Istly.—The Joint Magistrate’s proceedings 
were illegal and without jurisdiction, as they 
are not founded upon any complaint made 
either under Section 66 or Section 185 of 
the Code of Criminal Procedure, or upon 
personal knowledge or knowledge derived 
from testimony legally given, as required by 
Section 68 of the Criminal Procedure Code. 


2ndly.—As the proceedings in this case 
were not instituted either under Section 66 
or Section 68 of the Code of Criminal Proce- 
dure (and as the case was tried under Chap- 
ter 14 of the Criminal Procedure Code), it was 
not competent to the Joint Magistrate to 
direct an enquiry by the Police or to issue 
process on the report of the Police. 


3rdly.—Not only was the prosecution not 
instituted in any one of the modes prescribed 
by the Code of Criminal Procedure or upon 
any legal evidence or sworn testimony, but 
it does not clearly appear who was the prose- 
cutor in this case; for the Joint Magistrate 
admits in his deposition on oath that “ the 
“ Railway Company did not interfere to 
“take up the prosecution until I directed 
“them to do so.” And the Joint Magis- 
trate remarks that “ Eshan Mullick, mook- 
“ teur, appeared for some one in the interest 
“of the prosecution.” 


4thly.—-It was most improper on the part 
of the Joint Magistraté to insiruct the Rail- 
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way Company to take up the prosecution, 
not only after the proceedings had com- 
menced, but when the ease agninst the 
petitioner was brenking down ; and such act 
of the Joint Magistrate shows that he was, 
however, unintentionally biassed and pre- 
judiced against the petitioner whilst the 
trial was pending. 


Sthly—It is clear from the decision of 
the Joint Magistrate that, for the reasons re- 
corded by him, he distrusted the evidence of 
Biddyanidhi Dey (who he in his decision, 
treats as a prosecutory aud of Biddyanidhi’s 
servants, the two eye-witnesses Ram Nath 
Dutt and Preo Lall Dey ; but that he relied 
on the evidence of Russick Lall Dey and 
Shumbhoonath Mullick as to the petitioner 
having in the course of a negotiation to a 
compromise admitted that he had taken 
money. 


6thly.—The Sessions Judge in appaal has, 
for the reasons recorded by him, properly 
excluded. the alleged katta books and the 
evidence adduced to prove the snme, and 
appears to have taken the same view as the 
Joint Magistrate of the rest of the evidence 
both direct and in support of the alleged 
admissions, it follows that his conviction 
has been based and maintained on the evi- 
dence of Russick Lall Dey and Shumbhoo- 
nath Mullick; in other words, rests on ad- 
missions alleged to have been made. 


Tthly.— Alleged verbal admissions and al- 
leged extra-judicial confessions of guilt are 
always and as a rule received with the 
greatest caution, and cannot for a moment 
be allowed to support a case in which the 
direct evidence has been found untrust- 
worthy; in other words, a case which has 
otherwise broken down, 


8thly.—The two witnesses to the alleged 
admission do not stnte that the petitioner 
adinitted he had taken the specific sums 
of money which he has been accused of 
having taken on the dates specified, but 
Shumbhoonath Mullick snys—“ I asked P. 
“ K. Pal about the statement that B. N. Dey 
“had paid Rs. 700 or Rs. 800; he said he 
“ had itin different times, aud that he had 
“to pay others, and P. K. Pal begged the 
“pardon of B. N. Dey.” And Russick 
Lall Dey says—“ S. N. Mullick asked P. K. 
“ Pal whether it was a faot that he had 
“ taken the money ; he replied he had ; that 
‘he did not know how much, for he had 
“taken iton different occasions, and paid 
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‘ away in part to others.” It is simply in- 
credible that he should have admitted the 
receipt of rupees 700 or 800 when Biddya- 
nidhi in his list of alleged payments (filed 
during-the Police enquiry), made to the Book- 
ing Clerk and Head Constable as well as 
to him, states the total amount paid to be 
rupees 445-1-3, 


9thly.—The Sessions Judge cannot apply 
the provisions of Section 426 of the Code 
of Criminal Procedure to a ease like the 
present, where the proceedings of the Joint 
Magistrate were so utterly illegal and with- 
out jurisdiction. 


Iam of opinion that these grounds are 
untenable. I will first take up the Sec- 
tions of the law relied on by the learned 
Counsel for the petitioner. 


Section 66 of the Oriminal Procedure 
Code enacts that’ when, for the issue of a 
summons or a warrant for any offence, a 
complaint is made before a Magistrate, “ the 
“ Magistrate shall examine the complain- 
“ant. The examination shall be reduced 
“into writing, and shall be signed by the 
 gomplainant and also by the Magistrate.” 


Section 135 is tothe effect that on any com- 
plaint or information being lodged to the 
Police, the Police shall send immediate in- 
timation to the Magistrate who may have 
had jurisdiction. The Magistrate, on receiv- 
ing the intimation of the commission of 
auy offence, may “fat once proceed, or 
“ depute un Officer exercising any of the 
“ powers ofa Magistrate to proceed, to hold 
“a preliminary enquiry into or otherwise 
“ to dispose of such case in the manner 
“ provided in the Act.” 


Section 68 provides that the Magistrate of 
the .district or in charge of a division of 
the district, as the case may be, ‘ may, 
‘ without any complaint, tauke cognizance 
“of any offence which may come to his 
“ knowledge, and may issue a summons or 
. “warrant of arrest against the person 
“ known or suspected to have committed 
“ the offence in the same manner as if a 
“c complaint had been made against such 
€ person.” 


The argument of the learned Counsel for 
the petitioner on all these three Sections is 
in fact that there was no complaint legally 
made before the Joint Magistrate at all and 
nothing on which he could act. 
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Now, the facts so far as they are necessary 
to be set forth for the purposes of this 
apnlication are(to adopt the Joint Magistrate’s 
rather inaccurate expression for » criminal 
matter) that this ‘ suit” was ‘ instituted” 
by Mr. Hunter, but that be brought no 
actual charge. 


On the 18th April one Biddyanidhi Dey 
presented a petition to Mr. Heely, the District 
Traffic Superintendent, chargjng the petitioner 
with taking money, and on the 25th April 
the Joint Magistrate, Mr. Hopkins, recorded 
this order.on that petition which had begn 
sent to him, viz., ‘* Police to enquire.” 


On the 17th May, Mr. Rochfort, the As- 
sistant Inspector-Geueral of Railway Police, 
forwarded his own and other Police Re- 
ports. 


On the 25th May summons was issued on 
the petitioner, it being stated to be on the 
complaint of Biddyanidhi Dey as against 
the petitioner for bribery. 

This summons the petitioner, Prankisto 
Pal himself receipted. The cuse then pro- 
ceeded to trial. . 


There is on the record a memo. in the 
handwriting of the Joint Magistrate, stat- 
ing ‘* the Railway Company ought to pro- 
“secute the case, or at any rate appoint 
“ a competent pleader to see after it, The 
‘‘ caso is not a false or malicious one; but 
“ there is reason to expect that the .peti- 
“ tioner will escape, unless the case is better 
“ managed.” This memo, bears date 7th May; 
1870 but it is stated by Mr. Mackenzie, the 
learned Counsel for ‘the petitioner, that this 
must be a clerical error, and that it ought to 
have been 7-6-70, that is, the 7th of June.’ 
The other side, while they do not admit the 
mistake, show nothing to contradict the’ 
statement, except what appears on the fuce of 
the memo. This memo. of the Joint Magis- 
trate, the learned Counsel urges, is so illegal 
that the conviction by the Judge cannot stand. 
I will notice this plea hereafter. 


The real point pressed on us is that the 
conviction is against the precedents in XIII 
Weekly Reporter, page 27, and in XII 
Weekly Reporter, page 49. 


The former was an application under Sec- 
tion 404, seeking to set aside the proceedings 
of Mr. Monro, the Magistrate of Kishnaghur ; 
but as a matter of fnet those proceedings 
were not set aside, and the remarks of the 
learned Judges in that ‘case, though they in, 
some respects favor the contentiun uf the 
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learned Counsel for the appellant, also 
show the real intention of Section 68. Mr. 
Justice Phear remarks :—*“ We must look 
“ upon Section 68 as a provision of the law 
“for making a public officinl to take care 
“ that justice may be vindiented, notwith- 
“ standing that the persons individually 
“í aggrieved are unwilling or unable to pro- 
“secute.” Mr, Justice Phear also ruled 
that the proceedings of Mr. Monro were 
not to be set asige. Ido not think that the 
above case has really any bearing on the pre- 
sent case, for the judgment is qualified with 
teference to the peculiar circumstances of 
that very case, which are not the circum- 
stances before us. 


The other case was decided by Kemp and 
Markby, J. J. Much stress has been laid 
here on the words used by Mr. Justice 
Markby where he snys—‘“ It has heen con- 
“tended that under Sections 426 and 489 
< we ought not to interfere with the 
“ sentence passed on account of a mere 
“irregularity or defect which does not affect 
“the amonnt of punishment awarded ; but 
“Tdo not think it ean be contended that 
‘either of these two Sections apply to 
“ n case like the present, where the com- 
“ plaint which is laid down in the Pro- 
“cedure Code as the commencement of a 
** prosecution is altogether absent. Ido not 
“ think we ought to say that the conviction 
“‘ must stand good because the punishment 
“ awarded would probably have been the 
‘“same had the proper proceedings been 
“observed. I think it never was intended 
‘that these Sections should be used to the 
“ extent of doing away altogether with the 
s“ procedure laid down by the Court, and to 
“ rendering convictions valid when the 
si proceedings prescribed as preliminary’ to 
“the institution of criminal prosecution are 
“ altogether omitted, and the jurisdiction of 
“ the Court whieh passed the sentence .is 
“ affected by the omission. If carried to this 
“ extent, Magistrates might agoen de- 
“i sert the Code of Procedure.” 


A 


. The words underlined have been much 
pressed on us. Butin the first place that case 
was very materially different, as it turned on 
the illegality of the transfer of a case ton 
Subordinate Magistrate; and, in the next 
place, were it a case in point, it remains to 
be proved that the Joint Magistrate did de- 
eert the Code. Ido not think he has ; but 
I think he has acted yccording to it. Sec- 
tion 133 enacts that “ it shall” be competent 
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“to a Magistrate, upon the report of a 
“ Police Officer or otherwise,to direct enquiry 
“ to ba made by n Police Officer into the 
“< offence punishable under the Indian Penal 
“ Code, or under any special or local. Jaw.” 
One of the local laws fo which the Section 
refers is the Police Act, 


Thus by this Section enquiry ean be di- 
rected judicially, and the Magistrate can 
also, as the head of the Executive Police, 
act under the local Police Law, Act V of 
1861. i 


Now, according to the current of decisions, 
the mere miscitation of a Section will not 
justify the setting aside of a conviction in 
regular appeal, if the prisoner has not been 
prejudiced, It follows, I think, that this 
Court would not be justified, on a mere 
motion under Section 404, to use its discre- 
tional and extraordinary power to set aside a 
conviction, if otherwise good and the prison- 
er be not really prejudiced, on a mere techni- 
cal ground. 


Before the Full Bench* the question was 
put in these terms :—‘‘ Whether a Court of 
“ Session is not competent to proceed to the 
“ trial of a prisoner brought before it upon 
“the charge of a Magistrate who is au- 
“ thorized to make a commitment, although 
‘it should be objected that there has been 
“ some irregularity or defect of form in re- 
cording the complaint ;” andthe judgment 
of the Full Bench was this :— We are of 
“ opinion that the Court of Session is com- 
‘t petent and ought to proceed to the trial 
“of a prisoner who is brought before it 
“ upon a charge exhibited by a Magistrate 
“ who is ‘authorized to make a commitment, 
“ notwithstanding any irregularity or defect 
“of form in recording the complaint.” 


In the view of the principle of the law 
so laid down, it is clear that the Joiut 
Magistrate here, even if it be admitted for 
argument’s sake that he acted wrongly in 
saying that he was acting under Section 
68, really had legal power to act under 
Section 138, and that his act is, therefore, 
not illegal. This part, therefore, of the 
grounds of the petition fails. 


Then it is said that there was no pro- 
secutor in this case; that.no such person 
was examined on onth; in fact no charge 
was made by any one acting in that charac-. 


* Ante, p. 34, 
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ter. Itis added that there was no Crown 
Prosecutor, and that in eflect the prisoner 
was so far prejudiced that he could not 
know who the prosecutor was, whose charge 
he had to meet, and therefore could not 
duly defend himself. 


This plea is unreal. We find that not 
only was the subpoena duly issued in the 


_ name of Biddyanidhi Dey versus the appli- 


cant on a charge of bribery, but that the 
summons itself bearing that title was re- 
ceipted by the petitioner Prankisto Pal 
himself. It is urged by Mr. Mackenzie, the 
learned Counsel (who has done everything 
that he could for his client) that his 
client was not aware tliat the subpcena had 
gone out under that title. We think, how- 
ever, that in giviug a receipt himself for the 
summons .tlie petitioner was legally made 
aware who it was that the Court indicated 
to him as the prosecutor. We think, then, 
that under such a state of facts, this is 
a mere technical objection, and that as 
the petitioner is not shewu to have been 
really prejudiced by it, we should be failing 
in doing substantial justice were we to 
admit such plea under the discretionary 
power vested in us under Section 404.. 


It is, however, further urged that the Joint 
Magistrate was examined, aud he stated on 
oath he did not know that Biddyanidhi Dey 
was the prosecutor. Some little surplusage 
of argument has been made by Mr. Mackenzie, 
the learned Counsel, on this point; but the 
Joint Magistrate might have erred in this 
particular, and yet the prisoner might not 
be prejudiced, as it is shown above that he 
But if there is nny doubt on this 
point it is removed by the fact, as pointed 
out by Mr. Justice Kemp, that the appli- 
cant Prankisto Pal himself putin a memo- 
randum of the witnesses whom he wished 
to examine for his defence in respect of 
a charge of bribery by Biddyanidhi Dey. 
The applicant also appointed a vakeel to con- 
duct his defence. 


After this itis urged that Mr. Hopkins 
acted without jurisdiction in calling on the 
Railway Company (who had refused) to 
prosecute. I have before shewn that under 
Section 183 the Joint Magistrate had full 
power .to direct the Police to enquire, and 
there is nothing in the law prohibiting the 
Magistrate after this or intermediately to 
lodk to the Railway Company, whose servant 
the petitioner was, to move in or prosecute the 


_ case, though it might have been more judicis 


ous merely to give a formal notice to them of 
the case that they might proceed as advise’, 
The learned Counsel Mr. Mackenzie puts it 
that the Joint Magistrate wrote the memo. 
to the East Indian Railway Company only 
because the case had “broken down.’ But 
„the memo. does uot contain avy such words 
as these lust-mentioned,and indeed it sug fests 
the alternative, viz., that the Railway Com- 
pany might appoint a competent pleader to 
see after the case. > 


Another portion of this memo, of the Joint 
Magistrate has in argumeut been consider- 
ably amplified beyoud its real meaning. 
Stress has been laid on the words—“T'he case 
“is nota false or malicious one, but there 
‘is reason to expect that the prisoner will 
‘escape unless the case is better managed ;” 
and it is said these words show the case to 
‘have been ‘‘prejudged’”? and ‘bolstered 


up sae 


As to the case being prejudged by the 
Joint Magistrate as argued from the words 
‘the case is uot a malicious or false one,” 
&ce., Flook upon these words as a loose mode of 
expressing the doubts that the Joiut Magis- 
trate had in the case, that is, he thought. 
there might be something real and true in 
the charge which needed a carefal enquiry, 
and that if all the evidence were not brought 
forward and the case properly conducted, 
there was a likelihood of justice not being 
done, and that he meant no more, 


It is moreover argued by the learned 
Counsel for the petitioner that the Judge 
erred in law in treating admissions of tak. 
ing -money in the manner in which the 
Judge did. This however isa matter of 
fact. The weight given to these admissions 
is not a matter of taw. The Judge lis 
tuken the admissions as the evidence which 
he thinks sufficient to justify his order. 
We are uot bound under Section 404 to 
go into questions of the weight of evidence, 
and do not think it necessary to do so in 
this cnse. 


The last ground is that the petitioner 
has been prejudiced, aud that Section 426, 
relied upon by the lower Court, does not 
apply. But it is clear from what has been 
sited above, that the Magistrate acted with 
jurisdiction under Section 183, and thas 
the prisoner was uot really prejudiced 
throughout. ° 


Order —Applicatiou rejected, 
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The 10th September 1870. 
Present: 


The Hon’ble L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Summing up to Jury—Recommenda- 
tion to mercy. 


Criminal Appellate Jurisdiction. 
The Queen versus Dassee Mosulmany. 


Committed by the Magistrate and tried 
‘hy the Sessions Judge of Nuddea, on a 
charge of exposure and abandonment of 
a child under 12 years. 

A Judge ought not to introduce into his direction to 


the Jury any question as to recommending a prisoner to 
mercy, but should leave that entirely to the Jury. 


Jackson, J.—Tuis was a Jury case, and 
there is no ground for interference with 
the sentence. 


The Judge ought not to introduce into 
his direction to the Jury any question as 
to recommending the prisoner to mercy. 
That should be entirely left to the*Jury 
themselves, as the Court has full discretion 
in passing sentence to give effect to any 
circumstances which seem to tell in favor 
of the accused. 





The 10th September 1870. 
Present: 


The Hon’ble L. S. Jackson and Dwarka- 
l nath Mitter, Judges. 


Sessions record— Examination of 
accused. 


Criminal Appellate Jurisdiction. , 


The Queen versus Bilash Mosulmany. 


‘Committed by the Magistrate and tried by 
the Sessions Judge of Nuddea, on a 
charge of exposure and abandonment 

` of a child under 12 years. 

Where ought to be only one Sessions recotd, which 
phould be continuous and should contain accurately and 


consecutively the whole of the proceedings in the trial, 
jncliiding- the examination of the accused. 


Jackson, J.—Tue evidence in this case 
entisfied the Jury, and there could have 
beeu no doubt as to the guilt of the prison- 
Ore, 
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The sentence though severe, is not, we 
think, too severe. 


We observe that the Judge anticipated 
the recommendation to mercy, and made 
some observations to the Jury on the sub- 
ject. We think these would have been more 
properly reserved until the Jury had made 
such recommendation. 


We observe, moreover, that tliere are two 
(not guite complete) records of the trial in 
the Court of Sessions, which in some parti- 
culars are not quite consistent one with the 
other ; there should be but one record which 
should be continuous, aud should contain 
accurately and consecutively the whole of 
the proceedings in the trial. 


The Judge should ‘also attend carefully 
to the directions contained in Circular Order 
No. 11, dated 2nd September 1867.* In this 
case the examination of the accused is not 
annexed to the Sessions record, 


The 17th August 1870, 
Present: 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon’ble H. V. Bayley, 
F. B. Kemp, L. S. Jackson, and J. B. 
Phear, Judges. 

Obstruction — Judicial proceeding — 


Sections 62 and 404, Code of Cri- 
minal Procedure. 


Miscellaneous Case. 
Abbas Ali Chowdhry, Petitioner, 
Versus 
Ilim Meah and others, Opposite Party. 


Baboo Bhowanee Churn Dutt for Petis 
tioner. 


Baboo Juggadanund Mookerjee for the 
Government, 


Herd (Phear. J, dissenting) that an order passed 
by a Magistrate under Section 62 of the Code of Criminal 
Procedure is not of the nature of a judicial proceeding, 
and therefore cannot be interfered with by the Iligh 
Court under Section 404 of that Code, 

This case was referred toa Full Bench by 

Loch and Hobhouse, J. J., with the fol- 


lowing remarks :— 


e Hobhouse, J] —We think this case must 
be submitted to the Full Bench for a 


* 8, W. R, Criminal Circulars, p. 6, 
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decision upon the point material. It appears | petitioners to abstain from the act in ques- 
that a market had for `a long time been held | tion, namely, the act of holding the market 
) by certain persons on, Tuesdays and Fridays, |in Panchgram.on Tuesdays ond Fridays, 
ata place called Phullbaree, om one side of | he had legal-evidence before him that such 
the river Barak ie Cachar, It appears also| direction was likely to prevent obstraction 
that the petitioners before us, at some time | or risk of obstruction, annoyance, or injury 
within a year previous to this application, | to persons lawfully employed; and it seems 
established a similar market at a distance of | probable also that he had evidence before 
nbout a mile from the first market, and on phim to show that such direction was likely 
the oppogite. side of the same river, and | to prevent riot or affray. But,-at any rate, 
. held theif market there on Tuesdays and!he had fegal evidence before him to show 
- Fridays olso. It appears also that the police | that such direction wag likely to prevent 
reported various disturbances arising from | obstruction or annoyance to persons lawfully 
the efforts óf the rival market-keepers to | employed, ` 
induce the villagers to go either to the one l 

market or to the other; and that boats,in| Under these circumstances, the question 
Which persons were lawfully employed in before us is whether the Magistrate had 
carrying their produce for sale, were inter- | jurisdiction, under Section 62 of the Coda 
cepted by either the ove party or the other| Of Criminal Procedure, to pass the order 


party. It appears also that complaints were | În question upon- the petitioners. 


made of violence committed either on the 
one side or on the other side, in the attempt 
to prevent viltagers from taking their pro- 
duce either to the ome market or to the 
oiher. The-Magistrate also was of opinion 
that this disturbance and annoyance were 
likely to continue, unless the’ two rival 
markets wete held on different days; and 
as the market in Phulfbaree had been esta- 
lished ever sines the time. of the British 
sule, and, therefore, long before the market 
which the present petitioners set upon the 
opposite side of the river, and as also there 


In a decision to be found at page 12, 
Volume 4 of the Weekly Reporter, Criminal 
Rulings, the Judges seem to have held that,in 
A case very similar to the one before us, the 
Magistrate had not authority to direct the 
discontinuance of any snch market as the 
one in question ; but, in a case to be found 
atii Weekly Reporter, page 5, Criminal 
‘Rulings, the Judges seem to us to have held 
what to us appears to be tke contrary of 
this. 


In this state of things, we think it pro- 


were empty days on which the present peti- | per to refer the-question for the decision of 
tioners could very easily hold their market | a Full Bench, aud the question is whether, 


without interference from any one else, 


under the circumstances stated by us, the 


80 the Magistrate, under the provisions ofj Magistrate had authority to direct the 
Section 62 of the Code of Criminal Proce- | petitioners in question to abstain from the 
dure, directed the present petitioners to | act of ‘holding their market of Panchgram 
abstain from holding their market in Paneh- | on Tuesdays gud Fridays, 


gram, in Cachar, 
days. 
The Magistrate further explains in his 
Jetter No. 341 of the 27th April 1870, that 
the order upon the present petitioners was 


on Tuesdays and Fri- 


We may as well mention that Baboo 
Juggadunund Mookerjee, on behalf of the 
Government, has contended that the order 
passed by the Magistrate in this instance 
is not an order of the uature of n judicial 


passed afterevidence taken; and itis ad-| proceeding, such as is contemplated by 


mitted by the plenders on either side, i. €., 
the pleader on the side of the petitioners 
and the pleader on behalf of the Government, 
that there was such evidence taken, and 
that it resulted in the Mnagistrate’s -con- 
victing certain persons of the offence of 


Section 404 of the Code of Criminal Pro- 
cedure, and that, consequently, we hare not 
jurisdiction to-interfere with the order in 
question. l 


We are of opinion that the orderis of 


wrongful restraint in connection with the the nature of a judicial proceeding, and 


rival market,—a conviction which was after- 
wards’ modified, by this Court into a con- 
viction against those persons of agsqult or 
hurt.. 


that in fact it has been directiy so treated 
by the Magistrate ‘in this instance. . But 
we state the point in order that.when the 


: `| Full Bench shall have ‘to.consider tlie 


ô - l l 
. It would seem, therefore, that when the | question which we have now submitted to 
Magistrate in this instance directed the them, they may consider also, if they think 
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proper so to do, this further question, 
whether the order in qnestion is of the 
nature of a judicial proceeding, and is, 
therefore, an order which it is within the 
province of this Court to revise under 
Chapter XXIX of the Code of Criminal 
Procedure. | 


The judgments of the Fuil Bench were de- 
livered as follows :— 


nd y 
Phear, J.—With regard to the last ques- 
tion put to us by the Division Bench, namely, 


whether or not the order of the Magistrate | 


in this case is of the nature of a judicial pro- 
seeding, such ns to give us jurisdiction to 
entertain the reference, I have the misfortune 
‘to differ from the rest of my colleagues, and 
this faet alone renders me neeessarily 
distrustful of my own judgment. 


Still Lam bonnd to say that the little 
opportunity which I have just now had of 
considering the matter leaves me of opinion 
that the power whieh is given to the Magis- 
trate under Section 62 of the Criminal 
Procedure Code is of a judicial character, 
within the meaning of the word judicial as 
it ia used in Section 404. The Magistrate 
by Section 62 is directed to act when he 
considers that any person by the course of 
his conduct is likely to causé obstruction, 
annoyance, or injury, or risk of obstruction, 
annoyanes, or injury to any other person 
lawfully employed. Thus the Magistrate in 
n case falling under this Section has, in the 
first place, to arrive at a conelusion of fact 
between the offender on one side, and the 
person who is likely to be injured-or annoyed 
en the other side; nad the order whieh he 
passes, if, he does pass an order under this 
Section, is not merely (to use a word very 
familiar to us on this side of the Court) 
a ministerial acl, nor is it such an order asa 
Policeman makes in his capacity of peace 
officer when he directs a person to pass ,on 
or to go-to the other side of tle-street with 
the view to prevent or provide ngninst the 
occurrence of auy immediate obstruction, 


annoyance, or breach of the peace ; but it is 


truely an injunction which, if if has been 
properly and duly made, will legally affect 
the person against whom it is issued in the 
enjoyment of his property as long as the 
order endures. 


I find that a Division Bench of this 
Court, in a case reported in Vol. 42 
W. R.. page 36, Criminal Rolings, took, as 
far as I can see, precisely this view of the 
force of the Section. Mr. Justice Norman 
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there says— It is clear that the order con- 
‘‘temphated by Section 62 is a particular 
“and specifie order addressed to a particular 
“person or particular persoms to do or 
‘fabstain front a particular act or par- 


‘ticular acis: an set, in shert, of the 
“nature of an injunction or command 
“which the Magistrate is to make in 


“a jadicink capacity as the Judge in g 


‘Criminal Court—not a regulutign or bye- 


law?” 


No doubt many cof these orders, whe- 
ther rightly or wrongly, are passed very 
summarily indeed and with the. slightest 
possible show of proceeding, but I do not 
think that this eircumstanee alters the 
character of the power or the nature of. the 
jurisdiction under which the Magistrate 
mnukes them, though I cean ensily couceive it 
to be a-special reason why such orders 
should ba rendered subjeet by the Legislature 
to the revision of this Court, rather than 
exempted from it. ‘To sny the least of it, X 
think it strange, having regard to the very 
extensive powers of revision which the Court 
undoubtedly does possess under the Criminul 
Procedure Code, that a person negrieved by 
an injunction of this‘particular kind should 
be forced to disobey it, and so to run the risk 
of being eonvicted of a serious erimitnl of- 
fence, before he ean question its legality. 


I cannot myself at present avoid the con- 
clusion that an order passed under this Sec- 
tion ig one which falls within the scope of 
Section 404 of the Criminal Procedura 
Code, vèz., that it is within tha meaning of 
that Section, “a judicial proceeding of a 
“Criminal .Ceurt other than a Criminal 
“trial,” which we have authority to call up 
to this Court. 


Jackson, J.—The question whether the 
order made by a Magistrate under Section 
62 of the Code of Criminal Procedure 
is judicial in its nature is one which has nok 
been raised before in any Division Bench 
in which I have sat, and therefore, [ have 
not had an opportunity of considering it. 
In a case which has been cited by the 
Mngistrate, wliich will be found in XE 
Weekly Reporter, and also in thé case re- 
ferred to us, this question, was not raised, 
but the question, whether an order of the 
kind which has been made in this instance 
could be lawfully made by the Magistrate 
funder that Sectiou. was considered, ang we 
were of opinion that the order was ove 
within the Magistrate’s competency to make. 
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But now, that the question has been fairly 
raised, I confess the inclination of my mind 
is to the opinion that the order is not one 
of a judicial character. 


There are certain Chapters and Sections 
of the Procedure Code in which a specific 
procedure is laid down for the Magistrate 
“in cases which might appear to be such as 
would come under Section 62. In cases 
which dit come precisely within the scope 
of those Sections in which a specifie pro- 
cedure is laid down, ,1 think the Magis- 
trate would be bound to act according to 
that procedure ; and where that procedure 
requires the hearing of the parties and the 
arriving at a couclusion upon the evidence, 
or the decision of any contested point, no 
doubt the enquiry becomes judicial and 
the order is judicial. But it seems to me 
. that in regard to a great number of orders 
which come to be made under Section 62, 
the Magistrate has to decide, not between 
a person who is taking some order with his 
property, or omitting to take certain order 
with his property, and another person to 
be affected by such act or omission, but he 
has in reality to provide for the safety or 
comfort of many persons who at the time 
‘are not aware that their safety is in ques~- 
tion, or annoyance or obstruction is threaten- 
ed. From the’ nature of the case it 
seems to me that very frequently it would 
be incumbent upon the Magistrate to make 
such order asis authorized in Section 62, 
without any formal enquiry. The Magis- 
trate might, for instance, receive intelligence 
that the fall of a building was imminent, 
or that some other circumstances existed 
which were likely either to cause danger to 
the lives of persons or to cause obstruction, 
annoyance, or injury, or lead to an affray. 
The Section, however, it may be noticed, 
does not require that something which is 
done or omitted to be done by a person in 
possession of property should be likely to 
cause obstruction, annoyance, or injury, or 
risk of obstruction, annoyance, or injury 
to any persons lawfully employed, or likely 
to cause danger to human life, health, or 
safety, or should be likely to prevent an 
affray ; but if the Magistrate considérs that 
the direction which he proposes to give is 
likely to prevent obstruction, annoyance, or 
injury, and so on, or is likely to prevent 
. danger to human life, &e., or is likely to 
prevent a riot or an affray, it is lawful for 
him to make such an order. The Magis- 
trate, therefore, will often be called upon 
to act on the shortest: notice and without 


a i i eee ee 


any delay ; and [think there is another good 
renson why it should not be necessary to 
regard the act of a Magistrate under this 
Section as being a judicial decision, which 
is simply this,—that the issuing of the order 
under the 62nd Section entails no further 
consequences than that the person contra- 
vening that order does so at his peril and 
is liable to be dealt with for such conduct 
under Section 188 of the Penal Code. 


_ That then, it seems tome, is the pro- 
per way of trying the legality of an order 
issued under Section 62 by a Magistrate 
or by any other public servant; for the 
operation of these Sections is by no means 
confined to the orders of Magistrates. 


I may mention ‘that I have stated pretty 
early this view of the case on a former 
occasion in a case which is to be found in 
VIII Weekly Reporte, page 87, Criminal 
Rulings. There I pointedout that the Magis- 
trate, “Sif he thought such a direction tended 
‘to prevent obstruction to persons lawfully 
“ employed, might order any person to take 
action with the wallin his possession in 
“ the sense of removing it ; and if the order 
“ were disobeyed and the obstruction antici- 
“ pated ‘were to arise, the person disobeying 
might be proceeded against under Section 
“ 188, Indian Penal Code. If convicted, he 
= might appeal, or might bring his case before 
“ this Court by motion, and the validity of 
the prceceuinss would then be enquired 
“ into.’ 
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Therefore I am now inclined to say that 
the act of the Magistrate under Section 
62 of the Code of Criminal Procedure was 
not a judicial proceeding of a Criminal 
Court, and therefore does not come within 
the scope of Section 404 of the Criminal 
Procedure Code. 


Kemp, J.—I am of opinion that the order 
of the Magistrate in this case is not a judi- 
cial proceeding. It appears that the peti- 
tioner before us esinblished a new market 
on the bank of the river Barak in Zillah 
Cachar, and that parties proceeding with 
vegetables, &c., to the new, as well as to the 
old market, were obstructed and annoyed by 


„the rival proprietors of the two markets. 


This was brought to the notice of the Ma- 
gistrate, and he proceeded to the spot. The 
Magistrate took no-evidence whatever nor 
did he summon either of the proprietors of 
the markets or put them on their defence. 
Theze is a memorandgm on the record to the 
effect that certain parties, whose names 
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were given, bore marks upon their persons 
of injury and violence. It is woted . that 
one of them .had his head broken aad that 
the other was wounded. Upon this the 
Magistrate, not with a view of preventing 
riot or affray, but with a view of removing 
the obstructions and annoyances to persons 
lawfully employed, directed the petitioner 
to abstain from holding the new market 
upon the same days on which the old market 
was held. No ewdence having been taken 
and no party having been put on his de- 
fence, this order of the Magistrate was, in 
my opinion, not a judicial order, but an 
executive order to prevent people who were 
lawfully employed in bringing their goods 
for sale in the markets, from being obstructed 
and annoyed. 


I concur in the judgment delivered by 
Mr. Justice Louis S. Jackson, 


Bayley, J—Y am of the same opinion 
with Mr. Justice Kemp and Mr. Justice 
L. S. Jackson.‘ I do not think that this is 
a case coming within the scope of a judicial 
proceeding contemplated by Section 404 of 
the Code of Criminal Procedure. Under 
Section 62 of that Act, the Magistrate by a 
written order may direct any person to 
abstain from a certain act whenever such 
Magistrate shall consider that such direction 
is likely to prevent or tends to prevent 
obstruction, annoyance, or injury, or risk of 
obstruction, annoyance, or injury to any per- 
sons lawfully employed, or a riot or an af- 
fray. Such an order might be required to 
be made by the Magistrate on mutters o 
sudden emergency, where the case would 
not suffer tbe delay of a judicial proceeding 
by the taking and recording of evidence, 
and so forth. -Such a jadicial proceeding 
was not held by the Magistrate in this case. 
The facts shewn are that parties who fre- 
qnented the rival Auts had their boats with 
saleable articles intercepted on the way by 
the opposite party, and frequent disputes and 
affrays in consequence arose between the two 
proprietors, aud people were found ‘wounded 
in them. 


In order to prevent such obstruction, nan- 
noyance, and injury tothe parties, the Magis- 
trate by a written order directéd that one 
of the rival proprietors might change the 
‘days of his h@ut so as not to interfere with 
the day of the hånt of the other proprietor, 
and thus ‘remove.the qinse of such frequent 
injury, anuoyauce, aud affrays. I think 


such an order legally c-rrect under Section 
62, and that such an order by the Magistrate 
under Section 62 is not a judicial proceeding 
contemplated as capable of revision .under 
Section 404 of the Code of Criminal Pro- 
cedure. 


- Couch, C. J.—It hnas always appear- 
ed to me that the object of the Levgis- 
lature in Section 62 was to provide for 
cases where there might be obstruction, 
annoyance, or injury, or risk of obstruction, 
annoyance, or injury to any person law- 
fully employed, or danger to human life, 
health, or safety or any likelihood of a riot 
or an affray—where it would be necessary 
to act speedily—probably at once—in ‘order 


~| that the danger might be prevented and where 


the case would not admit of the delay of a 
judicial proceeding caused by summoning 
the parties to answer, which delay might 
be such that the mischief intended to be 
averted might actually be done before any 
“order could be made. I think this is the 
object of Section 62 and of Sectiou 308 which 
seems intended to apply to cases of danger 
arising from the construction or state of 
a building or other causes of that kind that 
ought to be at once removed. I agree with 
Mr. Justice Phear that if we look upon this 
provision in the Code of Criminal Proce- 
dure as in the nature of an injanction, 
where the Court would exercise its power 
in the sume way as it would in the case 
of an injunction, it would be necessary to 
give the parties an opportunity of being 
heard and haying the matter tried as‘in a 
judicial proceeding. But. it seems to me 
that the object of the Legislature was to 
avoid doing this, and toinvest the Magistrate 
with discretionary powers—very considerable 
no doubt—but that which might be properly 
exercised under the circumstances. In my 
opinion thatis why this cannot be regarded 
asa judicial proceeding; and thar the Legis- 
lature in framing the Code of Criminal 
Procedure inteuded thst it should not be 
is clear from the terms of Section 318. 
That is a Section intended to prevent a 
breach of peace, and it is there provided 
that if the Magistrate is satisfied that a 
dispute likely to induce a breach of peace 
exists within his jurisdiction, he shall record 
a proceeding of his being so satisfied, and 
shall call on all parties concerned in such 
dispute to attend his Court within a stated - 
period and to give in a written statement of 
their respective claims,—clearly showing 
that the Legislature, when it meant to direct 
the Magistrate to proceed judicially, pointed 
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out the course that he ought to pursue. 
But we find no provision of the kind in 
Section 62, The language of it seem§ to 
point out that it was intended to give the 
Magistrate a power ta be exercised with 
the utmost promptitude ;, and if he should 
make an order which he had no authority 
ta make, and the party on whom that order 
ig made should not obey it and be convict- 
ed, its legality may then be tried. That is 
the ground upon which I have always been 
of opinion that this is nota -Judicial pro- 
ceeding ; and although I feel some donht as 
to its correctness, as Mr. Justice Phear 
takes a different view, Iam confirmed in 
it by finding that it is shared by the three 
other Judges who form this Bench. 





The 10th September 1870. 
Present: 


The-Hon’ble-G, Loch and Sir Charles Hob- 
house, Bart., Judges. | 


High Court—Court of Sessions—Pri- 
vate prosecutor—Sections 419 and 
435, Code of Criminal Procedure. 


deference to the High Court under Section 
434 of the Code of Criminal Procedure 
by the Sessions Judge of Rajshahye. 


Sudduruddeen Sircar on part of Ranee 
Surutsoonduree Debea versus Ram Joy 
Mojoomdar, 


A private prosecutor cannot movea Court of Ses- 
sions under Section 419 of the Code of Criminal Pro- 
‘cedyre in a case which is not before that Court in ap- 
peal, though he may do sounder Section 435 of that 
Code in cases in, which the Court of Sessions can inter- 
fere. A private prosecutor has no right to be heard be- 
fore, the High Court in a ‘case in which he could not 
be heard in the Sessions Court, 


Reference, — Tum complainant charged 
Ram Joy Mojoomdar with having, on the 
27th of March 1867, as the Ranee’s mook- 
tear and agent,- received the interest on cer- 
tain Government promissory notes belong- 
ing to the Ranee, being rupees 2,887-8, and 
with having dishonestly misappropriated that 
sum and converted it to his own use. 


The case was referred to Mr. * œ 
Deputy Magistrate, exercising full powers of 
Magistrate and it came on for hearing 
before that officer on the 18th July last. On 
the 18th of July, the Deputy Magistrate 
recorded the deposition of the complainant, 
who stated that the prisoner kept a current 
account with the Ranee in which. he had 
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failed to insert the transaction in question, 
that the accused had denied the receipt of 
the money and attempted by falsification of 
the Government Treasury Books to prove to 
his mistress that another agent of hers, by 
name Nobokumar (now deceased), had receiv- 
ed the money from the Treasury. The com- 
plainant allowed that the accused had not 
submitted a nikhns for 1273, but added that 
there was no nikhas demanded as the accused 
was trusted by the Ranee 


The Deputy Magistrate, without calling up 
the witnesses for the prosecution, next ex- 
amined the accused, who admitted the reteipt 
on the 27th March 1867 of the said interest 
money, viz., rupees 2,897-8, and stated that 
it was paid that same day into the Treasury 
and was a portion of a total sum of rupees 
6,174-5, which he paid in as Government 
revenue on the 27th March 1867 on the 
part of the Ranee. 


The Deputy Magistrate then took evidence: 
as to the truth of the allegation of payment 
of rupees 5,174-5 on 27th March 1867, and 
the evidence on that point being furnished, 
he considered that as the accused’s nikhas 
for 1278 (corresponding with 1866 and 1867) 
had not been submitted to the Rauee, the 
latter had it still “in her power to compel 
“the accused to muke out his nikhas with 
“ her for the year 1278 still unsettled, either 
‘amicably or by a suit in the Civil Court ;” 
and that there remained therefore no further 
ground for continuing the criminal prosecu- 
tion. The Deputy Magistrate accordingly 
on the 19th July discharged the accused 
under Section 225 of the Criminal Procedure 
Code. 


Dissatisfied with the Deputy Magistrate's 
decision, the complainant petitioned this Court 
to order a full enquiry into the case under 
Section 435 of Act XXV of 1861, and thig 
Court would have complied with the com- 
‘plainant’s petition had not the Officiating 
Judge’s eye fallen on a printed charge sheet 
filed with the record ‘of the case, bearing 
the signature and seal of the Deputy Ma- 
gistrate, and containing an order dated 18th 
July for the trial by the Sessions Court of 
Ram Joy, Mojoomdar, charged with having 
committed criminal breach of trust in re- 
spect of certain interest money drawn by 
him on behalf of his client Ranee Surut- 
sunduree Debea out of the Rajshahye Trea- 
sury, on the 27th March 1867. 


The Officiating Julze, understanding from 
this charge sheet that the accused Ram Joy 
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had been regularly committed by the Deputy 
Magistrate on the 18th July to be tried by 
the Sessions Court, declared that the order 
of discharge of the accused dated 19th July 
was without jurisdiction snd void, and 
directed the Magistrate to instruct the De- 
puty Magistrate to complete the commitment 
proceedings in accordance with Sections 
927 and 228 of the Criminal Procedure 


Code, and to, forward the record for trial 
at the next ensufng Sessions. The Offi- 


‘ciating Judge further ordered that all the 
persons named in the list of witnesses 
filed by the prosecution before the Deputy 


Magistrate should be summoned in the trial 
before this Court. 


On the receipt of the remarks of this 
Court, the Deputy Magistrate submitted 
to the Magistrate an explanation to the effect, 
as I understand it, that the order of commit- 
ment was a mistake altogether ; that it was 
drawn up hastily after- the order of dis- 
charge had been passed on the 19th July, 
and dated the 18th July to rectify what 
appeared to. him to have been omissions 
on his part with respect to the drawing 
up of a formal charge against accused 
under Section 240 of the Criminal Pro- 
cedure Code before putting accused on 
lis defence, and that after signing it it 
occurred to him that he had discharged 
the accused under Section 225 of ‘the 
Criminal Procedure Code, which Section 
applies to cuses enquired into with a view 
to the commitment of the accused to the 
Sessions Court, and that therefore he me- 
chanically substituted in the printed form, 
which was meant for use in cases cognizable 
in his own Court, the words “the cogni- 
zance of the Sessions Court ” for the words 
“my cognizance, ” 


There can, I think, be no doubt that the 
Deputy Magistrate’s proceedings in the 
matter of the drawing out of this order of 
commitment were very irregular, and show- 
ed very great carelessness, aud that the order 
of commitment, which was in fact signed 
by mistake without any intention on the 
part of the Deputy Magistrate to commit 
the accused to the Sessions Court and at a 
time when jurisdiction in the case had passed 
away from the Deputy Magistrate, cannot 
legally subject the accused toa trial before 


> 


the Sessions Court. - 


It will, however, be seen by the Court 
from the letter of the Officiating Magistrate 
Mr. Heeley, dated 24th August, that he, as 
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Officiating Judge, being impressed with the — 
belief that the order of commitment dated 
10th of July 1870 was regular order pass- 
ed by the Deputy Magistrate on the last- 
mentioned date, annulled the order of: dis- 
charge passed by the Deputy Magistrate on 
the 19th July, and directed the accused to 
be sent for trial before the Sessions Court 





at the next ensuing Sessions, and that order 


which bears date 12th August 1870, it ap- 
pears to me can only be quashed by the High 
Court. I have the honor, therefore, to re- 
quest that the Court will be pleased to 
annul both the order of this Court dated 
12th.August 187i and that of the Deputy 
Magistrate’ datéd 18th July, ordering ‘the 
commitment of the accused, and that in -tha 
matter of the petition of.. the complainant 


: Sudduruddeen Sircar, priying for an order 


for further enquiry under Section 435 of the: 
Criminal Procedure “Code, the Court will 
be pleased to issue such directions: us. to it 
shall seem proper. ai 


Judgment of the High Court :— 


Loch, J.—1I think in this case the ‘private: 
prosecutor has not a right to‘appear, first, 
because he.was not a party to the rule ;-atid 
secondly, he cannot come under Section 419 
of the Criminal Proeedure Code; for what- 
ever may be the interpretation put upon 
the word ‘‘ plaintiff’ in that Section, and 
whether that word is rightly used or ‘not in: 
that Section, it is a Seetion which relates 


‘simply to cases of appenl, which is not the 


case here. Iu certain cases the private 
prosecutor might, under the provisions of 
Section 455, move the Court of Sessions,’ 
but there is nothing in that Section. 
which says that he may come: up to this. 
Court, and looking at the circumstances 
of this case it is clear that he cannot come’ 
up here and be heard. He could not ap- 
pear in the Court of Sessions because the 
ase was one in which that Court could not 
interfere under the provisions of Section 435, 
aud.if he could not appear he cannot have a. 
right to come up to this Court to be heard, 
against the rule. If he be heard af all, he- 
can be heard only by the permission.of the» 
Court. 


3 


The rule must be made absolute, and the: 
order of the Magistrate of the 18th. July 
1870 committing the petitioner: to the Court ` 
of Sessions be set aside, and also the order of» 
the Judge of the 12th August .1870 directs: 
ing the Deputy Magistrate to re-commit the. 
petitioner, be set aside . . ae ` 
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The 12th September 1870. 








Present: 


The Hon’ble ly. S. Jackson and Dwarka. 
nath Mitter, Judges. 


Perjury—False evidenco—Evidence — 
Punishment — a 


Criminal Appellate Jurisdiction. 


The Queen versus Issen Chunder Ghose 
Patni, ` 


Committed by the Magistrate and tried by 
~ ihe Sessions Judge of. Nuddea on a charge 
of ‘giving false evidence, 


Baboos Bama Churn Banerjee and Khettur 
Mohun Mookerjee for Appellant. 


Theevidence of one witness in dases of perjury is 
sufficient to establish the facium of the statement 
which is charged as being false. 


The measure of punishment is a matter 
the discretion of the Court of Sessions. 


entirely in 

Jackson, J.—Tue only point of law which 
it seems to be necessary to notice in this 
case is the contention of the vakeel Baboo 
Khettur Mohun Mookerjee, who appears for 
the appellant, thas the evidence of a single 
Witness is not sufficient in cases of perjury 
to. establish the factum of the statement 
which is ‘charged as being false. I have no 
hesitation in saying both on the English au- 
thorities and by the law of this country 
that one witness is sufficient for this purpose. 
It has been held by a Full Bench of this 
Court,* and I am uot inclined to question the 
decision at present, that either the falsity of 
the déposition made must be established 
by more than one witness or that the testi- 
mony of that witness must be corroborated 
by circumstantial evidence. Inu this case it 
was so, and the falsity of the statement made 
by ihe prisoner is not in question. I there- 
fora see no renson to disturb tha conviction 
which has been based upon the verdict of a 
Jury, arrived at after careful consideration; 
nor do I see any reason to interfere with the 
sentence, The prisoner has been sentenced 
to seven years’. rigorous imprisonment ; he 
might have been also sentenced to pay a 
fine, but uo fine has been imposed upon him, 
It is not. stated that there are any circum- 
stances of extenuation, but ouly that there 
are some of aggravation. The measure of 
punishment, is a, matter entirely in the dis- 
cr@tion of the Court of Sessions. In tlfis 
` * 5, W. R, Criminal Rulings, p. 23. E 
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case the prisoner was guilty not merely of 
giving false evideace but also of false per- 
sonation. He appears to be a person of in- 
telligence and some amonnt of education, be- 
cause the statement which he makes in re- 
gard to his having learnt to write subsequent 
to the execution of the deed is most pro- 
bably untrue. It appears to me that no. 
reason is shown why we should interfera 
with the sentence passed by the Court of 
Sessions in this case. ° 





The 18th September 1870. 
Present: 


The Hon’ble G. Loch and Sir Charles Hob- 
house, Bart., Judges. 


Pleader—Suspension—Section 16 Act 
` ZZ of 1865, 


In the matter of 


Mr. R. Cruise, pleader of the Judee’s Court 
of Parneah. 


. Case in which the High Court declined on the facts 
to strike a pleader off the rolls for using improper 
expressions during the argument of a case before a 
Zillah Judge, who recommended. after o' serving the 
requirements of Section 16 Act XX of 1865. that such 
punishment should be awarded. The Zillah Judgo 
should have called the pleader to order and required 
him to apologize, 


Hobhouse, J—Mn. Cruise, who is a plen- 
der of the Judge’s Court of Purneah, has been 
charged with committing certain offences in 
the presenċe of the said Court, and the 
Judge has, under the provisions of Act XX of 
1868, submitted the charges and the papers 
referring thereto to this Court with his re- 
commendation that, with reference to the two 
last charges, Mr. Cruise should be dismissed 
from his pleadership. The charges made are 
as. follows :— 


“ Gròssly improper conduct in the dis- 
charge of his professional duty in the fol- 
lowing respects, that is to say— 


‘*1s¢.—In having on the 27th of April 1870 
while conducting a case in the Purneah Civil 
Court, interrupted the Judge and used words 
identical with cr to the effect of the follow- 
ing :—‘I have no opinion of the Judges of 
the High Court with the exception of Sir 
Barnes Peacock, I could show you a decision 
in this Court which dhas been <‘ burked,” 
but which, if published in England, would 
have cost the Judges their seat,’ 
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“ 2ndly.—In having on the same day in 
his pleading used words identical with or 
to the same effect as the following :-—' What 
have wea then? a decision of Mr. Justice 
Phear servilely followed by a few other 
Judges.’ 


“ 3rdly.—In Raving on the same day in 
-Court used the identical words recorded in 
my memorandum marked A of that dato, 
and under the ciyeumstances represented in 
my memoranda A and B of the 27th and 


28th April, pesHoonyelys both filed with the 
record. 


“ 4thly.—In having, in the 15th para, of his 
Memorandum marked X and dated the 11th 
May 1870, made the following statement :— 
‘T perfectly well remember, however, that 
the exact words I made use of were,—Be- 
cause, Baboo, as a general rule they are 
Jiars,—menning the native witnesses of whom 
I had been speaking.’ Such statement 
being contrary to fact on a very material 
point.” 


The memorandum A of the Civil Court 
of Purnenah, dated the 27th April 1870, is as 
follows : — 


“This day while pleading in a case Mr. R. 
Cruise used words almost identical: with the 
following :—' The plaintiff wishes us to be- 

. lieve on the evidence of a couple of na- 
tives who, as the Court knows, can at avy 
time be bought for two annas, &c., &c. 


‘On this Baboo Parbutty Churn Doss, his 
opposing Counsel, got up aud objected, and 
‘nsked what was meant by the expression. 
Mr. Cruise replied—‘ Why as a general rule 
natives ure liars? Mr. Cruise after some 


further remarks disclaimed all intention of 


personal insult to the Baboo. The first re- 
mark made by Mr, Cruise was to the Court. 
Is not this our private opinion, is it not. hoto: 
rious P 


“« Mr. Cruise remarks (and the Baboo does 
not object to the remark) that the Baboo’s 
question was ‘Why do you say natives P 


« Mr. Cruise and the Baboo admit this to 
be a correct representation of what actually 
took place.” 


Memorandum B proceedings of the Pur- 


a Civil Court, dated the 28th April 1870,. 


18 as follows : — 


“ Yesterday while. gl wns hearing the ar- 
guments of Mr. R. Cruise in the Case of 
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Luchmeeput Singh appellant versus Sheikh 
Mowla Buksh, a scene took place in my 
Court some particulars. of which will be 
found noted in the paper marked A attached 
to this. I recorded the words used’ on the 
spot, so as to prevent any future question as 
to what they actually were. I read it over 
word for word before both pleaders, and 
Mr. Cruise objecting to the words “all”? I 
erased it. He also proposed an addition 
which I have put in red ink, and which I 
think correctly represents the words used by 
Baboo Parbutty Churn Doss. 


“ 2nd.—In cases of this kind much depends 


on the manner and tone in which words of 
general meaning nre used. 
add that the words “n couple of natives’ 

irresistibly conveyed the idea that the term 
‘native’ 


I must, therefore, 


was used to signify au native of 
India, an antithesis to an European. The 
tone used and the words must have been ex- 
tremely offensive to any native (of whatever 
grade) who may have understood them, and 
Baboo Parbutty Churn had, in my opinion, 
avery right to ask the question ‘ Why do 
you say natives ?’ The words of.Mr. Cruise’s 
reply spenk for themselves, and I can only 
say that such words spoken in the tone used, 
and to a man of the nation attacked whether — 
in Court or ont of Court, would be as great 
an insult as I can conceive. I need, per- 
haps, scarcely add that I have never seen or 
heard of any Court in which a general 
charge of this kind would remain unchecked 
by the presiding Judge. 


“ 3rd.—-Mr. Cruise far from recalling the 
words on my interference attempted to justi- 
fy them in the most offeusive manner. I do 
not think, the Beuch has ever been more 
bitterly insulted than it was when I was 
asked ‘‘Is not this our private opinion, is 
it not notorious ?” If a pleader so far for- 
gets himself and his case as to insult an in- 
offensive colleague by a- general allegation 
irrelevant to the case, he should at least have 
sufficient respect for the Court to make him 
refrain from asking the Court to endorse his 
insult. Mr. Cruise, however, did usk me 
the question noted above, and after some 
parley told the Baboo that he meant “uo 
personal insult” to him. -He qualified this 
apology, however, by re-iterating the general 
truth and applicability of his remark, udding 
then, and hot till then, that he mainly refer- 
red to the lower class of natives, 
6 , e 
“Ath.— Now, granting for the sake of anr- 


gumeat that untruthfulness be a national fail- 
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ing, and that the question immedintely before 
the Court liad been one involving a consider- 
ation of the antional cbaracter, even on such 
a strained hypothesis I hold that the word 
‘liar’ ‘should not have been used. The 
law: of England itself, as set forth by 
Blackstoue, recoguizes the offensiveness and 
provoking nature of that specific term, 
and there are many ways of conveying the 
idea of autruthfuluess without its use. 
Leaving alone the ordinary courtesy due to 
all persons, .respect for the Court should 
have prevented its usa where almoas all 
persons present aud concerned were of the 
attacked natiouality. 


 5th.— But to show how utterly wanton 
and gratuitous the insult was, and how en- 
‘tirely irrelevant to the case Mr. Cruise was 
pleading at the tima, E must give a few of 
the circumstances connected with the scène. 
I was hearing an appeal against the reversal 
of a sale of real property held by a Re- 
venue Court under Section 109 of Act X 
of 1859, The ground alleged for rever- 
sal was that the plaintiff, who had been 
a judgment-debtor in the Revenue Court, 
had had ampie personal, or moveable pro- 
perty ; that the Section quoted barred. the 
decree from execution by sale of the realty, 
until there was reason to suppose that it 
could not ba satisfied by the seizure of his 
persou nnd personalty, 5 

“ Two witnesses (one a mohurrir of the 
Kissenzunge Court, and the other a relation 
of the Judgment-debtor) were brought into 
‘the’ Origival Court, and swore to the fact 
that -the judgment-debtor (plaintiff in this 
case) had had a great deal of personal pro- 
perty. On the part of the defendant, Mr. 
Cruise (why he alone can tell) had several 
times referred to these men as being brought 
to prove jurisdiction ; and a considerable 
time before the’occurrence of the scene now 
reviewed, he had said that the jurisdiction 
of this Court was not to be proved by a 
“couple of blackguards ” whose evidence 
could be purchased for.a few anuas, Now, 
the. jurisdiction of the Civil Court was a 
question purely of law. It urose oat of the 
non-jurisdiction of the Revenus Court, and 
the facts to which the two witnesses deposed 
were actually admitted by the defendant 
(Mr. Cruise’s-client) in the pleadings, The 
evidence of thosa witnesses was not heces- 
sayy, for. ug a matter of fact the truth of the 
facta to which they deposed was alleged and 
admitted. on all hands. 





* 6¢4.—I have this day asked Mr. Cruise 
if after reflection he is willing to apologize 
to the Court; he has replied that be has 


‘apologized tothe Court, but that he considers 


that he was justified as n pleader in saying 
what he did,—-that he holds to ib stiil, I con- 
sider this to bs no apology. I must insist 
on an apology to the effect Aint Mr. Cruise's 
conduct was unjustified and uujustifinble ; 
that his remark was. totally uncalled for and 
totally irrelevant to the plandings., 


“ 7th.—Mr. Cruise has this day persisted 
in bringing ap the subject before the Court for 
verbal discussion, aud in connection with it 
and with my signed and concluded Judgment 
in the civil suit referred to above, has mada 
some remarks which I consider beyond his 
province, e. g., calling my judgment or a por- 
tion of it very improper, “ grossly improper.” 
I must, therefore, add that when [ have signed 
a proceeding of this kind, I will not allow it 
to be verbally commented on in my presence 
in this way. -I am responsible for every 
word which I write, and if it be determined 
by rppellate authority that I am wrong in 
any respect, I shall accept that decision ; and 
if E have wronged Mr. Cruise, I will apolo- 
gize to him most heartily, but I cannot 
allow angry discussion in my Court: aud 
when Mr. Cruise asserts his right to eriti- 
cize my remarks by such plrases—“I am a 
-most able pleader, aud E tell you that not as 
coming from myself, but aa that which 
others suy of me :” “Lam old enough to be 
your father, Sir:” “I am your equal in 
birth, education and position: “I am 
inferior to you in no respect.” I must. 
remind him that none of these allegations 
ure in poiat. I have never deuted them. [ 
hereby distinctly declare that I will not 
verbally discuss, this question again: auy 
reply, whether apologetic or analytic, must 
be written.” 


3% 


‘Certain of these proceedings were for 
warded to this Conrt, and were submitted 
to the Judges who form whrat is enlled tha 
English Committee. But the Judge of Pur- 
neah was instructed that he had it withia 
his power to take proceedings ngainst the 
pleader, and the papers were therefore re- 
turned to him. He then drew up those cer- 
taia charges against Mr. Cruise which 
I have quoted above. But before framing 
those charges, the Judge called upon Mr. 
Cruise to mnke his statement in the matter 
of the proceedings which I have just quoted, 
and accordingly, on#the I1th May 1570, 
| Mr. Cruise submitted his remarks, Mr, 
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Cruise’s reply will be found in the priated 
paper-book at pp. 4 to IL. After fram- 
ing the. charges, copies of them were sub- 
mitted to Mr. Cruise, and he, on the 15th 
August 1870, made an affidavit in answer 
to the charges before the Magistrate of Pur- 
neah, I do not propose to read the affidavit 
at present, but à farms part of the record 
of this case. Ishall only now refer to the 
16th paragraph of Mr. Crnise’s reply of 
-the llth May 1870, because it is in that 
paragraph that the words are contained by 
which, ns I understand tha Judge, he con- 
strues that statement to be contrary to fact 
ona very material point, and on which he 
founds his fourth charge. Mr. Cruise states 
ag follows :—And this has reference to what 
took place in Conrtin the matter of what 
he said about the natives, whether he meart 
certain native witnesses particularly, or the 
natives in general. The 16th paragraph is 
as follows :— 


“The fact is, however, that the answer 
which `I gave was not exactly what the 
Judge lias recorded. I did not perceive 
the difference at the time, and uot wishing 
to split staves with the, Judge, I ad- 
mitted his record to be substantially cor- 
rect, and made a note to the same effect upon 
my own written pleading. I perfectly well 
remember, however, that the exact words 
I made use of were— Because, Bahoo, as a 
general rule, they are liars,” meaning the 
native witnesses of whom I had been speak- 
ing. To the best of my belief those were the 
exact words wliich I made use of; but as 
J hare ndmitted the words recorded by the 
Judge to be correct and noted the same 
in my pleading, I shall not press this cor- 
rection on his attention. That he did not 
exactly record the sentences at which Baboo 
Parbuity took offence, will be seen at once 
by comparing it with the manuscript from 

which I read my argument word for word +- 
a precaution which I told the Judge I had 
heen forced to adapt in self-defence against 
any officer on the Bench who should aceuse 
me, as he had'done, of wasting the time of 
the Court by vain repetition and irrelevant 
argument, and who should make that a 
pretence for refusing to hear, me. I trust 
the Judge will admis that out of that writ- 
t.n argument I did not alter a word, except 
to reply to and protest nwninsit hig uncens- 
. ing interruptions and accusations that I 
wns repeating the saing thing over and over, 
and wasting the time Of the Court by irre- 
jevant argume@n ls.’ 


——— 
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On the Jdh August 1870, the Judge, 
after giving a detail of certain facts which 
it is unnecessary for me here to -repeat, 
delivers the judgment in the following 
terms :— e: 


“Ihave this day received Mr. Cruise’s 
answer to the charge detailed in my pro- 
ceeding, marked C., and I now go on to cons 
sider it. 


‘On the two first heads of the charge 
I have but little to, say. Mr. Cruise ac- 
knowledges having used the words imputed 
to him : he only differs as to the circumstances 
under and the time at which they were 
spoken. Taking him on his own statement, I 
consider that they were grossly impro- 
per; but I reiterate that they.. were 
spoken with reference to a remark which 
will be found in the decision of the case 
of Lutchmeepus versus Mowla Buksh. 

‘Whenever I differ in argument from my 
equals, I do so without arrogation of superi- 
ority ; but whenever I comment upon the 
acts ot opinions of constituted superior 
authorities, I invariably record a pro formå 
disclaimer of the right or intention to criti- 
cize. If this seems to Mr. Cruise a very 
emasculated aud cringing form of: procedure, 
L can only say that it does not to me. 


“On the 8rd head of the charge, I decide 
that Mr. Cruise did use the identical words 
recorded in my Memo. A. I decide this on 
my own recollection, -backed by Baboo 
Parbuatty Churn Dass’s evidence and by my 
record made at the time (viz., the said Memo. 
A). ‘That the word ‘ natives’ was used is 
also shown by the record of Mr. Cruise’s 
objection, It was a frivolous objection, but 
Mr. Cruise was then taking up every word 
that I said, and when I read out my record 
he called out “the Baboo said, why do you 
say natives.” I at once recorded the ob- 
Now, the question as to whether 
the words ‘ native witnesses’ were used was 
all important, as in that case only a class 
would have been attacked. I assert again 
most distinctly that as n matter of fact the 
whole nation was attacked. That Mr. 
Cruise was aware of the importance of the 
difference referred to I mn quite sure, as he 
made an attempt to introduce the word 
“ witnesses” some time afterwards when he 
had subsided to some extent, The whole 
ofehis recent argument however hnd bean 
30 opposed to the supposition that he 
had werely referred to a olusa that he at 
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once gave it up. L remember well ashing | or dismiss nuy plender or mooktear eu- 


him whether he would not feel insulted if 
some one were to say that as a rule English- 
men were liars, and his answering ‘ yes, be- 

cause Englishmen are not liars: Natives 
are.” 


‘The. use of such language I ‘hold 
to ba grossly improper. Had it passed 
between men of equal physique and of 
ordinary temper, an assault musé have re- 
sulted. I would not like to predict the fate 
of an English barrister, who should say in 
a Dublin Court that as a rule all Irishmen 
were liars, even if his object was only to 
discredit two Irish witnesses. In the pre- 
sent case, L have already shown’ that there 
wag no object in discrediting the evidence 
of the-wituesses concerned, 


“ On the 4th head of the charge, I decide 
that Mr. Cruise has been guilty of a very 
disingenuous distortion of facts,” 


Then follows the finding of the Court, 
dated the 15th August 1870, in these 
words :— i i 


“I have now to consider the extent of 
the punishment to which, in my opinion, 
Mr, Cruise has fairly .rendered himself lia- 
ble by the conduct referred to above, 


“ 2nd.—There is a vulgarity about the Jan- 
guage which forms the subject of the first 
two heads of the charge, which destroys its 
mischievousness, 80 that I need say no more 
about them. 


 3rd.—But I hold the offence declared in 
the third and fourth heads to be very grave. 
Mr. Cruise used grossly insolent language; it 
was recorded at once ; and the record had his 
full approval. More than a week afterwards, 
he substituted absolutely innocent language, 
declared that to have been the language used, 
and said; that I had misrepresented him. 
If this conduct be declared legitimate no 
Court is safe. 


“ 4th —I consider him guilty of gross dis- 
respect and gross. dishonesty; and looking at 


the fact that he has backed his defence by’ 
the most notorious falsehoods, I cannot. 


otherwise than recommend his dismis- 


sol,” 


The words of the law ate - these 


(Section 
15 Act XX of 1865) :— | 


* The High Court mny nleo, after such 
enquiry as if mny deem proper, suspend 


eee o Á 


‘Magistrate shall 
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rolled as aforesaid, who shall be guilty of 
fraudulent or grossly improper conduct in 
the discharge of his professional duty, or 
for any other reasonable cause.” | 


Then Section 16 :— 


“If any such pleader or. mooktear 
practising in any Gor subordinate to 
the High Court shall charged in such 
Subordinate Court withe any such conduct 
as aforesaid, the Judge or Magistrate of 
the Court, as the case may be, shall send 
hima copy of the charge and also a notice 
that on a day to be therein appointed such 
charge will be taken into consideration. 
Sach copy and notice shall be served npon 
the pleader or mooktear at least ten 
days before the day so appointed, and on 
such day or any subsequent day to which 
the enquiry may be adjourned, the Court 
shall receive all evidence properly ten- 
dered by or on behalf of the party 
bringing the charge, or by the pleader 
or mooktear, and shall proceed to adjudi- 
cate on the charge. If the Judge or 
find the charge esta- 
blished, and consider that the pleader 
or mooktear should be suspended or disa 
missed in consequence, he shall record his 
finding and the grounds thereof, and shall 
repor the same to the High Court, and 
the High Court shall proceed to acquit, 
suspend, or dismiss the pleader or mook- 
tear  * * m 


Tt is under these cireumstances that tha 
case comes up before us, 


Mr. Cruise objects in the first place, as 
I understand him, that it is a question as to 
whether there could be any such investiga- 
tion before the Subordinate Court, not be- 
cause he had not any- proper opportunity 
for defending himself, but because he could 
not, as I understand him, appear properly 
before a Judge who was at ounce, as Mr. 
Cruise puts it, the prosecutor, the witness, and 
the Judge of the charges. Ido not think 
that it is at all necessary for us to come to 
any opinion on this point. But if it were, we 
should still think the words of the law dis- 
tinctly contemplate such cases ag the ona 
before us. ‘They provide for a charge being 
made; they provide for the time within which 
that charge should be answered and the eyi- 
dence should be tendered ; and they also proe ` 
vide for a finding upoft that charge ; and we 
think that atl these proceedings with more or 
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less regularity were carried out in this mat- 
ter. ‘Therefore, we may take it that the find- 
ing of the Court below is a good finding so 
far as regards jurisdiction to investigate iuto 
the matter which is before us, But the ques- 
tion is what action we should take upon 
that finding? 


= Before we camefinto the Court, and indéed 
I may say that fq) the last fortnight Mr. 
Justice Loch and Ihave been going very 
envefully over the Papers of this case, and 
we had made up our mind not fo call upon 
Mr. Cruise for any statement at all or in fact 
any explanation at all, so far as regards the 
charges, sud whether they are good under 
the Act. Inthe matter of the first two 
charges it will be remarked that the Judge 
himself substantially acquits Mr. Cruise. 
Tt ig in the matter of the last two charges 
only that the Judge finds that Mr. Cruise 
has been guilty of gross disrespect and gross 
dishonesty, and he recommends that Mr. 
Cruise should be dismissed. 


We are unable tosay that there is any 
sufficient ground for this finding. ‘Taking 
itto be that Mr. Cruise has used the exnet 
words which he is stated to have used in 
ihe memorandum of the 27th April 1870, 
we think he was eutitled to say that he was 
pot speaking of natives generally, but that 
he was speakiug of native witnesses and 
applying his remark to the particular native 
witnesses whose evidence was, ab any rate on 
ihe record, if it was notin question before the 
Judge, What Mr. Cruise said was this,— 
“The plaintiff wislies us to believe in the 
evidence of a couple of natives.” Now, it 
is quite clear it the very face of these words 
that Mr. Cruise was spenking of the evi- 
dence of certain native witnesses, and there- 
fore he was speaking of them particularly, 
aud not of natives generally. 
when the pleader” for the opposite, side 
objected to the words used by Mr. Cruise, 
Mr. Cruise replied—S Why, ns a general 
‘yale, natives were liars.” There cauuot, 
of course, be any doubt but that the use of 
the word “liar? by Mr. Cruise before a Court 
of justice wag most improper, and if I had 
been the Judge, and if any such expression 
had been used before me, I should certainly 
have called upon the plender fo withdraw 
from such expression, But I caunot say 
that the use of the word in the course aud 
in the heat aud excitement of the argument 
js such an offence ns to require us fo dismiss 
a person from his ofgce as a plender. It 


might have ben an oceasion for calling the 
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pleader to order, but it certaialy is nota 
sufficient ground for dismissing the pleader 
from his office. However the words are 
there, and the question is whether we may 
not believe Mr. Cruise when he says that 
he did not menn to apply those words to 
natives generally, but to certain untive wit- 


nesses. It seems to me that coupling the 


words of the first sentence which I have 
read with the words of the second sentence, 
we may sey and we, ought to say that Mr. 
Cruise was, us he suys, referring to particular 
natives who had given evidence in a pnr- 
ticular case, aud not to natives generally. 
Therefore: takiug the Judge’s statement of 
whut took place as accurate, and reading 
that statement with that of Mr. Cruise, it 
seems to me that we cannot say that Mr. 
Cruise is guilty of that of which the Judge 
finds him guilty, vèz., that he has made 


a statement which is coutrary to fact on 


n very material point ; ueither, as I have 
suid before, do 1 think that the statement is 
one which requires us to dismiss Mr. Cruise 
from his office. 


In the case of Kessub Lall Doss, a pleader 
in the District of Sarun, tried by Mr. L. 
Jackson and myself, in whieh the Judge 
charged the pleader with the offence of using 
very muth stronger language, aud where the 
offence proved was of a much graver ua- 
ture than any which has been committed 
here,—if indeed nuy offence has been at nll 
committed here,—even in that case we did 
not go beyoud suspendiug the pleader for a 
short time. So 1 think that the case before 
us was one in which the Judge might have 
called Mr. Cruise, who-was theu the pleader 
before him, to order or to upolugize, and is 
cerininly uot a case in which we ought to 
visit Mr. Cruise with the severest peually 
of the law and strike his ‘name off the roll 
of pleaders. 


Mr. Cruise reminds us that he did 
apologise, and this being so the Judge might 
bettor, we think, have let the watter drop, 
and certaiuly sbould not have asked us to 
visit Mr. Cruise with the severest penalty of 
the law. 


We are, however,- bound further to state 


‘iu regurd to the matter of the first two 


charges, now that ‘his matter has been 
brought to our notice avd that Mr, Cruise 
has admitted the use of tlie words attributed 
to him, that certainly in those two charges 
tigre were some expressious of a highly 
improper nature. This being our opiutou,*as 
indeed it could yo} but, we thiuk, be the 
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opinion of any one who simply read the 
expressions made use of, we gave Mr. Cruise 
this day the opportunity of explaining away 
or of expressing his regret for the use 
of the. expression in question. Mr. Cruise 
has not only not availed himself of this op- 
portunity, bat has stated that he is prepared 
to justify the use of the expressions, Mr. 
Cruise explained that the expressions con- 
tained in the first charge were made use of at 
atime when no regular argument was being 
earriad on before the Court,but on an occasion 
of a kind of conversation carried on between 
the Bench on the one side, and himself and 
other members of the bar on the other side ; 
and he says that he would not have used 
words of that description in the course of 
pleading in any cause, The expressions made 
use of, ns by the second charge was, we 
understand Mr. Cruise, made use of.in the 
course of pleading. We cannot siy that 
this explanation is satisfactory. Mr. Cruise 
then said that he wished us to observe that 
‘the remarks were made in good faith. We 
do not say that they might not have been 
so, but what we say is this, —that they were 
expressions which should not. have been 
used at all by any plender of any Court 
subordinate to the High Court in public, and 
addressed from the bar to the Bench. The 
words used nre these in the first charge,— 
“I have no opinion of the Judges of the High 
Court, with the exeeption of Sir Barnes 
Peacock. I could show yon a decision in 
this Court which has heen bred, bnt 
which if published in England would have 
cost the Judges their seat,” We say thas 
on the face of it that is not n proper expres- 
sion to have been made use of with reference 
to Judges of the Tigh Court before any 
-Court in this conntry subordinate to the 
High Court. 





And again in the second charge, the words 
made use of are these,— What have we 
then? a decision of Mr. Justice Phear 
servilely followed by a few other Judges.” 


dt is impossible to explain away the word. 


‘servilely.” Its meaning is too obvious to 
-weed any reference to a dictionary ; and 
without any desire to lay too much stress on 
the expression, and making every allowance 
for words used in the heat of excitement, 
sliil the expression should not have been 
used in open Court by a pleader addreseing 
from the bar the Judge sitting on his Bench, 
.We feel ourselves bound to say thar Mr. 
Craise ought nat to lave made use of these 
expressions ; hut it was for the Judge at the 
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time, we think, to have called Mr. Cruise to 
order for them; and as we have said before, 
we think that neither do those expressions nor 
the contents of the graver charges make out 
against him a case on which we can support 
the finding of the Judge. We direct, there- 
fore, that that finding be set aside, and, in the 
words of the law, we aeqnit Mr. Cruise of 
the charges found agninst! him. 





@ 
The 20th September 1870. 


Present: 


The Hon’dle L. S. Jackson and Dwarka- 
nath Mitter, Judges. 


Procedure—Trial by Jury—Finding 
‘by Jury—Chapters XXIII and XXV, 
Code of Criminal Procedure, 


Criminal Appellate Jurisdiction. 


The Queen versus Hurry Prosad Gan gooly 
and others, 


Committed by the Magistrate and tried by 
the Sessions Judge of Nudidea on a 
charge framed under Sections 330 and 
348, Laitian Penal Code. 


Messrs. T. A. Anstey and Mun Mohun 
Ghose, ind Baboos Jadub Chunder Seal 
and Ashootosh Chatterjee for the 
Prisoners. 

When the proceedings upon a trial br Jury in the 
mofnssil are consistent with a reasonable construction 
of that part of the Procedure Cole (Chapters YNITE 
and XXY) where such rrial is provided fom, the pi- 
ceedings are wood in the absence of anv distiaet ruling 
te the contrary. and ought not ro be examined hv aihe 
lighe of English rnles of nrocedtre, 


The law does not preseribe any specifie torin in which 
the Jury are to rernm their fimling. and they are at Jiber- 
ty to deliver if in anv form which thoy think fit, If 
that finding is not exhaustive as to the facts in ‘issne 
which go to make up the charge or charges, it is com- 
petent to the Judge, and is indre l his ditty, to pat such 
questions to them as shali elicit a complete tinding. 


Jackson, J.—Tme prisoners were tried 
before the Court of Sessions, Zillah Nuddea, 
on charges framed under Sections 330 and 
348, Indian Pennl Code. 


They pleaded not guilty, and the trial wag 
by Jury, 


From the record of the Court of Sessions, 
it appears that the Jury by their unanimous 
verdict found one of the accused persons 
tried on that oceasion not guilty on both 
heads of charge, alsp found the prisoners, 
appellants, not guilty fn one head of charge, 
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viz., that under Section 348, Iudian Penal 
Gode, but found them severally guilty on 
the other head of charge, under Section 
830. 


A motion was made before us to sot aside 
the verdict, supported by an affidavit to the 
following effect :— 


“That I am th brother of Hurry Prosad 
“Gangooly, and hat Í conducted the crimi- 
‘nal case of the Queen versus Hurry Prosad 
“ Gangooly and others in the Sessions Court 
“of Nuddea. i 


ss That the Jury when they came to Court, 
‘after retiring to return their verdict, in- 
“ formed the Judge that they do not believe 
“the lifting up or the using of the sword 
‘tat all, lowering into a well or pricking 


"e with bubla kanta (thorns), and illegal col- 


“finement, but they only believed that 
“ shamanya churta chaporta mara haya— 
“hilo, (anas FEE BITTE Wl Rufa) 
“ that ordinary slaps were given. But the 
« Judge, instead of applying the law him- 
‘self in the matter, asked the Jury whether 
«the case falls under Section 830 of the 
« Indian Penal Code. The Foreman, without 
“further retiring with his. companions to 
« consult, returned an answer in the atflirma- 
“tive, although no copy of the Penal Code 
« was before them, neither did the Judge 


« point out and explain to them the Section’ 


sin question.” 

The contention was that the record did 
not truly represent what had happeued 5 that 
the Jury had by their finding negatived the 
principal circumstances of the charge ; that 
they had in fact given a special verdict 
which was tantamount to a verdict of uot 
guilty, wud which the Judge was bound to 
“ceive and record ; and that the Judge, in 
asking the Jury whether they found the 
prisoners guilty under Saction 330, bad in 
fact put to them a question of law aud had 
thus committed un irregularity which was 
fatal to the couviction. 


Copies of the affidavit aud petition accom- 
pauying were sent by our direction to the 
Court of Sessions, and the Judge was di- 
rected to transmit the proceedings with any 
observations on the matter stated which he 
might have to offer 5 and as it was within 
our knowledge that the Judge before whom 
the trial was held had left the district, ib was 
suggested that the present Judge should 
tuke down the statements of the officers of 
his Court. who bad been present at the 


- 


trial, e 
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The Officiating Judge sent up what ap- 
peared to us a very meagre return, but it 
contained a statement ef the person who 
had acted as Foreman of the Jury on the 
trial, which was in the following words :— 


“JT was Foreman of the Jury that tried 
“« Hurry Prosad Gangooly. We said to the 
« Judge that we did not believe the evidence 
“as to letting down a well or as to-pricking 
‘with thorns. The Judge then asked us 
“whether we couvicted on either head, or 
“if so which ‘head. We said we be- 
‘‘Jieved the prisoner had beaten the girl — 
‘Cand that we convicted under 830, I cau- 
‘not at all bé certniv whether I or any of 
“ ug used the word ‘ shamanya.’ I certainly 
“gaid © chur chapor.’”’ 


_ This statement, it will be seen, does not 
agree ‘precisely with the allegations of the 
affidavit aud petition, but it undoubtedly 
shows that a communication took “place be» 
tween the Judge aud the Jury which bas 
not been made to appear on the record. 


Baboo Ashootosh Chatterjee, a vakeel of 
this Court, who was-then ut Kishnagbur 
and was retained for the defence of the 
petitioners, has since furnished us with a 
memorandum of his recollection of the cir- 
cumgtances. 


He differs on only one particular of any 
importance ‘from the Foreman of the Jury in 
that he represents the Judge as having 
asked the Jary whether they considered 
the case to fall under Section 330, Indian 
Penal Code, while the Foremau’s account of 
it is that the Judge asked whether they 
intended to convict under either lead of 
charge, and if so under whieh, 

The Foreman’s account appears to us the 
more probable. It was committed to writ- 
ing three .weeks earlier than that of the 
pleader ; and besides the Foreman, as berug 
the person to whom the question was ad- 
dressed, is perhaps the most likely to re- 
member it accurately. | 


The affidavit, indeed, contains a similar 
statement us to the Judge’s question relating 
xclusively to Section 330, but the aff- 
davit is that of the brother of the chief 
accused, and consequently that of an inter- 
ested party ; and moreover, if is to be observ- 
ed that it was the Judge’s business to arrive 
nt the finding of the Jury on the second head 
of charge as Well as ou the first; and in 
point of fact thure is a verdict of not guilty 
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recorded on the second, as there is one of 
guilty under the first head of charge ; and we 
therefore think the Judge must have put the 
question as to both. 


The matter indeed is only of importance 
as béaring on the possibility of the Judge’s 
- answer being brought about by a. sart of 
suggestion from the Judge, that they should 
give a verdict of guilty under Section 330. 


On these materials we have to deter- 
mine— 


Ist—-Whether the proceedings are de- 
fective and void in law. 


2nd.—Whether the conviction is in ac- 
cordance withthe real intention of the 
Jury. 


The points taken by the learned Counsel 
for the prisoners (Mr. -Anstey’ and Mr. 
Ghose) were these— 


That the prisoners were entitled to their 
discharge by reason of the omission of the 
Court below to record the special verdict, 
which in truth the Jury yeturned and which. 
the Court was bound to receive. 


That the Jury certainly meant a verdict 
under one of the general exceptions,—that 
contained in Section 95, Indian Penal Code ; 
being, 
quittal. 


That the Judge was not competent to 
put to the Jury a question of law, and that 
the enquiry as to Section 880 was such— 


‘That the first-verdict.of the Jury, which 
was their real verdict, was one of not guilty, 
as the prisoners were not on their trial 


for assault which was thé only offence of 


which the Jury found them guilty. 


„That the Jury were not absolutely bound 
to find one way or the other. 


That the Jury were’ not competent #0 
find the prisoners guilty under a particular 
Section of the Penal Code, and 


: That- as the Jury had acquitted the: 
prisoners, there could be no: ne w trial. 


It was also‘objected that’ the Judge. had: 


not properly’ simmed.up the evidence ; and 
lastly, supposing the verdict and conviction 
to,be supportable, -the sentence. was eXces- 
sive. and .cruel, 
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' The arguments addressed to us were chief- 
ly based on the assumption that the “ trial 
by Jury” spoken of in Section 322 of 
the Code of Criminal Procedure, is the 
system of trial by Jury preyalent in Eng- 
land, except where and in so far as it is ex- 
pressly modified by the provisions of the 
Code; and accordingly a number of English 
cases were cited and English law books were 
referred to (Hale — {Hawkins — Bacon’s 
Abridgment, &c.) 


We have not thought it necessary to exa- 


‘mine those cases, partly because we consider 


the assumption quite unfounded, and 
partly because they generally did not touch 
the point under consideration, but related 
to the powers of a Court about to vary or 
add to a verdict once recorded. 


The trial by Jury spoken of in Section 
322, Code of Criminal Procedure is, we have 
no doubt’ whatever, fhe mode of trial de- 
scribed in the 28rd and 25th Chapters of 
that Code, and nothing else. It was observed 
that the word.“ Juror” was not defined in 
the Code, and from this the inference was 
said to follow that we must resort to the 
English action’ of Juror as being familiar 
and well ascertained. 


But neither is the term. “Assessor” defined, 
and. if will hardly be contended that we 
shall derive any information as to the 
meaning of this term from the English 
Criminal Law, 


The fact is, as most people conversant 
with the Criminal Law of Bengal are aware, 
that both-notions—that of Juror and that of 
Assessor—are taken greatly modified aud 


expanded no doubt from the Beugal Regula- 


tion VI of 1832, which made, so to say, the 
first breach in the system of “trial and 
‘punishment under. the provisions of the 


<“ Mahomedan Criminal Code.” 


"A reference of Clause 4 Section 3 of 
that Regulation will show with what sort 
of functions the Legislature of that day 
clothed persons who were called Jurors. 


Under the Code, no doubt, in the place 
and in respect of the class of offences, and 
for such period of time as the Executive 
Government- directs, the Jury of British 
India decides: upon the facts in criminal 
trials. _But Jurors who are not jurati at 
all, who may determine. by a prescribed 
majority, and whose functions may cease at 
any time on the publidation of an order in the 
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a 
Gazette, are clearly not the Jurors, nor is the 
system of trial in such circumstances the 
system, of England. 


that a question so put should contain every 
word of the Section referred to, which would 
be needful if this objection were good for 
any thing. 




























We are of opinion that when the proceed- 
ings upon a trial by Jury in the mofussil 
are consistent with a reasonable construction 
of that part of the Procedure Code where 
such trisl is provided for, the proceedings 
are good in the A wee of any distinct 


It cannot be doubted indeed that the re- 
cord should contain an accurate statement of 
avery communication between the Judge and | 
the Jury, and it appears’ certain that in this 
respect the record of the case before us is 
defective ; but it is also manifest that the ac- 
cused have not been prejudiced by the omis- 
sion, and that being so the 439th Section 
precludes every interference with the con- 
viction on this ground. 


We therefore think the trial is not vitiated 
in point of form by any thing which took 
place, and we also think that the Judge sufi- 
ciently complied with the requirements of 
the law that he should sum up the evidence, 
The summing is not perhaps very masterly 
nor such as to satisfy criticism, but that we 
apprehend is given to few Judges in the 
Courts of Sessions, nor is it an invariable 
accomplishment of Judges elsewhere ; but 
the Judge in this case has recapitulated 
what the witnesses said, has pointed out 
how it bears upon the charges, has drawn 
attention to what he considered its weakest 
parts, and given what appears to us very 
sensible suggestions to the Jury in respect 
of the conclusions to: be drawn from the 
evidence, We cannot, therefore, say that 
there has been any failcre in this head either. 
The question remains whether the verdict 
recorded is any other than what the Jury 
really intended, aud we thiok there is in 
truth no pretence foi saying 80. Much 
stress has been laid: on the fact that the 
Jury expressly negatived the specific acts 
of violence alleged ; such as the use of a 
sword, the pricking with thorns, lowering 
into a well, and so forth; and in the use, 
which may perhaps be conceded to have 
taken place of the word ‘Sumanya,’ as 
qualifying the beating which they found to 
have been committed. 


It has been suppored that the Bengalee 
word in question means slight, and that the 
Jurors meant by this a beating so slight as 
to bring the case within the meaning of the 
95th Section of the Indian Penal Code, 
although the improbability of the Jury 
having meant to find uny such thing, which 
was not even suggested in the prisoner’s 
behalf in the cause of the trial, is obvious 
enough, 


, and ought not to: be 
examined by the light of Euglish rules of 
procedure. 


By Section 379, Code of Criminal Pro- 
cedure, it is provided that after the Judge's 
summing up, “ the Jury shall deliver their 
“ finding upon the charge.” Now, the charge 
must certainly mean the whole charge, and 
in respect of offences under the Indian Penal: 
Code the Section which relates to the offence 
is an essential portion of the charge. 


Section 234 is in these words:—' The 
charge shall describe the imputed offence 
w * % * and shall refer to the Section under 
which such offence is punishable.” 


The Jury are thus apprized that the 
heads of charge fall respectively un- 
der particular Sections of the Penal Code, 
and the Judge’s direction to the Jury in the 
case before us opens with the statement that 
the accused are charged with such and such 
offences under the Sections specified. 


The law does not prescribe any specific 
form in which the Jury are to return their 
finding, and we are of opinion that they are 
at liberty to deliver it iu any form which 
they think fit; and if that fiuding is not ex- 
haustive as to the facts in issue which go to 
make up the charge or charges, we have no 
doubt whatever that it is competent to the 
Judge, and is indeed his duty, to put such 
questions to them as shall elicit a complete 
finding. 


We also think, with advertence to the obser- 
vations already made, that a question whether 
they fiud the accused guilty of the charge un- 
der one of the Sections named, and if so, un- 
der which is it unobjectionable, when it is 
clear that the Jury have the distinction be- 
tween such Sections present to their minds, 
and that putting such a question is not put- 
ting to them a question of law. 


It is merely a short way of stating some- 
thing quite familiar foy the moment to the = : 
questioner and the perga questioned, and it | Upon sucha poin; the opinion of this 
is inconsistent with common sense to require Bench may perhaps be entitled to some 
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weight, aud we think that more proba- 
bly the word was used in its proper accep-. 
tation of * ordinary,” or “common,” so as to 
mean a beating with a man’s natural weapon 
of offence, to wit, his hands and feet ; and 
this opinion we consider is borne out by the 
almost concluding -words of the Judge’s 
direction in which he refers to the other 
acts charged ‘as probably circumstances of 
' exaggeration. Those acts, if proved, would 
no doubt have greatly aggravated the offence, 
but they are not essential to the crime of 
causing “hurt,” for striking with the bands 
even with the open hand might very well 
aud probably did cause “hurt,” that is, 
bodily pain, to a child of tender years ; and 
when as above intimated the Jury in our 
opinion knew very well what they were 
doing when they brought in a finding of 
guilty under Section 330, that makes their 
menning unmistakeable both as to the hurt 
and as to the intent. 7 


We, therefore, think the finding and con- 
viction on all pointa unimpeachable. We 
have only further to consider the sentence 
passed ; and here we think the Judge has 
not given effect to the finding of the Jury 
which: expressly negatives all the cir- 
cumstances beyond a beating and slapping 
for the purpose stated ; and then the rela- 
tionship between the parties must not be 
lost sight of, for although it does not appear 
that the accused was in any position of 
authority over the girl, yet the chief accused 
is undoubtedly a near relation ; and on these 
findings the sentence passed, six. months’ 

rigorous imprisonment with added fing, is in 
our opinion much too severe. 


Rigorous imprisonment in particular we 
think ought not to have been inflicted. Con- 
sidering, therefore, that the accused under- 
went imprisonment of that description for 
nearly three months, we think they ought 
not to return to jail bué ought to be dis- 
charged on payment of the fines imposed. 7 


The sentence passed by the Court of 
Session is, therefore, altered to one of 
imprisonment for two months and a. half, 
which the accused have alrendy suffered ; 
aud they are therefore to be discharged on 
payment of the fine ; and in default they will 
be further imprisoned, but not rigorously, for 
the space of two months each. 


` 
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The 12th September 1870, 


. Present: 


The Hon‘ble L. S. Jackson and Dwarkanath 


Mitter, Judges, 


Procedure — Warrant — Discharge — 

‘Sections 180 and 2a and Chapter 

XIV, Code of Criminal Procedure— 
Act VIII of 1869. 


Reference to the High Court under Section 
434 of the Code of *Criminal Procedure, 
by the Sessions Judge of Backergunge, 
in the case of Niamutulla versus Gopal 

| Shaha and others. 


Baboo Bama Churn Banerjee for Niamute 
ulla. © 


In a case in respect of which a warrant might issue, 
and which is triable under Chapter XIV of the Code of 
Criminal Procedure, a Magistrate ought, under Section 
180 of that Code, by virtue of Section 244 as amended 
by Act VIH of 1869, to order the discharge of the 


accused persons, although they are in attendance, 
if he thinks that there is no case of a criminal charac- 
ter made out against them, 


Jackson, J.—In this casea complaint 
was laid before the Deputy Magistrate of 
Shahbazpore, in which it was alleged that 
the persons accused had committed an 
offence under Seetion 431 of the Indian 
Penal Code, by doing an act which had ren- 
dered a.certain navigable channel impass- 
able for travelling or conveying property, 
It was also alleged that by this act the ac- 
cused persons have deprived the complain- 
ant himself of cultivating the land lying in 
the neighbourhood, and which would other- 
wise have received water from the said 
channel ; and the Magistrate was asked to 
take cognizance of the offence under the 
Section mentioned above, and also to deal 


with the case under the provisions of the 


308th Section of the Code of Criminal Pro- 
cedure, : 


The Deputy Magistrate summoned some 
of the accused persons. He directed an en- 
quiry also by the Police, and one of the ac- 
cused persons attended. The Magistrate 
had also examined considerable length 
the complainant, who "wasa person named 
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Niamutulla, describing himself as a Mirdha 
under certain zemindars. 


After inking these several proceedings and 
placing one of the accused persons upon bail, 
the Deputy Magistrate, although witnesses 
cited by the complainant were in attendance, 
refused to examine them and declared that 
he could come ono conclusion without 
having first mage a local enquiry ; and for 
that or for somo @her reason, the case re- 
mained pending before this officer for the 
space of three or four months, the accused 
persons being all the time in attendance 


upon bail. 


The Magistrate of the district having 
come to know of this, and observing (hat 
the case had been a long time before his De- 
puty, called for the proceedings, and having 
looked at the statement of the complainant 
considered that there seemed to be no cause 
for the interference of the Criminal Courts, 
and ordered the accused to be discharged. 


The- complainant, digsatisfied because of 
this order, came before the Sessions Judge, 
who has referred the casa to us under the 
434th Section of the Code- of Criminal 
Procedure, with a recommendation that the 
Magisirate’s order must be set aside. 


This recommendation is based upon seye- 
yal grounds, one of them being that two of 
the accused being present under a eriminal 
charge and bail having been taken from them, 
the Magistrate was not competent to dis- 
charge the accused without hearing the evi- 
denco against them. The Magistrate, it 
seems, added words implying an acquittal of 
the accused persons, which he could not pro- 
periy do unless he had tried the case. 


Another ground is that the Magistrate 
was wrong in coming to the conclusion that 
there was no primå facie criminal case-made 


out, 


Upon the first of these points, it appears 
io me that if we assume the Magistrate to 
have come to a correct conclusion that there 
was no case of a criminal character made 
out against the accused, he was not only 
competent but was bound to order the dis- 
charge of the accused. By Section ‘244 of 
the Code of Criminal Procedure, amended by 
Act VIII of 1869, the provisions of Section 
180 are made applicable to cases tried under 
the 14th Chapter of the Code ; aud this 
offence being one in rgspect of which a war- 
rant may issue is triafle under that Chapter, 
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and consequently, I think the words in the 
concluding part of Section 180, “ nothing 
“eontained in this Section shali prevent the 
“Magistrate from st once dismissing the 
“complaing if in hsjudgment there be no 
“sufficient ground for preceeding ‘with it,” 
will amply warrant the Magistrate in dis- 
tuissing the case, although the accused per- 
sons were really in stleudance : and it seems 
to me that the cireulastance of the accused 
persons having bee: detained for so long a 
period as they weve, from what I must con- 
sider the unjustifiable dilatoviness on the 
part of the Deputy Magistrate, furnished 
only an additional g ‘ound for the Magistrate 
acting upon the vietz which he had taken. 


But the question remains, whether the 
Magistrate was right in considering whether 
there was no case at all for the interference 
of the Criminal Court under Section 308, 


On this point, I fuel bound to say that, so 
far as the case has gone, I differ from the 
Magistrate of the cistriet and concur with 
the Sessions Judge, Whether if the evi- 
dence, when taker, would make out the 
charge or make out any of the matters 
alleged by the com >lainant is another ques- 
tion, but it seams fo me that the com- 
plainant in his examination did clearly 
allege the comminsion of an act which 
amounts to an offence under the 431st Sec- 
tion of the Penal Code. The case referred 
toby the Magistinte of the cutting ofa 
bund in the Hooghly district, which was 
the snbject of a civil snit and was appealed 
to this Court, difors very much from this 
case. The khal ia this case was alleged to 
be a navigable ‘channel used by the pubite 
for purposes of conveyance and trafie, and 
if any person erected a bund across that 
khal so ag to render it impassable, that 
would appear to be an act punishable under 
Section 431. 


Then the Magistrate observes that the 
complainant in the same breath spoke of the 
case as one cogniz: ble under Section 308 of 
the’ Code of Criminal Procedure. It seems 
to me there is notling inconsistent in that. 
It might very well be that the act done by 
the accused, if brought home to them, might 
be an -nct which would affect the publie 
in the way of stopping up a public and 
navigable channel, and it might also con- 
atitute an unlawfur obstruetron, or it might 
be a case to be dealt with under the 22nd 
Chapter of the ‘Criminal Procedure Code. 
Section 320 declares that ‘if a dispute arise 


i 
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‘concerning the right of use of any land or | person who had been previously under trial by a Subor- 


“water, the Magistrate or other Officer as 
“aforesaid within whose jurisdiction. the: 
“subject of dispute lies, may enquire: into 
“the matter ; and if it shall appear to him 
“that the subject of dispute is open to the 
“use of the public, or of any person, . or of 
“any class of persons, the Magistrate or other 
“Officer may order that possession thereof 
“shall not be taken or retained’ by any party 


“to the exclusion of the. public, or of, such 


“person, or of such class of persons, as the 
“case may be, until the party claiming such 
“possession shall obtain the decision ofa 
“competent Court adjudging him to be en- 
“titled to such exclusive possession.” 


It might be that the accused persons by 
putting up this bund were asserting a right 
to the exclusive use of this water and pre- 
venting the public or the complainant from 
having lawful enjoyment thereof: but wie- 
ther the case came under the 308th Section 
or the.22nd Chapter of the Code of Criminal 
Procedure, that would not justify the Mavis- 
trate from, refusing to enquire into the 
charge under Section 481 of the Penal 
Code. 


I think, therefore, that we must set aside 
the order of the Magistrate of the district, 
and direct that ‘the case be enquired into, 


. the evidence of the complainant’s witnesses 


taken, and ‘an order 


passed according to 
law. 





The 4th November 1870, 
i Present: 


‘The Hou’ble G. Loch and W. Markby, 
Judges, 


Procedure— Private prosecutor—Dis- 
charge—Magistrate of a District— 
‘Sections 68 and £35, Code of Crimi< 
nal Procedure. 


In the matter of the petition of Ramjoy 
Mozoomdar, | 


Mr. C. Piffard and Baboo Chunder Madhub 
F 
Ghose for Petitioner, 
 AMagistrate of a district has power under Sectién 


68 of the Code of Oriminal Procedure, whether there 
haa private prosecutor or not, to order the arrest of a 





dinate Magistrate, and who had been discharged under 
Section 225 of that Code. 


The powers given under Sections 435 and 68 of the 
Code are distinct and independent powers,—the former 
providing for the revision of proceedings which have 
been already commenced, and the latter for the in- 
stitution of proceedings de novo, 


Loch, J.—Tue question we are asked to 
determine is, whether the proceedings held 
by the Magistrate iu this matter, on the 28th 


September 1870, were without jurisdiction, 


The order which he made on that date was 
under the provision of Section 68 of the 


Code of Criminal Procedure, 


The case divested of all extraneous matter 
is ‘simply this. The party for whose arrest 
the Magistrate has now issued a warrant, 
was formerly under trial before the Deputy 
Magistrate in charge of a sub-division of 
the district, and he was discharged under 
Section 225 of the-Criminal Procedure Code. 
The Magistrate now, as the Magistrate of the 
district, has taken up the case under the 
provisions of Section 68 of the Criminal Pro- 
cedure Code and has ordered his arrest, con- 
sidering that from his own knowledge the 
party has committed an offence triable under 
the provisions of the Indian Penal Code, 


Itis urged that the Magistrate has no juris- 
diction to act according to that Section ; that 


the Deputy Magistrate who tried the case. 


and discharged the petitioner could alone act 
in this case, and, therefore, the proceedings 
of the Magistrate should be set aside. 


_ The application to this Court is made 
under the-provisions of Section 404 of the 
Criminal Procedure Code, in order that the 
order passed by the Magistrate may be quash- 
ed. It has also been pointed out to us that the 
Magistrate might have proceeded under the 
provisions of Section 435 of the Criminal 
Procedure Code, but that Section is not 
applicable ; because, in this case the Subor- 
dinate Magistrate had made an enquiry and 
was not satisfied with the result of that en- 
quiry; whereas that Section gives authority 
to the Magistrate to interfere only when an 
accused person is digcharged or the complaint 
is dismissed without- enquiry. When the 
Magistrate of ‘the district passed this order 
there was no complainant before him, and ag 
he states in his proceedings he acted upon 
his own knowledge. {Che ‘mere fact that 
there had ‘been a prodeeding held before a 
Deputy Magistrate previously uuder which 
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the petitioner had been discharged, does not, |. 

in my opinion, prevent the Magistrate of the 

district from taking up this case under the 
provisions of Section 68. 


T think, therefore, that the present appli- 
cation must be rejected. 


—TJ also think that we cannot 
on. The order complained 
against is legal. ‘The history of the case is 
certainly involved in some confusion ; but 
I entirely agree pith Mr. Justice Loch 
that we ought to Treat this case as he has 
treated it in his judgment, that is to say, as 
simply one in which a complaint had been 
made before a Magistrate in charge of a sub- 
division, and that complaint was dismissed ; 
then subsequent to that, the Magistrate 
of the district resolved to take up the case 
under Section 68, no person at that time ap- 
pearing to prosecute ; and the question wa 
have to decide is whether that course could 
lawfully be taken. 


Markby, J. 
grant the applicati 






Now, the first objection which Mr. Piffard 
advanced in this case was a very broad one : 
it was that the powers conferred by Section 
68 can only be exercised in cases where 
there has been no complaint by any person 
before a Magistrate. But I think that that 
objection is disposed of by the decision upon 
which I rely for my judgment in this case, 
reported in 8 Weekly Reporter, p- 61, Crimi- 
nal Rulings. It was there held that the dis- 
charge of a person accused of an offence tri- 
able by a Court of Session was no bar to his 
being apprehended and brought before a 
Magistrate under Section 68 with a view to 
commitment: and I think that that case 
proceeds upon a right principle, namely, that 
the mere discharge of a person upon a preli- 
minary enquiry before a Magistrate in no 
way affects the legality of fresh proceedings 
ngainst him, whether those proceedings be 
tnken at the instance of a private prosecutor 
or they be taken under Section 68 at the in- 
stance of the Magistrate himself. 


It was then argued that at any rate the 
Magistrate of the district could not proceed 
under Section 68 in any case in which the 
more special provisions of Section 435 for 
revising cases in which a discharge has been 
given by an inferior Magistrate, apply. It 
seems to me that the same argument was 
used in the case to which I have referred ; 
and I entirely concugin the opinion which 
was there expressed Wy Mr. Justice Jackson 
that the powers given by Section 435 and! 
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the powers given by Section 68 are distinct 
and independent powers. Therefore it seems 
to me in this case quite unnecessary to en- 
quire into the question whether or not this is 
a case to which the provisions of Section 435 
apply. Whether they do apply or whether 
they do not, I think the power under Section 
68 remains the same. Section 435 provides 
for the revision of proceedings which have ` 
already been commenced. Section 68 pro- 
vides for the institution of proceedings de 
novo. 


I think it has not been shown to us 
that the Magistrate’s proceedings were ille- 
gal. That is the only point which we have to 
consider; and I think, therefore, that we 
should not set them aside. 


Vy 





The 7th November 1870. 
Present: 


The Hon’ble G. Loch and W. Markby, 
Judges. 


Procedure—Summing up—Jury—tfr- 
regularity—Sections 379 and 439, 
Codo of Criminal Procedure, 


The Queen versus Sitwa alias Sitaram 
P utwah. 


Committed by the Assistant Magistrate of 
Barh, and tried by the Sessions Judge of 
Patna, on a charge of grievous hurt. 


Under Section 379 of the Code of Criminal Procedure 
a Judge should sum up the evidence on both sides before 
requiring the Jury to deliver their verdict. Under 
Section 439, however, the High Court thought it un- 
necessary to set aside a conviction in a case in which 
this was not done. 


Markby, J.—Sxction 379 of the Proce- 


dure Code requires the Judge to sum up | 


the evidence on both sides, and we think 
that there is an irregularity in accepting 
the verdict of the Jury without this hav- 
ing been done. 
439, we do not think it necessary to "set 


But acting upon Section 


avide the conviction on this ground. 





uM 


Criminal 


. 1870.]. 


THE WEEKLY REPORTER. 


Rulings. 67 





The 14th November 1870. 
Present: 


. The Hon’ ble L. S. Jackson and Dwarka- 
naih Mitter, Judges. 


Slaughtering cattle—Ownerof slaugh- 
fer-house—S ection 7 Act VIX (B.C.) 
of 1865. . 


(Criminal Motion.) 


‘The Municipal Commissioners for the Sub-, 


urbs of Calcutta, Petitioners, 


Baboo Onookool Chunder Mookerjee for the 
Petitioners. 


Hutp by Z. S. Jackson, J, (Witter, J., dissenting. J— 
The owner of a slaughter-house by giving it in lease to 
another, parts with his interest in it and ceases to 
have any power to allow or disallow the slaughtering 
of cattle therein, ang therefore does not bring himself 
"within the. terms of Section 7 Act VII (B, C.) of 1865, 
which describes no offence, but is meray a Section for 
the levying‘of penalties. 


Mitter, J.—I am of opinion that the re- 
cord of this case ought to be sent for, and 
that the defendant Ruhomotollah should be 
called upon to show cause why the Judge 
should not be directed to re-try this case. 


It. is not disputed that the defendant 
Ruhomotollah i is the owner of the slaughter- 
house in question ; ; nor is it disputed that 
at the time when RuhomotolJah gave a 
lease of that house to Abbas Ali, the license 
to use itas a slaughter-house had been re- 
voked by the Municipal Commissioners 
under the provisions of Act VII of 1865 of 
the Bengal Council. 


If then the Judge has found, as T think 
he has, that thg lease. was given by Ruho- 
motollah for a consideration reserved with 
ihe avowed object of enabling the lessee to 
‘use the -house as a slaughter-house, he, 


r 


offence, 


Ruhomotollah, was clearly guilty of the 
offence described in the 7th Section of 
the. Act. 


Tt is quite clear that the defendant 
Ruhomotollah had the control of the 
house at the time when he gave the lease 
to Abbas Ali; and it is admitted that 
that lease was given for the express purpose 
of evading the provisions of the law. This 
being 80, I think the qse falls within the 
express words of the Section, “or allaws 
cattle to be slaughtered in the slaughter- 
house to which such license relates ;” and 
the defendant ‘Ruhomotollah ought to have 
been therefore convicted under the provi- 
sions of that Section. 


` 


Jackson, J—I am sorry to be unable to 
concur with my learned colleague in this 
matter, because I understand the Judge to 
have quite clearly come to the conclusion 
that the defendant Ruhomotollah by giv- 
ing the premises in lease to Abbas Ali, has 
parted with his ‘interest in the slaughter- 
house, and has ceased to have any power to 
allow or disallow the slaughtering of cattle . 
on those premises. That being so, I think 
it cannot be said that under the terms of 
Section 7 of the Act cited, Rubomotollab 
has slaughtered cattle or allowed. cattle to 
be slaughtered in that slaughter-house. J 
understand the Judge to mean that if 
Rubomotollah by giving a lease of the pre- 
mises with the intention that cattle should 
he slaughtered therein, and also reserving 
to himself a profit upon the premises to be 
so used, could be made liable under tha 
Section, then he had brought himself within 
I concur with the Judge in both 
these views. 


its terms. 


` Section 7 is a Section for the levying 
of penalties: Et does not describe an offence, 
nor does it relate to the conviction for an 
and so far gs that Section merely 


is concerned, a pers@a who was willing to 


' 
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pay the penalties provided by the Section, 
and whose business was sufficiently profit- 
able to enable him to do so, might probably 
continue the business of slaughtering cattle 
upon his premises subject only to the pay- 
ment of the penalties. Itis quite another 
question whether if the act of slaughtering 
cattle or allowing cattle to be slaughtered 
in an unlicensed slaughter-house or A&A 
alaughter-house ofgwhich the license has 
been revoked or suspended, is in itself on 
offence irrespective of the penalties provided 
in Section 7, and whether the person who 
lets those premises for the purpose of being 
employed as a slaughter-house is liable to 


be dealt with as an abettor. 


The only question in this case is whether 
Ruhomotoliah was liable to the penalties 
under that Section. The Deputy Magis- 
trate, it is true, had found that Ruhomot- 
ollah in fact had an interest in the slaugh- 
ter-house, that the lease was a merely color- 
able and ostensible transaction, and that 
although the name of Abbas Ali had been 
. used, Ruhomotollah was the proprietor ; 
but it is quite manifest from the words used 
by the Judge that he was not of the same 
opinion, but that so far as this Section is 
concerned, he thought that Ruhomotollah 
had protected himself from liability to penal- 
ty, and had in that way evaded the law. 
Whether or not it may be possible to take 
other proceedings against Ruhomotollah is 
question which we need not enter into 
now. | 


I am of opinion that the Judge meant to 
find that Ruhomotollah was not, 
the terms of that Act, a person who slaugh- 
tered cattle or allowed cattle to be slaugh- 


within 


tered on his premises, and consequently was 
not linble to the penalty ; and therefore I think 
there is no ground for interfering in this 
case, 
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The 14th November 1870. 
Present: 


The Hon’ble F. B. Kemp, 
Judge. 


Right of private defence—Sections 


99 and 103, Penal Code. 


The Queen versus Dhununjai Poly and 


others. 


Committed by the Magistrate and tried by 
the Sessions Judge of Dinagepore on a 


charge of murder. 


The right of private defence under Section 103 of 
the Pena) Code is restricted by Section 99 of that Code, 
and does not extend to the inflicting of more harm than 


it is necessary to inflict for the purpose of defence. 


I resect this appeal. The petitioners 
refar to Section 103 of the Indian Penal 
Code in their petition of appeal, and seek to 
justify their acts by stating that under the 
above Section they caused the death of the 
deceased whilst he was attempting to commit 
house-breaking by` night; but the peti- 
tioners have omitted to consider that the 
right of private defence of property is 
subject to the restrictions mentioned in Sec- 


tion 99 of the Code. 


extends to the inflicting of more harm than 


That right in no case 


itis necessary to inflict for the purpose of 


defence. 


The prisoners strangled the* deceased, and 
subjected him to gross mal-treatment when 
è ® 


he was fully in their power and helpless. 


Pad 
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The 19th November 1870. - 
Present: 


The Hon’ble F. B. Kemp and F., A. Glover, 
Judges. E 


`, Procedure— Nuisance— Arbitrators— 
Section 310, Code of Criminal Proce- 
dure. 


~ In the matter of 
Shama Kant Bundopsdhya, Petitioner. 
Baboo Khettur Nath Bose for Petitioner, 


In referring a case regarding a nuisance to arbitra- 
tors under Section 310, Code of Criminal Procedure, a 
Magistrate should fix a time within which the arbi- 
trators are to send in their award; and this must 
be done whenever from any cause the 
the Jurors is changed and a fresh Juror is appointed. 
Where this is.noé done, a Magistrate cannot carry out 
his original order if there is any delay in the submission 
of the award by the arbitrators. 


Glover, J.—T ais case was sent for by a 
Division Bench of this Court in order to 
see whether the Magistrate ought not to 
have fixed a time within which the arbitra- 
tors were to submit their award. The case 
was one coming within Section 310 of the 
Code of Criminal Procedure, and it appears 
that under that Section Jurors. were ‘first 
appointed by the Deputy Magistrate on the 
28th of April 1870, and were ordered to 
report within 20 days from that date. 
This time was afterwards extended on 
account of one of the arbitrators having 
left that part of the country. Another 
Juror was appointed in his place, and the 
order then made upon the case on the 28th 
of May was that the Jurors were to send. 
their report as soon 
period being fixed. On the 20th of June, 
the arbitrators sent in a report desiring 
some more time to be given them, stating 
generally that they were investigating the. 
matter but that for certain reasons, and be- 


cause of one of the arbitrators being a 
at the time in the’ 


Police Officer was engaged 
Investigation of a case at a distance, they 
would not be able to send in their report 
immediately, On the day. following, that is 
on the 21st of June, the Deputy Magistrate 
took up the-case, and after declaring that 
the Jurors had not sent in their report 
as ordered, carried into effect the original 
order passed by the Magistrate on the terms 
*. Of the last part of Section 310. > 


' The point raised in appeal is that the 
Deputy Magistrate had no right to. interfere 


rer be 
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with the function of the Jurors, inasmuch 
as he had fixed no time within which they 
were to submit their report. This appears 
to be the case. When the Jury was first 
appointed, no doubt a period of 20 days was 
fixed, but after that when a fresh Juror was 
nominated the arbitrators were merely de- 
sired to report as soon as possible. Now, 
the wording of Section 310 is very expli- 
cit. It says that the Magistrate may inter- 
fere and carry out his original order, if 
from any cause the Jurors should not decide 


| and report upon the cas@ within a reason- 


able time, which reasonable time is to be 


fixed by the Magistrate in the order of 


appointment, It is quite clear, therefore, 
that this fixing of time is a condition prece- 
dent to the exercise by the Magistrate of 
the power to decide the case himself. In 
this case the order of 28th of May ought 
to have fixed a time within which the arbi- 
trators were to submit their award, and this 
not having been done it follows that the 
Magistrate’s order deciding the case himself 
ig invalid and contrary to law. The ease 
will go back for the issue of fresh instruc- 
tions to the Jurors and the fixing of a rea- 
sonable time within which they will send 
in their report. 





The 19th November 1870. 
Present: 


The Hon’ble F. B. Kemp and F. A. Glover, 


Judges. ' 


Right of private defence of pro- 
perty—Section 103, Penal Code. 


The Queen versus Gooroo Churn Chung 
and others, Appellants, 
Committed by the Magistrate and tried by ` 
the Sessions Judge of Dacca, on a charge 
of rioting with deadly weapons and 
causing hurt. 


Baboo Juggadanund Mookerjee for the 
Government, 


Baboos Greeja Sunkur Mozoomdar and 
Debendro Chunder Ghose for the Appellants, 


Herb on the facts of the case (and following 7 Week- 
ly Reporter, page 113, Criminal Rulings), that the ac- 
cused who were in peaceable ripssession of their property 
and were attacked while if Such possession, did not 


exceed the right of private, defence vf pro a) a 
Section 103, Penal Code, Property under 
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Kemp, J.—Tauis is an appeal on behalf of 
Gooroo Churn and others, who have been 
convicted under Sections 148 and 304 of the 
Indian Penal Code, and been sentenced to 
three years’ rigorous imprisonment under 
each of these Sections, or in all to six years’ 
rigorous imprisonment. It is very clear from 
the evidence of the prosecution that the land 
in dispute belonged to Gooroo Churn; that 
he had sown a crop upon itin Falgoon ; that 
the opposite party came in force sud pro- 
ceeded to cut the crop, and on Gooroo Churn 
and the other prisoM€rs, who were residents 
of.the same village, remonstrating and pro- 
testing against the cutting of the crop, the 
headman of the opposite party directed the 
Jattyals on his side to beat Gooroo Churn. 
Gooroo Churn and his party exercising the 
right of private defence of property ap- 
peared to have hastily armed themselves, 
with sticks and bamboos taken from machaus, 
and to have opposed the entting of the crops ; 
and in the riot which took place two men, 
Massim and BHaranoollah on the side of 
the aggressing party, were wounded. It 
appears that Massim had a wound in the 
leg which mortified and an amputation being 
found to be necessary the limb was ampu- 
tated, and the patient was going on well 
for some time when lockjaw set in and he 
died. 


right to resist; and that although force 
was used in carrying out that resistance, 
wwe do not think that that force or the in- 
juries inflicted upon Massim were such as 
to exceed the right which the prisoners had 
the right to exercise in defending their 


property. 
















We, therefore, acquit the prisoners, and 
direct that a warrant be issued for their 
immediate release. 





The 19th November 1870. 
Present: 


The Hon’ble H. V. Bayley and E. Jackson, 
Judges. 


Income Tax—Fine — Imprisonment— 
Section 25 Act IX of 1869. 


Revision of proceedings under Section 404 


We think that looking to the fact, of the Code of Criminal Procedure. 


which is supported by the evidence of all 
the witnesses for the prosecution, that the 
crop was raised by Gooroo Churn ; that the 
attack on the part of the opposite party 
was 2 sudden one; and that Gooroo Churn 
had no time to have recourse to the Police 
or to the authorities for protection of his 
property, that he, Gooroo Churn, acting 
under the right of private defence of pro- 
perty was justified in resisting a forcible 
attempt to cut and carry away his crop, 
and that in carrying out that right of pri- 
vate defence, and in the riot which ensued 
a man on the side of the opposite party was 
_ wounded, and subsequently died, as stated 
above from the effects of lockjaw. Taking 
all these circumstances into consideration, 
and with reference to the ruling to be found 
in Volume VII of the Weekly Reporter, 
page 118, Criminal Rulings, we think that 
the prisoners were at the time of the riot 
in- actual peaceable possession of the land 
in dispute; that the acts of the opposite 
party in attempting, to cut the crops by 
force were clearly illoa] ; and that these 


The Queen versus Nodiar Chand Koondoo 


and another. 


A Magistrate bas no power under Section 25 Act IX 
of 1869 to sentence to imprisonment in default of the 


payment of fine imposed for not paying Income Tax. 


Jackson, J.—in these two cases Baboo 
Krishna Chunder Roy, a Deputy Magistrate 
in Zillah Rajshahye, in passing orders under 
Section 25 Act IX of 1869, not only sen- 
tenced the defendants to pay a fine of twice 
the amount of income tax assessed upon 
each of them, but in default sentenced each 
defendant to simple imprisonment for twelve 
days. The Deputy Magistrate had, under 
the law, no authority to sentence the defend- 
ants to imprisonment in default of fine. 
So much of his sentence in each case is 


D 


acts were such acts as the prisoners had a accordingly set aside. 
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- The 19th November 1870. 
Present: 


The Hon’ble H. V, Bayley and E. J ackson, 
a | Judges. 


“Appsal—Fine—Income Tax--Section 


Z5 Act IX of 1869. 


Revision of proceedings under Section 404 
of the Code of Criminal Procedure. 


The Queen versus Mudhoo Duit. 


No appeal lies to a Sessions Judge from the order of 
a Magistrate fining a defaulter under Section 25 of 


the Incéme Tax Act IX of 1889. 


Lhe Deputy Magistrate passed the follow- 


ing order in this case :— 


Tae defendant who is charged with non- 


payment of the income tax within the 
time specified in the notice pleads guilty, 
but says that as he had to pay income tax 
at Goddha, he thought himself justified in 
not paying nuy tax here. But from the 
letter of the Assistant Commissioner of that 
place, it appears that he was. assessed there 
with regard only to his income accruing in 
that jurisdiction ; and the Assistant Com- 


missioner has written to say that he might 


be separately assessed by me with regard to 
his income accruing in this sub-division. 
The defendant has made no objection to the 
estimate made of his income accruing in this 
jurisdiction, Ag he did not appear till a War- 
2 rant was issued from this Court, and does 
not deny service of the notice, the Court 
sentences him to pay a fine of Rs. ol, 
being double of his assessment, l 


The Sessions Judge, on an appeal being pre- 
Jerred against the above order, passed the 
Jollowing judgment :— 


It is contended an appeal does not lie to 

- this Court from the order of a Magistrate 
under Section 25 Act IX of 1869, though 
the fine exceed 50 rupees. I think thera 
can be no doubt an appeal does lie from thé 
conviction by a Magistrate under this Sec- 
tion, in the same way as an appeal lies from 
Magisterial convictions under other Acts, 
There isno express provision barring an 


appeal to this Court in Act IX of 1869, and ` 


hence Section 444 Act XXV of - 1861 
indicates the correct procedure, 


The defendant in this case aa mani- 
festly under the impression that gs he had 
pafd the income tax demanded from him b 


the Deputy Collector of Banka at Goddha, 


Piet E net 
aa eprint ee ee 


‘tion toevade the terms of the notice. 


following letter to the 


ed by a Magistrate under 
Act IX of 1869. 


he considered it was unnecessary tó pay it 
again at Banka. There was not any inten- 
The 
defendant considered its provisions had 
been already virtually carried out, and hence 
did not act up to the strict letter of its 
terms. 


t 


Under these cireumstances, I think the 
fine may be justly remitted. 


Upon this, the Magistrate addressed the 
esstons Judge :— 


I have the honor to request the favor of 
your forwarding the accompanying papers 
of this case to the High Court for their peru- 
sal and orders, as I respectfully submit the 
order passed by you appears to me to be an 


illegal one. 


1st.—Because I am not satisfied (I cannot 


find any ruling on the subject) that an 


appeal lies to the Judge from an order pass- 
Section 25 of 


My grounds for this opinion are these :-— 
Section 16 of the Act referred to lays 
down the procedure to be adopted in serving 
a notice. Sections 19 and 20 show the pro- 
cedure to be adopted if a person assessed 


under Section 16 objects to the amount at 


which he has been assessed. Under Section 


21 any person dissatisfied with any order - 


under Section 20 may within 15 days from 
the date thereof, on payment of the sum in 
which he was assessed, present an appeal to 
the Commissioner of Revenue of the Divi- 
sion, whose decision shall be final, 


Section 25 lays down distinctly the penal- 
ty on failure to pay the amount of assessment 
in these words:—‘ If any person served with 
a notice under Section XVI does not, within 
the period specified in the said notice, pay the 
amount required thereby, he shall on convic- 
tion before a Magistrate, be fined twice the 
amount mentioned in such notice: provided 
that he” has not presented a petition under 
Section XIX. If any such person presents 
a petition under Section 19 and does not with- 
in one week from the passing of the order 
thereon pay the amount, if any, required by 
such order, he shall on convietion before a 
Magistrate be fined twice the amount men- 


tioned in such order’. 


Tt is my impression that no discretion and 
no alternative is eid to a Magistrate, he 
must fine the defaultér in twice the amount, 
He has no power to listen to any plea put for- 


` : is 
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ward by a defnulter, provided it be proved 
that thə notice under Section 16 was actually 
served upon the man, and that he neglected 
to pay the money. Any excuse or objection 
the man had to urge against the tax ought 
to have been made to the Collector after re- 
ceipt of the notice. The fact that the order 
fining the defaulter in twice the amount of 
his assessment passes, was one of fine above 
50 rupees is no ground for an appeal against 
that order to the Judge. 


Again Section i eee no alternative to 
a Magistrate. The defaulter shall, for every 
day during which such default continues, be 
fined on conviction before a Magistrate 
teu rupees. There is, however, a proviso to 
this Section, which snys— The Commissioner 
of the Division shall have power to remit 
wholly or in part any penalty imposed under 
this Section. Suppose a man defaulted for 
6 days, and the fine inflicted reached 60 
rupees, could a Judge hear an appeal against 
that order, the power to remit the whole 
or part of the fine being left with the 
Commissioner ? 


There is no mention of any appeal 
throughout the Act except the appeal to 
the Commissioner, and it appears to ma that 
if this appeal be allowed men will take no 
trouble to appear before Collectors, but will 
wait to be prosecuted before a Magistrate 
and will trust to getting off altogether.on 
appeal to the Judge. 


Ondly.—I respectfully submit that if an 
appeal lies, the order passed by you is 
illegal. 


As I have above stated, there is no dis- 
cretion whatever left to n Magistrate. A 
defaulter having foiled to pay attentidn to 
' a notice properly served upon him for ren- 
sons of his owa—reagons which were good, 
and if properly laid before the Collector 
would probably have caused his exemption 
from taxation,—and neglected to take any 
steps before the Collector according to law. 
The Collector, in ignorance of his reasons for 
auch neglect, proceeded as by law he was 
bound to do and prosecuted him before a 
Magistrate. The Magistrate was contpelled 
to pass an order fining him in twice the 
amount of the sum at which he had been as- 
sessed. Any appeal against that order of fine, 
if appeal there be, must, I apprehend, be de- 
cided, not upon the equity of the case or what 
the intentions of the ver were, but simply on 
the fact whether the gistrate's proceedings 
were legal and regular, The man by his 
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own conduct in neglecting to lay the facts 
of the case before the Collector had himself 
to blame for the consequence of such neglect, 
and the proceedings of the Magistrate could 
not have been otherwise than they were. 


I must add that the appeal to which I 
refer was not against any order of mine, but 
I feel compelled to make this reference 
because I think that if a Judge can reverse 
a decision of a Magistrate passed under 
Section 25 on grounds whicb, as I under- 
stand them, a Collector ought to have heard, 
and would have heard if they had been pro- 
perly represented to him, the collection of 
the income tax will become a work of con- 
siderable difficulty. l 


Should these points be decided against 
me, I have the honor to request you will in- 
form me whether your order is intended to 
direct the return of the whole 41 rupees or 
only 25-8, as: 25-8 was income tax and 25-8 
was fine. 


Judgment of the High Court :— 


Bayley, J—We think that the Magis- 
trate ig right in the view which he has taken 
of the law, and that the Sessions Judge 
had na authority to admit any appeal under 
the Income Tax Act. The Sessions Judge’s 
orders are set aside. The party aggrieved 
by the order of the Court which inflicted the 
fing has his remedy under the law. 


The 26th November 1870. 


Present: 


G. Loch and Dwarkanath 
Mitter, Judges. 


The Hon’ble 


Land for public purposes— Right of 
Government—Right of way—Act VI 
of 1857. 


Reference to the High Court under Section 
"434 of the Code of Criminal Procedure 
by the Sessions Judge of the 24-Pergun- 
nahs, in the case of H. B. Fenwick, 
Where land is acquired by Government for public 

purposes under Act VI of 1857, the title of Government 


to the land is absolute, and the public have no right of 
way over if. 


` Reference.—I HAVE the lronor to submit 
the papers of a case, in which the Canton- 
ment Magistrate at Barrackpore has declared, 
under Section 320 of the Criminal Pro- 
cedura Code, that the public have a right 
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of way across certain lands included in the 
Manirampore Water Works, the property 
of the Calcutta Justices; and hag fined the 
Engiueer in ‘char ge of the works for disobey- 
ig such order, and for refusing to remove 
the fence. by whieh the way is obstructed. 


The facts are set forth in the petition 
of Mr. Fenwick, the Engineer, It is suff- 
cient to say that within the boundaries of 
the land acquired by Government under 
the provisions of Act VI. 1857, and made 
over to the Justices for the’ purpose of the 
Water Works, is a spot on the river bank, 
known as the Karbala ght, to which- the 
residents of the neighbourhood were in the 
habit of resorting for the purposes of bath- 
ing. It is not a masonry-builé ghat, but 
it it said in the evidence to be the most 
convenient spot for bathing in the immediate 
neighbourhood. ‘Phe fence which the Jus- 
tices lately made round the land, and which 
‘extends to the river side, exeludes the 
public and prevents access to the spot in 
question. It seems that complaints were 
made to the Magistrate regarding this exclu- 
sion, and that after some proceedings (to 
which it is unnecessary to refer) he tried 
the case under the provisions of Section 320 
of the Criminal Procedure Code, and held 
‘that the pubiic had always evjoyed the right 
of way over the land to the ghat, and that 


the Justices were not entitled to possession’ 


of the land to the exclusion of the public. 
He seems to have considered that he could 
not look beyond the evidence which esta- 
`~ blished the ‘previous use of the land, and 
that the Justices must establish in the Civil 
Court their right to exclude the public. 


Mr.- Fenwick, it appears, under the in- 
struction of the ‘Justices, refused compliance 
with the order ; and consequently the Magis- 
trate, under Section 188 of the Penal Code, 
sentenced him to a fine of 51° rupees. 
From that order he has preferred an appeal 
to this Court. It is conteuded that the 
otder of the Magistrate under Section 320 
_ was erroneous and contrary to law, and that 
the appellant was justified in refusing com- 
plianee with it. But there is no legal Gustifi- 
cation, and the appellant was bound by law 
to obey the order, and therefore he was 
properly held liable to the penalty of fine. 


The Justices have not distinguished an 
order made without the warrant of law from 
one which the Magistrate is expressly em- 
powered by the law to pass, It was compe- 
tefit to the Magistrate under Section 320 to 
' find on due enquiry thatthe public has a right | in 
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of use, and to declare that the Justices wera 
not entitled to exclude the public; and if is 
not open to the Justices to resist the ordor 
passed on that finding, because, in their opi- 
nion, the order was erroneous or improper. 
They must seek their remedy from a Court 
competent ‘to set aside the order of the 
Magistrate ; and so long as the order ree 
mains in force they are bound to obey it. 
+ 


The appellant contends that as there is 
no right of appeal from the order of the 
Magistrato passed under T 3820, he 
was justified in resisting iliu order that he 
might have the opportunity of appealing 
from the order-imposing a penalty for dis- 
obedience. But in the first place it is not 
competent to this Court to find that the 
order legally passed by the Magistrate under 
Section 320 was based on insufficient evi- 
dence or on an erroueous view of the rights 
of the par ties, or that it was on any other 
grounds an improper exercise of the power 
of adjudication in the matter with which 
he.is specially entrusted by the law; and in 
the second place no appeal would have lain 
to this Court if the fine had not exceeded 
50 rupees. 


On the intimation of my opinion to the ap- 
pellant, he preferred the second petition ask- 
ing for a reference to the High Court in regard 
to “the order passed uuder Section 320. 


I think that the order passed by ‘tha. 
Magistrate under Section 820 was erroneous, 
because the acquisition of the land by the 
Government under the provisions of Act VI. 
1857 divested the public of the right of way. 
In the case of Nobin Chunder Ghose versus 
the South Eastern Railway Company, it waa 
held by the High Court that the land ac- 
quired under that Act became vested in the 
Government “absolutely, and free from 
every right or interest therein, of whatever 
description possessed by the former pro- 
prietors, or by other persens. All rights 
before existing, whether of passage or of 
any other kind, absolutely ceased on the 
acquisition of the land ; and no right of way 
afterwards arose or was continued, merely 
because there remained no mode of access © 
to the land on the north otherwise than by 
crossing the lina.’—( Weekly Reporter, Vo- 
lume 3, page 27, May 16th, 1865.) That 
was a case of much greater hardship than 
the present one, for the iine of rail had cut 
through the lands of the plaintiff, so that he 
had no means of access to one-half of his 
estate, and the Gove nnient refused to per- 

init a level crossing. The ruling will fully 
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meet this case ; and I think, therefore, that 
the Magistrate having evidence before him to 
prove that the land had been acquired 
under Act VI. 1857, was in error when he 
held that the public retained a right of 
way. 


Under these circumstances, I submit all the 
proceedings and recommend that the order of 
the Magistrate, dated the 27th September 
last under Section 320 of the Criminal Pro- 
cedure Code, be set aside. And I also re- 
commend, undeg the circumstances of the 
case, that the or Wer of the 29th idem impos- 
ing-a fine of 51 rupees on the appellant be 
quashed and the fine remitted. 


Judgment of the High Court :— 


Loch, J.—It is clear from the provisiong 
of Section 8 Act VI of 1857, that the title 
to the lund is absolutely vested in the Go- 
vernment. That Section sets forth that 
“ when the Collector or other officer has 
« made an award or directed a reference to 
‘‘ arbitration, he may take immediate posses- 
« sion of the land which shall thenceforward' 
“be vested absolutely in the Government, 
« free from all other estates, rights, titles 
“ and interests.” 


We concur, therefore, in the view expressed 
by the Sessions Judge, and set aside the or- 
der passed by the Magistrate on the 27th 
‘September last under Section 320 of the 
Criminal Procedure Code ; and also set aside 
the order of the 29th idem imposing a fine 
under Section 188 of the Indian Penal 
Code. 





The 26th November 1870. 
Present: 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Frocedure—Prosecutor aiso as Judge 
—Sub-Registrar. 


Bharut Chunder Sein, Petitioner. 


l Baboos Kalee Mohun Dass md Nulleet 
Chunder Sein for the Petitioner. 


A Sub-Registrar, who is also a Magistrate, cannot 
investigate a case against one of his subordinates in 
the Registry Office, and afterwards himself try and con- 
vict him. 


Kemp, J.—Tuis is an application on the 


part of Bharut Chundd Sein, Head Clerk 
in the Sub-Registrar’s fice of Tipperah. 
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The point taken by his plender is that the 
Magistrate, who is also Sub- Registrar, in- 
vestigated the case in the first instance, and 
subsequently tried and convicted his client 
as Magistrate. 


We think that, on the principle that no 
one should be a Judge in any case in which 
heis himself interested, as also on the 
principles laid down in a decision of a Di- 
visional Bench of this Court to be found in 
Volume V Bengal Law Reports, page 100,* 
the Magistrate ought not to have tried this 
case. " 


We, therefore, quash his proceedings, and 
direct that the case be tried by some other 
official having power to try it. 

The fine must be refunded. 


i 





The 30th November 1870. 


Present: 


| 
The Hon’ble H. V. Bayley and F. A. 
Glover, Judges. 


Right of private defence of property 
— Criminal trespass — Sections 99 
and 104, Penal Gode. 


The Queen versus Goburdhun Pari and 
another, Appellants. 


Committed by the Magistrate and tried by 
the Sessions Judge of Midnapore, on a 
charge of riot with murder, ge. 


Mr. J. S. Rochfort and Baboo Nobokissen 
Mookherjee for the Appellants. 


Baboo Juggadanund Mookerjee for the 
Prosecution. 


Where the offence which occasions the right of pri- 
vate defence of property is criminal trespass, the right 
of defence under Section 104 of the Penal Code, only 
extends (subject to the restrictions of Section 99) to 
the voluntanly causing to the wrong-doers some harm 
other than death. 


Glover, J—I incuine to think that these 
prisoners have been properly convicted. 
Their plea in appeal to this Court is that 
they were not the aggressors, and that in 
resisting the attack of the Pal party they 

a 


* 13, W. Rẹ Criminal Rulings, p. 66. 
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In one sense, perhaps, they were not the Present : 
aggressors, for they were on their master’s | _ | 
land when the opposite party came up to| The Hon'ble L. S. Jackson and F. ‘A. 
fish the disputed’ tank by force of arms; 
but it is clear that they also were quite 
ready for the fight, and indeed, to some | 
ne induced it by going to meet their Compensation—Section 270, Code of 
opponents as they approached the place in| GFriminal Procedure—Act ViIX of 
question, The Sessions Judge and the As-| 2869. 
sessors were of opinion that the riot was 


Glover, Judges. 


premeditated on both sides, in which case, Bhyroo Lall, Pec@ioner. 
of course, no right of private defence would ES . 
acae © z Moulvie Mahomed Yusooff for Petitioner. 


But even if it were conceded. that these 
prisoners had a right of private defence of 
property, it is clear that they exceeded the 
limit allowed by Section 104 of the Penal 
Code. The offence which occasioned the 
exercise of this right was criminal trespass, 

`% a 
and the right would, therefore, only extend . : 

, ae ; on thr rounds. Th l 
(subject to the restrictions of Section 99) n ia The first is that tho 
to the voluntarily causing to the wrong- | Judge dissents from the Magistrate upou 
mada harm alas than eae Io one the question of the charge preferred by the 
ense death was caused, one of the wounde z : i 
: E ; titioner h ; rexu- 
men dying of the injuries he received short- aaa aving been frivolous aud vexn 


ly after the riot was over. It is proved that tious; but upon this point we are unable to 
these injuries were ivflicted by the party of| give effect to this finding of fact of the 


the prisoners, all of whom were acting with | yg d , f 
a common object, and all of whom would be Judge, and therefore that ground fails, 


therefore equally guilty, although the fatal Secondly, that this was not a case in which 
injuries may not have been inflicted by the | compensation could by law be imposed under 


particular prisoners before the Court, but by Section 270. It is clear, however, that the 
others of their party not yet apprehended. , i 
They cannot, therefore, claim the benefit of | charge preferred on this occasion was one 


Sections 96, 97, and 104 of the Penal | of criminal trespass, and that is an offence 
Code, ` 


But although their plea of right of de-: hs 
fence fails, a difference should, T think, be and consequently falling within Chapter XV 


made between their punishment and that of the Procedure Code. Thirdly, that Sec- 


awarded to those of the other party (the! tion 270 provided only a compensation of 
Pals) who have been convicted ; and I do| 50 rupees, and that it was held in a enge 
not agree with the Sessions Judge in hold- ee : - 
ing that one side is as much to blame as the | Teported in VIII Weekly Reporter, page 54, 
other. The Nugdees were stationed at the | Criminal Rulings, that the Section admitted 
tank to'defend their master’s property from | of an award of 50 rupees on the whole; 
the violence of those who had no right to it; ; l ; Die 

and although they were themselves but too but this has beeu remedied by an addition 


ready for the fray, I can see a ‘great differ- | to that Section by Act VIII of 1869, which 
ence between their guilt and that of those 

whose improper ànd illegal interference was Soa 
the immediate cause of the riot. I think | #88 been accused, the Magistrate may award 
that the sentence on Goburdbun and Dhool | compensation not exceeding 50 rupees to 
Singh should be reduced from 7 years’ rigor- | each person, 

ous imprisonment to 3. 


Since the passing of Act VIII of 1869,a Magistrate 
may under Section 270, in a casein which more than one 
person has been accused, award compensation not ex- 
ceeding 50 rupees to each person. 


Jackson, J.—Tuts application proceeds 


punishable with three months’ imprisonment, 


provides - that where more than one person 


se 
‘a 


Bayley, J—I concur. Tke application abst be refused. 


> Li 
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The 2nd December 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Witnesses for the defence—Examina- 
tion of accised—Chapter XV, Code 
of Criminal Procedure. 


Reference to th® High Court under Section 
434 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of Gya, 
in the case of Chedee Koonjra and 
others, 


‘In a case under Chapter XV, Code of Criminal Pro- 
cedure, it is incumbent on the accused either to produce 
their witnesses, or to apply beforehand for a summons 
to enforce the attendance of any witness who is not 
likely to appear without a summons: nor isit neces- 
sary in such cases to record the examination of the 
accused with the same formalities as in cases under 
Chapters XII and XIV. 


Jackson, J.—THE petitioners were tried 
for a petty assauli, and their examination 
was recorded. No witnesses appear to have 
been examined on their behalf, and they 
. were convicted and fined t1espectively 10 
rupees and 5 rupees each, commutable to 
short periods of imprisonment. 


The Zillah Judge recommends that these 
sentences should be quashed, on the ground 
that it does not appear from the record that 
the accused were asked whether they 
desired to call any witnesses ; whereas the 
accused themselves, and their Counsel who 
nppenreč before the Judge, assured him that 
they had not had an opportunity of so 
doing. 


The procedure under which the peti- 
tioners were or should have been tried 
was that laid down in Uhapter XV, Code 
of Criminal Procedure. By Section 266, 
jt is incumbent on the accused persons to 
produce their witnesses, if they have any, 
at the time of trial; and under Section 262, 
they may apply beforehand to the Magis- 
trate for a summons to enforce the attend- 
ance of any witness who is not likely to 
appear without summons, 


It is not stated that the accused had any 
witnesses in attendanc® or had applied for 


a summons, nor is the statement made be- 
fore the Judge in any way verified, if even 
it were sufficient. 


Neither does it appear to be necessary 
in such cases to record the examination of 
the accused with the same formalities as in 
cases under Chapters XII aud XLV. We 
think no case is made out for quashing the 
convictions. 


The 9th December 1870. 
Present: 


The Hon’ble L. S. Jackson and F. A; 
Glover, Judges. 


Murder — Capital punishment — Of. 
fence committed before Penal Code 
became law—Section 4 Act XVII 
of 1862. 


The Queen versus Busti Singh, Prisoner. 


Committed by the Magistrate and tried by 
the Sessions Judge of Gya on a charge 
under Regulation LI of 1823, of affray 
attended with murder, the offence having 
been committed on the 28th of Hay 1861, 
i. e, before the Indian Penal Code came 
into force. 


In a case of affray attended with murder, in which 
the offence was committed before the Penal Code 
came into force, a Sessions Judge has himself power 
under Section 4 Act XVII of 1862 to pass sentence of 
death, instead of referring the matter for confirm- 
ation to the High Court. 


Glover, J.—UnpbeEx Section 4 Act XVII 
of 1862, the Sessions Judge had power him- 
self to pass the sentence which he has re- 
ferred for confirmation to this Court. He 
was bound to proceed under the Act, and 
had no option of referring the matter to the 
High Court, 


The case-is returned to him, in order that 
he may pass sentence in accordance with 
the powers given him by the Sectian above 
referred to. He is obviously not pound to 
pags a sentence which he thinks beyond the 
requirements of the case, 
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The 23rd November 1870. 


Present: 


The Hon’ble G. Loch and Dwarkanath 
l Mitter, Judges. 


Defence of .prisoner—Copies of docu- 

ments. 

Revision of proceedings under Section 405 
of the Code-of Criminal Procedure, in 
the case of Sheeb Pershad Pandah, Peti- 
tioner, l 


i 


Mr. J. W. B. Money and Baboo Taruck 
Nath Sein for the Petitioner. - 


The High Court in the exercise of the powers vested 
in them by section 405 of the Code of Criminal Procedure 


set aside the conviction of a prisoner in a case in which’ 


the Magistrate refused to grant him copies of papers 
which were necessary for his defence, A Magistrate 
acts contrary to law when he determines on an appli- 
cation by a prisoner for copies of documents required 
his for defence, whether the documents are necessary 
or not. 


Loch, J.—The petitioner has been con- 
vieted under Section 116 of the Indian Penal 
Code of having offered a bribe to the Sub- 
Inspector of Police, Mungul Singh, and sen- 
tenced to imprisonment for a period of nine 
months by the Magistrate of Balasore ; and 
this finding and seutence has been confirmed 
by the Judge of Cuttack on appeal, 


The case comes before us under 
“ visions of Section 405 of 
cedure Code, and the point of law urged 
before us by Mr, Money for the prisoner is 
that the prisoner was prevented from making 
use of certain records or documents whieh 
were necessary for his defence; and there- 
fore, the conviction should be set aside, 


the pro- 
the Criminal Pro- 


It appears that after the prisoner’s exa- 
mination by the Magistrate, the case was 
postponed till the 5th August to enable the 
prisoner to produce evidence for the defence, 
Before that date arrived, he applied to the 
Magistrate for copies of ten Papers consist- 
ing of proceedings of Court and petiiions, 


L r Ta ere ere ge oe oaea at 


The Magistrate, it is alleged, sent only for 
six of these documents ;—at any rate only 
six were before him on the trial. Two sub- 
sequent petitions were put in on the part of 
the prisoner before the day of trial, praying 
that the other four documents might be sent 
for ; but the Magistrate refused to comply 


with the prayer of the prisoner, and after 


reading a petition put in by him on the 5th 
August, as a written defence, pointing ont 
certain reasons for concluding the charge to 
have been falsely got up, the Magistrate, 
for reasons stated in hig PMoceeding of the 
Sth August, convicted the prisoner under 
the provisions of Section 116 of the Indian 
Penal Code. - ` 


. The prisoner preferred an appeal, and in 
his petition stated that he had asked to be 
supplied with copies of certain documents 
necessary for his defence, which the Magis- 
trate refused to grant him. The Sessions 
Judge called for the record, and directed the 
Magistrate to supply the copies required by 
the prisoner, adding, however, to his order, 
that should -there be any objection to the 
copies being granted, the Magistrate should 
submit an explanation. The explanation 
submitted by the Magistrate was to the 
effect that copies of the documents were un- 
necessary, as they had nothing to do with 
the case. The Judge then disposed of the 
appeal, and confirmed the sentence passed 
by the Magistrate on the prisoner, 


We think the Magistrate acted con- 
trary to law when he determined whether 
the documents, of which copies were re- 
quired by the prisoner, were necessary or 
not. A prisoner is entitled to have copies 
of all documents for whieh he asks and 
which he thinks necessary for his defence, 
and.it is for the authority trying the case, 
whether Magistrate or Judge, to determine 
ar the hearing whether the documents filed 
by a prisoner are or are not admissible as 
evidence, We think also that the Judge 
was wrong in being satisfied with the so- 
called explanation given by the Magis- 
trate. 


On referring tọ`the documents, of which 
copies were required by the prisoner, we 
find that six were before the Court. These 
were :—Is¢, ajudgment of 21st March 1870, 
in which the prisoner’s son had been fined, oa 
the report of the Syb-Inspector Mungul 
Singh, for obstructive an enquiry into a 
case of abortion. * 
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2, 3 and + were judgments of the Joint 
Magistrate and Sessions Judge, dismissing 


charges of bribery brought agains certain 
parties by the Sub-Inspector, Mungul Singh. 


5th.—The result of an inquiry made into 
the character of one Gudda Dass, a no- 
torious bad character, on the representation 
of the prisoner and other persons, and the 
result of the inquiry being that Gudda Dass 
was bound down to good behaviour for three 


yeurs. 
@ 


'6th.—A judgment dismissing a charge 
brought againss the prisoner for 
paddy at the instigation ‘of the said Gudda 
Dass. 


The four documents not before the Court 
were :— 


7th —Copy of a petition sent to the 
Commissioner by the prisoner and others, 
praying for an investigation into the cha- 
racters of Gudda Dass and others, and de- 
nouncing them as bad characters. 


8ih.—Copy of a 
1870, presented by 


petition of 24th July 
Gudda Dass to the Ma- 
gistrate in this case, to the effect that the 
prisoner had offered the Sub-Luspector 
rupees 100 to let off Burno Naik, Sonatuu 
Oottur, and Durshan Satputtya, apprehended 
in a case of robbery, and to have him, 
Gudda Dass, substituted in his stead. 


9th.—A petition to the Magistrate against 
the Sub-Inspector Mungul Singh for having 
illegally confined the prisoner’s son and 
vomashta in a case of abortion. 


10¢h,.—Deposition of Sonatun Oottur 
given in the charge of theft brought against 
the prisoner at the instigation of Gudda 


Duss. 


The object of filing documents I and 9 
was to show that there existed au ill-feeliug 
between the prisoner and the Sub-Inspector 
Mungul Singh. Documents 2, 3 aud 4 were 
required to show that Mungul Singh was 
in the habit of getting up charges of bribery 
against zemindars and other respectable 
people, and had failed. Documeuts 5 and 7 
were to show that one Gudda Dnss was a 
notorious robber and bad character, and 
that Sonatun Oottur, one of the parties 
arrested by the Sub-Inspector, aud for whose 


theft of 
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release it was said the prisoner had offered 
the bribe of R.s 100, had also been de- 
nounced by the prisoner, and that conse- 
quently it was very unlikely he would pay 
his own rooney or enter upon terms to have 
him released, particularly as the said Sonatun 
Oottur had also given evidence agaiust him 
in the puddy-theft case, as shewn hy docu- 
ments 6 and 10. 


Now there can be no doubt that the pri- 
gone--has been prejydiced from the want of 
the documents 7 and 10, which might have 
been of material assistance to him in his 
defence. He was charged with offering a 
bribe to Mungul Singh, Sub Inspector, to 
obtain the release of three persons then 
arrested on a charge of robbery, one of 
whom was Sonatun Oottur, and he urges 
in his defence the improbability of his tak- 
ing such a step when he had, with other 
respectable people, denounced in a petition 
to the Commissioner this very Sonatun as a 
pest to society, and a follower of the noto- 
rious bad character Gudda Dass, and who, 
in collusion with Gudda Dass had given 
fals evidence against him, charging him 
with the theft or forcible removal of certain 
paddy crops; and we think this plea was 
deserving of consideration of both the lower 
Courts. We think that it is unnecessary 
to return the record to the Judge for a 
consideration of these documents, for, after 
reading the evidence in the case, we think 
that little reliance can be placed on if, the 
complainant, Mungul Singh, as apparent 
from the copies of proceedings 2, 3 and 4 
filed by the prisoner, being very much in 
the haoit of getting up cases of bribery 
against respectable persous, and the judg- 
ment of the Magistrate in this case appears 
to be based on his general knowledge of 
the character of the prisoner, whom he de- 
scribes ag an intriguing mau. 


The seutence and order passed by the 
lower Court are set aside, and the prisoner 
will be released. 


Mitler, J.—I am of the same opinion. I - 
think the Magistrate was wrong in refusing 
to grunt to the petitioner copies of the 
papers referred to in the petition. Three of 
those papers at least would have been of 
considerable use to the petitioner in establish- 
ing hie defence, and Lam therefore of opiqjou 
that he has been seriously prejadiced by the 


refusa? of the Magistrate to grant him copies 
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thereof. I would accordingly set dside the 
decisions of both the lower Courts, and direet 
the immediate release of the petitioner. I 
- have. goné through the whole evidence on 
the record, and Iam clearly of opinion that it 
is utterly unworthy of credit. 





The 9th December 1870, 
Present: 


' The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Justice of the Peace—High Court— 


Sections 404, 410, and £32, Code of 


Criminal Procedure. 


Reference to the High Court under Section 

434 of the Code of Criminal Procedure, 

: by the Officiating Magistrate of Howrah, 

in the case. of Kally Prosonno Chatterjee 

on behalf of the Oriental Gas Company 
versus O. A. Guise. 


` The High Court cannot interfere under Section 484 of 
the Code of Criminal Procedure—(Query—Can it inter- 
fere under Section 404 of that Code?)—in the case of a 
conviction before a Justice of the Péace under tho 53 
` Geo, ILI, C. 155, S. 105. Such a case falls under Section 
410 of the Code of Criminal Procedure. 


Referonce—Tux complainant charged the 
‘defendant with criminal trespass, stating 
in his deposition before the Deputy Magis- 
- trate that defendant, alleging he had lost a 
cock, entered the Gas premises in spite of 
the Durwan’s prohibition, and even when 
told to go out would not do so but spoke 
ingultingly to Mr. Blanchett, the Manager |' 
of the Gas Company. 
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The defendant in his examination admitted 
that he entered the Gas premises to look for 
acock. He also said that four of his servants 
He admits that the Dur- 
wan tried to stop him, -but he nevertheless 


accompanied him. 


entered the premises, as he thought his cock — 


was in the Gas. Company’s compound ; as 
soon as he got in, Mr. Blanchett spoke to 
him most uneivilly, whereupon the defen- 
dant retorted. l @ 


The above is the whole evitlence on record 
in the case, as no. witness was summoned 


for the prosecution, and on this evidence the 


Deputy Magistrate found the defendant 
guilty of criminal trespass and fined him 
5 rupees, 


The evidence does not appear to establish 
a charge of criminal tr espass as defined in the 
Penal Code, as there is nothing whatever to 
show that the defendant entered the Gas 


premises with intent to commit an offence, 
or even to intimidate or annoy any one. 


\ 


with the record. He appears to lay stress 
on the fact that defendant took four servants 


with him, but had: the defendant been ques- 


tioned he could probably have explained 
why he did so. As for the Durwan’s effor ts, 
to prevent the defendant from entering the. 
appear in evidence 
that he gave more than a verbal prohibition, 


| and although defendant admits having spok- 


en uncivilly to the complainant on the pre- 
mises, there is*no reason to believe that he had 
any intention of doing so before he entered 
those premises. The defendant simply ad- 


mits that he retorted after the complainant 


had spoken first uncivilly to him, 


I may add that the portion of the'pre- 
mises trespassed upon was the Gas Com- 
pany’s compound onPy. 


The Deputy Magistrate's explaination ig 


-- — 


80 


Criminal 


setae iat on eee a 


Judgments of the High Court :— 


Jackson, J.—TseE conviction in this case 
was before Mr. Godfrey as a Justice of the 


Peace, under the 53 Geo. II Cap. CLV 


Section 105, and the 484th Section, Code 


of Criminal Procedure, does not seem to 


apply. ® 


And it seems very doubtful whether Sec- 


tion 404 applies tycither. 


By Section 410, the petitioner had his 
remedy either by appeal to the Sessions 
Judge (it would seem that the limitation in 


Section 411 does not apply), or by writ of 


certiorari under statute. 


Glover, J.—I concur. The case comes 


within the purview of Section 410 of the 


Criminal Procedure Code. The defendant 
had an appeal to the Sessions Judge, or the 
sentence might have been revised under & 
writ of certiorari. Wehave no power to 
interfere under Section 434, Code of Cri- 
minal Procedure. , 





The 12th December 1870. 


Present : 


The Howble H. V. Bayley and G. C. Paul, 
Judges. 


Offence not uuder Penal Code—Spe- 


cial Law—Breach of Trust — Act 
| ZITI of 1850. 
Messrs. Watson & Co., Petitioners, 
versus 
Bykantnath Dass, Opposite Party. 


Mr. R. T. Allan for the Petitioners. 


Baboo Doorga Doss Dutt for the Opposite 
Parte, 
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Where there is no provision in the Penal Code, and 
any other law (such as the Breach of Trust Law, Act 
XIII of 1850) provides punishment for an offence, 
any person committing such offence may be tried under 


that law. 


Paul, J.—In this case Mr. Allan applies 
that the Magistrate should be ordered to 
investigate the charge of criminal. breach 
of trust preferred by, his clients, Messrs. 
Waston & Co., against Bykantnath Dass, 
aud we think that the charge should be 
Under Section 2 Chapter I 
of the Indian Penal Code “‘every person 


investigated. 


shall be liable to punishment under this 
Code, and not otherwise, for every act or 
omission contrary to the provisions thereof, 
of which be shall be guilty within the 
territories vested in Her Majesty by Sta- 
tute 21 and 22 Vic. Chap. 106;” and 
it appears to us that where there is no 
provision in the Penal Code, and any other 
law provides punishment for an offence, 
any person committing such offence may 
be tried under that law. Now Act XIII 
of 1850, the Breach of Trust Law, in the 
last Section provides for the punishment 


| of persons furnishing false accounts. ‘The 


complainants may, therefore, have Bykant- 
nath tried under the charges of ‘criminal. 
breach of trust as well of furnishing false 


accounts, if so advised. 


We may observe that the accused, By- 
kantnath, who had been served with a notice 
by-order of this Court, has appeared before 
us by hie vakeel, Baboo Doorga Dass Dutt, 


who says he will not oppose the order for 


trial. 


We, therefore, reverse the order of the 


Deputy Magistrate, and desire him to try the 
a 


charge against Bykantnath. 
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The 19th December 1870. ` 


Present : 


The Hon’ble H. V. Bayley and Dwarka- 


nath Mitter, J udges. 


Procedure—Warning accused— itho- 


graphed stamp, of signature. 


The Queen versus Dedar Nushyo, Appel- 


lant. 


state how the prisoner was warned before he 
made his datei The signature of ‘the 
Magistrate Mr. * * * is a lithographed 
stamp on some papers, and hie own haud- 
writing on others. He should use the latter 


only. ° 


——® 


The 22nd December 1870, 


Present : 


Committed by the Magistrate and tried | 


- by the Sessions Judge of Dinagepore 


- on a charge of rape. 


In warning an accused person before taking down his 
statements, a Magistrate should state "how the accused 
was warned. 

A Magistrate ought not to use a lithographed stamp 
of his signature. | 


Bayley, J.—Tax Judge and the Assessors 


concur in convicting the prisoner Dedar 


y 


There is the statement of 
® 


the prisoner to the Magistrate admitting his 


Nushyo of rape. 
guilt, and direct evidence of it. There is 
no evidence adduced by prisoner to rebut 
this, nor does he allege his statements to the 


' Magistrate were otherwise than voluntary. 


The Hon’ble L. S. Jackson and F. A. 
Glover, Judges. 


Witnesses for defence—Hurt—Section 
. 323, Penal Code — Chapter XIV, 


Code of Criminal Procedure. 


Reference to the High Court under Section 
434 of the Code of Criminal Procedure, 
by the Officiating Sessions Judge of 

Patna, in the case of Boolakee and 

other's. 

In a case of an offence (such as bort under Section 


323, Penal Code) punishable with imprisonment ex- 


ceeding 6 months, and therefore falling under Chapter | 


“XIV of the Code of Criminal Procedure, a Magistrate 


is bound to summon all the witnesses required by 


He urges no grounds in his petition of | the. accused. 


appeal. We affirm the conviction and sen- 


tence, and reject the appeal, 


We observe that the Magistrate uses the 


Reference.-THE prisoners were convicted 


ander Section 323, Penal Code. 


The Deputy Magistrate’s order is illegal, 


Words “being warned” only, but he should ! because he refused to summon the witnesses 
e 


te 
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for the defence, the case being triable under 
Chapter XIV and he having dealt with it 
under Chapter XV, inasmuch as he con- 
sidered that the prisoners were bound to 


bring their own witnesses. 
è 


I have not calledgupon the Deputy Magis- 
traté for an explanation, as the error is 


patent on his decision. 
Judgment of the High Court :— 


Glover, J.—The Deputy Magistrate was 
wroug in supposing that the defendants 
ought to have brought their own wit- 


nesses. 


The charge was one of hurt under Sec- 


tion 323, Penal Code, and this being an 


offence punishable by imy 
period exceeding 6 months 
by the Zilah Judge, under 
“the Criminal Procedure 
the Deputy Magistrate apg 


posed, under Chapter XV, 


Section 253, Chapter X: 


dure Code, says that the 


‘| summon any witnesses th 


for by the accused person 


? 
Magistrate ought to hav 





defendant’s witnesses in th 


for. | 


His order was illegal, an 





The fines, which appear ti 


must be returned to the di 





CIVIL CIRCULAR ORDERS OF THE HIGH COURT. 
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Directs that all future applications 
for printed or Hthographed forms 
be made to the Superintendent of 
Stationery. 


CIVIL CIRCULAR ORDER No. 16. 
From the Officiating Registrar of the High 
Court of Judicature at Fort William tn 
Bengal, to all Civil Judges and Judi- 
cial Commissioners, dated Calcutta, the. 
7th June 1870. | 
(Civil Side.) 
| Present: 
The Hon’ble Sir Richard Couch, Kt, Chief 


Justice, and the Hon’ble G. Loch and 
L. S. Jackson, Judges. 


TuE Court direct that all future applica- 
tions for printed or lithographed forms re- 
quired by the Judges of various grades be 
made to the Superintendent of Stationery, 
who has received instructions to ‘supply only 
such forms as have been approved by the 
High Court. 

2. The Superintendent of Government 
Printing has also been instructed to receive 


no applications except from the Superintend- 
ent of Stationery. 


8. Indents from Subordinate Judges and 
Moonsiffs are to be submitted through their 
superiors. 


4. Any Judge who desires to propose 
any form not in general use for adoption in 
the Civil Courts will be at liberty to ee 
the Court upon the subject. 





Directs that no copies of decisions 
of the Courts in cases of certificates 
under Acts XXVII of 1860 and ZE 
of 1858 be granted unless the cer- 


tificate has been previously issued. 


CIVIL CIRCULAR ORDER No. 17. 


From the Officiating Registrar of the High 


Court of Judicature at Fort William in 
Bengal, to all Civil Judges and Judi- 
cial Commissioners, dated Calcutta, the 


23rd June 1870. 
(Civil Side.) 
Present: 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, and J. B. Phear» 
Judges. 


As there is reason to believe that it is 
becoming a practice for applicants for cer- 
tificates under Act XXVII of 1860 and Act 


"XL of 1858 to refrain from taking out the 


certificates after the Courts have passed or- 
ders for the issue of such, and to take out in- 
stead only certified copies of the said orders, 
thereby occasioning a loss of stamp revenue, 
the Court direct that no copies of the judg- 
ment or decision of the Courts in certificate 
cases be granted unless the certificate has 


been previously isstied, 


Enjoins ruies, in supersession of Cir- 
cular No. 7, dated the, 26th July 
1869,* for farnishing applicants 
with information or with unauthen- 
ticated copies of pepers from re- 


cords. l 
CIVIL CIRCULÀR ORDER No. 18. 


From the Officiating ee of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil Judges and Judicial 
Commissioners, dated Caleutta, the 23rd 
June 1870, ) 

(Civil Side.) 


Present: a 


The Hon’ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


Tae following rules are issued in super- 
session of those prescribed by Circular Order 
No. 7, dated 16th July 1869,* which is 
hereby cancelled :— 


Y.—All applications for information, or 
for unauthenticated copies of papers or do- 
cuments, shall be made at a place and to the 
‘Officer designated by the Zillah Judge for 
that purpose, between the hours of 12 and 
2. 


II.—The Officer to be so designated shall 
be either the Record-Keeper or such other 
paid ministerial Officer of the Judge’s Court 
as can be spared; the Officer taking the 
duty on each day shall be noted by the 
Sherishtadar in. the office diary. . 


JII.—The applications shall be on a print- 
ed Form A in duplicate, to be obtained from 
the Nazir at the price of 1 pice or 4 anna 
per sheet. The applicant is to present it 
with the duplicate spaces reserved for the 
date, his, name and residence, and the par- 
ticulars of the information required filled 
‘up. The Officer receiving such application 
ia to enter in duplicate in the first column 
the consecutive number, and in the fifth 
column, his signature. Jf, he can furnish 





* 12 W, Rọ, Civil Circulars, p. 3, ` 






the information at once, he will note the 
same on the upper portion of the form in 
the column for remarks and make that part 
over to thé applicant, taking the latter’s 
receipt in the column for remarks in the 
lower portion which will be retained and 
recorded in the office. If he cannot furnish 
the information at once, he will enter in 
duplicate in the fourth column of the form 
the date by which the information can be 
furnished, The upper and lower portions 
of the form with columns 1, ‘2, 3, 4, and 5, 
thus filled up, will then be separated. The 
lower part will be made over to the appli- 
cant with a direction to return with it at 
the time fixed. .The upper portion will bë 
passed on to the amlah to whose depart- 
ment if pertains, who will enter in the co- 
lumn for remarks the necessary information 
and return it to the Receiving Officer. be- 
fore the time prescribed. On the appli- 
cant’s re-appearance, this’ upper portion 
bearing the information will be made over 
fo him, and the lower portion bearing his 
dated receipt in the column for remarks will 
be taken from him and recorded in the 
office. 


IV.—Applications for copies of any pa- 
pers or documents shall be in like manner 
received by the same Officer and shall be in 
the Form B, which will be obtainable in loose 

sheets * in the same 
way and at the same 
cost as Form A. 
Every such applica- 
tion shall be num- 
bered consecutively 
as received, and the 
body or main portion of the form shall be 
passed on into the office with a memorandum 
stating the date and hour by which’ the 
copy is to be ready, and a corresponding 
note shall be invariably made on the coun- 
terfoil, which is to be returned to the appli- 
cant. 


V.—Care will be taken to have the copy 
ready in each case by the time fixed, béfore 
which it will, with the body of Form B 
attached toit, be handed back to the Record- 
Keeper or other Officer, who, on the original 
applicant’s appearance with the counterfoil, 
will make over the copy to him, taking his 
receipt for the same in the last column of 
the form for remarks, in whioh the date of 
such receipt will also be, noted. These 
forms will then be recorded in the office 
filed in the order of théir admission in & 
separate series for each month, At the 


4 


* Vote.—The books of these 
forms supplied under the 
superseded Circular should 
be unbound and opened, 
and the separate sheets. 
should be niade over to the 
Nazir for sile. 
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close of each quarter they will be examined 
by the Sherishtadar, who will bring to notice 


any irregularity or unpunctuality that may 


be apparent in the department. At the end 
of the year the Judge, after satisfying him- 
self as to the working of the Office by an 
inspection of the forms recorded during the 
year, may order their sale as waste paper or 
direct their destruction. $ 


VI.—The Judge is to license as many copy- 
ists, to be selected as far as practicable from 
thé apprentices in his officé,—regard of 
course being had to their efficiency,—as 
may-be required for the purpose of supply- 
ing all -applicants with copies without in- 
convenient delay ; and no one but a licensed 
copyist is to be employed in the prepara- 
tion of copies. Copies are to be paid for 
at the rate of 1 anna for every hundred 
words in the Vernacular, and of 2 annas for 
every hundred words in English, four figures 
counting as one word. On each copy the 
amount of the. fee received is to be noted as 
follows i 

Number of words 


w 


(English or Vernacular) 


in the copy at 


anna per 100 words is .. Rs 0 0 0 


Received payment. 
(Sd.) A. B.. 


Licensed Copyist. 


_VII.—Copies of maps and plans cannot 
be- -supplied from the Judge’s office; but 
application shquld be made to the offices 
where the original maps are deposited. No 
copy of a copy shall be supplied witheut 
express sanction of the Judge. 


er 
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VIlI.—The number of copyists licensed 
should not be greater thah will admit, under 
ordinary circumstances, of each Vernacular 
copyist earning at least Rs. 12, and of each 
English copyist earning at least Rs. 20, 
per month. Each copyist is to keep a regis- 
ter showing his receipts, which he is to 
submit once a month to the Judge, who will 
thus be enabled to regulate the establish- 
ment of copyists and to reduce the number, 
if required, with reference to the provisions 
of the preceding rule. The Judge may, 
under pressure of work, depute to his 
Sherishtadar the duty of examining these 
registers ; but he is under no circumstance 
to omit doing so himself at least once a 
“quarter, and a certificate of his inspection 
of these books is always to be inserted in 
‘the Annual Report. 


IX.—A fee of 8 annas shall be chatged 
for searching. No fees are to be required 
‘or paid for searching or copying papers 
wanted by public Officers for public pur- 
‘poses. 


7 X.—A book is to be kept by the Record- 
‘Keeper in which all sums received on ac- 
count of searching are to be entered. These 
sums are to be handed over daily to the 
Nazir, and by him paid into the Treasury 
to the credit of Law and Justice, under 


‘such heading as the Government may direct, 


once a month, or oftener, if, with regard to 
‘the amount received, this should be neces- 
sary. 


XI.~-The record rooms are not open to 


| the publie generally, but public Officers of 
{the district (including Sherishtadars) and 
|,Pleaders may enter the record room and exa- 


mine the record of any case in the presence of 
the Record-Keeper or one of his Assistants. 
Pleaders before making such examination 
should pay the fee prescribed by Rule IX. 


XII.—Loose sheets of Forms A and B 
should be indented for on the Superintend- 
ent of Government Stationery. Either 
English or Vernacular forms may be thus 
intended for, as translations of Forms A and 
B in Bengali aud Urdoo have been sent by 
the Court to the Superintendent. 


These rules are only experimental, and 
the Court will be glad, therefore, to have a 
report at the end of the year as to how they 
have worked, and whether or not the fees 


{aud charges fixed require alteration, 
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Circulates names of 12 Chiefs and :Landholders in Chota Nagpore, who 


have been exempted by 
Civil Courts. 


“CIVIL CIRCULAR MEMO. No. 4. 


the Government of Bengal from attendance in 


From the Oficiating Registrar of the High Court of Judicature at Fort William in Bengal, to 
all Civil Authorities in the Lower Provinces, dated Calcutta, the 12th July 1870. 


X 


(Civil Side). 
Present: 


The Hon’ble G. Loch, Judge. 


Tus Government of Bengal having been pleased to-exempt the 12 Chiefs and Landhold- 








DISTRICT. | Names of Chiefs exempted from personal appearance. 





LOHARDUGGAH 4 
L 
MAUNEHOOM 


SINGBHOOSI 


GURJAT OR Porr- 
TIOAL ESTATES... 


~ 
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States that the Government of Ben- l i 
gal has exempted Rajah Rajendro 
Narain Deb Bahadoor, of Calcutta, 
from personal attendance in Civil 


‘Courts. 


CIVIL CIRCULAR MEMO. No. 5. 


From the Oficiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil Authorities in the Lower 

* Provinces, dated Calcutta, the 23rd July 


1870. 


Lall Opendro Nath Sahee Deo, nephew of thé.late Maharajah of 
Chota Nagporé. 


Lall Mokand Nath Sahee Deo, nephew of the late Maharajah of 
Chota Nagpore. 


Thakoor Inder Nath Sahee ‘Deo of Govindpore, cousin of the 
late Maharajah. 


Rajah Nilmoney Singh Deo of Pachete. 
Rajah Chukerdhur Singh Bahadoor of Seraikellah. 
Thakoor Rughoonath Sing of Khursowan. 


Rajah Bendessuree Persad Singh Deo Bahadoor, C.S, I., Rajah 
of Oodyepore and manager of Sergoojah. 


Lall Mohessuree Persad Singh Deo, his cousin. 
Lall Joypal Singh Deo, his uncle, 

Rajah Protab Narain Singh Bahadoor of Jushpore. 
Rajah Rughoonath Seekhur of Gangpore. 


Tekait Dyauidhi Deo, his son, manager of Bonaie, 


Present : 


ers of the Chota 
Nagpore Division, 
mentioned in the 
marginal state- 
ment, from per- 
sonal attendance 
in the Civil Courts, 
the High Court 
direct that their 
names be included 
in the list prepar- 
ed under the pro- 
visions of Section 
22 Act VIII of 
1859. 


(Civil Side). 


The Hon'ble G. Loch, Judge. 


Tae Government of Bengal having been 


pleased to exempt Rajah Rajendro Narain 


Deb Bahadoor, of Shobha Bazar, Calcutta, 
from personal attendance in the Civil Courts, 
the High Court direct that his name be in- 
cluded in the list prepared under the pro- 


visions-of Section 2% Act VIII of 1859. 


8 Civil 


. Calls for information with a view to 
the promotion of Serishtadars from 
“B Districts” to “A Districts.” 


CIVIL CIRCULAR No. 20. 


From the Oficiating Registrar of the High 
Court of Judicature at Fort William in 

| Bengal, to Civil and Sessions Judges, dated 
Calcutta, the 1st ‘August 1870. 


(Civil Side). 
Present: 


` The Hon'ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


Aun Judges of A Districts, noted on the 
margin, are re- 


24-Pergunnahs. | Sylhet. . 
Teo AR . quested to report 
East Burdwan. | Rungpore. the occurrence of 
EURT pe any vacancy in 
ultack,. arun, 
Chittagong. on the office of Se- 
Tipperah. Tirhoot. rishtadar, with a 
Backergunge. ' | Bhaugulpore. view to the claims 
Dacca. urneah. . . 
Mymensingh. j| Moorshedabad. being laid before 


them of those 
Serishtadars now in B Districts, who were 
Serishtadars of Zillah Courts when the rule 
of classification was introduced, such Officers, 
in the opinion of the Court, which has re- 
ceived the concurrence of His Honor the 


Lieutenant-Governor, being entitled to priori- | Class 


ty as candidates for appointment to the Dis- 
tricts to which the larger salary has been 
attached, and being therefore eligible by pre- 
ference until the whole C has been ey- 
hausted. 


2. The Judges of Districts in Class B, 
whose Serishtadars held office before the 
classification was introduced, are requested 
to return the names of such Officers, stating 


the date of appointment and the Districts in. 


Class A to which, on the occurrence of a 
vacancy, they would desire to be transferred. 


3. On receipt of these Returns, the several 
Judges of A Districts will be furnished with 
-a roll of the Serishtadars who would be can- 
didates for transfer to their respective Dis- 
tricts on the occurrenc@.of a vacancy. 
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Cancels Circular No. 15, dated 15th 
June 11870, requests that the Civil 
Statements for the 2nd Quarter of 
1870 be submitted in the old Forms, 
and makes certain modifications in 
the quarterly Statements for cases.. 
eae Act VIII, EB. C., of 1869. 


CIVIL CIRCULAR ORDER NO. 21. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Zillah Judges in districts to 
which Act VIII, B. C., of 1869, has been 
ri dated Calcutta, the Ath August 
1870 


( Civil Side.) 
Present: 


The Hon’ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


THE’ doni 
13th June 1870* is hereby cancelled, as the 
new forms of returns therein referred to have 
not yet been completed. The Quarterly State- 
ments of civil business for the 2nd Quarter, 
1870, are to submitted in the old Forms. 


2. It is, however, necessary that cases 
under Act VIII, B. C., of 1869 should ‘be 
shown separately in the civil statements, and 
the following modifications of the civil state- 
ments have to be made for that purpose :— . 


(1). A third sub-division of the headings 
Sc. Gouye thax in the ‘first columns of 
Parts I and IIL of State- 
ment I must be added, as 
Vil 1869, B C per margin, as regards both 
ia ai original suits and appeals. 
(2): Inheading 15, Column I of Statement 
lI, after the words “Act XXIII of 1861” 
must be added the words “and a VILI, B. 
C., of 1869,” 


(3). ‘Executions of decrees under Act 
VITI, B.C., of 1869” must be shown in the Re- 
turn of each Officer as the 9th heading in 
Column 2 of Statement HI. 

(4). Finally, in the Table on the first page 
of Statement I, showing the attendance of par- 
ties, the details in respect of-cases under Act 
VIII, B. C., of 1869 will be furnished under 
a separate heading. 


Other Cases. 
Cases under Act 


* 13 W. R., Civil Circulars, p. 18, 


Circular Order No. 15, dated - . 


1870. | Civil 


Cancels Oircular Order No. 15, dated 





Quarter of 1870 be submitted in 
the old Forms. | 


CIVIL CIRCULAR ORDER No. 22. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Zillah Judges and Judi- 
cial Commissioners in Districts to which 
Act VILI, B. C., of 1869 has not been 
extended, dated Calcutta, the 4th August 
1870. 


(Civil Side). 


Present: - 


t 


The Hon’ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


Tae Court’s Circular Order No. 15, dated 
| 13th June 1870,* is hereby cancelled, as the 
new forms of returns therein referred to have 
not yet been completed. . 


The ‘Quarterly Statements of Civil Busi- 
ness for the-2nd Quarter 1870 are to be sub- 
mitted in the old Forms. ' 


-$ 18 W. R, Civil Circulars, Ps 18, 
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13th June 1870, and requests that | 
the Civil Statements for the 2nd | 


Circulars. 


Directs that when Police Officers are 
summoned by Civil Courts to give 
evidence, the summons be sent for 


service through their superiors. 


CIVIL CIRCULAR ORDER No. 23. 


From the Officiating Registrar of the High 
Conrt of Judicature at Fort William in 
Bengal, to all Civil Judges, Lower Pro- 
vinces, dated Calcutta, the Sth August 

` 1870, | 


(Civil Side). 
Present : 


The Hon'ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


Tur Court directs that when Police Officers 
are summoned by the Civil Courts to give 
evidence, the summons be sent for service 
through the superiors of the Officers con- 
cerned. The Civil Courts are further direct- 
ed to be very careful to abstain from ordering 
the production of Police Station Diaries un- 
necessarily, complaint having been made of 
the inconvenience caused by such requisi- 
tions. l 


te 
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Requests that processes forwarded by 
the Calcutta Court of Small Causes 
be served in accordance with the 
instructions which accompany the 


processes. 


CIVIL CIRCULAR ORDER No. 24.. 


from the Officiating Registrar of the High 
` Court of Judicature at Fort William in 
Bengal, to all Civil and Criminal Author- 


ities in the Regulation and Extra-Regulation | 


Provinces, dated Calcutta, the 23¢d August 
1870. 


(Civil and Criminal Sides.) _ 
Present: 
The Hon'ble Sir R Couch, Kt., Chief Justice, 


and the Hon’ble G. Loch, H. V. Bayley, 
L. 8. Jackson, and E. Jackson, Judges. 


Tae attention of the Court has been drawn 
to the fact that, notwithstanding the full and 
clear directions which in each case accompany 
processes forwarded by the Calcutta Court of 
Small Causes for service under Sections 20 
and 30 of Act IX of 1850, it very frequently 
happens that the provisions of the law, in 
respect of such processes, are not carried out 
by the Courts addressed. The High Court, 
is now directing that more exact attention be 
given to such cases in future, feel obliged to 
point out to the Subordinate Civil and 
Criminal Courts of all grades that failure to 
comply with instructions so explicit is quite 
inexcusable : it can only be explained on the 
supposition thaf the Judges or Magistrates 
concerned have bestowed no personal atten- 


tion on the matter. 


~ 


Lays down instructions regarding the 
ordering of investigations by Com- 


missioners under Act VIII of 1859. 


CIVIL CIRCULAR ORDER No. 25. 


From the Officiating Registrar of the High 
Court of Judicature ate Fort William in 
Bengal, to all Civil Authorities in the Lower 
Provinces of Bengal, dated Calcutta, ‘the 
25th August 1870. 


(Civil Side.) 
Present : 


The Hon’ble Sir R. Couch, Kt., Chief Justice, 
and the Hon’ble G. Loch, H. V. Bayley, 
L. S. Jackson, and E. Jackson, Judges. 


Ca 


VERY numerous cases have come before the 
High Court in which it has appeared that the 
power, vested by law in the Civil Courts, of 
directing investigation by Commissioners has 
been injudiciously exercised in the sub-joined 
particulars, namely :— 


1s¢t.—The application for such inquiry has 
been granted as a matter of course, whether 
the nature of the case made such desirable 
or not. 


2nd.—The instructions to the Ameen 
have not been sufficiently précise. 


. 3rd.—A reasonable time has not been de- 
fined within which the return is to be made, 
or the Ameen has been allowed to exceed such 
time without good reason, 


4th.—The Ameens have been permitted 
to go into matters not referred to them. 


5th.—The Ameen’s report, or the objections 
to it, have not been properly dealt with. 


The following observations and general 
rules are, therefore, issued and laid down for 
the guidance of the Civil Courts subordinate 
to the High Court ;—> 


12 Civil 


THE ‘WEEKLY REPORTER. 


Cireulai 


i  —  — 


The responsibility of ordering an inquiry 
under Section 180, Code of Civil Procedure, 
rests entirely with the Court before which 
the suit is pending, and which may order 
such inquiry when it deems a local investi- 
gation to be necessary or proper for the 
purpose of elucidating the matters in dispute, 
or of ascertaining the amount of any mesne 
profits or damages. 


' The Court is therefore to consider, when 
it is moved to order any such inquiry, whe- 
ther the nature Æ the case calls for that 
particular ‘mode of inquiry; whether the 
application has been made at a proper stage 
of the proceedings ; whether the importance 
of the case warrants that expense being im- 
posed upon the parties; and whether such 
inquiry may not be attended with a delay 
which will counterbalance the advantage to 
be derived from it. 


If the inquiry be ordered, it is necessary 
to define the points on which the report of 
the Ameen is required, and upon which it 
is to be evidence; and points ought usually 
to be excluded which can conveniently, and 
ought to, be substantiated by the parties by 
evidence at the trial. ` 


A time should then be fixed for making 
the return, and it should be so fixed that the 
Ameen may reasonably be expected to comply 
exactly with the order; and for this purpose 
the Court may ascertain what the Ameen’s 
engagements are and arrange accordingly ; 
and it is the special duty of the Zillah Judge. 
by attention to the Weekly Returns* of work 

* Vide para, 12, ‘Submitted by the Ameeus, 
C. O., No. 24,dated to take care that no im- 
6th November 1857, proper delay occurs in 
executing commissions entrusted to them. 


If the instruction have been precise, and 
the Ameens understand their business, they 
will usually keep within the bounds whic 
have been set for them. 


It is a very common practice for the Courts 
to receive, and even to invite, formal excep- 
tions and objections tə the report. It will 
be observed that the 180th Section makes 
no provision. for any such thing;—“ but it 
shall be competent tothe Court, orto the 
parties to the suitor any of them, with the 
permission of the Court, to examine the 
Commissioner personally in open Court 
touching any of the matters referred to him 
or mentioned in this report, or the manner in 
which he may have conducted the investi- 
gation.” ù 


The practice of encour 
objections leads to the n 
frequently quite unfounde 
corruption against the 
who ‘lend themselves t 
charges ought to be made 
they will have to prove 
should not be entertain 
their correctness is tender 
a Commissioner should | 
Code points out, as evid 
and should be subject, like 
therein, to oral contmeni 
and, generally speaking, t 


In order to amore ca 
these principles by the 
Courts, the following gene 
prescribed :— 


I. Whenever a Subord 
either of its own motion | 
tion of any party, directs 
an inquiry into accounts, 1 
inquiry shall be drawn up 
of the Judge of such Cour 
the following matters :— 


1sé.—Whether the ing 
the Court proprz0 moté 
cation; and, if on an app. 
party. 


2nd.—What the point 
elucidation or ascertainn 
cular way. . 

3rd.—Why such matter 
or ascertained in the orc 
ducing documents at th 
witnesses at the trial. 


4th.—The instructions 
missioner. 


II. Where the Court 
mission is subordinate t 
a copy of such order sh: 
mitted to him, and he wi 
fact of complete or pari 


-tħe foregoing rule. 


III. In all orders fo 
Commissioner under Sec 
Civil Procedure, the pre 
shall be cited as well as 
Code. 


IV. The Zillah Judg 
port will certify the mode 
Subordinate Judges have 
rules. 
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| (Wakes arrangements for the expen- 
ses attending the service of pro- 
cesses of the High Court, in cases 
appealed during the period between 
the date of the Court Fees’ Act and 
the Rules to be issued under that 
Act. 


CIVIL CIRCULAR ORDER No. 26. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in, 
Bengal, to all District Judges and Judicial 


Commissioners, dated Calcutta, the 29th 


August 1870. 


(Civil Side). 
Present : 


The Hon’ble Sir R. Couch, Kt., Chief Justice, 
and the Hon’ble G.* Loch, H. V. Bayley, 
L. S. Jackson and E. Jackson, Judges. 


THe Court, after communication with the 
Government of Bengal,” are pleased to notify 
_ that, in order to provide for the expenses 
attending the service of processes of this 
Court, in cases that shall have been appealed 
to the Court during the interval from the 
date the Court Fees’ Act came into operation, 
until the promulgation of the Rules under 
Chapter V of that Act, and in order to fur- 
nish peons serving processes of the High 
Court in such cases with ready money to 
defray expenses on account of boat hire, 
ferries, and tolls, His Honor the Lieutenant- 
Governor of Bengal has authorized the Zillah 
Judges to draw 4s contingent expenditure 


' _* Government letter No. 3815, dated 22nd Augyst, 
1878, 


the amounts so incurred already, or that 
may be incurred during the said interval, 
and until permanent arrangements on the 
subject are made in connection with the 
rules under the Court Fees’ Act hereafter 
to be promulgated. | 





. @ 
Circulates rules recentiy passed by 


the High Court, regarding the ad- 
mission of appeals to Her Majesty 


in Council. 


CIVIL CIRCULAR ORDER No. 27. 


From the Registrar of the High Court of Judi- 
cature at Fort William in Bengal, to Dis- 
trict Judges and Judicial Commissioners, 


dated Calcutta, the 5th September 1870. 
(Civil Side). 
Present : 


The Hon’ble Sir R. Couch, Kt., Chief Justice, 
and the Hon’ble G. Loch., H. V. Bayley, 
L S. Jackson and E. Jackson, Judges. 


THE Court desire to draw the attention of 
all Zillah Judges and Judicial Commissioners 
to the annexed copy of Rules* recently pass- 
ed by the Court, relating to the admission 


‘of appeals to Her Majesty in Council and to 


the transmission of such appeals to Eng- 
land. 


2. The duties devolving on Zillah Judges 
under these rales are not to be delegated to 
Subordinate Judges or Moonsiffs under Sec- 
tion 19 Act.XVI of 1868. 


Es 


* See Infra, Rules, pp. 1 to 4, 
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Prohibits. the employment of Ticca 
Ameens. as occasional Commission- 
ers for conducting local investiga- 


tions. 


CIVIL, CIRCULAR ORDER No. 28. 


From the Officiating Registrar of the High 
Court of Judicature at Fort Welham in 
- Bengal; to all Civil Authorities in the Lower 
Provinces of Bengal, dated Calcutta, the 
Sth September 1870. 


(Civil Side). 
Present : i 


The Hon'ble Sir Richard Couch, Kt, Chief 
Justice, and the Hon'ble G. Loch, H. V. 
Bayley, L. S. Jackson, and E. Jackson, 
Judges. 


In continuation of Circular Order No. 25,* 


dated 25th ultimo, the Court desire it to be 


understood that the commissions for local in- 


vestigations therein referred to may issue 
only to persons formally appointed Civil Court 
Ameens, and therefore having a permanent 
“ status” as Commissioners of the Courts. 
The employment. by Civil Courts of occasional 
Commissioners, known under the common 
designation of: “ Ticca Ameens,” is strictly 


prohibited. 


9, Ifit should appear to the Judge of any 
district that there should be an increase in 


the number of authorized Civil Court Ameens 


* Anie, p, 11. 


i L$ 
~ ` 


a aaa 


available for employment, he may submit a 
proposal to that effect. But unless sufficient 
cause can be shown for it, any such proposal to 


augment the staff will not be entertained. 





Draws attention to a case in which 
@ person passed himself off as an- 


other and practised as a Pleader. 
| CIVIL CIRCULAR ORDER No. 29. 


From the Officiating Registrar of the Tigh 
Court of Judicature at Fort William in 
Bengal, to all District Judges and Judicial 
Commussioners, dated Calcutta, the 13th 


September 1870. 
(Civil Side). 
Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, and E. Jackson, 
Tga 


“Tae Court think it proper to notify,. for 
the information of all District Judges and 
Judicial Commissioners, that a person whose 
real name is stated to be Raychurn Ghose, 
but who has assumed the name of Omer 
Nath Bose, has been pvactising as a pleader 
in the Courts of Zillah Beerbhoom on the 
strength of a sunnud bearing the name of 


Baboo Omer Nath Bosc, a vakeel of this 


16 Civil 


Court, who has lost his genuine sunnud and 


has satisfactorily explained the loss. 


2. The object of this notification is to 
prevent the proceeding ‘being repeated in 
other districts, and the Zillah Judges are to 
put their subofdinates on their guard ac- 


cordingly. 


Empowers Zillah Judges and Judi- 
cial Commissioners to extend Gir- 
'. cular No. 18, dated 23rd June 1870, 

. regarding furnishing parties with 
copies of papers, to the Subordinate 


| Courts. 
CIVIL CIRCULAR ORDER No. 30. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Zillah Judges and Judicial 


Commissioners, dated Calcutta, the 18th Sep- | | 
The Hon’ble Sir Richard Couch, Kt., Chief 


tember 1870. - 
(Civil Side). 
Present : 


The HHon’ble Sir Richard Couch, Xt, Chief 
©! Justice, and the Hon’ble G. Loch, H. YV. 
| ‘Bayley, L. S. Jackson, and E. Jackson, 

Judyes. | | 

ae Court are pleased to authorize Zillah 
Judges and Judicial Commissioners generally 
to extend to the Subordinate Civil Courts 


è `z -` 
wnder their control the piovisions of the 
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EN Order No. 18,* dated 93rd June 


1870, or so many of ‘the rules therein con- 


tained as may be considered applicable, and 


| the Zillah Judges and Judicial Commissioners 


are requested to report respectively to what 


extent they act upon this Circular Order. 





| Lays down new Forms of Quarterly 


Returns of Civil and Criminal busi- 
ness, and prescribes rules for their 


preparation. 


- CIRCULAR ORDER No. 31. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 

— all Cowl and Criminal Autores Lower 
and Entra-Regulation Provinces, dated Cal- 
cuita, the 4th November 1870. 


(Civil and Criminal Side). 


- Present : 


Justice, and the Hon’ble G. Loch and L. S. 
Jackson, Judges. 


Tus Court direct that the Quarterly Re- 
turns of Civil and Criminal business be in 


future submitted in the forms annexed. 


2. The Quarterly Civil Statements to 
be submitted by the Judges to the High 
Court are three in number, marked A, B, 
‘and C. | 

Se a a aE a ee 


* Ante, pi 24 
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8. Statement A will contain the total 
number of original suits before each. of the 
Civil Courts in the district during the ‘quar- 
ter. The first column marked “Class of 


Courts” will contain the names and official 


designation of each Judicial Officer in the | 


district. The other columns explain them- 
selves and require no remark. Part II, State- 
ment A, gives a detail of cases of each class 
which, at the close of the quarter, are pend- 
ing more than six weeks and three months as 
regards Small Cause Court cases and Rent 


suits; and more than three months and six 


months as regards “Other cases.” An ex-. 


planation, as at present, should be given with 
regard to all Small Cause Court and Rent cases 
which are pending for more than six weeks; 
and of all othercases which are pending more 
than six months. If there is not room on 
the margin of the Statement for the explana- 
tions, they should be written on a separate 
sheet of foolscap, and each explanation should 
-give the number and year of the case 


referred to. 


4, Statement B will comprise the total 
number of appeals before each of the Appel- 
late Courts in the district. Column 1 headed 
“ Class of Courts” will comprise the name 
and official designation of each Officer pré- 
siding over each Appellate Court. Explana- 
tion must be given of the cause of delay in 
disposing of appeals in suits, of the Small 


Cause Court kind, and for rent, entered in 


Part I, Statement B, pending more than six 


. i 
. weeks ; and as -regards “ Other cases” when 


the delay in disposing of them exceeds six 


months. 


5. Statement C is intended to exhibit all 
Miscellaneous cases instituted and disposed of 
by the various Judicial Courts in the district. 
All-business heretofore entered in the State- 
“ Other Miscel- 


laneous Proceedings,” and-which for the most 


ments under the head of 


part consists of reports, answers to or orders 
upon proceedings from other Courts, appli- 
cations from Ministerial Officers, &c., * must 
be carefully excluded, and nothing but real 
cases requiring a judicial finding and order 
should be entered. Explanation of the delay 
in disposing of cases pending more than six 
Column I headed 


“Class of Courts” will, as in the other 


months must be given. 


Statements, contain the name and official 
designation of each Judicial Officer in the 
district, with the total quantity of miscel 
laneous work placed opposite his name. Part 
IT, Statement ©, comprises appeals in miscel- 
laneous cases, and the above remarks are 


mutatis mutandis applicable to the preparation 


-of this Statement. 


6. These forms are so simple that the 
Court believe there will be no difficulty in 
their preparation, and they have been adopt- 
ed by the Court with the view of giving as 


much relief as possible to the English Depart- 


-ment of the Judge’s Office. 


7. Statements D and E are Quarterly 
Returns to be submitted by the Criminal 


Courts. 


18 Ciril 

8. Column 1, Statement D, will comprise 
the name wad: official designation of all 
Officers exercising Criminal authority in the 
district. 


' has been assigned for parties committed for 


Tt will be observed that no column 


trial, for they are still under trial, and on 
committal should be entered i iñ “column 3 of 
the Statements opposite the name of the 
Séssions Judge, a note to that effect being 
made in the column of remarks ; and where 
a prisoner has been convicted of murder, and 
‘sentenced to death by the Sessions J udge 
and the sentence referred to the High Court 
for confirmation, a note giving the date of 
such reference should be entered in the 
column of remarks. This Statement, after 
being prepared and signed by the M TER 
will be submitted to the Sessions Judge, who 
will enter therein the result of trials dispos- 
ed of by him during the quarter and forward 
the Statement to the High Court. Sessions 
Judges will, however, continue to submit the 
new Statement No. IIT, prescribed by Circu- 
lar Order (Criminal) No. 10, dated 12th July 


1870.* 


9. Statement E is intended to comprise 
all appeals preferred either to the Sessions 
Judge or to the Magistrate, and also references 
made to the High Court under the provisions 
of Section 434, Code of Criminal Procedure, 
either by the Sessions Judge or Magistrate. 
It will be prepared by the Magistrate who, 


after entering the total number of appeals 


® Ante, Criminaf Circulars, p. 1. 
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before him, will submit it to the Sessions 
Judge, who will enter therein the number of 
appeals before him. ` It will be observed that 
only the total number of appeals before each 

appellate authority is to be given. | 


10, The following Quarterly Statements 


are discontinued :— 


CIVIL. 


1l. Statement of regular cases instituted 


and disposed of, &e. 


2. Abstract Statement of all the summary 
suits and miscellaneous: business pending, 
instituted, and disposed of before the Judge 


and Subordinate Judge. 


8, Abstract Statement of all the miscel- 
laneous business pending, instituted, and dis- 


posed of by the Courts of Moonsifis. 


4, Statement of appeals under Act X of 
1859, pending, instituted, and disposed of 
by the Judge. 


5. Statement required in paragraph 8 of 
Court’s Circular Order No. 10A, dated 
26th April 1864,—(Tullubanah Statement.) 


x CRIMINAL. 


Magistrates’ 1 to-5 Statement showing the 
number of crimes, &c., committed, and the 
number of persons under trial, convicted, &c., 
by the Magisterial authorities. — 


Whipping Statement A to C. 


No. 8, Register of trials in which sentence 
of solitary confinement has been awarded 
under Section 73 of Act XLV of 1860. 


‘Abstract of business before the Courts of 
Sessions in its appellate jurisdiction. 


1870.] 


Civil 


— 
wO 


THE WEEKLY REPORTER. Circulars. 





£ 


STATEMENT of Cwil Work in the Dist 


for the 


of 


of the year 187 


rict o 


REMARKS. 


ORIGINAL SUITS. 


OTHER CASES 


“BULULBUTS YT 








“JOJSUBIT 
X0 IƏp10 [BUY 
Áq jo pasodsicg 








Total 


"1OJSUVIY 
Aq pA 


Jo pam}ysur 
r EET E o a 29 ne a a 





‘Bupu J 





S a 


RENT SUITS 


SMALL Cause Courr CLASS 


_ [dq jo pəsodsiq 


fy 


Smuwumy 








*"IƏJSUVIJ 
10 Japso jeug 
áq Jo pasodsiqg 





"IJEU? 
Aq paarsoat 
10 paznyt}saT 








‘SuIpued 





‘SUU 





‘19Jsur.} 
IO 19p.410 euy 





Total. 


£q PILI 


"IƏJSUVII 
J0 paznjysay 





"SUIPUIg 





CLASS OF COURTS 


. O 
> . ay e 
~~ mene 
b< E ai 
3 | | : 

x | 
M i 
: | | 
S : | 


THE WEEKLY REPORTER. 


“Sy aoU ‘Sq UOT Suo “Soo At ‘suotu "SOOM 
9 uvyy AOT | g uvyg BIOPT | g UV) BOTY | 9 UY} torg | 8 Uey} GtO[Y | 9 UTY NON 


'SAUAFRAHAYA ‘SLUNOD AO SSVI = 


. DNIGNTT 
PNIGNAA SusVO WIHIO ONIGNYd BLING LNA SSVI IWON YSAVO ‘TIVIK 





Civil 





Meee EE I CREE — e—e—e——eeE—E———EeE—EEE = OOOO eee III or 





"SISD bupuq 
l Tl Lavd i 


20 


wR 


1870.] 


tA 


OTHER CASES 





SMALL CAUSE COURT CLASS 


Crvil THE WEEKLY REPORTER. Circulars. 2A 





ee ee eee e 


REMARKS, 


‘BUIULBOLA3T 





| 

i 

| 

*TIJSUCIY | 
IO Japio [Bug | 
Áq Jo paxodstcT ` e 
| 





‘LajSUvay ì , 
Áq psateooi | | 
10 pa}njiysuy 
ee ee | 
*dulpuag | ` i 

l i 





*SUITIVULIY 





IJS UHI 
IO Japso eug 
AQ JO pasudsl 











Mm _— - -= —— 
-B 
n 
4 = P 
S G 
© 
H 
Z E 
a 
fas _ - - i i a a D 
‘I3JS 181] 
Åq  poalaoat 
I0 pəaıyysu] 
Burpuəd ; 
E a a — - =— a eS 
*SULUIVUIY} 
OPA E E eee ee See 
*1IjSUBLY 


10 Jepso [vay 
Aq Jo pasudsig 


Total, 





*JajsuBly i 
Aq poaa | 
10 poyNjSuyT 2 | 


‘Bulpusd | 








CLASS OF COURTS, 


———— m 


—— =m = 


ivil 


22 


THE WEEKLY REPORTER. 


SMUVITAY 





"INI OUO | SGIO g | *st{IMON E | SINOM g | 'SYJUOW g | ‘SHIM Y | ‘sT}UOU Q | SIJU g | SPDM 9 
UTY DIOJ | UBI NO | UBY} OOTY | UU} LoTY | UL8YI OLO JY | UVY} OLOTY | UB]} DIO JY | UBF OLOTT'| UBY} OOIT 


DNIING AL 


PNIGNHd SASVO UAHIO ONIGNYd SAISY) LINJA i 
: SSVI) 141009 ASAVYD TIVINS 


‘Huypuag 
7 TE Yd 


‘SLTMO00 AO SS¥IO 


- = eae m 


oN 


ww 

















co 
sag e 
Š 
S ; 
S fe eee eee 

*sYJUOUI 9 ‘Suon g ‘SHIMA Q g ‘PIIFL a g l 

'Suramwwy wor q paaraoor ‘Supusg 
‘SMUVINTY ae a i ate eee ly, hem ae 10 Jo Peroge ld 10 payniysuy ‘SENO00 LO SSYTO 
ki ` SASVO ONIGNAG 40 NYIAQÇ . 'SIVUdAYV SNOUNVTIITFOSIFL l 











ai 


'sypodd y SNOIUDIPISLJÝT 
I Lavd 


TEE WEEKLY REPORTER, 




















S + 
i i . . JsuvIg I0 IƏJSUBIJ 
B octane E aoa ‘SUUM | p10 puy Aq | ISOL Áq peareool '3urpua d 
‘SHUVNTY 3 nee Jo posodsrg 10 poynjTsU] SLINOD TO SSV'TO 
SYSVD DNIGNYG do TIVLIG ` ‘IVNIDIYUO 
ma ~. l ‘SISO 70 ) 
Be DQ POUDO . snoounyoosrpy i 
© A 
= 0 o 


; Circulars 


THE WEEKLY REPORTER. 


Civil 


a4 
































® 
= \ 
[j Ps —, 
6 I 
11 OT 6 8 L 9 3 ú : amp |. - 
"11N0() `| *poerapdJo ovup : aoak -990I Teulunsg 
' 3 - anb : 0 9p00 ‘FOF T01 
“mpd aH aa Tis oand ‘poysenb | 'posaosos | 'poyrpow | powrguoo |; suonvoride 56s JapuN UOISLA TYNOGILL 
'’SMUVRKUIN P3119371 SƏV) saoua}Uag , SƏ2UəJUƏF | sooUEJUEG | sə9uəƏ7UŞ | Jo sjeəddy | -əx 103 Zursjdåe 
; suosaad 10 sjUrT{ 
‘GnOostag JO uaaWwaAN “prlde gonaquny 
o o o Iaa 
” L8I woah ayy fo LOONA ay? : 
huinp JO PASUL oY) UL SasDD PPUM) Ut USMIAL PUN sməddy fo ynsəs aya buanoys yuawaenry 
l (TEU ap) I 
*UWMNIO00 SIY} UT IPVU oq 0} ET à 
Hanon YSIPT oy: OF POUSIaTe1 əy} FO 
a7Up JLA Joao INYI 07 970U V ‘gwap 
0} pəduəzuəşg puy IƏpmu jo PIA 
-U09 St Jouosiad B UIJ A —'ALON 
A ° 
8 L 9 q ¥ £ : 6 ` T 
Bng Japun eng ‘rayne č But aoon Zurmnp SUTON q 
f ‘ISJ Tp "DƏJITAUO , əyıımbo JMOYJIAL -Inp 1811} Ipun poylodeal səsuopo JO NOILYNƏ 
SARN E R Sujupewog | POWO | PONmDOV pesavyosiq | stosiog jo Iaquny jo szaquinyy 
‘ LSI woah ay? fo sopone yp- Ut Jo ASUT 


ay, w avua fO yona sof OR pun PMUOI “pany SUOSLƏT fo pun pajsodas soouoHO fo yuowamig 
(TEUPUTEL) "or 


~— 


1870:]. 0 Civil 


eee 


Prescribes new Annual Statements | pose che oda Slalaneuie new alae new Annual Statements 
(Civil and Griminal) with instruc- 
tions as to their preparation and 

- submission. 


CIRCULAR ORDER No. 32. 


From the Officiating Registrar’ of the High 
Court òf- Judicature at Fort William in 
“Bengal, to all Zillah Judges, date 
' Calcutta, the 8th November 1870. | 


(Civil and Criminal, ) 
Present: — 


The Hon’blé Sir Richard Couch, Kt., Chief 
- Justice, and the Hon’ble G. Loch aud 
L. S. Jackson, Judges. 


IN supersession of ‘previous orders on 


- 


the subject of Annual Statements, the High 
Court of Judicature hereby direct that the 
under-mentioned Statements shall be sub- 
mitied in accordance with the instructions 
following. Uuder ‘the orders of Govern- 
ment, the Collectors will furnish the several 
Zillah Judges with the particulars required 
to complete those parts of the returns which 


relate to Revenue Courts and. Revenue 
Guses. 
2, This Statement is to be fannished’ 


by the Judge from 
the information in 
his own office and 
that which he will 
obtain froin the se- 
veral Courts, Civil, 
Revenue, nnd Grin. 
nal, From the Re- 
turns received from 
the several districts 
uuder the ruthority 
of the Cours, a collec- 
tive Statement will 
be prepared by the 
Court for transmis- 


' (a). All Heads of De- 
partments are to fill up and 
supply the detailed Tables 
proposed by the Committee, 
only 30 far as the entries ca’ 
be compiled from the mate- 
rials which have been col- 
lected for the more concise 
Tes which have been 
hithtrto supplied with the 
Administration Reports or 
Annual Reports of each 
Department, No‘-informa- 
tion which is not already in 
for office is to be. sought 


(b). They are to throw 
into the shape, required by 
the new Statistical Tables 
„all such items and the gion to the Govern- 
“entries in such columns as t. This i 
cin be ‘reliably dompileq MON 11S 18 a new 


one registers and ~ Statement and- ab- 
D eee a Solute completeness 
these. in prepariug it is not 

,; in the first instance 
to be expected. Attention is directed to 
~-Clauses (a) and. (b) of the Government 
Resolution, given in the margin; and this 
Return. is to be forwarded ‘as soon as it can 
be prepares without delaying, for this pur- 








* B. 1, 
Annual. 


i Skoi the various judicial tribunals, original tind 
‘appellate, existing iu the ne of | on 
fis last day of the year 18 l 
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T 
Cirewlars. 


pose,- the other Staloments now ordered, 
whieh do not differ very widely from those 
previously in use. 


+3. This Statement is likewise to be 
submitted annually by the Zillah Judge, 
who will receive it from the. Magistrate “of 
the District. It will comprise all, cases 
in whatever Criminal Court they may have 
been disposed of, one figure showing the 
‘eases of each kind which have been before 
all the Courts of thedistriét, Accused per- 
sons who have been committed for trial, but 
f | whose cases have not been disposed of by 
the Court of Session, will be. entered , as 
under trial.” 


f 4. This Statement, Annual, will be 
prepared in the Office of the Magistrate of 
the District on data furnished to him by his 
subordinates ;-it will then be forwarded by 
him to. the Zillah Judge, who will add the 
figures for his own Court and transmit it to 
the High Court, where a complete State. 
ment for the whole of the territories under 
the Court’s jurisdiction will be prepared, 


§ 5. This Return will be furnished annu- 
ally.in the same manner as the last preced- 
ing, and will require carefall attention, 


| 6. This Statement will be submitted 
annually by the Zillah Judge, who will 
first receive from the Magistrate of the Dis. 
trict the Return of his own Court. 


pj T. This will be an Annual Statement. 
; Et will be compiled 
(a). Suits for money, in the Office of the 


distinguishing suits up to 
60U, cognizable by 
Small Cause Courts, from, 
t other cases.” 
Suits under the Rent 
law. 
Other suits. 


Zillah Judge from 
the materials fur- 
nished to him by the 
Offteers presiding in 
the several Courts 
(within his distries}. 


-which are comprised in the Statement, 


— a 
l t B. 2, 

Statement of offences reported and of persons tried, 

convicted, and ge he for each offence in the district 

of ~- ' in the year 18 


< B, 8. 

Statement showing the general result of criminal 
trials in the tribunals of various classes in the district 
of in the year 18 


g B, 4. 
Statement showing the punishments in 
various criminal tribunals i in the district of 
in the year r 


flicted by 


|| B. k 
, Sbowing the résult ae hee and revision in eriminal 
cases in ihe district of in the year:18 , 


Showing the number aud description of civil suits 
instituted im the Civil and the Reveilue Courts of tha 
ee gt sin the year 13 , 
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The several denominations of cases are to | ders of the local Government in this parti- 


he entered where such censes occur, as given 


in the accompanying list (a) and in that 
order. 


** 8. This Statement will in like manner 


be prepared ‘annually in the Office of the 
Zilleh Judge, © 


{ft 9. This will be an Annual Return, 
tt 10, 


ness, preprred in the same manuer, 
annual,. 


}i. Inregard to these two Statements 
(8 and 9), the Zillah Judge will ake care 
that the proper Officer of his Court, as well 
as the Subordinate Courts, collect at couve- 
ujent intervals the information requisite for 
completing these Statements at the end of 
ench year, although Quarterly Detailed State- 
menis of a corresponding kind are ‘not now 
required. l 


§§.12. This Statement, which compre- 
heuds the execution of decrees in a)l the 
Courts of the district, will be completed in the 
office of the Zillah Judge. ‘The cases to be 
entered in the 6th column will include those 
in which the execution proceedings have 
been struck “off the file” or have come to 
an end for the time being, although com- 
plete execution has not been obtained. 


M 13. This Statement will be com- 
piled under the direction of the Zillah 
Judge from the recorda in his office. It 
will: usually be a blank, except in regard to 
the Court of Session, and the penultimate 
column may be filled by reference to the or- 


This Statement of appellate busi- 
will be 


+*+ B, 7. 


Showing the value of suits disposed ofin the Civil and 
Revenue Courts of the district of 
year 18 , ' 


tt B. 8, 


Showing the wencral result of the trinl of civil 
suita in the Courts of Original Jurisdiction of the district 


of - in the year 18 , 
Tt B. 9, 

Showing the business of the Civil and Revenuo 
Appellate Courts of the district of in 
the year i8 , 

i - $$ B, 10. 
dAnnuaè. 


Shows the execution of the decrees of ths Civil and 
Revenue Courts of. the. district of in the 
yoar.13 , 


WW B. 11. 


Showing use of Juries and Assessors in the Civil and 
Crininel Courts of in the year 18 


in the: 


cular. 


14. In pablishiug these forms, the Court 
desire to impress itupon the Zillah Judge 
and other Officers concerned in the prepara- 
tion of them, that returus of this kind, un- 
less they are correct and framed in exact 
complisuce with instructions, are not mere- 
ly valueless but mischievous. It will be ex- 
pected, therefore, that pains will be taken 
to render returns gs correct as possible. 


15. The Statemonis mentioned in the 
accompanying list being no longer neces- 
sary, or being superseded by those now: di- 
rected, may be dispensed. with. 





LIST OF STATEMENTS 
TINUED. 


DISCON- 


CIVIL, 


a 


Statement of regular cases pending, 
ea and disposed of, &2. 


2. Abstract Statement of all the sum- 
mary suits aud miscellaneous business pend- 
ing, iustifuted, and disposed of before the 
Judge and Sutordiaate Judge, 


J. Abstract Statement of all the mis- 
cellaneous business pending, instituted, add 
disposed of by the Moonsiffs, 


4. Detailed Statement of the different 
descriptions of original suits’ tustituted be- 
fore the Judge and Moonsiffs. 


5. Statement of appenls from Subor- 
dinate Judges aud Moonsiffs’ decisions, 


6&6A. Statement showing the aver- 
age duration-of suits and appeals. 


7. Statement of debtors confined in the 
Civil Jails, ' 


8. Statement of deeds registered. 


Statement of applications for execution of 
decrees.—C. O. No. 48, dated 31st December 


‘1861, 


Statements A and B, the former exhibit- 
ing the stamp receipts and also the receipts 
on sateontt of Ameens’ fees, and the latter 
showing the cost: to Gover nment of the Chil 


Courts ‘of different grades. 


1870.) Civil 





C. Statement of Peons’ Fee Fund. 


: t ate of the ex-' l : 
Statement showing the state o a -Abetmént of mutiny 


ecution of decree files. 
. ; CRIMINAL. 


Nos. 1 to 5. Magistrgtes’ Statements, 


No. 3. Table showing the number of 
persons apprehended, &c. 


No. 6. Average duration of casas, 
»  « Register of fines, 


. B. 
43 
confinement has. been awarded. 


Whipping Statements A to C. 


Statement of cases instituted under Sec- 
tinns 13 and I4 of Act III of 1857.—C. O. 
No. 5, dated Sth June 1859, 


Statements I to 3 of commitments and 
appeals before the Sessions Court, 


Statement 2. Average duration of cases 
referred to the High Court 


Statement 3. Table showing the num- 
ber of persons apprehended, &e. 


Statement ¥. Register of fines. 


» §. Register of forfeiture of 
property. 

Statement 9,- Register of sentences of 

solitary confinement. 


L 


‘Statement 10.. Average duration of cases 
in the Sessions Court. 


Statement of persons sentenced to seven 
years and upwards.—C, O. No. 12, dated 
Suh Juné 1863. ° | 


Statement of appeals under the Whip- 
ping Act, 


~ 


Whipping Returns. 


` 





Classification of Crimes and Offences, 





‘CLASS 1. 


OPFENCES AGAINST ‘THE STATE, THE Pus, 
- AND JUSTICE. 


Against the Siate, 


: I. P. Cope. 
Waging war against the 
Queen 


Pakom arms or enncealing: 
attempt to wage war ,,, 122-123. 


Wie. .  % 
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War. or depredation on allied 


Powers .. 125 t0127. 


ue 131-132. 

Relating to Coin, Stamps, Weights and Measures. 
Counterfeiting coin’ 231 to 238, 
Diminishing or altering coin z 246 to 249, 


f 259 to 243, 


hee 


Passing or possessing bad or 


altered coin and 


é 250 to 254, 


Counterfeiting stamps or sell- 
ing same l ae? 
Using~ as genuine counterfeit 
stamps, or effacing or al- : 
tering same .» 260 to 263, 
Making, using, 
false weights 


255 to 259. - > 


or possessing 


or measures .. 264 to 267. 


Against Publie Justice. 
Personating Public Servant or 
Soldier ses 


Concedling design to commit 
offence a! ate 118 to 120. 
Omitting to give. giving le 176-177, 181, 


- of offence, or, giving false 
information 182, 202-203, 


140, 170-171, 


eae 


Cansing disappearance of evi- 
dence 


Resisting, obstructing, or). 
omitting to assist Pub- a 
lic Servant ot \ 


Disobedience of lawful order, 
eausing injury . se 


Intentional insult or interrup- 
tion in Judicial proceeding 


Harbouring an offender ‘ee 
Taking gift to screen offender .. 


Resistance to lawful apprehen- 
_ sion and rescue wee 224-225. 


Escape from lawful custody or 
transportation ove 224-226, 


201 to 204, 


188.. 


228, 
212-216. 
213 to 215, 


-Absconding from, avoiding, 


or disobeying summons f 172-175 
or notice or order to at- and 
tend or produce, or re- $ 178 to 180. 


fusing to answer or sign.. 
Failure to attend as Juror or 
Assessor ©, Pi, 354. 
. By Public Servants, 
Taking valuable thing by or to 
influence Public Servant ,.. 
Public Servant acting illegally 
to injure any person Ce 
Public Servant unla ue 
trading .. 168-169, 


Pablie Servant fraudulently de- 
'feating punishment, or for- 
feiture oy 237-218, 


161-165, 


166-167, 


25° Civil 





Public Servant wilfully making 
order or decision contrary 
to law ave 219, 220. 


Public “Servant ` intentionally 

omitting to apprehend or 

‘permitting to escape see 221-222. 
Public Servant negligently suf- 

fering escape . 129, 223. 
Breach of Police Act by Police Officers, 


False. Evidence, Welse Complainis or Claims 


and Forgery. 
Giving false evidence «. 193 to 196, 
Fabricating false evidence . 198 to 196. 
Making, issuing, or using false | 
statement or certificate ... 197 to 200. 


False -personation in Judicial 
proceeding we 205 to 229, 


Fraudulent claim ‘to, or CON-) 206 to 208 
cealment of, property, or 5 a 
suffering of decree ee 
False claim in Court of Justice, 209-216, 
» charge of offence ee be 
Frivolous or vexatious com- — 
plaint ran Ce Ea Git 
Forgery or fraudulently us- Gee 
ing or possessing forged 469-471. 
Bocunient 473 to 477, 


Making or using false trade 
marks - ... 482 to 489, 
Public Nuisances. 


Public nuisances. under Penal 
Code . ; ..» 269 to 294, 


Nuisances under Police or Muni- 
cipal and Local Acts. * 


Relating to the Public Peace. 


Rioting or unlawfat assembly 


l 157-158. 
Omitting to inform of, or pre- 
vent, riot .. 154 to 156, 
Afiray ` wee 160, 
Offences relating to religion ... 295 to 298. 


_ CLASS II. 


OFFENCES AGAINST THE Person, 


( By -Thugs. 


| By Dacoits. 
| By Robbers. pane 
eas r sake of robbery. 
By Poison oe ae other motives, 


Murder, 302-803. 


| f _ with women, 
Hi Murders s p ather movos; 
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§ 143 to 143, - 


from motives connected 
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Attempt to murder $ w 807. 

wee 304-308, 
we. 305-306, 
ne 309 7 
n 312-316 


Culpable homicide 
Abetment of suicide 
Attempt to commit suicide 
Causing miscarriage . 


Exposure of infant or conceal- 
ment of birth .. 317-318, 


s 325-326, 


s3 Oon fSrave and sudden 
provocation we 335, 


Hurt we 023-334, 


» by dangerous weapons ,., 324, 


Grievous hurt 


Administering stupifying drugs 328. 


Causing hurt to extort proper- 
ty or confession 


Act dangerous to life or safety ... 336-337. 


Wrozeful restraint a Sai, 
5 confinement . 342 to 346. 
p n- to extort 


property or confession ,;,°347-348, 


Assanit or use of criminal force .., 352, 355, 358, 


Criminal intimidation or insult... 504 to 509, 


Causing annoyance in state of 
intoxication eve S10, 


Unlawful compulsion of labor n. 374, 


Buying or disposing of any per- 
son as a slave . 370-371, 


Kidnapping or abduction 


"863 to 365. 
367 to 369. 


Abducting a woman to compel 
marriage or for defilement.., 366, 


Selling, letting, or unlawfully 
obtaining a woman for pur- 
poses of prostitution ‘wee 372-373. 


Enticing a married woman with 
Criminal int nt vee 498, 


Fraudulent and unlawful mar- 


ringes . 493 to 496. 
Adultery vee. 497. 
Rape . . 876. 
Unnatura) offences ey OU 


Defamation . 500 to 502, 


| Vol. XIV: 


» 327, 329 to 333. 


1870. ] Civil 
CLASS ILI. 
OFFENCES AGAINST PROPERTY. 
With violence. 
Dacoity ww» 395, 397, 398. 


Preparation or assembly for da- 


coity 399, 402, 


‘Robbery with hurt or deadly 


weapon* . 394, 397-398, 
_ ° Robberyt vos 092-393. 
Extortion .. 884 to 389. 
House-breaking or. house-tres- 
pass, in order to commit 
theft ws. 451, 454, 457, 
House-breaking or house- 
trespass, in order to com- { 449-450-451, 
mit an offence other than( 454, 487, 
theft ore P 
House-breaking or house- 
trespass, with prepara-{ 452, 455, 
458, 460. 


tion for, or attempt at, 
hurt Sai 


House-breaking or larkieg) 


house-trespass 452, 455, aoe: 


Without violence, 


Theft f of aot 


ordinary one 379 7200-581. 


Dishonestly receiving stolen pro- 
perty w. 411 to 414. 


Dishonest misappropriation of 


property „a 403-404, 
Criminal breach of trust .». 406 to 409. 


Cheating .. 417 to 420, 





* f By poison or stupifying drugs. 
By other means. 


On the highway. 


i f a dwelling-house, 
Elsewhere. 
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Malicious Offences. 


Mischief, ordinary A j 426-427, 


430 to 433, 
Mischief by poisoning or killing 

cattle’ vor 420-429, 
Mischief by destroying land- 

i ® 

marks 434. 


Serious mischief by fire ». 435-436, 438, 


Criminal trespass or house- 


- trespass wee 447. 


Breaking closed receptacle .,, 461-462. 





CLASS IY. 


Nor INCLUDED IN, THE ABOVE CLASSES. 





A Thugs os OIL, 
Belonging 7 Dacoits vw. 400. 
a 88n8 Ol! Thieves oe ee 
Vagrancy without ostensible 
means of livelihood owe U. P., 295. 


Bad habit and repute . C. P., 296-297, 
Criminal breaches of contracts 
we 490-492. 


Breaches of special Laws for the protection of 


of service 


the Revenue, or on other subjects,—the 


Acis being specified. 


Breaches of laws relating— 


_ To Excise on spirits |} To Forests. 
i and drugs. » Ferries, 
» Opium. » Canals. 
» Saltand Saltpetre.| ,, Railways. 
„ Sea and Land Cus-| ,, Tolls. 
toms, „» Stage Coaches. 
» Stamps. » The Press. 
» Paper Currency. | ,, Gaming and Lot- 
»» Mint. teries. 
„ Post Offce. » Wandering and 
„ Electric Tele- dangerous lunatics. 


` graph. .' į 4, Cattle trespass. 
» Payment of „ Possession of arms. 
Watchmen. » Foreigners, 
p» Municipalities. » Emigration, 
„ Jails. 


D 


-Local and Subordinate Magistrates exercising ie 
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Showing the Various Judicial Tribunals, Origin 


OE E 




















ê F 3 
e n ord a 
- EAT y s 
Class of Tribunal, distinguishing those which exercise ‘ jae |? 
. = a a TH qd 
powers in one Depatiment from those exercising ; 3g |e 
A ps 3 
powers in two or three Departments, and a ee J| 
those consisting of paid from unpaid 3 He | So, 
3 n Lan 
Judges. a Da oe 
<n apa nom 
. oO [an] acc 
. Led A bowl > 
S a | Sg 
> nA 
seal ta ace tee oe a E A < < 
1 2 B 4 
Village Officers or Punchayets soot ve on 


Criminal powers only ... Unpaid ... 


Ditto - ditto exercising Criminaland f Paid 
Civil powers .. į Unpaid... 


Ditto ditto exercising Criminal and Ee 
Revenue powers... | Unpaid... 





Ditto dittg exercising Criminal, Civil, f Paid 
and Revenue powers ... (| Unpaid... 


Small Cause Courta confined to proper functions... 


Ditto exercising also Ordinary, Civil, or Revenue 
powers t:r” see ebhe aan 


Moonsiffs exercising only Civil powers... 
Ditto exercising also Revenue powers +. Sve 


Paid 


Boards of Magistrates et ee Unpaid a 


Magistrates of full powers exercising only Criminal 
powers ... ase sua 
. 


Ditto exercising also Revenue powers ... sis 


Magistrates exercising powers described by Act XV of 1862 
(and so M, detailing all the diferent classes ef Tribunals 
existing in the Province, and stating separately those ex- 
ercising any different combination of powers) 


Nores.—The above are only examples, and where any 
class mentioned does not exist, it may be omitted. Ses- 
sions and Chief Courts and all other Tribunals will 
follows 


BP At the end an Abstract should be given showing the tot 
number of Original and Appellate Courts of sah a E 


in each Department. a 


Ditto exercising also Revenue and Civil powers ... 
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Judicial Statements—2—(Criminal.) 


Statement of offences reported and of persons tried, convicted, and acquitted F 
District of in the year 18 . 














Number of 


Number of offences Remain- 
: ersons under | Acquitted or Died, escaped, | . 
DESCRIPTINCES.,ON OF OFFE _Teported during Pia] during discharged, Convicted, E S ing i 
d the year, the' year, rial, 





According to the classified list which ac- 
companies, 


It will not, of course, be necessary to enter 
all the headings in the classified list in this 
column, but only the headings descriptive of 
offences actuals committed, entered -ac- 
cording to the order given in the list which 
follows the arrangement of the chapters in 
the Penal Code, 


`N 
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ployed, distinguishing 


Criminal from Civil Courts. 


Classes of Courts in which Jurors or As- 
segsors are em 
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In supersession of Circalar Order 
dated 2nd May 1870, directs that 
all records of cases sent to the High 
Court be transmitted by Banghy 
Fost pre-paid, instead of Letter 
Post. 


CIRCULAR ORDER No. 33. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, to 
all Civil and Sessions Judge and all Magis- 
trates of Districts, dated Calcutta, the 23rd 
November 1870, 


i 


(Civil and Criminal Sides.) 
Present : 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, and E. Jackson, 


Judges. 


In supersession of the instructions con- 
tained in Circular Order No. 8, dated 2nd 
May last*, the Court directs that all records 
of cases sent up to the High Court may be 
transmitted by banghypost instead of by 
letterpost, pre-payment of the requisite post- 
age being made in every instance in the man- 
ner prescribed by Rule 25 of the Post Office 
Rules notified at page 170, part I, of the 
Gazette of India of 12th March 1870. 


2. Should there be no sufficient provision 
in the local Budgets to meet such a charge, 
a supplemental estimate of the cost which 
will probably thus be incurred should be 
prepared and submitted to the Comptroller 
General of accounts at once for transmission 
to the Government of India. 


® 


ye * 13, W. R, Civ, Cirs,, p. 15, 


Circulates letter to the Superinten- 
dent of Stationery regarding the 
supply of slip forms for Quarterly 
Returns prescribed by Circular No. 


31, dated 4th November last, 


No. 8816, 


e 
From the Registrar of the High Court, of 


Judicature at Fort William in Bengal, 
to the Superintendent of Stationery, dated 
v~ Calcutta, the 17th December 1870. 


(Civil and Criminal Sides.) 


Present: 


The Hon’ble G. Loch, Judge. 
Sım —With a view to enable the Civil 
and Criminal Au- 


Forms, Civil and Criminal. 1h syste subordi- 


A. Statement of Civil work 


in the Coart of Subordi- 
nate Judge or Moonsiff, 
as the case may be. 
Statement of appeals be- 
fore the Courts of Sub- 
ordinate Judges. 
Statement ot miscellane- 
ous work, 

(Two forms bear this 
letter, one for Sub- 
ordinate Judges, the 
other for Moonsiffs). 

Statement of offences 
reported and persons 
tried. 


— —~. 


nate to Civil and 
Sessions Judges to 
make Periodical 
Returns to the lat- 
ter in such forms 
as shall be avail- 
able for the pre- 
paration of the 
Quarterly Returns 
enjoined on such 
Judges by C. O. 
No. 31, dated 4th 


November last* the Court have prepared 
slip forms (A, B, C & D) as per margin, of 
which specimens are sent herewith, and 
direct me to request you will be so good as 
-to provide at once a sufficient supply-of the 
same for the use of Subordinate Judges and 
Moonsiffs, as well as of District Magistrates 


and Sub-divisional Officers. 





- -=-~ 


* Ante, CiviP Circulars p. 16, 
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2, As regards the Civil forms (A, B & ©), 6. In requesting you in the first para- 
I am to point out that Statement B, which | graph of this letter to lay in a sufficient 
relates to appeals only, will not be required | stock of these Statenents, the Court are 
for Moonsiffs whose Courts are purely Courts | particularly anxious to avoid a very -large 
of original jurisdiction: of this form, there- | stock of Vernacular slips being at once print- 
fore, a smaller supply will suffice. Speci-|ed. It is their intention to direct Judges 
mens of the three forms abovementioned | and Magistrates, in making their indents, to 
in both Bengali and Oordoo* are sent here- | specify the number of Slip Statements that 
with. These Returns will be submitted by | they will require in Euglish and in the 
the various sub@dinate Courts to the Judge | Vernacular, and, after these forms have been 
monthly. Each Officer will, therefore, re- |in use a short time, you will probably not 
despatch and one for record in his office able exactness the number of both kinds 
each month. To this number six more, which you will require to keep in store. 


may be addedto meet contingencies, acci- 
dents, &e. A year’s supply therefore to each 


subordinate Civil Officer should not exceed 


. ; l : ; 
quire 24 as a year’s supply, è. e, one for | find much difficulty in estimating with toler- 
7. I amto remind you, in conclusion, 

that all indents from Subordinate Judges 


nud Moonsiffs are to be submitted through 

se their superior the District Judge, as provid- 

3. Form D, whichis Criminal, will be ed in paragraph 3 of C. O. No. 16, dated 
required by Sub-divisionul Officers, and a 17th June 1870*. 


specimen in Bengali and Oordoo is according- | Thie ki 
g ? 3 


| 
| 
ly forwarded. 
(Sigued) F. B. PEACOCK, 


4, As the above Return will be required Registrar. 
to be made quarterly, and as two copies will . 
be necessary for each Officer, one for his P. §.—A set of these forms when printed 
office draft and the other for the despatch | °" lithographed should be seut for record in 
copy, eight copies would be necessary, to this Office. 
which might be added four copies to provide CIRCULAR MEMO. No. 7. 
for accidents and other contingencies, It 


ae f Copy forwarded to all Zillah Judges and 

will, therefore, be sufficient if 12 copies] | PY 5 

, | District Magistrates for information and 

of each form are provided by you as a year's 

sna guidance, with the request that, in making 

supply for each Officer requiring them. cae 
their indents upon the Superintendent of 


5. For your information aud guidance in | Stationery, they will pay particular attention 


applying the above principle, and with a| to the instruction given to that Officer in 


thé 4th paragraph of the annexed letter, 


view to check local indents, Jam to append 
hereto a list showing the number of Subor- j| and to invariably inform him of the number 
dinate Judges and Moousiffs in each Judge-| of Slip Statements required by them in 
ship, as well as the number of Magistracies ; English and the Vernacular. 

and Sub-divisions subordinate to the High 


ete 


By order, &c,, 
(Signed) F. B. PEACOCK, 


Courts. 





eee + 


* Note.—The only Oordoo Judgeships are Bhaugul- 2 Registrag. 
pore, Gya, Patna, Sarun, SQshabad, and Tirhoot: the : 
rest may be supplied with Behgali forms, 


ere ee _— — — — 


~ 


* dnte. Ciyil Circulars, p. l. 
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Statement showing the number of Subordinate Judges, Moonsiffs, and Sub-divisions. 





Number of |, 


Number of | Moonsiffs Number of 


: : Number of =e 
DisTRICTYe, Pages Narra: Magistracies. Sa et a 
| Moonsiffs.) 





Backergunge sles 
Beerbhoom “igs 
Bhaugulpore ee srs aa 
Burdwan, Kast se aoe or 
m West 
Chittagong 
Cuttack 
Dacca 
Dinagepore 
Gya 
Hooghly 
Jessore 
Midnapore 
Moorshedabad aus ee mi 
Mymensing ve ee re 
Nuddea 
Patna zes a a 
Purnesh es s53 eis 
Rajshahye 
Rungpore 
Saran 
Shahabad 
Svlhet 
Tipperah 
Tirhoot 
24-Pergunnahs 
Assam oe ia 
Kamroop Se 7 
Gowalparah os 
Durrung Sea ern 
Nowgong 
Seebsaugor 
Luckimpore 
Chota-Nagpore 
Hazareebaugh it ne ae 
Manbhoom we eee we 
Lohardugga ae ves = 


þh ` Lamani — 


. . p 
We DWN D WN! OP WMOPDWAAW A NA NOP O D Aa e N o n D 


—_— 
e O W e or e OD ON oe ee ew D e ee eo oe) 


A N E Os S Gro es Wes Oo: Ka 


n an n oll ool a 


a ar A Deme oe e e O e D o h pe ee p 
meno: Ons WRN: 


Cachar uy sts 
Cossyah Hills ii ssi 
Cooch Behar es see PA as a i 
Julpigoree ai ssi ve l 1 I 2 
Darjeeling bes seers St 1 ate $ 1 


: me: 
eo pa i 


, . 
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1871.]: Civil 
Calls for information regarding the 
increase required in the Subordi- 
nate Judicial Agency in conse- 
quence of the transfer of rent-suits 


to the Civil Courts. 


CIVIL CIRCULAR No. 34. 


From the Registrar of the High Court of 
Judicature at Fort William in Bengal, 
tothe Zillah Judges of all the Regula- 

except Orissa, dated 


tion Provinces, 


Calcutta, the 10th December 1870. 
(Civil Side.) 
- Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble G. Loch, 


H. V. Bayley, L. S. Jackson, and E. 


Jackson, Judges. 


THe Government of India being desirous 
of information on the question of the increase 
whicly will be required in the strength of the 
Subordinate Judicial Agéney in Bengal, in 


consequence of the transfer of rent-suits 
N 
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ae eee 


from the Revenue to the Civil Courts, under 


the operation of Act VIII 
(B. C.) of 1869, the Conrt 


* Backergungo. 


Chittagong. 

Dacca. directs that tbe Judges 
i of the distriets* to which 
Midnapore, Additional Moonsiffs have 
Mymensingh, been appointed will re- 
Tippersh. port how far that assist- 


24-Pergunnahs, 


ance gas been found 


sufficient to cope with the work thrown 
upon the Moonsiffs of t®eir districts ; and 
that the Judges of the other districts’ to 
which the new law has been extended will 
slate how far they have succeeded in meeting 
the accession of work with their former 
staff of Moonsiffs. 

2. The Court also requests all the Judges 
of the districts in which Act VIII (B. C.) 
of 1869 is in force, to report the actual 
number (if auy) of Additional Moonsiffs 
required in each of their districts, after full 
and careful consideration of the necessity 
for making any proposition involving in- 
creased cost to the State. 

8. The reports must show fully the 


grounds of any recommendations made, aud 


should be submitted in time to reach this 


office by the Ist January next. 


Sirculates list of holidays for 1871 for the Civil Courts in the ower 
Provinces, the Behar Provinces excepted. 


CIVIL CIRCULAR ORDER No. 35. 


From the Registrar of the High Court of Judicature at Fort William in Bengal, to alt 
Civil Judges, Lower and Extra Regulation Provinces, dated the 12th December 1870. 


(Civil Side.) 
Present : 
The Hon'ble J. P. Norman, Officiating Chief Justice, and the Hon’ble G. Loch, 
H. V. Bayley, L. S. Jackson, and E. Jackson, Judges. 


Tus High Cqprt of Judicature hereby authorizes the closing of the Subordinate Civil 


wa” 


Courts in the districts under its jurisdiction, with the exception of 


Bhaugaulpore. 

eee those comprised in the province of Behar and named on the margin, 
Shehnbad. @ on the dates specified in the annexed list, being the Christian and 
KA Native Holidays permitted to be observed in the ensuiug year 1871. 


2. The Courts are not to be closed except on the days specified ; and this order is 
not to be taken as justifying the refusal to do any uct or make any order for which emer- 
gent application may be made, or which may be lawfully made or done out of Court, 


a AAAA 


List of authorized holidays for the year 1871. 


b 







DAYS OF THE |NOMBrB 


















NAMES OF HOLIDAYS. ENGLISH DATE. BENGALEE DATE. OF- 
DAYS. 

aa 

New-year's day and thet) dst to 3rd January _ ...| 18th to 20th Pous 1277 ...|Sunday to Tuesday ...| 8 days. 


two days following — ... 
Day after the Eclipse of ea 





7th January «+ .. | 24th Pous .|Saturday ..  ...| 1 day. 


| 25th and 26th January ...| 13th and 14th Maugh ...|Wednesday & Thurs .| 2 days. 
| l7thand 18th February...) 6th and 7th Falgoon ...|Friday & Saturday ...) 2 ddya. 
3rd and 4th March ...| 20th anu 2ist Falgoon ...|/Friday & Saturday ...) 3 days. 
Dole Jattra ... eas ..| 7th and 8th March —...| 24th and 25th Falgoon .../Tuesday & Wednesday: 2 days. 
Baroonee Gunga Snan -| 19th March... ..| 6th Choitro -Sunday bes Jl d 

nee Sree} | 23th March to ist April...| 15th to 19th Choitro ... 
Good Friday and the day 

following . 


Moon. ... eds 
Bussunt Punchoomee 
Shibu Rattree 
Bed-uz-Zoha* 














Tuesday to Saturday..| 5 days. 


7th and 8th April ...| 25th and 26th Choitro .../Friday and Saturday | 2 days, 





Mohabishub Sunkrantee ... 12th Aprils. ...| 80th Choitro ... . [Wednesday ... 1 day. 
Akberi Chaharshumba | 17th May aes ...| 4th Joisto 1278 Wednesday l day. 
Queen’s Birthday ...| 24th May oe Jaap FAG: < 55 sis ...| Wednesday ...{ 1 day. 
Dushohara Gunga Snan vel 29th May ` ae „| 16th  ,, ; ..|Monday wes ..| 1 day. 
Fattehe-doaz-dohumt 2nd June es sxe] 20tb y Friday ; ..| 1 day, 
Ruth Jattra ... ae .-{ 20th June ae ..| 7th Assar ...| Fuesda 1 day- 
Oolta Ruth ... a ...| 28th June we -| 15th y ..| Wednesday 1 day. 
Pa peluee ard July sae s| 20th y : ... | Monday si ...| L day. 
Junmo-Ustomes ... _..-| Sthand 9th August ...] 24th and 25th Srabun ... Tuesday & Wednesday| 2 days. 


Dusserah vacation, Lita 
ing Mohaloya, Lukhee | ; f N E 
Povjab, Shub-e-Barrat, 13th Oct. to 14th Nov. ...| 28th Assin to 29th Kartick|Friday to Tuesday ...! 33 days. 
Dewalee, & Bhratriditia.. 


Kartick Poojah =... Z.. 15th and 16th November eure and 1st? lweanes trita anys: 
Jugguthdhatiree Poojah ...| 20th and 2tat November| 5th and 6th Aughran ...|Monday & Tuesday...| 2 days. 


Tuesday .| 1 day. 
q |Thursday & Friday...| 2 daya. 
..| Monday to Wednes....| 3 days. 


The Eclipse of the Sun ...| 12th December ...| 27th Aughran ... bee 


Eed-ul-fitr§ ... „| 14th and 15th December| $ 29t2 Aughran and Ist 


Christmas Day and Ae 25th to 27th December hae 13th Pous 
two days following : x 


* Jf the Moon be visible on the 20th February, the Court wili be closed on the 2nd and 8rd March. 

+ If the Moon be not visible on the 22nd March, the Court will be closed from the 29th March to 2nd April. 
If the Moon be visible on the 20th May, the Court will be closed on the Ist June. 

f If the Moon be not visible on the 13th, the Court will be closed on the 15th and 16th December. 


| (Sd) F. B. PEACOCK, 
\ Registrar. 


CRIMINAL CIRCULAR ORDERS OF THE HIGH COURT. 





Prescribes new rules regarding the 
preparation, &c., of Sessions State- 
ments Nos. 3 and &, and a new 

' Statement No. 3 to be used when the 

- present stock of Statements Nos. 3 


and 4 is exhausted. 


CRIMINAL CIRCULAR ORDER No. 10. |}. 


From the Officiating Registrar of the High 
~ Court of Judicature at Fort William in 


Bengal, to all Sessions Judges, dated Cal- 
cutta, the 12th July 1870. 


(Criminal Side). 
Present : 


The Hon'ble Sir R. ‘Couch, Kt., Chief Justice, 

and the Hon’ble G. Loch, H. V. Bayley, 

. L. S. Jackson, I. B. Phear, and Sir Charles 
Hobhouse, Bart., Judges. 


THe 4th and 5th Clauses.of the Circular 


Order No. 5, dated 12th July 1867,* arc here- 
by rescinded, and in lieu thereof, the follow- 
ing rules are prescribed. mo 


So long as the existing stock of State- 
ments No. 3 and No. 4 may last, Returns in 
those forms. shall continue to be submitted 
by the Courts of Session. But instead of 
the abstract or description of each case re- 
quired by the above-mentioned Clauses to be 


n #8 W. Rọ, Criminal Circulars, p 1, 


written om the reverse side, the J udges will! 
submit only such remarks (if any) as they: 


may consider necessary in- each case. 
Provided, however, that the Judges shall 
always.state on tho back ef such form, the 


grounds on which any person punishable 


‘| with death has been sentenced to any punish- 


ment other than death (Section 380, Codec 
of Criminal Procedure). 

And the Court desire that Sessions Judges 
will ‘state im the same place the reasons which 
have prompted a specially light or specially 
severe sentence in any ‘particular casc, and 
also. the reasons of any difference of opinion 


between the- Judge and the Assessors or J ury. 
When the stock of these forms has been 


‘exhausted, the Judges. will submit, instead of’ 


Statements Nos. 3 and 4, a new Statement 
No. 3-in the accompanying form, in which: 
the case of every accused person awaiting trial 
at the commencement of the Sessions.shall be 
entered, 

The column headed Verdict, &c:, shall con- 
tain a..statemont whether the accuscd was. 
tried with a J ury or Assessors, and the ver- 


dict or opinion, specifying whethcr such ver- 


‘dict or opinion was unanimous, or, if not, the 


particulars.of such difference.. 


When the accused person has. been acquit-- 
ted, the Judge shall specify in the column of 
remarks when he considers the Magistrate to: 


have committed withput sufficient grounds. 
D 


(Vol. XIV. 


Toulars. 


? 
D 


O 


THE WEEKLY REPORTER. | 


l 


(mina 


C) 


0 
r . = 
> . 
è 
, ‘ . 
. 
' 
LE , 
' 
. . 
’ 
. i . 
. ` 
* . = 
. A . 
` 
. ` 
š . 
+ 
- 
z A - 
‘ > 
. ` 
é ` 
. . . b 
‘ 
. "e 
a . z 
b à: Li 
. ad « 
. 7 
a . . 
. t æ ? 
. 
, r a . 
~~ 
` 
we . . a rie > Pe: . 
= a ` 
` = s 
b 
- ' 
g S 
p ' 
cet 4 a 
r ` . 
+ 
a , « kad 
anan D A 


‘SMUVINDY 


husanag nof 








; e 





l : 00710 JU ‘JUJU ‘Uos . 
td GONaIN ‘SIOSSOBSY JO peg ~y1muo0g |-ueyorddy| “4°20 
. ne n i 
pessed. ag NOINIdO 10 LOIGUAA į O°0IN{YU "SHONHIIO | ‘posnodv yo avy 
JO 4L f 





$ a 


- 


" ST f0 yyuopy əy, ur ppay 


ay) 4D fo 2924181 247 fo uorssag fo pnoy ay} asofoq JYGNOLQ 40 part} Guides pasnoon fo WVANATPO 
O a remain 


(SUOISSEg TORS Lee poqsuqns oq OL)—'IIL ‘ON LNAWALYLS SNOISSHS 


1870.] Criminal 


THE WEEKLY -REPORTER. 


ONoreulars. 3 





Cancels Circular Order No. 15, dated 
23th June 1870, and requests that 
the Criminal Statements for the 


2nd Quarter of 1870 be submitted 


in the old Forms. 


' CRIMINAL CIRCULAR ORDER No. 11. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Criminal Authorities in 


the Lower and Extra Regulation Pro- 


vinces, dated Calcutta, the 4th August: 


1870. 


(Criminal Side). 
Present : 


The Hon’ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


THe Court’s Circular Order No. 15, dated 
13th June 1870,* is hereby cancelled, as the 
new Forms of Returns therein referred to have 


not yet been completed. 


The Quarterly Statements of Criminal 


Business for the 2nd Quarter of 1870 are to 


be submitted in the old Forms. 





Points out how the return of “other 


applications” in Sessions State- 
ment No. 1 is to be filled up. 


CRIMINAL CIRCULAR ORDER No. 12. 


From the Officiating Registrar of the Migh 
`: Court of Judicature at Fort William in 
Bengal, to all Sessions Judges, Lower 
Provinces, dated Calcutta, the 4th August 
1870. > ; 
(Criminal Side). 


Present: 


The Hon'ble G. Loch, H. V. Bayley, and 
L. S. Jackson, Judges. 


As it appears that much diversity of prac 
tice exists in respect of filling up the return 
of “ other applications” in Sessions State- 
ment No.1, the following general rule on 
that head is to be observed :— 


Only substantive applications to the Court 
in which the Court is asked to make some 
order are to be included, but not mere 
“ Urzees” by way of return to an order, sum- 
mons, or process, as from persons summoned ag 
Jurors or Assessors, nor communications from. 
Ministerial Officers, nor (as reported to the 
Court in one instance) written applications 
from the Government Pleader when he ap- 
pears to conduct the trial in Sessions cases. 
Such applications are quite unnecessary, as 
it needs only to be noted in the procced- 
ings that “ appeared on 
the part of Government as prosecutor.” 


Applications for authenticated copies of 
documents, not being applications under 


——_ | Section 440, Code of Criminal Procedure, 


* 13 W, Rọ, Criminal Circulars, p. 18. 


-are to be included. ` 


FA 
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Regarding the employment of Mook- 


tears for suitors in cases before 


Magistrates. 


CRIMINAL CIRCULAR ORDER No. 13, 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 


Bengal, to all Criminal Authorities in the 


Lower Provinces, dated Calcutta, the 29th’ 


August 1870. 
(Criminal Side). 


Present : 


The Hon’ble Sir Richard Couch, Kt., Chief 
Justice, and the Hon’ble G. Loch, H. V. 
Bayley, L. S. Jackson, and E. Jackson, 
Judges. ` 


THe Court are of opinion that injustice and 
hardship may often ensue from the indiseri- 
minate exercise by Magistrates of the power 


conferred upon them by Section 432 of Act 
è 


VHI of 1869, of refusing to permit Mook- 
tears to act and plead for ®ccused persons in 


the Criminal Courts. 


2. The Court think fit, therefore, to point 
out to all Magistrates that the terms of the 
above law do not warrant any general rule 
for the exclusion of Mooktears in all cases, 
but only allow the exercise by Magistrates of 
And 


the Court expect that Magistrates will not, 


. a b . : . . 
a discretion in each case as it arises. 


by indiscriminate exclusion of persons who 
are invested by law with a distinct profes- 
sional status in criminal trials, deprive parties 
of legal aid which they could frequently ob- 


tain at a moderate cost. 


IN THE JUDICIAL COMMITTEE OF THE PRIVY COUNCIL. 
een — — eee 





The 28th June 1870. 
Present: 


Sir James W. Colvile, The Judge of the High 
Court-of Admiralty, Lord Justice Giffard, 
and Sir Lawrence Peel. 


Mitacshara Law--Succession--Great- 
Great-Great-Grandson — Exclusion 
from heirship—FPreference among 
heirs, 


On appeal from the late Sudder Court at. 


Agra. 
Bhyah Ram Singh and another, 


versus 


Bhysh Ugur Singh and another. | 


Under the Mitacshara law, a great-great-great- 
grandson of a common ancestor is not excluded from 
inheriting as a gentile to a great-great-great-grandson 
on the ground that he is too remote in descent from the 
common ancestor. 


When a question of precedence among heirs arises, 
as precedence is founded on superior efficacy of 
oblations, that principle must be applied to the solution 
of the difficulty. No ground of entire exclusion exists 
if the opposing parties confer inferior benefits or bene- 
fits in equal degree only; but where all the contending 
kindred are in an equal degree remote, and where the 
benefits conferred are equal, though slight, the principle 
of selection founded on superior efficacy, is inapplicable 
to the solution of that question of precedence. 


THE suit out of which this appeal arose 
was brought in the Court of the Principal 
Sudder Ameen of Goruckpore, by the 
plaintiffs, as heirs, after the death of his 
widow, who survived him, of one Jaskurun 
Singh, to recover certain moveable and 
immoveable estate, the property of the 
deceased at his death. e 

The title as heirs was described generally 
in the plaint, but the course in which it was 
derived appeared by a pedigree exhibited by 
the plaintiffs, and filed with the plaint. It 
thus appeared that the plaintiffs claimed 
as kindred of the deceased, connected with 
him by descent from their common ancestor, 
Chuttur Baimee Singh. 

By the pedigree it appeared that the plain- 
tits and the deceased were in an equal degree 





removed from the common ancestor, being 
The appel- 
lants contended that the plaintiffs were too 


his great-great-great-grandsons. 


remote in, descent from the common ances- 
tor to be capable of sucteediug to the de- 
ceased. 


At the widow’s death the heirs of the 
husband at that time alive were the legal 
The property claimed was at that 
time in the possession of the defendants 


heirs. 


under alleged alienations by the widow. 
Into the validity of their titles, respectively, 
no inquiry could be made by the Appellate 
Court in India from the mode in which the 
case was submitted to it; and the Appel- 
lants may be treated simply as parties who 
had a right to put the plaintiffs to proof of 
their title. It was conceded on the argu- 
ment that they were not descendants of the 
common ancestor. 


The defendants denied the plaintiff’s 
title. Admitting the pedigree to be correct 
as far as it went, and assuming, for the 
purpose of raising their objection to the 
title, all that the pedigree stated to be true, 
they contended by their answer that the 
plaintiffs were not within the line of heirs, 
They raised also two other objections in 
bar of any inquiry into their own title, vèz., 
that the suit was barred by limitation of 
time, and that the matter of the plaintiff's 
title was res judicata and had been ad- 
judged against parties in privity eof title 
with the plaintiffs, As these two objections 
were not insisted upon on the argument of 
this appeal, if is unnecessary to state the 
facts as pleaded on which they rested. 

The suit did not proceed in the Zillah 
Court beyond the freming of issues, at which 


2 Privy 





THE WEEKLY REPORTER. 


Council. [Vol. XIV. 





stage the Judge framed three issues in bar | who is named, and from whom the lines of 


involving the three points above stated. 
Deciding all three against the plaintifis he 
dismissed their suit. On the title he took 
the opinion of the Pundit of the Court, 
whose Bywustha was to the effect that the 
plaintiffs were beyond the line of heirs, 
and was in direct affirmance of the objec- 


tion raised by the answer. 
a 


From this decision the plaintiffs appealed 
to the late Sudder Court of the North- 
the 
decisions of the Court below on all the three 


Western Provinces, which reversed 


issues in bar, and remanded the case to the, 


Court below for trial. The correctness of 
this decision on the second and third issues 
in bar admits of no dispute, and it is un- 
necessary to notice them further. 


As no decision was given in the suit 
below except on the issues in bar, as the 
Sudder Court remanded the suit for trial, 
and as the appeal to Her Majesty is limited 
necessarily to the decree reversing that of 
the Court below on the issues in bar, their 
Lordships will be careful to limit their 
observations as well as their decision in 
this case, strictly to the matter on which 
the decree under appeal proceeded. 


The decision in the Sudder Court, as weli 
as that in the Court below, may be viewed 
as in the nature of a demurrer, on which any 
consideration of possible title on other assum- 
ed states of facts would have been irregular, 
The decision of this case involves the consi- 
deration of a most important part of that 
vexed and difficult subject,—the Hindoo 
Law of Succession. It must be limited to the 
validity of the title pleaded. 


The title pleaded is that of some in the 
class termed Gentilés, asserting priority in 
that class. The derivation of title to the 
succession of the deceased opening on the 
death of his widow who survived him, is 
made necessarily froma common ancestor 


the deceased and the claimants are respec- 
tively traced. The pedigree, if it be full 
and true, establishes’ community of family, 
kindred, and priority, unless the objection of 
the defendants be sustained ; and nothing 
more is needed to be pleaded or proved in 
support of that title if valid. If it be not a 
good title ofinheritauce by the Hindoo Law, 
the plaintiffs’ suit must fail. The issue in 
bar submits the ` objection to decision. The 
pedigree for the purpose of the appeal must 
be taken to be both full and true, 


No objection founded on alleged facts not 
apparent on the face of the pedigree can be 
urged against a decree which did not proceed 
upon, and could not have proceeded upon, 
grounds not raised by the issuein bar. ‘The 
question, then, is reduced ‘to this, whether 
the plaintiffs, being great-great-great-grand- 
sons of the common ancestor, were too 
remote in degree to be heritable as Gentiles. 


The subject is important: itis beset by 
difficulties raised by varying opinions, deci- 
sions, and comments on a text clear enough, 
if interpreted by the principles of the 
Hindoo Law according tothe Benares school, 
which is the most orthodox of the different 
schools. The governing authority of that 
school is the Mitacshgra, The compiler of 
the Mitacshara is said to have been an ascetic 
or devotee, and from that source nothing at 
variance with the religion of the Hindoos is 
likely to have flowed. The Hindoo Law 
contains in itself the principles of its own 
exposition, The digest subordinates in 
more than one place the language of texts 
to custom and approved usage. Nothing 
from any foreign source should be intro- 
duced into it, nor should Courts interpret 
the text by the application to the language 
of strained analogies, Approaching this 
somewhat delicate subject with an unfeignad 
desire to decide it in harmony with -the 
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religious feeling of Hindoos, their Lordships 
observe that the case furnishes no evidence 
whatever that the decision under appeal 
disturbs that harmony. On the contrary, 
the Judges of appeal overrule a former 
decision given in their own Court, which, in 
their opinion, had disturbed it. 


The Mitacshara, in the 5th and. 6th Sec- 
tions of the 2nd Chapter, recognizes two 
successive classes of hetrs : first “ gentiles ;”’ 
next, bandhoos ; after them it places certain 
special persons, and after these last the 
State, the wltimeus heres. 


Whatever descent 
where the State takes by escheat, the duty 
of some ceremonial performance to the de- 
ceased is still enjoined. 


. The “ family ” is the cherished institu- 
tion of Hindoos. Individual separate owner- 
ship is less the subject of the general re- 
marks of commentators on the Hindoo Law 
than the associated aggregate community, 
the family. In this respect an analógy is 
observed between family ownership and that 
of the old village community. Consequent- 

~ ly, family union or connexion derived from 
a. common head, the founder of the family, 
may reasonably be regarded, amongst a pa- 
triarchal people, as the source of the entire 
class from which a succession of heirs may 
be derived. Again, as males are preferred 
to females in succession, from religious rea- 
sons, this same class may be reasonably 


subject to the condition that the descent be’ 


generally derived from males, who, for the 
same reason, may obtain a constant préfer- 
ence. The text of the whole of the 5th 
and 6th Sections of the 2nd Chapter of the 
Mitacshara is in the strictest conformity to 
these principles. The Gentiles, or go- 
traja, from the gotra, are described as 
descending” from one common stock a 
emale, and derived generally through males, 
as forming a family, though embracing, 
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possibly, many families, and such original 
bond of union is regarded as necessary to 
the constitution of the gotra, 


These cond- 


tions ave all that are stated as necessary to 
the constitution of the class of Gentiles. 


As regulating preference of succession 


amongst them, the law of succession amongst 
Gentiles classifies them further, as sapindas 
and samanoducas. The first it treats as prior 
to the second, but excludes neither, within 
limits wide enough to include the present 
plaintiffs. 


As the plaintiffs then in this case 


show a common ancestor, a gotra, a commu- 


nity of family, a descent which extended to 
the deceased and themselves, they appear to 


satisfy every condition of the text, andas 


the decision appealed from proceeds upon 
the above grounds and strictly conforms to 
the language of the Mitacshara, it follows 
that if must be. affirmed unless it can be 
shown that the plain language of the 
Mitacshara has received some qualification 
by usage or judicial construction. 


- The decision of the present case does not 
require that the Court should distinguish 
sapinda from sapinda, nor 
Sapindas cease 


define where 
and samonaducas begin. 
This is not a case of priority between two 
persons claiming as heirs, or between two 
classes of heirs, it is one of asserted exclu- 
sion from inheritance raised by persons not 
competitors in the prescribed degrees of 
heirs. 

The question of preference is distinct 
from that of entire exclusion. When a ques- 
tion of preference arises, as preference is 
founded on superior efficacy of oblations, 
that principle must be applied? to the 
solution of the difficulty. It obtains pro- 
perly when a succession opens to a deceased, 
when the question mooted isa real one (at 
least in the contemplation of pious Hindoos), 
viz, who best can confer on the deceased 
and his ancestorg not fully benefited, the 
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benefits which the grades of oblations offer 
in differing degrees. Where no sexual or 
personal incapacity exists, no ground of 
entire exclusion from inheritance exists if 
the opposing parties confer inferior benefits, 
or benefits in equal degree only. In such a 
case what reason could justify a sentence of 
exclusion from inheritance on a claim to 
put a limitation on language which : declares 
the whole class heritable, and not simply 
some persons found in it? Where all the 
contending kindred are in an equal degree 
remote, and where the benefits conferred are 
equal, though slight, the principle of selec- 
tion founded on superior efficacy is inap- 
plicable to the solution of that question of 
precedence. 

Had a course of decisions, or had the 
actual practice of Hindoos confirmed the 
view, which some framers of genealogical 
tables appear to have taken of this subject, 
it would have been the duty of the Courts 
of Justice to interpret the language of the 
Mitacshara by the aid of this modern light : 
but'such is not the case, the weight of opinion 
and of decision is against the appeal. 


Tke Sudder Court observed that the judg- 
ment below had followed a case which had 
been overruled in two succeeding cases in 
the same Court. It treated the overruled 
case as one which broke in upon the unifor- 
mity of the law. The Sudder further sup- 
ported its opinion by. the authority of two 
ceases decided in the Privy Council. The 
case in the 4 Moore, p. 292,* was governed 
by the law of the Mitacshara, but the point 
as to the calculation of the degrees for 
which it was cited as an authority was 
rather assumed than decided, for the decision 
proceeded on the’ ground that the Bengal 
School was the ‘one to be followed in that 
case. Inthe casein 2 Moore, p. 132, the 
very passages of the Mitacshara, and that 





* Ranee Srimutty Dabea, appellant,—? W. BR, pe 4t, 


from Menu which has been. relied on in 
this case and in the Court of Appeal in 
India, referring to the “ seventh person” 
and the limits of the line of sapindas, received 
an authoritative exposition. That case, itis 
true, was one to which the doctrine of the 
Mithila School was applicable, but the inter- 
pretation of the text was unaffected by that 
distinction. 

If this last case be attentively considered, 
and the learned and elaborate opinion of 
Mr. Harrington be carefully studied, it‘ will 
clearly appear that the preponderance of the 
opinions of the various Pundits then con- 


-sulted, was greatly on the side of the literal 


construction of the Mitacshara. The judg- 
ment of the Privy Council concludes that 
the Bandhoos do not inherit “ till those on 
the father’s side to the seventh degree have 
been exhausted.” As the judgment is 
founded in a great degree on that of Mr. 
Harrington, and expresses no dissent from 
his method of arriving at the seventh person, 
by taking six degrees in the descending or 
ascending line, the Sudder Court was justi- 
fied in treating this point as settled by 
authority, and the plaintiffs. as Gentiles 
within the degrees, and so entitled to inherit. 
The Pundits may be taken as fair exponenis 
of the views of the Hindoo people on such 
subjects, and as the great majority of them 
supported the inclusive construction which 
ranks the descendants to the sixth degree 
amongst the class of sapindas, there is no 


.reason for supposing that the plain con- 


struction of the-language of the text of 
Menu, and of its authoritative comment, 
will clash with the religious feeling of 
Hindoos, l ' 


Their Lordships: are of opinion that the 
decision appealed from, on the . materials 
before the Court, on the issues in bar was 
correct, and they will humbly advise Her 
Majesty that the appeal be dismissed with 
costs. : 


-” 
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The 28th June 1870. 
Present: 


Lord Cairns, Sir James W. Colvile, the 
Judge of the High Court of Admiralty, 
Sir Joseph Napier, and Sir Lawrence 
Peel. 


Usufruct— Suit—Account. 


On appeal from the, High Court at Agra. 


Nawab Mahomed Ameenooddeen Khan, - 
| VETSUS 


Mozuffer Hossein Khan. 


Where a widow was put in possession of the proper- 
ty of her husband, in order to obtain by that possession 
payment of her dower (10,000 Rs.), and she, and after her 
death, lrer heir, continued in possession for 15 years, it 
was held that there was a very strong presumption that 
the dower was paid off: in a suit to recover possession 
of the property from the heir of the widow, the proper 
course would be to direct an account to be taken with a 
view to see if the dower had been paid; and in that 
event, to make the heir repay the difference; or if 
otherwise, to order plaintiff to pay the difference as 
tke terms of obtaining possession of the estate. 


In this case, so long ago as the year 1855, 
the widow, who has been termed in the pro- 
ceedings the Begum, was, by a decree of 
the Court, put into possession of the proper- 
ty of her husband, in order to obtain by 
that possession payment of her dower, which 
was fixed by the decree at a sum of rupees 
10,000; and she, during her lifetime, and 
after her death, her heir, who is the present 
appellant, have continued in possession of 
the property ever since that time. 


Whatever might have been the presump-" 


tion as to payment by means of possession 
at the end of a year or two years after pos- 
session was taken, certainly at the end of 
15 years there would be a very strong 


presumption either that payment of rupees. 


10,000 had been effected by means of the pos- 
session, unless (as does not appear to have 
been the. case) the value of the property was 
extremely inconsiderable, or, at all events, 
that justice would not have been done unless 
an acgount were taken for the purpose of 

Seeing whether, by means of possession, pay- 
ment had been effected. 
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Therefore, when the present plaint, out 
of which this appeal originates, was brought 
before the Court, the course to be taken, 
according to our ideas of what is proper to 
be done in such a case, would have been to 
have directed an account (which indeed 
was asked by the plaint), for the purpose 
of seeing what had been the amount of re- 
ceipts by the Begum and her heir during the 
time they were in possesion, and of finding 
whether she had in point of fact been over- 
paid her dower, and, in that event, making 
her heir repay the difference ; or, if it was 
found that she had beeu under-paid, to order 
the plaintiff in the suit to pay the difference 
as the terms of obtaining possession of the 
estate. 


Now, that has not been done; but the 
plaintiff has been ordered to pay the exact 
sum representing that proportion of the 
whole of the dower of the Begum which 
corresponds to the share of the estate which 
he claims. If an appeal had been brought, 
not by the appellant, but by the respondent, 
complaining that scant justice had been done 
by that form of decree, their Lordships 
would have been under the necessity of 
considering whether there had not been a 
miscarriage of the Court, and whether less 
of justice had been done to the plaintiffin 
India than ought to have been done to him. 


But no such appeal has been brought. 
The form of the decree abroad has dismissed . 
the whole of the plaint, except that part of 
it in respect of which relief has been given, 
and therefore has, in effect, dismissed the 
plaint so far as it asked for an account of 
mesne profits. 


There has been no appeal against that ; and 
their Lordships, with some regret, find that 
in disposing of this appeal, they are unable 
even toleave open the question of whether 
in India a decree could hereafter be made 
for an account of mesne profits. 
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But now, turning to the grounds of com- 
plaint made by the appellant with regard to 
this decree, their Lordships find them to 
be these. 


The appellant, in the first place, complains 
that this second suit was unnecessary ; and 
that the respondent, resting upon the former 
decree, the decree of 1855, might, on 
tendering his share @f the dower, without 
more, have obtained possession of his share 
. of thé estate, It is sufficient on that point 
to observe that when brought into Court, 
the appellant assumed no such attitude; on 
the contrary, he contested the whole right of 
the respondent ; and although if he had, upon 
being brought into Court, said to the respon- 
dent that the only complaint he had was 
that the suit was unnecessary, and that, on 
receiving his share of the dower, he would be 
ready to give up possession, such an argu- 
ment might have been urged now as that 
the suit was unnecessary, their Lordships 
think, that after the resistance offered by 
the appellant to the suit in India, it is 
impossible for him now to take an objection, 
which, after all, is only an objection on the 
score of costs. 


The next objection is of the same kind. 
The appellant complains that before institu- 
ting this suit, the plaintiff in the suit should 
have settled with the Government, or the 
agent of the Government, the question whe- 
ther there had been any confiscation of the 
property of this respondent. ‘That, again, 
is simply a question of costs. It is simply 
that a plaint with a greater amount of costs 
has been thrown upon the appellant, than 
would have been thrown upon him if these 
preliminary proceedings had been taken. 
Their Lordships are not prepared to say 
that the form adopted was an improper form, 
or that it was by any means inconvenient in 
proceeding for the recovery of this property 
in the same suit, to call on the Government 
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collector to clear away any cloud upon the 
title that might exist by reason of the argue 
ment, that the confiscation awarded against 
Hossein Khan might extend to the property 
of the present respondent, 


The next objection made by the appellant 
is that the money—the rupees 3, 750—was not 
tendered before this suit was instituted. Their 
Lordships think that the decree has done full 
justice to the Appellant on this score. The 
decree has ordered payment to be made as 
the terms of the respondent obtaining pos- 
session of the property. Then as to the claim 
for some expenditure ‘upon a mosque, that 
was hardly urged at the Bar before their Lord- 
ships; and no right whatever is shewn to add 
that sum by way of charge upon the estate 
before the estate is given up. ‘Then as re- 
gards the two villages, which, it appears, 
were given. to the present respondent by the 
Begum, it is said that those villages ough 
to have been taken into account in diminu- 
tion of the share of the property awarded 
Their Lordships 
are unable to see how that could properly 


now to the respondent. 


be done. It is scarcely credible to suppose 
that when those two villages were made 
over by the Begum to the present respond- 
ent, the Begum intended to make them over 
simply as liberating them from her claim 
and security for dower, for that is the result 
that would arise from the view taken by 
the appellant. They were made over by 
the Begum to the respondent, apparently, 
by way of gift; and if so, they must have 
been, made over, not out of the portion in 
dispute, but out of the other portion of the 
estate-to which the Begum was entitled. 


Under these circumstances, their Lord- 
ships are of opinion that the appeal fails on 
all the grounds urged by the appellant, and 
all they can do with it is humbly* to recom- 
mend, Her Majesty to dismiss it with : 
costs. - i 
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The 12th July 1870. 


Present: 


The Master of the Rolls, Sir James W. 
Colvile, Sir Joseph Napier, and Sir 


Lawrence Peel. 


Furdah woman—DPeed—Death-bed 
disposition. 


On Appeal from the High Court at ` 


Caleutta.* 
Grish Chunder Lahoree 
VETSUS 


Mussamut Bhuggobutty Debia and others. 


Where a deed purports to have been executed by a 
purdah woman, the Court should see that it was fairly 
taken from her, and that she was a free agent and duly 
informed of what she was about, When the dis- 
position is in the nature of a death-bed disposition, 
the Court that upholds it ought, from whomsoever it 
proceeded, to be satisfied that it was the free voluntary 
act of the party by whom it purports to have been exe- 
cuted and expresses his real intention, l 


‘Tie appellant in this case is the heir-at-law 
of Sarodapershad, who was the adopted son 
and heir of Kali Kant Lahoree. The respon- 
dents are the -sisters of Mirnamoye Debia, 
deceased, who. was the widow of Kali Kant. 
The suit which has given rise to this appeal 
wasa suit in the nature of an ejectment 
brought by the respondents, claiming under 
a deed of gift from Mirnamoye, to recover 
from the appellant three several parcels of 


land. Their case was that these lands, which, : 


on three different occasions, had unquestion- 
ably been purchased in the name of 
Mirnamoye, were part of her stridhun or 
peculiar property; that she had, therefore, the 
power of disposing of them, and had effectu- 
ally exercised that power by the deed of gift 
in question. The case of the appellant was 
that the lands, though purchased in the name 
of Mirnamoye, were purchased by Kali Kant 





* Fronethe judgment of L, S. Jackson and Levinge, 
oJ. Ja dated 8th December 1863, passed in Regular 
Appeal No, 227 of 1862,—not reported, 


THE WEEKLY REPORTER, 


Couneil. | 7 





with his own funds in the name of his wife, 
and formed part of his ostate in which, under 
bis will, she had only a life-interest; and 
further that the alleged deed of gift was eithor 
a forgery, or, having been procured from 
Mirnamoye by the fraud and contrivance of 
her brothers, was not an effectual disposition 
of the property. It lay, therefore, upon the 
respondents, who was seeking to disturb the 
possession of the appellant, to establish both 
that the property was the stridhun of 
Mirnamoye and that she had effectually 
conveyed it by this degd of gift. If cither 
of these issues be determined against them, 
it follows that, on the death of Mirnamoye, 
the title to the lands in question passed to 
Sarodapershad, who was the heir-at-law of 
both his adoptive father and his adoptive 


. | mother ; and that the appellant as his heir is 


entitled to retain possession of them. Both 
issues were however determined, first by 
Zillah Court, and afterwards on appeal by 
the High Court, in favour of the respondents ; 
and the present appeal is against those deci- 
sions. 


There Lordships are of opinion that, upon 


the evidence before them, they ought not to 


disturb the finding of the Courts below upon 
the first of these questions. They do not 
adopt all the reasons assigned by either Court 
for coming to this conclusion. They de- 
sire to state in particular that they are not 
satisfied that the 20th and 21st Sections of 
Act 1 of 1845 raise a presumption of law 
fatal to the case of benamee purchase set up 
by the appellant ; and they observe that this 
objection, if well founded, would at most 
apply only to one of the three parcels of land 
in dispute (Somashpara); and not, as is 
stated by the learned Judges of the High 
Court, “to all the denominations of lands 
claimed by the defendants.” They find, 
however, that Mirnamoye has certainly some 
stridhun. They find that Kali Kant ïn his 
life-time solemnly and deliberately admitted 
that these purchases were made out of her 
funds, and for her benefit as well as in her 
name. The evidence no doubt fails to show 
satisfactorily that her peculiar funds amounted 
to a sum which would cover all the purchases 
which she is said to have made, But it 
cannot he said conclusively to prove the 
contrary. 


Again, though the extracts from Kali 
Kant’s books afford some evidence in support 
of the allegation that these purchases were 
made out of his funds, and were therefore 
presumably taken benamee for him, they are 
not absolutely conclusive. Their Lordships 
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are unable to say how the separate funds of 


the husband and wife may have been inter- 
mixed by them. We know by his own 
statement that he did on one occasion take and 
employ 8,000 rupees belonging to her. It 
seems, therefore, to their Lordships that this 
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by inadvertence taken for granted that the 
conveyance was not denied, and had ` passed 
no opinion except inferentially on its validity. 
But instead of sending the case back for 
the trial of the issue on which the Court of 
first instance had thus failed to pass any 


evidence cannot fairly be taken to outweigh | satisfactory judgment, the learned Judges of 


the positive admissions of Kali Kant himself. 
It is argued, however, that credit is not to be 
given to those admissions, because they may be 
assumed to have been made falsely, with the 
object of defeating the claim. of the present 
appellant to share in the self-acquired property 
of Kali Kant, including these parcels of land. 
But looking to the remarkably fair and open 
character of the pleadings in which the state- 
ments in question. were made, and consider- 
ing that the defence of Kali Kant (a defence 
which proved successful) was that the plaint- 
iff in that suit (the present appellant) was 
not entitled to share in any part of his self- 
acquired property, whether held benamee or 
otherwise; and that those pleadings admitted 
that some of the purchases then in question 
had been taken benamee ; their Lordships feel 
that they would not be warranted by the 
evidence before them in imputing to Kali 
Kant that he had been guilty in a judicial 
proceeding of deliberate falsehood. It is, 
therefore, unnecessary to consider how far a 
‘Court of Justice is at liberty to disregard 
admissions so made in favour or for the bene- 
fit of a person claiming as the heir of him by 
whom they were made. 


Assuming, then, that the Courts below 
have correctly found that the property in 
question was the stridhun of Mirnamoye, their 
Lordships have to consider whether the re- 
spondents have established that the deed of 
gift was, under the circumstances of its exe- 
cution, a valid disposition of it in their 
favour. ' 


Tt cavnot be said that this issue has been 
fully or satisfactorily tried in the Courts 
below. It does not appear on the record 
whether there was any formal sottlement of 
the issues; or, if there was any, In what 
terms this particular issue was framed. The 
statement of the Zillah Judge that the con- 
veyance by Mirnamoye to her sisters is not 
denied by the defendant, implies either that 
he mistook the effect of the defendant’s 
written statement, which unquestionably dis- 
puted the validity of the deed, or that he 
never addressed his mind to try an issue on 
. which nevertheless both sides had put in a 
considerable amount of evidence. The 
Appellate Court observed on this part of the 
case that the Judge belogy had apparently 


the High Court proceeded to dispose of if on 
the evidence which had been taken in the 
Court below. It follows, therefore, that the 
only Court which has really tried the question 
was equally with their Lordships under the 
disadvantage of having to determine it on. the 
written depositions, and without an opportu- 
nity of seeing the witnesses. 


What are the undisputed facts of the 
transaction? About the end of May 1856, 
Mirnamoye, labouring under the disease of 


-which she died, left her house in Rajshahye, 


and went for the sake of medical advice to 
Shoyabad near Moorshedabad, where she took 
up her residence in the house of the Pundit 
Gobind Kant. She was accompanied -by her 
sisters (the defendants), her dewan, Krisho- 
nath Sannyal, and other servants. Early in 
the following July, her brothers, Ram Kristno 
and Doorgadoss Chowdhry, came to her from 
Rajshahye. The hibba, or deed of gift, bears 
date the 16th, and was produced for registra- 
tion on the 18th, and actually registered on 
the 19th of July under a mooktearnamah 
purporting to have been executed by her 
contemporaneously with it. Early in August 
1856, other mooktearnamahs and a petition 
purporting to have been also executed by 
Mirnamoye were produced; the first in the 
Collectorates of Rajshahye and Bogra; the 
last in the Court of the Judge of Zilldéh 
Rajshahye. Their object .was to give 
publicity to the hibba, and to cause the 
properties comprised in it to be transferred in 
the books of the Collector into the names of the 
respondents. The Zillah Authorities required 
that these documents should be verified. 
On their requisition the Principal. Sudder 


.Ameen of Moorshedabad appears to have sent 


a .paishkar. to take Mirnamoye’s deposition 
at the house of the Pundit, and on his report 
to have declared them to have been verified: 
The order to that effect: was passed on the 
19th of August, and on the 25th of August 
1856 Mirnamoye- died. Nothing further 
was done between these dates to. give effect 
to the hibba, or deed of gift. After her death 
the validity of the deed, as well as the power 
of Mirnamoye to dispose of the property, was 
disputed by the’ guardian of Sarodapershad, 
anda contest for the mutation of nates was 
carried on in the Revenue Courts, which wase 
finally determined by the Board of. Revenue in 
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favour of Sarodapershad whose possession was 
confirmed, the respondents being left to assert 
their title by a regular suit in the Civil 
Court. 


’ Their Lordships now proceed to consider 
more particularly the evidence by which the 
respondents have attempted to prove the due 
execution of.the hibba by Mirnamoye. Their 
principal witnesses are the Pundit Govind 
Kanto, whom the learned Judges of the High 
Court seem to have considered a respectable 
witness, the dewan, and Ram Kristno Chow- 
dhry, one of the brothers of Mirnamoye. The 
Pundit seems now to be employed as .Pundit 
in one of the Civil Courts; but.at the date of 
‘the transaction he did not hold that office, but 
stood in some kind of spiritual relation to the 
two brothers (the Chowdhries), they being 
his “ Jujman.” His story is that early in 
July 1856, Mirnamoye expressed to him an 
intention to give allthe property over which 
she had a disposing power, to her brothers; 
and desired him to write to thom and request 
them to come to Shoyabad, He did so write, 

` but the letters are not produced. He goes on 
to state that Ram Kristno came to the place 
several days before Doorgadoss, who accounted 
for the delay in ‘his coming by saying that it 
had been occasioned by his having caused a 
draft of the instrument for which he had been 
brought to be prepared at Rampoora. 


From the cross-examinaton of the Pundit 
it appears that finally Mirnamoye was made 
to execute two hibbas, viz., the one in question 
in this suit, and one by which she gave other 
part of her stridhun to her brothers in the 
names of their wives; that the actual form of 
this disposition, varying as it did from the 
intention said to-have been expressed by her 
to the Pundit, was prompted by the brothers, 
one of whom brought the drafts from which 
the instruments executed were prepared with 
him. He also states a conversation which 


supports the allegation of the defendant, that. 


the gift in question, though nominally made 
to the sisters, was for ‘the brothers. To the 
actual execution of the instrument this witness 
does not speak. He accounts for his absence 
by saying that he was suffering from fever, 
and unable to bear the press of the crowd 
which assembled on that occasion; that he re- 
tired to the house of one Prem Baboo, situat- 
ed at a short distance from his own, and was 
informed from time to time of what was go- 
ing on by hie disciples; that he made one short 
_ Visit tetfis own house, whore he saw tho de- 
ewan writing with stamped paper belorè him, 
but could not stay there. 
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Their Lordships are compelled to say that 
this absence of the Pundit begets a suspicion 
in their minds, which the story told by him of 
its cause does not dispel. Itis by no means 
improbable that a person in a respectable 
position in life, knowing that a deed was 
about to be unfairly obtained, would take 
care not to be personally present, and would 
contrive to give only such corroborative evi- 
dence of the transactionas he might think he 
could safely give. In the present instance, 
the only legal proof which the Pundit gives of 
the actual execution of the document, is the 
subsequent and verbal admission of Mirna- 
moye Dabee in a conversation with him. 
The learned Judges of the High Court laid 
some stress on this admission. But their 
Lordships need not remark upon the danger of 
trusting to that kind of evidence, unless the 
witness is wholly above suspicion. 

Doorgadoss Chowdhry deposes that he has 
no interest in the deed of gift, and treats it 
as made for the benefit of the respondents. 
He does not confirm the account given by the 
Pundit of the change of intention on the part 
of Mirnamoye ; he doesnot speak of having 
brought any draft with him, or give any ac- 
count of the preparation of the deed, or show 
how it came to be made in the names of the 
two sisters; or who gave the instructions 
for it. 

The dewan who wrote the hibbanamah says 
that the gift was intended to be in favour of 
the brothers; that he cannot tell why it was 
executed in the names of the sisters ; and he 
does not state from what draft or under whose 
instructions he wrote the deed in the form in 
which if was executed. He says that the rc- 
spondent Ram Soondery put Mirnamoye’s seal 
to the document at her request. The brother 
and the subscribing witnesses say that Mirna- 
moye sealed it herself. 

Of the testimony of the subscribing wit- 
nesses if is unnecessary to speak at length, 
They ‘are either cultivators living at a dis- 
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tance from the place of execution, or menial 
' servants. It is not satisfactorily explained 
why some of them were there at all. And 
the testimony of the dewan makes it, to say 
the least, extremely doubtful whether ‘they 
were in fact there; and whether, according to 
a reprehensible practice not uncommon ‘in 
India, their names were not afterwards written 
on the deed. Only one of them professes to 
have written his ow name. They were not 
examined when, the deed was registered, and 
the subscribing witnesses who were then ex- 
amined were not produced at the trial of this 
cause. Some.of them speak of Mirnamoye 
„as present in the verandah amidst a crowd of 
men, giving “her own instructions and de- 
scribing theproperty verbally, and personally 
asking the witnesses to become subscribing 
witnesses. 

Tt is further to be observed that, although 
the Pundit says he heard of the execution 
from the Kobiraj and other respectable per- 
sons, and although Doorgadoss names ‘several 
persons far more respectable in station than 
the subscribing witnesses as present at the 
oxecution, none of those persons either sub- 
scribed the instrument or have given their 
testimony in support of it. Again, if it had 
been clearly proved by the officer sent to 
verify the execution of the mooktearnamahs 
by Mirnamoye that she had acknowledged 
those instruments to be hers, that would have 
been ‘an important corroboration of tho re- 
spondent’s, case. But that officer 
called as a witness; his actual report is not 
forth-coming ; and the testimony of the dewan 
leads to the conclusion that he performed his 
duty in the most perfunctory mannor and 
was satisfied on the report of a maid-servant, 
not called or examined, that Mirnamoyce had 
admitted the exccution of the mooktcarna- 
mahs. 

Is then the evidence adduced by the rce- 
spondents, and considered without references 
to any conflicting testimony on the part of 


was not 
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the appellants, sufficient to establish the due 
execution of this deed of gift? Their Lord- 
ships, differing respectfully from the Judges. 
of the High Court, have come to the conclu- 
sion that it is not. l 

The disposition ıs one by a purdah woman,. 
made not very long before her death and 
whilst she was labouring under a mortal dis- 
order. Their Lordships consider that it is not 
open to the objection of inofficiousness. Her 
preference of her own blood relations to a son 
adopted by her husband, and otherwise provi- 
ded for, was not unnatural. But this Com- 
mittee and the Courts in India have always 
been careful to see that deeds taken from 
purdah women have been fairly taken; that the 
party executing them has been a free agent, 
and duly informed of what she was about. 
Again, when the disposition, as in this case, is: 
in the nature of a death-bed disposition, the 
Court that upholds it ought, from whomsoever 
it proceeded, to be satisfied that it was the 
free voluntary act. of the party by whom it 
purprots to have been exccuted, and expresses 
his real intentions. Inthe present case the 
respondents’ evidence is conflicting as to tho- 
party intended to be bencfited, and leaves it 
uncertain, to say the least, what were the 
instructions for the deed and from whom 
those instructions emanated. Evidence so 
untrustworthy, so uncertain, -and so conflict 
ing, is not such as enables their Lordships to 
declare affirmatively that the hibba was in 
any sense the act and deed of Mirnamoye, or 
even that she herself put her hand, and 
seal to it 

Their Lordships, therefore, have come to the 
conclusion that the respondents having failed 
to prove a material link in the title upon, 
which alone they can recover, the decrees 
under appeal ought to be reversed, the suit 
dismissed with costs in the Courts below, and 
that the respondents should pay tle costs of 
the appeal. And they will humbly advise 
Her Majesty accordingly. f 


“ | 
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The 11th July 1870. 
Present: 


Sir James W. Colvile, Sir Joseph Napier, 
Lord Justice James, and Sir Lawrence 
Peel. 


Alluvion lands — Accretion—Regula- 
tion RI of 1825. 


On Appeal from the High Court at Cal- 


culta.” 
Lopez 
VETSUS 


Muddun Mohun Thakoor and others. 


Plaintiff sued for the recovery of alluvion lands which | 
originally formed a portion of hisestate, which had been, 
washed away by the Ganges, but which subsequently re- 

. formed. ‘The defendants relied on Section 4 Regulation 
XT of 1825, and contended that the plaintiff’s land hav- 
ing been wholly submerged so as to make the defend- 
ants’ land the river boundary, the subsequent recession 
of the river caused a gradual accession to their land, . 
and an increment by annexation to their estate, not- | 
withstanding that the land has been re-formed on the 
ascertainable and ascertainec site of the plaintiff's One 
zah. ; 


Hewp that Section 4 did not apply to this case, and 
that that Section refers only to cases of gain by acqui- 
sition by means of gradual accession, to the gain which 
an individual proprietor might make from what was 
part of the public territory, not from a private person's 
property. 


Romanath Thakoor versus Chunder Narain Chowdhry, 
(Marshall, p. 136), approved, and 3 Weckly, Reporter, 
Civii, p. 51, disapproved. j 


Tar plaintiff in this case, Felix Lopez, 
was the proprietor of a very considerable 
estate, a mouzah, on the banks of the 
Ganges, By the year 1840. by reason of 
the continued encroachment of that river, it 
was wholly submerged, and it was, to adopt 
an expression used in this class of cases in 
India, ‘‘diluviated ;” that is, the surface 
soil, the culturable soil, was wholly washed 
away. After the lapse of some years, and 
after one temporary recession and re-encroach- 
ment which has occurred in the interval, the’ 
water has ultimately retired, and the land, 
having been for some time in a state de- 
scribed as admitting of only temporary ` cul- 
tivation by hand-sowing, has become hard 
and firm soul, capable of being cultivated in 
the usual manner. The plaintiff says, 
t This was my property. The Ganges, which 
“ swallowed it, has again yielded it up, and 
‘- I claim my property, which, having been 
“ buried and lost to sight, has again re- 


“ appggped.” 


* From the judgment of E. Jackson, and Glover, J. J., 
n Regular Appeal No, 126 of 1865, dated 28th Novem- 


. 
1 
Aan RATEL 


\—not reported, 
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The rule of the English Law applicable to 
this case, is thus expressed in a work of great 
authority (Hale, ‘‘ De Jure Maris,” p. 15) :— 
“ If a subject hath land adjoining the sea, 
‘and the violence of the sea swallow it up, 
“ but so yet that there be reasonable marks 
“ to continue the notice of it, or though the 
’C marks be defaced, yet if by situation and 
“ extent of quantity and boundary on the 
“ firm land, the same can be known, or it be 
“by art or industry re-gained, the ` subject 
« doth not lose his prop@rty. If the marks 
‘remain or continue, or the extent can 
« reasonably be certain, the case is clear.” 
And in another place, p. 17, he writes thus :— 
« But if it be freely left again by the reflux 
‘¢ and recess of the sea, the owner may have 
“ his land as before, for he carinot lose his 
“í property of the soil, although it for a time 
“ becomes part of the sea and within the 
‘admiral’s jurisdiction while it so con- 
tinues.” _, 


This principle is a principle not merely of 
English Law, not a principlo peculiar to any 
system of Municipal Law, but it is a princi- 
ple founded in universal law and justice; 
that is to say, that whoever has land, where. 
ever it is, whatever may,be the accident to 
which it has been exposed, whether it be a 
vineyard which is covered by lava or ashes 
from a volcano, or a field covered by the sea 
or by ariver, the ground, the site, the pro- 
perty, remains in the original owner. 


There is, however, another principle re- 
cognized in the English Law (derived from 
the civil law), which is this,—that where 
tbere is an acquisition of land from the sea 
or a river by gradual, slow, and imperceptible 
means, there, from the supposed necessity 
of the case, and the difficulty of havine to 
determine, year by year, to whom an inch, or 
a foot, or a yard belongs, the accretion by 
alluvion is held to belong to the owner of 
the adjoining land (Lord Yarborough’s case, 
2 Bligh, N. s, 147). And the converse of 
that rule was, in the year 1839, held by the 
English Courts to apply to the case of a si- 
milar wearing away of the banks of a navi- 
guble river, so that there the owner of the 
river gained from the land in the same way 
as the owner of the land had in the former 
case gained from the sea (the Hull and Delby 
Railway case, 5 Meeson and Welsby, 327). 
To what extent that rule would be'carried in 
this country, if there were existing certain 
means of identifying the original bounds of the 
property, by landmarks, by maps, or by a 
mine under the sea, or other means of that 
kind, has never betn judicially determined. 
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The principle of law, so far as relates to ac- 
eretion, has, to some extent, been made part of 
the positive written law of India, and it is on the 
operation of such positive written law that the 
defendant’s case is based. This law is to be 
found in the Regulation No. XI of 1825, a Re- 
gulation for carrying out the rules to be ‘ob- 
served on the determining of claims to lands 
gained by alluvion or by the dereliction of 
a river or the sea. There isa recital in that 
Regulation as to disputes which had arisen 
with regard to such Aaims, and the necessity 
of having some definite rule laid down with 
regard to several matters, only one of which 
is material or relevant to the present case; and 
thatis the case provided for by the 4th Section 
of the Regulation. By that Section it. is 
provided that{“ when land may be gained by 
‘‘oradual accession, whether from the recess 
‘cof a river or of the sea, it shall be con- 
‘¢sidered an increment to the tenure of the 
« person to whose land or estate it is thus 
‘annexed, whether the land be held imme- 
‘diately from the Government or from any 
“ intermediate landowner.” ) And the defend- 
ants’ contention is, that the plaintiff's land 
having beeen wholly submerged, so as to make 
‘their (the defendants’) land the river bound- 
ary, the subsequent recession of the river has 
caused a gradual accession to their land, and 
an increment by annexation to their estate, 
notwithstanding that the land has been re- 
formed on the ascertainable and ascertained 
site of the plaintiff’s mouzah. 


(It isto be observed, however, that that 
Clause refers simply to cases of gain—of ac- 
quisition by means of gradual accession. 
There are no words which imply the confisca- 
tion or destruction of any private person's 
property whatever. (If a Regulation is to be 
-construed as taking away anybody’s property, 
that intention to take away ought to be ex- 
pressed in very plain words, or be made out 
by very plain and necessaary implication. 
[he plaintiff here says—“I had the pro- 
“ perty. It was my property before it was 
“covered by the Ganges. It remained my 
“ property after it was submerged by the 
« Ganges. There was nothing in that state 
‘of things that took it from me and gave it 
“cto the Government. When it emerged 
‘there was nothing that took it from me and 
‘gave it to any other person.” And in an- 
swer to such a claim it would certainly seem 
that something more than mere reference to the 
acquisition of land by increment, by alluvion 
or by what other term may be used, would be 
required in order to enable the owner of one 
property to take property which had been | 
legally vested in another. e 
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In truth, when the whole words are looked 
at, not merely of that Clause, but of the 
whole Regulation, it is quite obvious that 
what the then legislative authority was deal- 
ing with, was the gain which an individual 
proprietor might make in this way from that 
which was part of the public territory, the 
public domain not usable in the ordinary sense ; 
that is to say, the sea belonging to the State, 
a public river belonging to the State: this was 
agift to anindividual whose estate lay upon 
the river or lay upon the sea, a gift to him of 
that whicb, by accretion, became valuable © 
and usable out of that which wasin a state 
of nature, neither valuable nor usable. 


And on the very words of ‘the Section it- 
self, if the ownership of the submerged site 
remained as it was (and there seems nothing 
to take it away), it is difficult to see why a 
deposit of alluvion directly upon it is not at 
least as much an accretion and annexation 
vertically to the site; as it would be an accre- 
tion and annexation longitudinally to the 
river frontage of the adjoining property. 


(If we had then to consider the question 
for the first time, we should have come to the 
conclusion that the 4th Section did not go- 
vern the case, and that the question would 
have to be determined by the general prin- 
ciples of equity, to which all cases not in 
terms provided for are referred by the 1]th 
Section. } Those principles would not give 
the plaintiff’s property to the defendant. 
But the question is not raised for the first 
time.(, The very point came for consideration 
in India before a Court comprising Sir Barnes 
Peacock, Mr. Justice Bayley, and Mr. Justice 
Kemp ;* and after full consideration, it was 
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* The 11th September 1862. 
Present : 


The Hon'ble Sir Barnes Peacock, Kè, Chief Justice, 
and the Hon’ble H. V. Bayley and. F. B. Kemp, 


. Judges. 


Case No. 42 of 1862. 


Regular Appeal from the decision of. the Principal 
Sudder Ameen of Rajshakye. 


Ramanath Thakoor and others, Appellants, 
VErSUS . 
Chundernarain Chowdhry, Respondent. 


Peacock, C. J.—WE are of opinion that the word 
‘¢ rained ” in Section 4 Regulation XI of 1825, does not 
extend to cases of land washed away and afterwards 
re-formed upon the old site which can D®wgjearly re- 
cognized. In such a case, we think the land®formed 


by accretion on the old recognized site remains the, . 


property of the owner of the original site, It never 


could haye been intended that where the surfaca_of_an. 
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decided that lands washed away and after- 
wards re-formed on an old site, which could 
be clearly recognized, are not lands gained 
within the meaning of Section 4 Regulation 
XI of 1825, viz., they do not become the 
property of the adjoining owner but remain 
the property of the original owner. > 


wiAnd the same point arose in a case in this 
Court of Mussamut Imam Bandi and Wajid 
Ali Khan, appellants, and Hurgovind Ghose, 
respondent, reported in 4 Moore’s Indian Ap- 
peals.f It is there said,—‘‘ The whole of the 
district adjoining the land in dispute, as well 
“ as that land itself, is flat and very liable to 
“c be covered or washed away by the waters 
“of the Ganges, which river frequently 
“ changes its channel. The land in dispute 
“was inundated about the year 1787; it 
**remained covered with water till about 
“©1801, and then became partly dry, until 
“ in the year 1814 it was again inundated. 
«c Afer this period it once again re-appeared 
“ above the surface of the water; and by the 
“t year 1820 it become very valuable land.” 
That is a state of things very singularly like 
what has occurred in this case. 





estate is washed away, and the lower portion of it is 
covered with water and formed into a portion of the 
bed ofa river, the ownership of that portion of the 
estate which has became inaccessible in consequence 
of its being covered with water should be lost, and 
that when the surface is re-formed, it should become 
the property of an entirely different owner, because he 
may happen to be the owner of the estate adjoining, 
If such were the case,if A had an state between a 
river and the estate of B, and A’s estate were washed 
away, leaving B’s estate adjoining the river, B 
{would become the owner of A’s estate if it should be 
gradually re-formed on theold site. Such a case would 
not fall within Clause 2 Section 4, but it wonld fall 
‘within the same principle. The cases in Clause 2 are 
given only as examples, and notas the only cases in 
which land acquired by accretion can be clearly recog- 
nized as having been formed on the site of an old es- 
tate. The principle is that where the accretion can be 
clearly recognized as having been re-formed on that 
whicb formerly belonged to a known proprietor, it shall 
remain the property of the original owner. This is 
founded on general principles of equity and justice, 
which are the principles recognized by the 5th Clause. 
We think Clause 1 Section 4 applies only to cases of 
land gained, that is to say, formed upon a site which 
cannot be recognized as that of any former proprietor. 
The case must be remanded to be tried with reference 
to the above remarks, 


The compensation referred to as given by Act IX of 
1847 is merely a diminution of the amount payable to 
Government as revenue, but this would be no compen- 
sation toa man the whole of whose estate has been 
washed away, if when re-formed it is to belong toa 
different proprietor. He will have to pay no revenue ; 
but he will'‘have no estate. We may remark that in this 
case the plaintiffs do not rely solely upon the fact of 
re-formation, but they claim at least some portion of the 
land re-formed by accretion as being annexed to their 
estate. Thig point will also have to be determined. 
Ord tt this case be remanded and tried de novo 
upon fhe merits with reference to the above remarks, — 
e Bilarshall, page 136. s 
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In that case it was held as follows:— 
“ The question then is, to whom did this 
‘‘ land belong before the inundation ? Who- 
“t ever was the owner then, remained tho 
‘‘ owner while if was covered with water and 
“€ after it become dry.” } 


This authority appears to their Lordships 
conclusive in the present case, 


In a subsequent case, however, (attemonce 
Dossee versus. Ranee Monmohinéé Dabee, 
‘ Weekly Reporter,’ 26éh May 1865,*) it was 
held by a Court comprising Justices Trevor, 
Loch, Bayley, and Morgan, that allgradual ac- 
cessions from the recess of a river or the sea are 
an increment to the estate to which they are 
annexed without regard to the site of the in- 
crement, and a distinction was taken between 
the two cases; and it seems to have been con- 
sidered that the former case did not apply to 
any case where the property was to be consi- 
dered’ as wholly lost and absorbed, and no part 
of the surface remained capable of identifica- 
tion; where there was a complete diluviation 
of the usable land, and nothing but a useless 
site left at the bottom of the river. Their 
Lordships, however, are unable to assent to 
any such distinction between surface and site. 
The site is the property, and the law knows 
no difference between a site covered by water 
and a site covered by crops, provided the 
ownership of the site be ascertained. 


Their Lordships, however, desire if to be 
understood that they do not hold that proper- 
ty absorbed by a sea or a river is, under all 
circumstances, and after any lapse of time, 
to be recovered by the old owner. It may 
well be that it may have been so completely 
abandoned as to emerge again, like any other 
derelict land, into the public domain, as part 
of the sea or river of the State, and so liable 
to the written law as to accretion and annex- 
ation. 


But in this case not only did the parties 
themselves take the proper, prudent, and 
honest means of preventing the necessity of 
any, dispute arising by interchanging the 
Tanabundee which has been putin evidence, 
but the plaintiff, as between him and the 
State, did also take the most effectual means 
in his power (having the description and 
measurement of the submerged mouzah 
recorded, and continuing to pay rent for it) 
to prevent the possibility of any question of 
dereliction or abandonment being raised 
against him. Their Lordships are, therefore, 
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of opinion that the property now being capa- 
ble of identification by means of that Tana- 
bundee and otherwise, the property having 
been the property of the plaintiff when it 
was submerged, never having been abandoned 
or derelict, having now emerged from the 
Ganges, is still his property; and they will. 
therefore recommend to her Majesty to reverse 
the decision of fhe Court- from which the 
appeal has come, to affirm the decision of the 


PrincipelSudder Ameen, and that the costs. 


of the litigation both below and here hould 
be given to the appellant, the paint} 





The 12th July 1870. 
Present: 


The Master of the Rolls, Sir James W. Col- 
vile, Sir Joseph Napier, and Sir Lawrence 
Peel. 


Benemee transactions—Succession. 


On Appeal from the late Sudder Court at 
Agra. 


Nawab Azimut Ali Khan 
VETSUS 


Hurdwaree Mull and others. 


The law as to benamee conveyances taken by a 
father in the name of a son, whether in Hindoo or 
Mahomedan families, should be considered in all Courts 
in India as conclusively settled by the decision of the 
Privy Council in Gossain and Gossain, 6 Moore. 


That case, however, was not applied to the present 
case in which it was found that a father, who had pur- 
chased property with his own funds, had had the con- 
veyance drawn up in his son's name with a view to af- 
fect the interests of his daughters and to vary the rule 
of succession between sons and daughters in his family. 


Tue Nawab Rooknoodowlah, the original 
appellant, has died pending this appeal, 
and is now represented by his son, the 
Nawab Azimut Ali Khan. The original ap- 
pellant will, to prevent confusion between 
them, be called the Nawab in the observa- 
tions of their Lordships on this case. This 
appeal is brought from a decisiowof the late 
Sudder. Dewanny Adawlut at Agra, affirming 
a decree of the Judge of the Zillah Saharun- 
pore, who bad affirmed on appeal to him a 
decree of the Principal Sudder Ameen of 
that place, dismissing the suit of the Nawab 
against the present respondents. 


by trade bankers, were 
creditors of a deceased sou of the Nawab, 
named Ruhmut Ali Khan. The debt was 
evidenced by an instrament in writing 


The respondents, 
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"ta the usual form there of a bond; but 


this instrument does not appear to have- 
been a mortgage bond hypothecating any 

property of the debtor. , The respondents- 
obtained a decree in the Civil Court of 
Saharunpore for the amount of their demand 

against Ruhmut, who died before execution 

was had on that decree. The respondents, 

after the death of Ruhmut,. proceeded, agree- 

ably to the law and practice of the Court, to 

attach the property of their debtor, in order 

to obtain payment of their debt. They 

weve proceeding to bring to sale the pro- 
perty which is the subject of the present ap- 

peal, when the Nawab intervened in the ex- 

ecution proceeding as an objector, claiming: 

the whole property as his own absolutely,. 

and stating the deceased Ruhmut to have: 
been merely a fictitious or benamee-holder of 
the property for his father, the Nawab. The 

Judge of- that Court, for reasons which 

it is unnecessary here to state or consider, re- 

fused to allow the Nawab to proceed on 

that objection, and referred him to a regular 

suit. ‘Che Nawab accordingly preferred his: 
claim by a civil suit against the respon~ 

dents, viz., the original. suit before: referred: 

to, in the Court of the Principal Sudder 
Ameen of Saharunporo. ‘The properties: 

sought to be recovered are named respec- 

tively Bhensee and Babree. 


The whole contest in this suit was whe- 
ther Ruhmut held these properties benamee: 
for the Nawab. No’ case was made by the 
Nawab-that the son had a postponed interest 
or estate in the property. Sucha case, ever 
‘f substantiated, would not have enabled the 
Nawab, as an opponent of the sale, to defeat 
by intervention the claim of the ereditors 
wholly. The ordinary mode of conveyance 
under sach a judicial sale, viz., of the right, 


title, and interest of the debtor, would have 


enabled the creditors to realize their debt or 
some portion of it by a sale of the interest, 
whatever it might prove to be. The Nawab 
‘nstituted no suit to protect any alleged life- 
interest in himself against a title derived 
under the judicial sale. The Court, there- 
fore, hadin the Nawab’s suit simply to 
decide whether he had proved his son 
Ruhmut to have been from the time of the 
conveyance to Ruhmut until the death of 
the latter a benamee-holder of these pro- 
perties for the Nawab. 


The title to Bhensee was one derived 
originally by mortgage. The pais Sia 
Ali mortgaged this with fifteen other mo zahs: 
to one Bhuwanee Pershad for a certain 
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sum, which, by a second advance and charge, 
amounted to 26,400 rupees. Bhuwanee Per- 
shad, as the Nawab alleged, gub-mortgaged 
the whole sixteen mouzahs to him for the 
same sum; and he, according to his statement, 
had the conveyance taken benamee in thie 
name of two of his infant sons, of whom 
Ruhmut was one. The other of these two 
sons died young; on his death, the Nawab, 
who was his heir, substituted another son. 
This son died young, unmarried, nnd without 
issue; his father was his sole heir. The 
interest therefore of Ruhmut, if real, was to 
a moiety of this share of Bhensee originally 
conveyed to the two sons. The title to 
Babrea was by conveyance, as upon an 
ordinary purchase, for a money considera- 
tion, and the conveyance was in the name of 
Ruhmut. Some-_coutest has been made about 
the real facts of this purchase, and the 
respondents deny that it was, what it 
purports to have been, a purchase at all; 
but ia the view which their Lordships take 
of this case, it will be unnecessary to advert 
further to this head of contention, or to dis- 
tinguish further between the title of the re- 
spective properties, since the explanation of 
the Nawab as to the reasons for the convey- 
ance to his sons applies alike to both pro- 
perties. 


The case made by the Nawab at the hear- 
ing of this appeal before their Lordships 
was, that the funds which purchased both 
properties were exclusively the funds of 
the Nawab ; that a legal presumption thence 
arose that the proprietary right was the 
Nawab’s, and: that the respondents, who 
have no better title than that of Ruhmat, 


The 


Counsel for the Nawab relied on the case of 


have not rebutted this presumption. 


Gossain a Gossain* in 6 Moore, which 
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they contended had been disregarded iu the 


decision of this case in the Courts below. 


Had this appeared to their Lordships to 
have been so, they must necessarily have 
recommended to Her Majesty to reverse the 
decisions under appeal, since the law as to 
benamee convéyances taken by a father in 
the name of a son, whether in Hindoo or 
Mahomedan families, should be considered 


in all Courts in India as conclusively settled 


by that decision. 


It becomes necessary, therefore, to see 
what were the real grounds of the decision 
Principal Sudder 
It appears to their Lordships that 


in the Court of the 
Ameen, 
that Judge found as a fact that the Nawab 
purchased the property with his own funds ; 
a conclusion which, on the evidence before 
him, and in the absence of all evidence of 
property at that time in the sons, their 
Lordships think a reasonable and proper 
conclusion. Had this fact received no other 
addition than that the conveyance was 
taken in the names of the Nawab’s sons, 
the case would have fallen within that of 
Gossain versus Gossain, and the argument for 
the appellant must have prevailed with 
er Lordships: but the Principal Sudder 
Ameen remarks, and relies on a very im- 
portant addition to these facts, in the 
Nuawab’s own explanation of the cause of 
the conveyance to bis sons. The Court 


thence inferred that a motive existed for 
it in the state of his family, the existence 


of daughters, and his desire, as expressed, 
2 
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to vary the rule of succession between sons 


and daughters in his family. The Sudder 
Dewanny Adawlut also, in their judgment, 


rely on these additional facts. 


If the conveyance to the sons was design- 
ed-to produce an effect thereafter, by chang- 
ing the amount of shares of the whole property 
on a succession between sons and daughters, 
it could not be designed as a mere naked 
benamee conveyance, because, as Mr. Bell 
correctly observed, a mere benamee convey; 
ance would in no way affect such succession. 
But if, as the Nawab himself represented 
the transaction, it was designed to affect the 
daughter’s claims or interests, it could only 
go operate as areal transaction ; that is, by 
a conveyance of interest tothe sons. It is 
immaterial in this case to consider whether 
the legal effect of the arrangement would be 
to confer a resulting life-estate on the Nawab 
or not, sincé the only contest made in the 
suit was whether it was an absolute benamee 
transaction. The case admitted,» certainly, 
of being viewed thus, that the conveyance, 
was merely colorable, to be treated as real 
should it become necessary to defeat a 
daughter’s claim, but fictitious as between 
father and sons. It is to be observed, how- 
ever, that this view of the case -was not 
presented to the Judge; and if it had been 
so presented, the Judge would have been 
justified in declining to act on such an alle- 


gation of fraud against creditors of the son 
made after the son’s decease in favor of the 


father, alleging his own fraud. Their Lord- 


THE WEEKLY REPORTER. 


—<— -m 


‘missed with costs. d 


Council. [Vol. XIV. 


ships, therefore, think that the Principal 


Sndder Ameen was justified in regarding tha 
whole evidence before him as not sufficient 
to establish the case of benamee ownership, 
which the Nawab advanced. As the deci- 
sion under review does not appear to con- 
flict with any rule of law, as the question 
decided is one of.fact, as the decision is 
sustained by sufficient evidenee, and es- 
tablishes the claim of creditors against 
property of which their debtor was allow- 
ed for many years to have, at least, the 
ostensible ownership, itis one which their 
Lordships would not disturb, unless it. were 
clearly shown to be wrong. It is the duty 
of a Court of Justice in such a case fo put 
the objector to the rights of creditors found- 
ed on apparent ownership to strict proof 
of his objection ; he must recover, if at all, 
on the case that he asserts. It would be easy, 
if such vigilance and jealousy were not exhi- 
bited, for a family to place the family proper- 
ty out of reach of creditors. If the father be- 
came indebted, the titular right would be then 
stated to have conveyed the real interest ; 
but if the son were indebted, then the claim 
would take the form to which this suit is 
adapted. Views of these dangers to the 
rights of creditors seem to have been present 
to the Courts below; and in the present 
case their Lordships are unable to see that 
jealousy of a probable fraud has induced an 
Their 
Lordships will, therefore, humbly advise 


Her Majesty that this appeal steuld be dis- 


incorrect estimate of the evidence. 
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The 12th July 1870. 
Ey pees Present: 


The Master of the Rolls, Sir James W. 
Colvile, Sir Joseph Napier, and Sir 
Lawrence Peel. 


Redemption—Mortgaze—Accounts. 


On Appeal from the late Sudder Court at 
Agra. 


Nawab Ajimat Ali Khan 
VETSUS 


Jowahir Singh and others. 


The plaintiffs in this suit were purchasers of the 
equity of redemption in a portion of certain mortgaged 
premises which were sold in lots, and they brought 
this suit against the mortgagees who were also pur- 
chasers of the equity of redemption of several of the 
lots. They made the purchasers of the other lots 
parties to the suit and sought to redeem their own por- 
tion of the estate and to recover possession of their own 
portion and the portion purchased by the purchasers 
other than the mortgagees, on payment into Court of a 
sum sufficient to cover the proportion of the mortgage- 
debt attributable to the said parcels. The mode of 
applying the whole of the mortgage-debt between the 
different mouzahs of the mortgaged estate in such a 
case pointed out. 


The principle of Construction No. 859,—that when a 
creditor sues for his principal and interest (the latter 
being equal or more than equal at the time of the 
commencement of the suit to the principal) he is not 
debarred from charging subsequent interest for the 
period during which he is kept out of his money by 
his debtor’s resistance of the demand,—is not applicable 
to a case in which a mortgages in possession is not a 
party suing for the money, but the party resisting by 
every means in his power a claim to redemption and the 
final settlement of the account, 


' Tux original appellant in this case was in 
April 1846 the mortgagee of an estate com- 
prising sixteen different mouzahs, and known 
as talook Bhainsee. The estate had been 
originally mortgaged (it is said by way of 
usufructuary mortgage) by its then owner, 
Vuzeer Ati, for 26,400 rupees to one 
Bhowany Pershad, who may be taken to 


have transferred, in es or 1823, his inter-° 
\ 


est as mortgagee to thẸjappellant. Further 
sums, amountiug to 15.700 rupees in, all, 
. were afterwards advanced by the appellant 
on the security of the estate, upon terms 
which will: be afterwards considered. ' In 
1839 the representatives of the mortgagor 
brought a redemption suit, which was finally 
dismissed by the Sudder Court of the North- 
West Provinces on the Ist August 1848, 
by a decree which is one of the exhibits 
in thi se. On the 8th April 1846, the 
, estate was sold, subject to the mortgage, 
under process of execution in ‘satisfaction 


‘of decrees against the original mortgagor | parcels, 
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or his representatives. It was sold in 
different parcels. - Que mouzah (Hossein- 
pore) was purchased by Jowahir Singh 
and the four other persons who, with him, 
are the plaintiffs in this cause; mouzah, 
Jeetpore was purchased by Buhal Singh and 
Bustee Ram ; mouzah Rookunpore by Ho- 
sein Ali Khan and two other persons ; and 
one-fourth of mouzah Chundharee by Mussa- 
mut Imamee Begum. The residue -ef the 
estate was purchased by ghe appellant ; and 
the result of the sale was, consequently, 
that whilst he retained the rights of mort- 
gagee over the whole property, he became 
the owner of the equity of redemption in 
twelve and three-quaters of the sixteen mou- 
zahs of which it was composed. 


In 1862 the plaintiffs, as the owners of the 
equity of redemption in mouzsah Hossein- 
pore, brought a suit against the appellant 
for the redemption of their mouzah on pay- 
ment of 4,737 rupees 7 annas, which they 
alleged to be the rateable share of the mort- 
gage-debt payable by them. The suit was 
tried first by the Principal Sudder Ameen, 
aud afterwards on appeal by the Zillah 
Judge. The latter held that the plaintiffs 
were entitled to redeem their mouzah on 
payment of an additional sum of 1,212 
rupees 13 annas. But his decision was re- 
versed, and this suit finally dismissed by the 
Sudder Court on special appeal on the 29th 
April 1864, principally, if not wholly, on 
the ground that the purchasers of the other 
three parcels of land should have been 
made parties, and that the plaintitfs should 
at least have offered to redeem those parcels 
by paying their proportionate part of the 
mortgage-debt attributable to them. The 
decree aflirmed the principle established by 
a previous case in the Court, that the 
plaintiffs were at liberty to redeem their 
mouzah without bringing into Court that 
portion of the mortgage-lebt which was 
attributed to the mouzah wherein the equity 
of redemption had been purchased by the 
mortgagee, 


On the 22nd of December 1864, the 
plaintiffs instituted their present suit. Ie 
was framed in the manner indicated by the 
Inst stated decree. The- purchasers of tho 
parcels other than those purchased by tho 
appellant or the plaintiffs, were made parties 
on the record; and the plaintiffs having 
paid into Court a sum which they alleged 
to be sufficient to cover the proportion of 
the mortgage-debt attributable to those 
as well as to their own village, 
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claimed absolutely to redeem the latter, 
and to recover possession of that and the 
three other parcels with mesne profits, from 
the date of the institution of the suit. This 
suit, like the former one, was tried in 
first instance by the Principal Sudder 
Ameen, who decreed in favor of the plaint- 
iffs ; and his decision was affirmed on regular 
appeal by ‘the Zillah Judge, and afterwards 
on special appeal by the Sudder Dewanny 
Adawlut at Agrg. The present appeal, 
which has been heard ex-parte, is against 
these decrees. 


The appellant does not, as their Lord- 
ships understand, contest the proposition 
that the plaintiffs, as purchasers of the 
equity of redemption in a portion of the 
mortgaged premises, are entitled to redeem 
that portion on payment of some proportion 
of the.mortgage-debt. His objections to the 
decrees may be divided iuto three classes :—- 
first, objections to the mode in’ which 
the rateable share of the debt payable in 
respect of Hosseinpore has been calculated ; 
secondly, objections to the mode in which 
the gross amount of the mortgage-debt 
to be apportioned has been ascertained ; 
and, thirdly, to the mode in which the de- 
crees deal with the villages whereof the 
equity of redemption belongs, or is alleged 
to belong, to the other defendants on the 
record. 


Under the first head of objection it was 
strongly argued that the principle upon 
which the debt was apportioned amongst the 
different villages was erroneous ; that the 
ap portionment should have been made accord- 
ing to the actual and ascertained values 
of the several mouzahs, and not according 
to the amount of revenue assessed on, and 
payable in respect of such mouzahs to Go- 
vernment, 


Their Lordships do not deny that there 
is some force in this objection. 


The proportion of the debt chargeable 
on each village ought to vary according to 
the actual value of the village; and the 
amount of Government revenue assessed on 
a village may not always be a correct crite- 
rion of its actual value. 


On the other hand, there might be a diff- 
culty in applying the principle contended 
for by the appellant to cases in which the 
amount payable by a mortgagor seeking to 
redeem, is not ascertained as in this country 
by inquiry and account ; but must be calcu- 
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lated and tendered or brought into Court 
by him before the commencement of the 
suit. ‘Their Lordships, however, do not feel 
called upon to affirm the ‘correctness of the 
principle adopted in the Court below, or to 
give any opinion which may have the effect 
of sanctioning its adoption in other cases, 
because they are clearly of opinion that the 
objection is not one which this appellant 
is now entitled to take. They cannot find 
any trace of its having been taken in the 
Courts below. The written statement of 
the appellant does not raise the question. 
On the contrary, he seems, in coming to the 
conclusion that 27,387 rupees 6 annas 6 
pie was the amount which the plaintiffs 
ought to have brought into Court, to have 
adopted the same principle of apportionment, 
as will be seen by referring to his own peti- 
tion and the account annexed thereto at 
pages 5 and 6 of the record ; though the 
latter account claims something more than 
the 27,3887 rupees 6 annas 6 pie as the sum 
payable in respect of all the four villages. 


It is questionable whether the appellant 
has lost anything by reason of the principle 
of apportionment of which he now com- 
plains ; but it is certain that by yielding to 
the objection now for the first time taken 
and re-opening the whole account, their 
Lordships would do great injustice to the 
respondents, and make a very dangerous pre- 
cedent. 


It is true that the appellant’s written 
statement did object to the particular appli- 
cation of the principle, on the ground that 
the revenue assessed on Hosseinpore was 
taken at somewhat less than its real amount ; 
and contended that consequently the amount 
brought into Court by the plaintiffs was 
less by a few rupees than even on their 
calculation it ought to have been. But this 
objection does not seem to have been press- 
ed in the Courts below, certainly not in 
the two Appellate Courts, And their Lord- 
ships are of opinion that the decrees, if 
otherwise correct, ought not to be disturbed 
on that ground. i 


The next question is whether ‘the gross 
amount of the debt to be apportioned has 
been correctly ascertained in the Courts 
below. Mr. Leith, in the course of his 
argument, remarked strongly on the scanti-e 
ness of the evidence on which those Courts 
have proceeded. It is, howeveP¥g be ob- 
served that for this and any consequences | 
that may have followed from «it the appel-" 
lant is chiefly responsible. 
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The plaintiffs are mere purchasers of the 
equity of redemption in a portion of the estate 
atan execution sale, and are not likely to 
have a single document relating to it except 
the bill of sale of their particular village. On 
the other hand, almost every document of 
title relating to the property or to the mort- 
gage-debt incurred upon it is presumably in 
the possession or power of the appellant, 
who has been in actual possession of the 
estate since 1823. In truth, both the par- 

_ties and the Courts have been content to 
proceed upon certain findings in the decree 
of the 1st August 1843, which dismissed 
the redemption suit of the representatives 
of the original mortgagor. Qn these findings 
it has been taken as proved that the prin- 
cipal money secured by the mortgage 
amounts to 42,100 rupees, and that that sum 
‘consists of 26,400 rupees, advenced in two 
sums on two different occasions to Vuzeer 
Ali, upon usufructuary mortgages of the 
property, of a sum of 5,000 rupees advan- 
ced to bis representativs, and bearing no 
interest on condition of their agreeing not 
to sue for redemption for twenty years, and 
of a number of different sums advanced to 
several of those representatives on their 
respective bonds at interest, and aggrega- 
ting 10,700 rupees. These were all held 
by the decree of the Ist August 1843 to 
be charged on the estate ; and the suit in 
which that decree was made was dismissed 
on the ground that the plaintiffs had not 
tendered or deposited a sum snflicient to 
cover those, charges. 


The following is the manner in which the 
Courts below have dealt with the questions 
of interest on these items. ‘They have treats 
ed the interest on the 26,400 rupees as 
satisfied by the rents and profits of the pro- 
perty of which the mortgagee has been in 
possession, no account of those rents and 
profits having been required from or render- 
ed by the mortgagee. They have held that 
no interest ran upon the 5,000 rupees; and 
that under.Section 5 of Regulation XXXIV 
of 1803 no larger sum could be recovered in 
respect of interest on the 10,700 rupees than 
the amount of the principal. The result of 
taking the account would be to make the 
whole mortgage-debt apportionable amongst 
the different villages 52,800 rupees. 


The original contention, however, of the 
appey seems to have been this,—He 
treated the decree of the Ist August 1843 
as having conclusively determined, as be- 
'`'twoen the mortgagors and the mortgagee, 


that the mortgage-debt from that date was 
to be taken to be 42,100 rupees, carrying 
interest, at the rate of 12 per cent. per 
annum. He calculated the amount of such 
Interest for twenty-one years and some 
months at 108,093 rupees 12 annas, and 
insisted that the amount due on the mort- 
gage at the date of the commencement of 
this suit must be taken to be 150,193 
rupees 12 annas, of which the praportion 
attributable to Hosseigpore and the other 
premises sought to be redeemed was 27,387 
rupees 6 annas 6 pie. This mode of calcu- 
lation, which does not give credit for one 
rupee in respect of the rents and profits 
realised from the property during more than 
21 years, is obviously erroneous. 


Moreover, the whole argument is based 
upon a misconception of the nature and 
effuct of the decree of the Ist August 1843. 
That decree, in fact, did nothing but dismisg 
the then pending suit for redemption, on the 
ground that the full and entire amount of 
the mortgage-money had not been deposited 
{the sums tendered being only 26,400 
rupees and 400 rupees). According to the 
course and practice of the Court in India, 
the only point to be determined in such a 
suit is whether the mortgagesdebt has been 
fully satisfied after taking into account the 
sum tendered or deposited ; nor is the finding 
of any particular amount as.still due couelu- 
sive against the mortgagee iu a subsequent 
suit, But in truth this decree, after dis- 
missing the suit, merely said that the plaint- 
iffs would not be entitled to redeem until 
they should liquidate the whole of the 
money due to the appellant, both on account 
of the past and the present, according to 
the conditions set out in the various deeds. 
If, therefore, accordivg to the terms of the 
original contract no interest was to run 
upon the 5,000 rupees, this decree would 
not convert that loan into ao loan bearing 
interest. Nor would it alter the rights or 
liabilities of the parties in respect of the 
other sums which made up the 42,100 
rupees. 


The question now under consideration, 
viz., the amount of the whole mortgage- 
debt to be apportioned between the different 
mouzahs, may be treated without reference 
to apportionment, and as if it arose be- 
tween a sole mortgagor and the mortgagee, 
Itis also to be cousidered with reference 
both of the sufficiency of the tender or de- 
posit, and to the actual sum payable on 
redemption. e 
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It was clearly not necessary for the mort- 
gagor to deposit anything by way of interest 
on the 26,400 rupees, if, as seems to be as- 
sumed, that sum was secured by usufructuary 
mortgages. He had aright to assume until 
the contrary was shown, by taking an ac- 
count, that that interest was covered by the 
rents and profits. Again, he was under no 
obligation to deposit anything in respect of 
the 5,000 rupeesif no interest was charge- 
able-on that loan. {The question of suffici- 
ency is, therefore, reduced to this,—Was he 
or was he not justified to recover by way of 
interest on the 10,700 rupees more than the 
principal, and in limiting the deposit in res- 
pect of interest to that sum. 


The contracts on which this liability arose 
were entered into long before the passing of 
Act XXVIII of 1855, and primé facie fall 
within the rale enacted by the 4th Section of 
Regulation XXXIV of 1803. The couten- 
tion on the part of the appellant is that they 
are taken out of the scope of that rule by 
the application of Construction No. 359 to 
the facts of this case, and in particular to the 
two former suits for redemption which were 
dismissed by the decrees of the Ist of August 
1843 and the 29th of April 1864. Their 
Lordships are, however, of opinion that the 
Courts below have correctly held that the 
Construction in question does not apply to 
this case. The effect of it is that when the 
creditor sues for his principal and interest 
(the latter being equal or more than equal at 
the time of the commencement of the suit 
to the amount of principal,) he is not debarred 
from charging subsequent interest for the 
period during which he is kept out of his 
money by his debtor’s resistance of the de- 
mand. Neither the rulenor the reason of 
the rule seem to their Lordships to apply to 


a case in which a mortgagee in possession. 


is not a party suing for the money, but the 
party resisting by every means in his power 
a claim to redemption, and the final settle- 
ment of the account. 


Their Lordships are, therefore, of opinion 
that the sum to be apportioned between the 
different villages has for the purposes of de- 
posit been correctly taken to be 52,800 
rupees. 


With respect to the final adjustment of 
„the account, their Lordships have to observe 
that if the suit had been conducted in the 
ordinary way the mortgagee must have ac- 
counted for the rents and profits received by 
him whilstin possession, The result of such 


nn account would not improbably have been 
considerably in favor of the mortgagee; 
who does not, however, complain that it has 
not been taken. But, however that may be, 
the mortgagee, whose duty it was to render 
such an account, who has the best means of 
knowing what would be the result of such 
an account, if taken, and who does not sug- 
gest that he has been prejudiced by the omis- 
sion to take it, cannot be heard to complain 
of these decrees in so far as they treat the 
interest on the 26,100 rupees as satisfied by 
the rents and profits, “And what has been 
already stated shows that in their Lordships’ 
opinion he is not entitled to claim any interest 
in respect of the 5,000 rupees, or interest 
on the 10,700 rupees in excess of the 
principal. 


The remaining question is what, upon the 
facts found by the Courts below, ought to 
have been their decree. The appellant now 
complains that the plaintiffs have been allow- 
ed to redeem as against him the villages 
other than their own village of Hosseinpore, 
i. e., to put themselves in his shoes as mort- 
gagee in respect of these villages; and fur- 
ther, that the decrees were wrong in refusing 
to treat him as the owner under a subsequent 
purchase of three-fourths of Rookunpore. 


The first objection does not come with a 
good grace from the appellant, who defeated 
the plaintiffs’ former suit on the ground 
that they had not offered to redeem the vil- 
lages in question, and who in this very suit 
has included in his calculation of the amount, 
which, as he alleges, ought to have been’ 
brought into Court, the shares of the mort- 
gage-debt which he said were chargeable on 
those villages. The Courts below, however, 
seem to their Lordships to have mistaken 
the effect of the former. decision of the Sud- 
der Court. It merely ruled that the plaint- 
iffs were bound to offer to redeem the vil- 
lages in question ; it did not rule that they 
were entitled to do so, or to acquire the in~. 
terest of the mortgagee in them against his 
will. © It is unnecessary to determine in this’ 
suit whether in the peculiar circumstances 
of: this case the former proposition is correct. 
Their Lordships are-of opinion that the- 
latter cannot be supported. They think 
that the appellant, if desirous of retaining pos- 
session of these villages as mortgagee, is en- 
titled to do so against the plaintiffs, whose 
right in that case is limited to thesxgdemp- 
tion and recovery of their village oos- 
seinporé upon payment of so much of the 
sum deposited in Court as represents the pro~. - 
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tion of the mortgage debt chargeable on 
that village. On this view of the case, it is 
unnecessary to consider whether the appel- 
lant had or had not given sufficient evidence 
of his alleged purchase of three-fourths of 


the equity of redemption in Rookunpore. 


Their Lordships are nevertheless of opi- 
nion that the appellant was properly con- 
demued in the costs of the suit, and ought- 
not, any variation in the decree notwith- 
standing, to be relieved from. them. His 


defence in the former suit, which is inconsis- 


tent with his present contention, defeated. 
that suit, rendered the present suit necessary, 
and invited the claim on the part of the 
psintiffs which he now resists. In this 
suit he ought at the earliest stage to have 
submitted to the redemption of Hosseinpore 
alone, on payment of that portion of the sum 
deposited which represented the debt due 
in respect of that village, Instead of doing 
so, he raised issues touching the sufficiency 
of the deposit, which have been determined 
against him. It is the course of practice in 
India that the costs of this kind of suit fol- 
lows the result of the finding on such an is- 
stie, and are not, as in an English redemption 
suit, added to the mortgage debt. And 
their Lordships are of opinion that this rule 
has, in the present case, beeu most properly 
applied to a mortgagee who has so long, and 
by so many expedients, inequitably and 
vexatiously resisted the right of redemption. 
Their Lordships will, therefore, if the appel- 
lant desires it, humbly recommend to Her 
Majesty that the decree of the Principal 
Sudder Ameen be varied by declaring that 
the appellant is entitled to receive 5,947 
rupees 1 anna, part of the 9,654 rupees de- 
posit, and that the balance of that sum be 
returned to the plaintiffs ; and that the 
plaint fs are entitled to redeem and recover 
possession of, the village of Hosseinpore 


‘with mesne profits, from the date of the 
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commencement of this suit until the date of 
the delivery of possession ; and that the 
appellant should pay his own and plaintiffs’ 
costs in the Court below. The plaintiffs 
have not appeared on this appeal, and their 
Lordships give no costs of the appeal. 


The 14th July 1870. 
Present: 


Lord Cairns, Sir James W. Colvile, - Sir 
Joseph Napier, and Sir Lawrence Peel. 


Execution—Bona fide proceeding— 
Limitation. 


On appeal from the High Court at 
Oaleutta.* 


Maharajah Dheraj Mahtab Chund Bahadoor, 
versus 


Bulram Singh and others, 


Where the original judgment-debtor died, and there 
was a dispute as to whether any estate of the judgment- 
debtor had passed into the hands of his heirs, and that 
dispute was bond fide prosecuted and contested, it was 
held that the proceeding in question was sufficient to 
keep the decree in force within the meaning of Section 
20 Act XIV of 1859, 


The Full Bench Decision in Ram Sahaye Singh versus 
Degun Singh, 6 W. R., Miscellaneous 98, approved. 


THE question in this appeal is the proper 
construction of tbe 20th Section of Act XIV 
of 1859, which enacts that “ No process of 
‘execution shall issue from any Court not es- 
“ tablished by Royal Charter to enforce any 
“judgment, decree, or order of such Court, 
“unless some proceeding shall have been 
“tuken to enforce any such judgment, 
‘decree, or order, or to keep the same in 
“force within three years next preceding 
“ the application for such execution.” Was 
there, at any time within three years preced- 
ing the application for execution made in the 
Court below, any proceeding which had been 
taken to keep in force the judgment, decree, 
or order originally made in favour of the 
present appellant? 


What took place was this—The original 
debtor died. The appellant desired to have 
the benefit of his judgment against the heir 
or heirs-at-law. In this state of things he 
applied to the Judge for process of execution 


* From the judgment of Loch and Macpherson, J. J., 
in Miscellaneous Appeal No, 415 of 1866, dated 20th 
August 1866,~-6 W, Ke, Miscellaneous, 63. 
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against the respondents as heirs, and on the 
26th of December 1861 this application 
was made to assume the form of n cause. It 
was marked and described as 106 of 1861, 
and was sent by the Judge to the Principal 
Sudder Ameen, who directed the usual 
notices to issue. It is the lhistory of that 
cause which we have to trace for the purpose 
of seeing whether if was kept alive, or whe- 
ther it became at any and what stage 
- Jnoperative, 


On the 24th of January 1862, the officer 
of the Court made his report that another 
officer, a peon, had gone to the place stated, 
and searched for the judgment-debtors, but 
was unable to find them and had affixed the 
notice in a particular way, and served it 
upon the village watchman, Then, in 
February 1862, the next mouth, the respon- 
dent filed a petition of objections before the 
Principal Sudder Ameen, not disputing the 
service of the notice, but objecting to execu- 
tion proceeding on the grounds that it was 
barred by limitation and that no estate of 
the judgment-debtor had come into their 
possession. There was, therefore, a litis 
contestatio between the parties to this ‘suit, 
the defendant to the suit appearing, and 
contesting the right of the plaintiff to have 
the benefit of thea execution against the 
defendant. In March 1862, without any 
delay, the appellant put in a petition by 
way of answer to the petition which the 
respondent had put in, contesting the 
allegations in point of law that the re- 
spondent had made. In that state of things, 
both parties having placed their view of their 
respective cases upon record, as it were, 
ou the 4th of March 1862, the Sudder 
Ameen ordered that on the last petition, if 
there were no. objection, the notice of sale 
should be drawn up in due order; and 
it appears that following upon this, on the 
29th of November 1862, a species of hear- 
ing was brought on before the Principal 
Sudder Ameen, for the purpose of discuss- 
ing all or some of the allegations which 
had been made in these petitions ; and it was 
then, upon that day, the 29th of November 
1862, that the Suadder Ameen pronounced 
lis opinion :—“ Whereas the heir of the judg- 
“ ment-debtor is a respectable woman, the 
“ final process cannot be issued against her. 
“ Let the number of the suit be struck off 
“ from this record at present.” 


Now I pass by the question whether that 
was meant to be a final judgment, or only a 
temporary delay interposed in the proceed- 
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ing of the suit y and I will suppose, for the 
purpose of argument, that it was meant to be 
a final judgment. It was at this point, and 
at this point for the first-time, that the suit 
which up to that time had been pending 
was disposed of by any order of the Court, 
and up to that time there appears certainly 
to have been no delay on the part of either 
side. It was prosecuted, and prosecuted 
bona fide, nud defended, and defended bond 
fide ; and it appears to their Lordships that 
se long as that process was going on, so long 
as there were these aNegations and counter- 
allegations as to the right to revive and pro- 
secute the decree, there was a pending 
proceeding, and it would have been out of 
the power of the appellant to have done 
anything but wait for the result and the 


‘order of the Court upon that pending pro- 


ceeding. 


Their Lordships, therefore, were the case 
not affected by any authority or by any 
prevalent course of practice in India, would 
have no hesitation whatever in holding that 
there was here a proceeding to keep in force 
a judgment, decree, or order originally 
made; that that’ proceeding was pending’ 
every day ofthe time, and every hour of 
every day, until it was disposed of on the 
29th of November 1862, by the order to: 
which I have referred. 


But it has been suggested in the judgment 
of the Court, in the present case, that the 
matter is affected by,former decisions of the 
Courts in India, which had led to a eoncla-. 
sion different from the one which we have 
expressed. ‘Their Lordships have referred 
to the case* which was cited upon this hend, 
and they desire to sny that they see no rea- 
son Whatever to find fault with the decision 
in that case. That case appears to have 
laid down this rule, that all acts done either 
by the Court, or by an officer of the Court, 
or bond fide by the applicant for enforcing 
the decree, or keeping if in force, would 
satisfy the term “some proceeding” in the 
20th Section ; but then the Court goes on to 
qualify that by saying, that there ‘might be 
things done by the Court, or there might 
be things done by the party, which might 
appear at first sight to be steps taken in 
execution and prosecution of his right, but 
which really might be done in such a way 
as so far from showing diligence or vigi- 


lance on his part, might be so tanted with 
` 





* Ram Sahaye Singh versus Degun Singh, 
6 W. R, Misc, p. 98, ; 
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want of good faith, that they would lead to 


a totally: opposite conclusion; and in the 
particular case before the Court, they found 
that there had been an application made to 
execute the decree, that that had been pend- 
ing for a considerable time before the 
Court, and had ultimately been dismissed 
by the Court itself by an act of the Court 
for want of prosecution; and applying 
other general observations to that case, they 
appear to have arrived at the conclusion 
that the circumstance that there had been 
a want of diligence which obliged the Court 
to dismis8 the cause for want of prosecution, 
made the act of the Court there not to be 
an act which could satisfy the expression 
“some proceeding within the 20th Ar- 
ticle. 


‘ Their Lordships see no reason whatever 
l It would, 
as it has been pointed out, be a very strange 
result if the mere chronicling or recording 
by the Court of the fact, that there had 
been delay and laches on the part of the 
litigant, such as obliged them to strike the 
suit off the file, if that act of the Court 
done under such circumstances were to re- 
dound to the benefit of the litigant, and to 
enable him to say that he bad been using 
due diligence within the period of three 
years. 


to disapprove of that decision. 


Not in any way disapproving, there- 
fore, of the decision to which we have been 
referred, their Lordships are of opinion that, 
in the present case, the proceeding which 
has been taken now was ‘taken in the period 


of three years, because it was’ within 
three years after the order ^. _epipal 


2 G 2 
Sudder Ameen of the 29th or. & Sinber 
1862 was made. We, therefore, will hum- 
bly ‘recommend to Her Majesty that the 
order should be reversed, and that the 


appeMant should have his costs of the 
appeal, 
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Present: 


Lord Cairns, Sir James W. Colvile, Sir 
Joseph Napier, and Sir Lawrence Peel. 


Execution— Mesne profits. 


On Appeal from the High Court at 
Calcutta.” 


Rajah Leelanund Singh by 
e 
versus 


Maharajah Lakchmissar Singh. - 


Where in a suit by L for recovery of certain Jands 
with mesne profits, a decree was given by the Privy 
Council declaring L absolutely entitled to two mouzahs, 
and also to certain other lands with regard to which 
the High Court was ordered to institute certain enqui- 
ries, it was held that he might have waited the result of 
these enquiries before applying for execution in respect 
of the two mouzahs. 


HELD, further, that although the decretal order of the 
Privy Council did not Poy mention anything 
about the mesne profits of the said two mouzahs, the right 
to mesne profits was consequential on the declaration for 
possession contained in the decree and upon possession : 
and the High Court was accordingly directed to proceed 
to ascertain the mesne profits of the said two mouzahs. 


Tue appellant in this case originally sued 
to recover from the respondent certain villa- 
ges and lands, alleging that on a true adjust- 
ment of the boundaries they belonged to the 
Nizamut Mehals and not to Havailee. He 
claimed also mesne profits. The suit was 
dismissed by the Court of first instance, and 
that dismissal was confirmed by the Sudder 
Dewanny Adawlut. 


Their Lordships, on whose recommenda- 
tion the orderf in question was made, thought 
that this . dismissal was wrong ; and in an 
ordinary case they would have made the 
final decree which the Appellate Court in 
India ought to have made. Not having 
materials for doing this they suggested the 
order in question, which declared the ap- 
pellant absolutely entitled to the villages of 
Goremahee and Goruckpore, and to all the 
rest of the land in dispute which was not 
comprised in the settlement of Havnilee. 
By declaration it limited Havailee to 123,207 
beegahs, including 129 beegahs and 19 bis- 
was, part of Beadon settlement, and so much 
of the land in dispute as belonged to or was 
attributable to the Bunker and Boondee 





* From the order of L. S. Jackson, J., in Regular Ap- 
peal No. 299 of 1855, dated 15th March 1866,—not 
reported, 


_ t 3 W. R., P. C.. p. p. 19, 30; also Sutherland’s P. C, 
judgments, p. p. 578, 591. 
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Mehals. It then directed the High Court 
of Calcutta to make the inquiry necessary to 
understand what this last-mentioned land 
was, .and to proceed in the suit as upon the 
result of such inquiry might seem just,— 
dealing with the whole question of costs, 
including the taxed costs of the appeal. 


Now, in this state of things, their Lord- 
ships are of opinion that the appellant 
might well have waited the result of those 
inquiries and accoWnts before applying to the 
High Court in Calcutta, for the execution of 
the earlier part of the decree with reference 
to tHose villages to which he was declared 
eatitled ; and their Lordships also are of 
‘opinion that the High Court at Calcutta 
might well have declined, if they had been 
so minded, to execute the earlier part of the 
decree until they had completed the whole 
of the inquiries and accounts. However, 

the appellants did apply to the Court for 
`” the execution of the part of the decree which 
related to the two villages of Goremahee 
and Goruckpore, to which his title had been 
declared, and the single Judge of the High 
Court on whom appears to have devolved 
the duty of answering the application was 
willing to execute and proceeded to execute 
the decree, so far as regards possession of 
these two villages. He stated his opinion 
to be that with regard to mesne profits, in- 
asmuch as the order of Her Majesty in 
Council had not specifically mentioned any- 
thing about mesne. profits, it would not be 
proper for the Court in India, in executing 
a decree, to make any order with regard to 
the mesne profits, 


That order standing would of course be 
an impediment hereafter, even after the in- 
quiries directed by the other part of the 
decree were completed, in the way of any 
application’ by the appellant on the subject 
of mesne profits from those two villages ; 
and inasmuch as their Lordships are of 
opinion that had the first part 6f the decree 
stood alone, it would have been one of the 
consequential directions proper to be given 
to ascertain the amount of mesne profits at 
the time that possession of the villages was 
given, they think that inasmuch as one 
part of the decree, namely, that with regard 
to possession has 
High Court, everything connected with that 
possession should be executed at the same 
time. 


_+ Their Lordships are of opinion that the 
“right to mesne profits is consequential on the 
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declaration in the decree, and upon posses- 
sion. They, therefore, think that the High 
Court should proceed to ascertain, either it- 
self or by an issue properly framed to be 
answered by the local Court, what the 
amount due to the appellant for mesne profits 
upon these two villages is. ‘They will there- 
fore humbly recommend to Her Majesty that 
an order should be made to that effect; but, 
inasmuch as the ditħculty has arisen partly 
by the application of the appellant to exe- 
cute the decree piece-meal, and partly by 
the erroneous apprehension which the Judge 
appears to have entertained of the effect of 
the decree of their Lordships, their Lord- 
ships think ita case in which there ought 
to be no costs of the appeal. 





The 21st July 1870. 


Present: 


Lord Cairns, Sir James Colvile, Sir Joseph 
Napier, and Sir Lawrence Peel. 


Account—Practice—Evidence. 


On appeal from the High Court 
at Caleutta.* 


Mulka Mukhdra, Begum of the 
Ex-King of Oude, 


Versus 


Tekaeth Roy. 


In a suit for a sum of money on an unadjusted 
account, plaintiff filed a memorandum (4) with ber 
plaint, from which the amount claimed in the plaint 
could not be made out. In her examination by the 
Court, the plaintiff put in another memorandum (C) to 
explain memorandum A. Defendant admitted that 
memorandum C was signedby him. It had reference 
toa periodimmediately preceding that for which the suit 
was brought. HELD that memorandum ÇC was rather 
evidence to support the originally stated cause of action, . 
than an amendment of the claim or the substitution 
of one claim or cause of action for another. ‘The case 
was one which should have been decided not merely on 
the discrepancy between the two statements made by 
plaintiff, but on the whole of the evidence, 


The mere omission of an accountable party, framing 
his own account, to carry forward into a new account 
a balance against himself existing in a former one; can 
constitute no evidence in his ownfavor, To prove the 
existence of the balance, such omission might be con~ 
sidered in conjunction with other evidence in the cause. 


Uron the hearing of this appeal on: the 
8th July, their Lordships intimated. that 
they would report to Her Majesty in favour 


$$$ $$ —_ 
* From the judgment of Trevor and Campbell, J. J., 

in Regular Appeal No, 560 of 1865, dated 30th June 

1864,—not reported, ae 
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of the appeal. 
the reasons of their judgment. 


This is an ex-parte appeal brought by 
the Begum of the’ ex-King of Oude from a 
decision of the High Court at Calcutta, 
which reversed in part a decree of the 
Principal Sudder Ameen of the 24-Pergun- 
nahs in favour of the appellant, by dis- 
allowing a large item of her demand, amount- 
The de- 


ing to nearly one lac of rupees. 
fendant was her cashier, 


The plaintiff stated in her plaint that the 
defendant had been for a long time employ- 
ed under her as a sefvant in the capacity of 
her cashier, in consequence of which about 
100,000 rupees were due to her, “as per 


Schedule given below.” 


The Schedule referred to is headed 
“ Detail of the Account.” It mentions a 
sum of 145,204 rupees 3 annas 2 pice as an 


amount in deposit with the defendant, as 


per account dated the 26th Rujjub 1271, 
Hijree, given by the defendant. The plaint 
states the amount claimed ou a conjectural 


estimate as one lac of rupees, and asks for. 


the adjustment of the account. The Judge, 
onan objection made that the documents 
were not stamped, rightly declared the claim 
“ to be for a sum on an unadjusted account, 


: The plaintiff filed with her plaint two 
furds or memoranda, one of which is de- 


scribed as A. In the commencement of 


her first examination in Court, the plaint- 
iff stated that the other memorandum had 
been filed by mistake ; it was accordingly 


`. withdrawn by her, and is treated in the 


judgment under appeal as so withdrawn, 
and as immaterial. The introduction and 
withdrawal of this latter paper are, however, 
so far important, as showing that some mis- 
take had occurred, and that the vakeels had 
‘in fact not fully understood the case at that 
early stage. The document A mentions the 
same sum, 145,202 rupees 3 annas 6 pie, 
, which is stated in the detached statement 
annexed to the plaint ; but no possible’ex- 
planation of the contents of A, without the 
introduction of other items of charge or 
discharge, can reconcile it with the plaint- 
iff’s statement that she is entitled to recover 
a lac of rupees. , 


4y . 
_ The defendant in the third head of his 
statement, gt p. 3 of the Record, remarks 
on ang excepts to the confusion and ‘uncer. 
etainty of this paper A. 
proceedings did the plaintiff abandon or 
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qualify her statement that she was entitled 
to recover a lac of rupees, This state, then, 
of the proceedings at this stage of the cause 
certainly shows the necessity of some 
explanation of the proceedings on the part 
of the plaintiff, which indeed the exception 
of the defendant was calculated to elicit. 
The explanation was given by the plaintiff 
herself on her examination in support of 
ber case. Itis to be found in a statement 
of the Court itself set forth in the body 
of her examination at p.*5 of the Record, 
line 30. 


At this time the furd or memorandum C 
was first introduced by the plaintiff, who 
proved it to bein the handwriting of the 
defendant, as he subsequently admitted it 
to be, and to refer-to the years 1267, 1268 
and 1269, the years immediately preceding 
that to the balance of which the paper A 
related. The Judge received the document 
aud permitted it to be filed. Viewed in its 
proper light, it was rather evidence to sup- 
port the originally stated cause of action, 
than an amendment of a claim or a substitu- 
tion of one claim or cause of action for another. 
If it were inconsistent with any other evi- 
dence in the cause, or with the statements in 
the plaint, the due consideration of those 
difficulties or objections, as well as its claims 
to belief, would have to be considered by the 
Court when it proceeded to deal with the 
proofs of the issues of fact. 


The claim as originally’ prepared was for 
what might prove to be due on adjustment 
of an account continuous in its nature, as 
connected with continuous receipts and dis- 
bursements in the plaintiff's service. The 
plaintiff, whilst her examination was being 
proceeded with, having produced in support 
of her claim the document C, which showed 
the defendant accountable to her and charg- 
ed with certain sums by his own admiasion 
derivable from this document, it is difficult 
to conceive how the Court could have reject- 
ed it in that or any other stage of the 
cause, or have refused to give due weight to 
it as evidence on the trial of the issues of 
fact. Had it been open to any just exeep- 
tion as an amendment of the plains, this 
should have been proposed to the Judge 
who allowed it to be filed; and if in any 
way inadmissible as evidence, this should 
have been urged on the hearing of the 
issues, if not at an earlier stage. Its gene- 
ral value was taken into account by the Court 
below in considering the whole of the evi- 
dence, Ti 
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Their Lordships cannot find in the pro- 
ceedings before them any gitound for such 
special exception or objection. The defen- 
dant admitted the document to be in bis 
handwriting. The issues were framed so 
‘ss to include the ascertainment of the 
balances for the years which this document 
eovered. No objection was made to this 
framing of the issues. The defendant 
went into evidence to discharge himself 
from the items of charge which the balance, 
evidenced by this document C, constituted. 


His case on this point was, that the 
balance which C showed had been subse- 
quently liquidated and had not entered into 
A. It Jay upon him to substantiate his dis- 
charge. On the whole account he claimed 
to be a creditor of the plaintiff to the 
amount of about 8,000 rupees. It was 
common ground that the balance of C did 
not enter into A. 


The plaintiff and the defendant were 
both examined, cross-examined, and re- 
examined. Her evidence, if trustworthy, 
established her case. The case turned 
on a conflict of evidence. Several wit- 
nesses for the defendant were examined, 
some under Commission, others before the 
Court itself. Each litigant had full oppor- 
tunity of presenting her (or his) whole case 
to the Judge, and of answering and com- 
menting upon the case opposed to it. The 
-matter was substantially one of account, the 
decision one upon evidence. The defendant 
was necessarily well acquainted with the 
sources and extent of the plaintiff's income ; 
he must be presumed to have been well 
acquainted with her ordinary ‘expenditure, 
aud any special deviations from it would not 
be likely to have escaped his notice or to 
have been unknown to him. Her case, as 
originally framed, was either mistaken in 
point of statement or details, or false as 
the defendant represented it. No Court 
could properly decide such a case without 
a full examination of the whale evidence 
on both sides. The plaintiff’s suit, if false, 
must have been false to her knowledge. 


The Principal Sudder Ameen made a 
careful and exact abstract of the whole 
ease and of the statements on each side ; 
he then carefully examined the whole evi- 
dence: he commented on the conduct of the 
parties and the probabilities which the case 
afforded of the truth of the claim. , 


The defendant had objected that the 
plaintiff's demand belonged to n foreign 
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petent herself to the transaction of business, 
and having competent persons in her service, 
should in an honest case make so erroneous 
a statement of her case as that which it pre- 
sented-according to her evidence. But the 
Court failed to remember that this lady was 
a purdah-nusheen; that she and her immediate 
servan{s were new to Bengal and its Courts ; 
that between a purdah-nushgen lady and her 
vakeels there is intermediate agency ; and 
that mistakes may thence arise, and that one 
mistake had certainly occurred. It might 
further be urged that the hypothesis that her 
case was a false one, and her use of C an 
afterthought, involved much more serious 
blundering in support of a false case usual- 
ly not preferred without previous concert 
and deliberation ; for as the document itself 
was genuine, and showed a balance in her 
favour, aud was throughout her mainstay, 
that rather than A was likely to have been 
put forth. 


The defendant answered to C as to a cor- 
rect document charging him in the usual 
course of dealing, but insisting that it was dis- 
charged. The High Court did not review 
the finding of the Court below on this part 
of the evidence of discharge, or declare any 
opinion of its own that the items of discharge ` 
were established. The mere omission of an 
accountable party framing his.own account, 
to carry forward into a new account a balance 
against himself existing in a former one, 
could constitute no evidence in his own 
favour. ‘To prove the extinction of the ba- 
lance, such omission might be considered in 
conjunction with other evidence in the cause. 
Their Lordships cannot support the reversal 
of the finding of the Court below on the pre- 
sumption which the High Court acted on in 
this case, and treated as fatal to the plaintiff’s 
recovery, viz., that fouuded on the inconsis- 
tency between the original and the subsequent 
stntemeht of the case. Unless the defen- 
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daut’s case of discharge be true, the imputa- | Thesettlement between the Government and the zemin- 


tions ou that of the plaintiff fail. The 


Court of first instance thought that case of 


discharge untrue; and the Court which re- 
versed its judgment has left its remarks un- 


answered and its conclusions unrefuted. Tt | 


this tenure, even if chakeran, differ from the ordinary 
i Chakeran lands contemplated by Section 41, Regulation 


‘ dar could not affect the rights of the jageerdars, whose 


rights were derived, not from the zemindar, hut from 
the supreme authority in the State. The lands held on 


VIE of 1798. The jrgeerdars are bound, if occasion re- 
quired it, to protect the pergunnah from the incursions 
of wild elephants, and may forfeit the tenure if. ther 
wilfully fail in the performance of that duty, but are 
not liable to have their lands resumed because there 


has reversed on suspicion, founded on only | is no lunger any occasion for the pérformance of the 


a part of the case, without a review of the 
whole evidence, k judgment carefully pre- 
pared on a searching exmination of that evi- 
dence, and apparently supported by jit. 
Their Lordships, therefore, think that the 
original judgment should be restored ; that 
the judgment of the High Court should be 
reversed, with costs, including those of her 
appeal; and they will humbly advise Her 
Majesty accordingly. 


The 26th July 1870. 


hd 


Present: 


Lord Cairns, Sir James W. Colvile, Sir 
Joseph Napier and Sir Lawrence Peel. 


Resumption — Chakeran or service 
lands—Section 41 Regulation VIII 
- of 1793. 


On Appeal from the High Court at 


Calcutta.” 
A. J. Forbes 
versus 


Meer Mahomed Tuquee and others. 


The lands, the subject of this suit, being certain 
mehals comprised in a zemindaree, were granted by the 
Government before the permanent settlement to the 
ancestors of the persons through whom the defendants 
claim, as a hereditary jageer tenure, in consideration 
of services which they rendered to the Government in 
repressing the incursions of wild elephants upon the cul- 
tivated lands of the zemindaree. The plaintiff, in 1851, 
purchased the zemindaree from an auction-purchaser 
at a sale for arrears of Government revenue, and he 
sued tc resume the lands in the jagheer, which had been 

, held rent-free by the defendants, and those from 
whom they claim, for nearly a century, 


HELD that, notwithstanding that the lands were the 
subject of assessment when the zemindaree was perma- 
nently settled by the Government with the zemindar in 
1802, the plaintiff had no right to assess these lands. 


* From the judgment of Bayley and Phegr, J. J., 
in Regular Appeal No. 313 of 1864, dated 3ist March 
1865,—not reported. 


. 


i measurement. 


particular service, 


THE appellant is the owner of the zemin- 
dary right in Perguniah Sultanpore and 
Talooqua’ Remae in Zillah Purneah. These 

, mehals were purchased by him in April 1851 
from one Pertaub Singh, who, on the 24th of 
July 1850, had purchased the estate of which 
they then formed part at a sale of arrears of 
Government revenue; and the estate so pur- 





ie by Pertaub Singh had once been part 


of a far more extensive zemindary which, in 


1802, was first permanently settled with- one 
X 


Ranee Indrawatee. 


In July 1862, the appellant commenced the 
suit which has given rise to this appeal, in 
which he claimed against the respondents, 
first, the right to resume 9,000 beegahs of 
land held by them upon the tenure which 


ı will be afterwards considered ; and secondly, 


the right to recover from them 2,000 beegans 


of land, described as Towfeer or excess, being ° 


lands which, he alleged, they had wrongfully 
acquired under colour of their tenure by gra- 
dual encroachment or otherwise. 


The Court of first instance allowed the first 
of these claims but rejected the second.’ On 
appeal and cross-appeal, the High Court of 
Calcutta rejected both claims, reversing the 
decree of the Court below on thé first and 
affirming it on the second, and dismissed the 
suit. This appeal again raises both ques- 
tions. . 


The claim of Towfeer may be shortly ‘dis- 
poe of. It was very faintly pressed at the 
ar. Mr. Leith, it is true, relied upon a pas- 
sage in the Ameen’s report at page 78 of the 
record ; but the Principal Sudder Ameen was 
of opinion that, on the Ameen’s report, taken 
as a whole, no excess of land was shown to be 
in the respondent’s possession ; but that, on 
the contrary, they appeared to hold less than 
9,000 beegahs in all. The High Court has 
confirmed that decision, and no grounds have 
been laid before their Lordships which would 
justify them in disturbing the goncurrent 
finding of the two Indian Courts on whet is, 


in fact, a mere question of boundary and . 


ee am, 
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In dealing with the question of resumption plaintiffs, from whom the present respon- 


their Lordships desire to state, in the first | dents derive their title. 


place, the conclusion to which they havecome! Under the three sunnuds, the lands com- 
touching the origin and duration of the tenure | prised in the jageer have been held rent-free 
on which the lands sought to be resumed are | for nearly a century. 
| 
| 





held. 


The following is its history :—In 1775 the 
lands in question were granted by the Sun- 
nud at p. 100 of the record to Meer Syud 
Ally, a Persian, who had done, and was do- 
ing, good service in repressing or preventing 
the incursion of wild elephants coming from 
the Morungs or Terat upon the cultivated 
lands of Pergunnah Sultanpore. This first 
sunnud contained no words of inheritance. 
In 1786 the Meer being then dead, the 
‘Government granted the second sunnud in Their Lordships are of opinion that this 
favour of Meor Abdool Hossein Khan and! contention cannot be supported. It is per- 
Meer Ally Rezza, who represented themselves, fectly clear that the effect of the second sun- 
nud was to Create, sixteen years before the 
settlement of the estate in 1802 an, heredi- 
tary jageer tenure; and that the settlement 
was made upon the assumption of the sub- 


One of the questions raised in the suit is, 
however, that, under the circumstances nbove 
stated, the title of the respondents must be 
held to have been first created by the third 
sunnud in 1807; and that inasmuch asthe ze- 
mindary, of which Sultanpore was then part, 
was permanently settled in #802, the appel- 
lant, who claims through an auction purchas- 
or, 18 entitled under Act 1 of 1845 to set 
aside the tenure as one created within his 
zemindary since the perpetual settlement. ` 


to be the elder brother and nephew of Meer 
Syud Ally, and, as such, his heirs. This sun- 
nud does contain words of inheritance, and 
made the grantees and their descendants fixed l 
jageerdars. Itis not shown what, if any, | sistence of that hereditary Jageer. The grant 
interruption of possession took place between | was perfectly good against the zemindar, who 
the death of Meer Syud Ally and the date of | could not have come into Court to set aside 
this second sunnud. In February 1804, | the second sunnud on the ground that the 
Mirza Mahomed Saduk Goolstana and ‘others | grantees had obtained it from Government by 
brought a suit against Meer Ally Rezza and | fraud or misrepresentation. Nor, in fact, 
the widow of Meer Abdool ‘Hossein, alleging | hus any Court or any authority ever revoked 
that they were the two heirs of Meer Syud | or set aside that second sunnud. The de- 
Ally, and that the grantees under the second ' Crees in the suit between the real and pre- 
sunnud had falsely pretended to be his bro- tended heirs of Meer Syud Ally mado (sub- 
ther and nephew. The first decree in this } Ject to the sanction of Government) the latter 
suit declared the plaintiffs to be the true heirs | trustees tor the former, and directed them to 
of Meer Syud Ally, and directed the defend- | relinquish the enjoyment of the lands accord- 
ants to relinquish the poasession and enjoyment | ingly. And the Government by the third 
of the jageer to them, treating, apparently, | sunnud sanctioned that arrangement, and 
the former as trustees for the true heirs. On | confirmed the title of the true heirs. On 
appeal thé Provincial Court affirmed this de- | this view of the transaction, the action of 
cree and dismissed the appeal, But consi- Government, and the inaction of the zemin- 
dering, apparently, that it could not, without | dar in 1807, become intelligible. For it is 
the sanction of Government, transfer the bene- | not to be presumed that the Government 
fit of the second sunnud from the persons | Would have assumed the powor of granting 
named in it to the true heirs of Meer Syud :; & new tenure in a settled zemindary, or that 
Ali, it directed that the possession of the for- the zemindar would have submitted to such 
weet mer should remain undisturbed “ until an | an Invasion of his rights. Their Lordships, 
order should be issued from head-quarters,’’— therefore, concurring on this point with the 
meaning the Governor-General in Council, High Court of Calcutta, are of opinion that 
- the Jageer of the respondents must bo held 
In consequence of these decisions, the third | to be a tenure created before, aud subsisting 
sunnud was granted on the 10th of January : at the time of, the decennial settlement; and 
1807. It recited the two former sunnuds, ; consequently that it is within the exception 
and that by the decrees in the last-mentioned | of the 26th Section of Act I of 1845, whe- 
sujf the heirship of the plaintiffs had been | ther the appellant has or has not in respect 
proved, and the said jageer continued to the | of his estate the powers of an auction-pur- 
plaintiffs, And it went on to stute that, | chaser under that Act (as to which their 
under these circumstances, the Government | Lordships express no opinion), and whether 
i haf on the application of Meer Mahomed | the I*nds comprised in it were or were not 
: Baduk, confirmed the said jageer lands to the ; part of*the zemindary settled in 1802. 
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Has, then, the appellant established his 
right to resume the lands comprised in this 
ancient jageer? His case is that they are 
within the limits of the zemindary settled 
in 1802; that as between the Government 
and the zemindar they were then treated as 
mal or revenue-paying lands, and a revenue 
assessed upon them, although they were 
then, and have ever since been, held rent- 
free as between the zemindars and the Jugeer- 
dars; that under these circumstances they 
must be deemed to be chakeran or service 
lands ; and tha? the services on which they 
are held being no longer required or perform- 
ed, the right of the zemindar to resume them 
has accrued. 


Some attempt has been made on the part of 
the respondents to show that the lands compris- 
ed in the jageer are not even within the geo- 
graphical limits of the settled zemindary, or, 
at least, have not been proved to beso. But, 
looking at the pleadings and the. evidence, 
their Lordships are of opinion that upon this 
point the appellant has established his case. 
He has given strong prima facie proof of the 
fact, and there is no evidence at all to the 
contrary. ` 


If this be so, the next question is, how 
were the lands dealt with on the occasion of 
the settlement? They were then unques- 
tionably held rent-free under a subsisting 
suunud, and the presumption is that they 
would be treated as lakheraj. In that case 
no revenue would be assessed upon them. 
Nor would the zemindar acquire any right to 
question the validity of the title on which 
lakheraj land of that extent was held? 
That question could only be raised by Govern- 
ment; and having been decided adversely to 
Government in 1845, the title of the re- 
spondents would. now be indefeasible. 


On the other hand, it seems to follow that 


if on the occasion of the settlement revenue’ 


was assessed on these particular lands as be- 
tween the Government and the zemindar, 
they must, since they produced no money rent 
payable to the zemindar, have been treated 
as in the nature of chakeran lands within the 
meaning of the 41st Section of Kegulation 
VIII of 1793, upon the notion that the 
services to be performed by the tenant were 
equivalent to rent payable to the zemindar. 
It is therefore a very material issue whether, 
in point of fact, these lands were, on the occa- 
sion of the settlement, treated as part of the 
mal assets of the zemindary. 


Their Lordships are not 


He relies mainly? on the evidence afforded: 
by the Quinquennial Register, and the pro- 
ceedings in the resumption suit brought by 
Government against the respondents, or those 
through whom they claim, which was finally 
determined in 1848. 


Their Lordships do not concur with the 
High Court in thinking that the first of these 
documents has not been properly authenticat- 
ed. The learned Judges of that Court seem 


| to have confined their attention to the extract 


at page 92 of the Record, and to have taken 
no notice of the fuller’document at page 122, 
which not only bears the Collector’s seal, but 
is shown by the indorsements upon it to have 
been the identical paper produced by the 
jageerdars in the resumption suit. The ap- 
pellant’s case is that the lands in dispute 
are included in the villages Talooka Ram- 
gunge and Mouzah Gurka, part of Talooka 
Remae, on which a revenue of 850 rupees 
appears to have been assessed. . 


Their Lordships cannot assent to the pro- 
position of the learned Counsel for the re- 
spondent, that Talooka Remae is something 
different from Pergunnah Sultanpore, and that 
the appellant is bound to show that the lands 
in question are mâl lands within Sultanpore 
Proper. They think it is proved that Ta- 
looka Remae was part of Pergunnah Sultan- 
pore in the larger sense of that denomiuation. 
Nevertheless, if the appe:lant’s case depended 
solely on the Quinquennial Register, their 
Lordships would doubt whether it had been 
sufficiently proved that the lands in ques- 
tion were subject to the assessment. For 
even if it be assumed that the different vil- 
lages or divisions of land mentioned in the 
Chuckbund and Ameen’s Report are compre- 
hended within the denominations of Talooka 
Ramgunge and Gurka, it seems consistent 
with that register that those mouzahs may 
have included the 9,000 rent-free beégahs in 
excess of the 5,819 beegahs mentioned in it, 
as the lands in respect of which the revenue 
of 815 rupees was assessed. But it is argued. 
that the identity of the jageer lands with the 
mal lands in Talooka Ramgunge, &c., has 
been admitted by the respondents, or those’ 
through whom they claim in the resumption \ 
suit. The question then arises, what is the 
weight to be given vo that admission ? 

Their Lordships cannot agree with the 
learned Judges of the High Court in treating 
it as a mere admission or argument at the bar 


prepared to say; by a mooktear whose authority to malag it 


` 


hS 


that the appellant has established the afirma- is not proved. It seems to them to be the, o 


tive of this issue beyond reasonable doubt. foundation and substance of at’ least one of . 
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the defences deliberately pleaded by the ja- 
geerdars in the resumption suit to the claim 
of Government. It: was not the sole de- 
fence, nor can the ultimate decision of the 
case be said to proceed upon a finding by 
the Collector that the lands were mâl and 
not lakheraj. For he seems to have held 
that the proof of the sunnud was of itself 
a bar to the claim of Government in that 
proceeding. Nevertheless, the admission ap- 
pears to their Lordships to be one of a grave 
character; and though it is not to be treated 
as an estoppel, it at least casts upon the re- 
spondents the burthen of explaining it and 
of shewing that what was then deliberately 
asserted was not the fact. The onus then of 
showing that the jageer lands are something 


distinct from the mâl lands of Talooka Ram-- 


gunge and Gurka is shifted upon them. And 
this fact they have not attempted to establish 
by direct evidence. They have been content 
to rest on the alleged insufficiency of the 
proof on the other side. Their Lordships, 
therefore, are constrained to say that though 
the evidence before them is not conclusive, 
the preponderance of it is in favour of the 
allegation that the jageer lands were made 
the subject of assessment in the settlement 
between the zemindar and the Government 
in 1802. . 


But is it a necessary consequence of this 
firing that the appellant is entitled to re- 
‘sume these jageer lands? His right to do so 
must depend on the nature of the tenure; 
and it is worthy of observation that, so: little 
yalue did the zemindar in possession between 
the years 1835 and 1845 attach to this sup- 
posed right of resumption, that he did not 
intervene, as undoubtedly he might have in- 
tervened, to resist the then claims of Govern- 
ment. 


The settlement between Government and 
the zemindar cannot affect the rights of the 
jageerdars. 
even if then treated asin the nature of cha- 
keran lands, differ widely from the ordinary 
chakeran lands contemplated by Section 41 of 
Regulation VIII of 1798. They seem hardly 
to fall within the description of ‘lands held 
by a public officer or a private servant in 
lieu of wages.” Neither Meer Syud Ali nor 
his descendants were by the sunnuds appoint- 
ed to an office known as ‘elephant hunter 
for the pergunnah,” or by any like descrip- 
tion., Still less ground is there for saying 
that they were the private servants of the 
e zgmindar. Their right, whatever it be, was 
e derived not from any zemindar, but from the 
supreme authority in the State. - 
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Their Lordships have carefully considered 
the various authorities cited at the Bar, but 
they can find none which expressly govern 
the case. 


Of those which have been decided by this 
Committee, it is sufficient to say that in the 
Madras case, in 7 Moore, I. A., p. 128,* the 
question really discussed and decided was, 
whether the tenure in question was enam, or 
amaram, it being establisheg and almost ad- 
mitted that, if it were the latter, it was re- 
sumable at pleasure; and the case in the 10 
Moore, I. A., p. 16,¢ decided that lands held 
in lieu of remuneration by a village chowkee- 
dar, though unquestionably chakeran within 
the meaning of Regulation VIII of 1798, 
Section 41, were not resumable at the pleasure 
of the zemindar, if tlie public, or the Govern- 
ment representing the public, had an interest 
in the appointment of the chowkeedar. 


The Indian authorities are not quite con- 
sistent with each other; but taken altogether, 
they do not appear to their Lordships to 
establish the right for which the appellant 
contends in this case. 


In the case of the 11th May 1857,t the 
chakeran lands had been assigned for the 
maintenance of a chowkeedar, and the exist- 
ing chowkeedar had no connection with them 
being otherwise remunerated. Other provi- 
sion had, therefore, been made for the service 
to be rendered in return for them. 


In the case of the 30th November 1857,§ 
the tenant whose services had been dispensed 
with or had otherwise ceased, was clearly the 
mere private servant of the Maharajah (the 
zemindar). He was the person bound to per- 
form all the leather work required in the 
family. | 


The case of the 11th December 1857|| was 
one of Ghatwalee tenure; and one of the learn- 
ed Judges who decided it (Mr. Justice Trevor), 
in the subsequent case decided by him and 
Mr. Justice Campbell, 8 Weekly Reporter, 
p. 87, and again in the case decided by the 
Full Bench, 6 Weekly Reporter, p. 203, 
concurred in the ruling that all that was laid 
down in the first-mentioned case, beyond the 
decision that the zemindar was entitled to re- 
sume when the Ghatwal had actually failed 
to render the service which he was bound to 





* 4 W, R, P. C, p 121 
a 1 W. R, P. C., p. 26. 3 
Í S. D. A. Decisions, 1857, p. 786, 
§ S. D. A. Decisions, 1857, p. 1772. 
| S. D. A. Decisions, 1857, p. 1812, 
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render, was mere obiter dietum 
cases in the Weekly Reporter support the 
contention of the respondents rather than 
that of the appellant. Both also relate to 
Ghatwallee tenures. The case decided in 
1868, 1 Bengal Law Reports, p. 120,* is to 
the effect that the Government having con- 
curred in the suppression of the office, the son 
of a Ghatwal, who had held his office, not 
by hereditary right, but on the appointment 
of the zemindarg(though practically the son 
had continually been appointed in succession 
to the father), could not successfully sue to 
recover lands which the zemindar had re- 
sumed. 


Their Lordships do not think it necessary, 
for the determination of this case, to examine 
minutely these decisions touching the Ghat- 
wallee tenures. And they abstain the more 
willingly from doing so, since it was stated at 
the Bar that some of them are likely to be 
brought regularly before this Board by 
appeal. But they cannot but express theiz 
concurrence in many of the general principles 
laid down by tho Chief Justice in the case in 
- the 6th Volume of the Weekly Reporter. 


Another case cited is that at p. 84 of the 
Sudder Dewanny Adawlut Decisions for 1858. 
The property, asin this case, was a jageer. 
The decision did no more than remand the 
ease for re-trial, with the following intima- 
tion of opinion :—“ The issue raised by the 
plaintiff is not solely whether the grant to 
the ancestor of the defendant, is hereditary, 
but also whether it has any condition of ser- 
vice annexed to it or not ; and if it has, whe- 
ther that service be still ‘performed. Should 
a condition of service be annexed to the grant, 
the hereditary nature of the grant will not be 
the test of its present validity but the per- 
formance of the required service; and if this 
service be not performed then, notwithstand- 
ing its hereditary nature, the tenure will be 
liable to resumption.” 


To this ruling, if it be understood to mean 
only that where continued performance of 
certain services 1s upon the true construc- 
tion of the grant the condition on which the 
lands are to be held, their Lordships conceive 
no exception can be taken. But if it means 
that whenever service enters into the motive 
or consideration for a grant, the grant will 
become void if for any reason the service 
ceases to be performed, their Lordships think 
that the proposition is far too wide. ¢ 


* 10 W. R., p. 179, 
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rion originally imposed upon 
Their Lordships are therefore of opi- 
that upon the true construction of these 
fnuds, the grantees though bound to pro- 
4ect the Pergunnah from incursions of wild 
élephants so long as those incursions lasted, 
‘and thongh still bound to do so should, by 
ay chance, those incursions be renewed, and 
ugh they may be liable to forfeit the tenure 
‘they wilfully fail in the performance of 
' duty, are not liable to have their lands 
\med because there is no longer any occa- 
for the performance of this particular 
be, “ there being now no fear of the ‘de- 

tions of elephants in those places.”’ 


this been a grant reserving to the 
ra small money rent, as well as the 
if indeed the latter are reserved to 
‘dar, their Lordships would have 
‘pubt upon the case. Butit seems 
at the unexplained anomaly of 
‘1 lands rent-free in the hands 
terdars, does not affect the con- 
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Council. 


Present: 


Lord Cairns, Sir James W. Colvile, Sir 
Joseph Napier and Sir Lawrence Peel. , 


Hindoo Law—Hindoo family—Com- 
promise. 


nAppeal from the High Court at Madras, 


Sri Gajapathi Radhike Patta Maha Devi 
Garu, 


| O 
| 


VETSUS 


Sri Gajapathi Nilamani Patta Maha Devi 
Garu ; 


and 


Sri Gajapathi Radhika Patta Maha Devi 
Garu, 


versus 


Sri Gajapathi Hari Krishna Devi Garu. 


The principle laid down by the Privy Couucil in Abra- 
ham versus Abraham, that,a family ceasing to be Hindoos 
‘in religion may still enjoy their property under the 
Hindoo law, is applicable, inter se, to the members of 
a Hindoo family entering into possession of an estate 
under a compromise by which the members divided the 
estate among themselves on certain terms. 


Tus is an appeal from a decree of the 
| High Court of Judicature at Madras. 


The property which is the subject of liti- 
gation is called Tekaly talook. This property 
was acquired by purchase by one Pathmana- 
ba, described hereafter as the common ances- 
tor. A lady, described as his principal wife, 
by whom he had no issue, survived him. He 
left also two sons by different mothers. Be- 
tween the elder of these sons, named Gopinada, 
and his father a quarrel of long-standing ex- 
isted, which continued to the time of the death 
of the latter. Gopinada was at that timé 
36 years old; he did not live with his father 
and was absent at the time of his death. 


The common ancestor left also a younger 
son, named Krishna who, at the death of his 
father, was a child about 7 years of age. 
This boy appears to have been treated by his 
father as legitimate. The legitimacy of both 
sons was doubted by the Collector of the dis- 
trict, who, at the death of their father, 
placed the above-described widow in posses- 
sion of the talook by way of a temporary ar- 
rangement for the management and pro- 
oie of the family estate, and with a view 
to the interests of the Government in the 
collection: of the revenue. 


ot Privy 
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The doubts about the legitimacy of these 
sons, which the Collector entertained, may 
have had their origin in the nature of the 
marriages contracted by the common ancestor 
with their respective mothers, which were in 
he Gandharva form, and in the alleged dif- 
ference of caste between the common ances- 
tor and his wives, the mothers of these sons. 
This irregularity was supposed by some per- 
sons to render the progeny of such marriages 
*ilecitimate. 

> @ 

Whatever was the origin, and whatever 
the weight of these doubts concerning the 
legitimacy of the sons, or of either of them, 
it is at least certain that they were grave 
enough to lead to the family arrangement 
about to be stated. 


Supposing the sons, or either of them, to 
have been legitimate, the widow would have 
been entitled to maintenance only. Had both 
the sons been illegitimate, their claim, unless 
some special custom governed the case (which 
is not in proof’, would have been to mainte- 
nance only. In this last-named case, the 
widow would have had the ordinary estate of 
a Hindoo widow. 


As each son asserted his own legitimacy 
‘and denied that of the other, the dispute, 
unless adjusted and settled amicably, would 
probably have led to litigation ; and as the 
estate was already an embarrassed one, the 
Collector, not without reason, represented 
such litigation as likely to involve-the ruin 
of the family. , 


The management of the estate under the 
widow was not prosperous. The Collector 
proposed to her to place the estate under the 
management of the elder son, of whom he 
appears to have entertained a favourable opi- 
‘pion. The widow is described as at enmity 
with the elder, and favourable to the younger 
‘son. ` The Collector’s advice, which was 
‘undoubtedly directed to the preservation of 
the family property, was adopted; and if 
reluctantly adopted, it was nevertheless acted 
‘on by the members ‘of the family. The Col- 
lector had advised a compromise, and in 


consequence of this advice and suggestion, the 


‘lady addressed a petition to the Collector, dated 

the 26th November 1838, which is set out 
‘in the third page of the case of the appellant 
A, the sole appellant before their Lord- 
ships. ' 


In ‘her petition she states that she has that 
day made a settlement, reconciled both hber 
sons, and caused an interchange of agreement 
between them to the effect that they are equal- 
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ly entitled to the talook which 
her husband. Her petition then 
fo state further terms of this arrange 
the effect that-the management should Ù 

by Gopinada until Khrishna attained his 
jority; that on the younger attaining 
majority, the elder‘should give up a moie 
to the younger as hisown and retain a moiety 
for himself. It prays. that the sale of the 
zemindary may be stayed, and possession be 
given to Gopinada of the talook. The peti! 
tion also contains a statement of the allo 
ances to be made to herself and the sons, 

of some minor matters not material to the d 
sion of this appeal. 


This agreement constituted the basi 
the compromise, suggested ; it amounted 
family arrangement entered into for the 
servation of the estate; and -though 
younger son was a minor at the time, b 
tified it at full age and became bound 
its date by all its terms. 











The construction and effect of thi 
ment will be afterwards considered. 


The agreement was acted upon 
younger son reached his majority. 
the period originally fixed for 
division of the estate, and its s 
session in moieties. At that tim 
division of the estate was judged 
to be inexpedient, and it was 
poned. Another document was 
executed between the two sons, 
the 24th July 1844. This d 
that disputes existed betweer 
ing the ancestral property ip 
sion of the talook, and the 
and disbursements of th 
that they had addresse? 
tions) to the Collects 
to them the circu 
ceeds to state ‘* t} 
guidance.” 
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in what event they thought such exclusion 
might arise. It is to be observed further 
that there is no express gift to illegitimate 
issue, and that the time of the division of 
the talook on that contingency is not detined. 





The younger predeceased the elder son. - 
The elder retained the headship and pro- 
perty of the family. There was no one entitled 
‘to dispute it with him as Krishna left no 
male issue, unless the family had been a 
divided one, in which case tee widow of the 
latter would have been entitled to her 
husband’s share. She does not appear to 
have preferred any claim to it during the 
elder son’s life-time; but no inference unfa- 
vourable to her subsequent claim should be 
drawn from that circumstance alone, as 
Hindoo females are often ignorant of and 


‘unable to assert their rights. 


On the death of the elder son, a dispute 
arose as to the possession. His widow was 
placed or preserved in possession of the 
estate. This step decided nothing as to her 
proprietary right. As the widow of the sur- 
viving brother, apparently the sole proprie- 
tor, she was rightly placed in possession. 


Her title to retain and enjoy the sole 
possession and usufruct was disputed by the 
widow of Krishna, who claimed a moiety 
as the widow of a deceased brother in a divi- 
ded family. She preferred her suit num- 
bered 72 of 1861, against the present appel- 
lant, the widow of the elder son. 


Another suit was brought about the same 
time by Hera Krishna against the same 
defendant, which suit is numbered 62 of 
1861. The title was stated to be as son of 
the last owner, the elder son. He claimed 
the whole property, stating his title, either 
as a legitimate or as an illegitimate son, to 
be preferable to the alleged title of either 
widow. 


In No. 72, the plaintiff stated the property 
to be divided, and that allegation was one 
necessary to her recovery. 


In No. 62, the plaintiff declared the pro- 
perty tu be joint, and to have become solely 
owned by his father by survivorship. 


The Judge dismissed both suits. 


Both plaintiffs appealed to the High Court. 
The present appellant, the original defendant 


: in both suits, was respondent in both appeals. 


The ppeals’ were allowed by the High 
Court, which reversed both decrees below, 
and made a decre declaring each widow and 
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the.son Hera Krishna, whom it found to be 
illegitimate, to be entitled in équal shares, 
together with any other illegitimate sons of 
either brother. It directed the suits to 


proceed as an administration suit, and direct- 


ed inquiries as to the illegitimate issue. 
“The result of this inquiry has been that two 


other illegitimate sons having been reported, 


‘to exist, the estate has been decreed to be 
divided into five shares, to be enjoyed equally 
by. the two widows and three illegitimate 
sons respectivelf. 


From this decree the widow of the elder 
son, the original respondent in each suit, 
has alone appealed. ' 


Much of the evidence which engaged the 
attention of both Courts below may be dis- 
missed from the consideration of their Lord- 
ships. 


The evidence as to the nature of the 
marriages, and the rules or laws of caste, 
together with the consideration of the effect 
on legitimacy of irregular marriages between 
persons of unequal caste, is in the view 
which their Lordships take of this case, 
unnecessary to be stated or observed upon. 


The litigation was confined to persons, all 
of whom claimed under the sons respectively. 
The estate was taken possession of, and 
enjoyed by these sons, under the compromise 
or family arrangement before stated. That 
compromise proceeded on the basis of legiti- 
macy, 


Whether both sons were legitimate, or only 
one legitimate, and to whichever of the two 
that status might really attach, was a ques- 
tion no longer. material to the consideration 
of the rights devolving: to persons taking 
under that compromise and family settlement, 
by which the assumed was to be taken as, the 
real state of the family. ` 


The case of Abraham ws. Abraham* shows 
that a family ceasing to be Hindoos in religion, 
may still enjoy their property under the 
Hindoo Law; and the same principle is appli- 
cable, inter se, to the members of a Hindoo 
family entering into possession of an estate 
under such a compromise as that which took 
place in this family. 


= The widow, though in one passage she 
terms the zemindary her zemindary, as in 
acertain sense it was, did not intend to 
convey, and did not in fact convey pe pro- 





* 1, W. Rọ, Privy Council, p, 1. 


‘perty to the sons: she executed no deed nor 
instrument of gift whatever. Neither son 
admitted’-his illegitimacy, nor consented to 
take a gift on that admission. -The widow 


accepted maintenance and surrendered posses-: 
sion. . Possession was taken by her sons -~ 


upon her abandonment of the estate; and 


this possession was taken also under their. 


own agreement, which, as well as her peti- 
tion which referred to -it,- proceeded on an 
acknowledgment common to all three of an 
antecedent ,right in both the sons whom she 
describes as “‘ her sons.” She had no estate 


i 


[Vol. XIV. f> 
6 7 


entitling her to be an absolute donor, in ° 


any view of her position. Whatever effect 
this transaction might have as against heirs 
of the common ancestor, after the death of 
the widow, if bound her and the sons and 
all claiming under them. 


These instruments do not purport to give 
any new: quality of descent to the talook, 
even if such quality were capable of being 
derived from the agreement of two or more 
owners. There is no evidence to show that 
the nature of the estate and its descendible 


character were meant to be affected by this” 


transaction. 


The case depends entirely on the construc- 


tion-of the petition and the agreements before 
referred to. The talook itself is not the sole 
subject of the, arrangement. `A. reference 
is made to one item—ancestral cash, as form- 
ing an element of dispute, and to other 
articles of property The decision appealed 
against has given neither widow a preference 
over the other. In the opinion of their 
Lordships, the High Court erred in making 
the illegitimate sons sharers with the widows, 
and their Lordships have now to consider the 
more difficult part of this case,—whother the 
widow of the elder and surviving son has a 
title by survivorship to the whole talook. 


If this case could rightly be viewed, as it 
was viewed in the Court of first instance, 
as one governed by the ordinary ‘presumption 


in Hindoo Law, that family property is joint, - 


and by thé ordinary law of the place where 
this.talook was situate, as to the devolution 
by survivorship under such failure of male 
issue as occurred in this case, the decision of 


it would be attended with no difficulty, and . 
the decree of the Court below dismissing the ~ 


widow's suit would have to be. restored; 
but, upon this subject, though not for the 
reasons assigned by the Judges of the High 
Court, their Lordships think such, conclusion 
inadmissible. ee 


The property was held under a 


| 
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arrangement which silerced ier a She 


J 


fi 


37 


1870.] ° Privy THE WEEKLY REPORTER. Council. | 
J _ 


contained no admission that such disputes {resemble that of the constituted manager of 


were without foundation. 


Neither son admitted that they were, inter 


ge, antecedently heirs to each other in the 


then state of the family, nor admitted a 
right of succession of either to the other 
beyond that which this arrangement itself 
specifies. l 


_ Itis not stipulated in terms that the pro- 
perty shall be enjoyed as that of a joint un- 
divided Hindoo family ; nor is any succession 
by widowson the true construction of the 
instruments provided for. The documents in 


question contain terms some of which are 


consistent, and others inconsistent, with the 
rights tothe possession, use, and enjoyment 
of undivided estate. 


The first agreement contains in the first 


, Condition words that impart division and 


consequent management. This division is 
not in terms referred to a time subsequent 
to the commencement of the management 
spoken of, The next sentence clearly points, 
on the majority of the younger son, to an 
actual division and.a possessionin moieties, 
it provides for each:son (the younger being 
a mere child) an equal present income by 
way of maintenance, atd further, that each 
should pay out of his own income his own ex- 
penses of maintaining his own servants and re- 
lations; and by the last article it provides for 
-an equal division from that time of such sur- 
plus as might exist after defraying all the out- 
goings spoken of, which are to fall on the 
common money. These provisions are not 
such as would be applicable to a joint Hindoo 
family property. On the other hand, it seems 
to hate been supposed by both sons that a 
survivorship by one would or might exclude 
the family of the other, and there are several 
oti provisions which, though not absolate. 





! cult 
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a joint Hindoo family, 


The second agreement recites that disputes 
had arisen concerning the ancestral property | 
in cash, the division of the talóok, and the 
accounts of the receipts and disbursements 
of the talook; it proceeds to state that “the 
Collector having sent for b&th of us tothe 
nuzar, and communicated the’ circumstances 
to us, we understand the same ; and the terms 
for our future guidance are hereunder speci- 
fied.” This language is certainly more con- 
sistent with disputes arising out of the exist- 
ing arrangement than with a substitution 
for it by the sons alone, of their own author- 
ity, of some new terms of compromise. The 
disputes seem also to imply some precedent 
division of property constituting rights in a 
surplus after receipts and disbursements are 
accounted for. So far they are consistent 
with the provisions of the first agreement as 
to the division of any surplus. Again, the 
oth Article, which relates to future debts ; 
the 6th, which provides for the division of 
future surplus profits of the talook ; and the 
7th, which refers to a settlement in respect 
to the ancestral money and the money already 
acquired from the talook, and implies a divi- 
sion of these funds, are all inconsistent with 
the hypothesis that the brothers Were or con- 
sidered themselves to be members of an un- 
divided Hindoo family, 


Nothing is stated to show that the talook 
must be regulated by one law of succession 
and the rest of the property by another, It 
seems, therefore, to their Lordships, more 
proper to consider the provisions as to the 
talook as regulated by its peculiar ‘nature, 
and influenced by the necessities of iis proper 
management, and the maintenance of tho 
dignity attached to it, rather than as furnish- 
ing alone the rule for the solution of the dith- 
estion to be determined between the 
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The construction of these documents is 
beset with considerable doubt and difficulty, 
but their Lordships are, on the whole, of opi- 
pion that although they postpone - indefinitely 

o the actual division of the talook by metes and 
bounds, and ‘provide for its joint management, 
and, in certain events which have not hap- 
pened, for its devolution otherwise than by 


3 thëtaw which regulates the suecession to se- 
\p 
. parate property, they nevertheless contem- 
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plate its enjoyment in other respects by the 
two brothers as by members of a divided 
` family, and the actual division of other fami- 
ly property. Their Lordships accordingly 
think that the finding of the High Court that 
the brothers were not members of a joint and 
undivided Hindoo family must be taken to 


‘be correct. It follows that at léast wherever 


“the agreements have not specifically -provid- 


ed for the contrary—even assuming that they 
could.so*provide—the succession to this pro- 
perty must be governed by the law which 
' governs the succession to separate estate. 
How, then, is the law which makes each 
widow succeed to her husband’s share affected 
by the terms of the particular instruments ? 


“Equality between the two widows is con- 
sonant to the expressed desiro to maintain, as 
far as possible, equality between their res- 
pective husbands. The exclusion of widows 


by male legitimate issue, is an exclusion 


which would prevail equally in a divided, 


or: undivided, family. The agreement pro- 
vides, by language not apt nor correct, for the 
devolution on sons of lawful widows: in 
case one has male issue, and the others none, 
a preference is declared; but where each is 
childless, the agreements prefer neither. In 
such a case, then, the law alone can regulate 
the succession. The instruments do not sup- 
port by any clear expression of intention, 
the claim of the widow of the elder son to 
exclude the other. There is no ground for 
confining the estates of the sons to life-gstates. 
The mortgage is incgnsistent with sal viet, 
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“The provisions’ as to the- possession of the 


talook alone may refer merely to titular dig- 


nity and ceremonial usage. ` The” equal di- 


vision between widows aud illegitimate sons 


is not likely ‘to have been conceived by: the 


framers or advisers of this compromise. 


b 
Their Lordships will, therefore, recommend 


to Her Majesty that the decree (or decrees, 
if separate decrees hate been made in the 
two suits) of the High Court of the 22nd of 
April 1865, be reversed, and that in lieu 
thereof a decree be made in suit No. 62 of 
1861, affirming the decreé of the Zillah 
Judge of the 18th March 1862, and dismiss- 
ing the appeal therefrom to the High Court 
with costs; and that in suit No. 72 of 1861 
a decree be made declaring that, according to 
the true construction of the agreements of 
the 26th November 1838 and the 29th July 
1844, the widow of Gopinada, the appellant, 
and the respondent, the widow of Krishna, 
upon the deaths of Gopinada and Krishna 


without male issue, became entitled from and 


after the death of Gopinads, as Hindoo widows,. 


each to one moiety of the estate ; and decreeing 
possession of the moiety claimed to the res 
pondent, Nilamani Patti, but without costs. 
The High Court, in executing Her Majeésty’s 


Order, must take all necessary steps to undo 


whatever may have been done under the 
decree reversed inconsistent. with the rights 
thus declared. Adverting ‘to the -diffiéulties 
occasioned by the instruments executed by 
the brothers, their Lordships think ‘there 
should be no costs, as between the widows, 


below or: "he 






either in the Courts 
appeals ` 


| AE NERTE DY: 


[Vol XIV. 


